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CURRENT TOPICS. 


UST as the warm weather and vacation are com- 
ing on, when materials for current topics be- 
come scarce, it is a great relief to be judicially 
informed that ‘‘a law weekly is not a newspaper.” 
This was held in Beecher v. Stevens, 25 Minn. 146, 
under a statute requiring publication of summons 
in a newspaper, in regard to our much esteemed 
contemporary the Northwestern Reporter. The court 
observed: ‘‘ This is a twelve-page weekly publica- 
tion, somewhat different in size and shape from an 
ordinary newspaper, though the difference is not 
such as to render it improper to denominate it a 
newspaper, provided its usual contents are, in gen- 
eral character, like the usual contents of newspapers, 
It purports to be and is ‘devoted specially to the 
interests of the legal profession.’ Its usual con- 
tents are the general laws of this State, published 
shortly after their passage, the ‘decisions’ of the 
Supreme Court of this State, the ‘ decisions’ of the 
Supreme Court of Wisconsin, and occasional decis- 
ions of other courts, a court directory, cards of at- 
torneys and counsellors-at-law, a list of transfers of 
real estate in Ramsey county, advertisements and 
notices of law books, about a page of miscellaneous 
advertisements, and legal anecdotes. Except as 
above, it does not publish, nor assume to publish, 
what is understood by the current news, or news of 
the day. Newspapers are of so many varieties that 
it would be next to impossible to give any brief 
definition which would include and describe all 
kinds of newspapers. We are not called upon to 
incur the risk of giving any such definition at this 
time. It will be sufficient for all the purposes of 
this case to say, that in the ordinary understanding 
of the word, a newspaper is a publication which 
usually contains, among other things, what is called 
the general news, the current news, or the news of 
the day; and nothing which does not usually con- 
tain such news, and is intended for general circula- 
tion, is a newspaper, in the ordinary sense of the 
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word. Such a newspaper is a publication adapted 
to the general reader. Now, in the absence of some 
controlling consideration to the contrary, the statute 
is to be taken to have used the word newspaper in 
this its ordinary sense, or as Gen. St., ch. 4, § 1, 
expresses it, ‘according to the common and ap- 
proved usage of the language ;’ and when the object 
of the publication of a summons is considered, the 
reasonableness of such a construction of the word 
newspaper as requires the publication to be made 
where it will be likely to meet the eye of the gen- 
eral reader, is quite apparent. For these reasons, 
we are of opinion that the ‘ Northwestern Reporter,’ 
though it may properly enough be denominated a 
‘legal newspaper,’ is not a newspaper within the 
meaning of the statute above cited.” 


The London Law Times seems to think that the legal 
profession are growing rich too fast. That journal re- 
cently remarked: ‘‘It is seldom that an English 
judge, upon the bench, condemns the excessive costs 
of litigation, and of legal proceedings generally, in 
this country. We would that it were done more often, 
hardly less in the interest of the profession, than 
on public grounds. We hope that the strong, but 
becoming language in which Lord Justice James re- 
cently condemned the enormous cost of litigation, 
will not be lost upon our profession, and especially 
upon those members of it upon whem the respoasi- 
bilities of a seat in Parliament are now resting. Is 
it wise, we ask, for lawyers to try the experiment of 
leaving laymen, both in and out of Parliament, to 
cut down the cost of legal proceedings? Is it not 
the duty of the legal profession itself to take up this 
question and apply the necessary remedies, some of 
which are already at hand? Any sufficient, and 
therefore substantial, alterations in legal procedure, 
must necessarily affect large numbers of members of 
the profession; in some cases adversely, and in oth- 
ers to their advantage. Among the sources which 
give rise to costs, the incurring of which might 
often be avoided, the following may be mentioned: 
Pleadings, which practice the Judicature Acts have 
to all intents and purposes preserved; the central, 
instead of the local administration of justice; the 
interests and privileges of the bar; the system by 
which solicitors are remunerated ; the practice of the 
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judges in granting new trials; the unnecessarily 
large fees often received by counscl, and allowed on 
taxation; the scale of costs drawn with a distinct 
view of encouraging solicitors to employ counsel, 
instead of vice versa ; the delay in dealing with the 
business of the High Court of Justice; the uncer- 
tainty of the law as at present administered, in the 
absence of a code, and in view of the enormous ac- 
cumulation of case law, and by which litigation 
sometimes becomes little better than a gambling 
speculation; and finally, both branches of the pro- 
fession are filled to overcrowding, and the result is 
a residuum in both branches of speculative lawyers, 
who are a danger to society, and who include the 
black sheep of the profession.” In the same con- 
nection the London Law Journal speaks of a recent 
lawsuit, involving £21, and four times tried, in 
which the defendant’s costs amounted to between 
£400 and £500, and the total costs to probably 
£1,000, ‘‘ facts which lawyers will read with humil- 
jation.” These words of the Times are well worth 
heeding in this country. Lawyers should recall the 
fable of the goose that laid the golden egg. Is 
there any lawyer whose services are worth $250 a 
day? We ask for information, for we know some 
lawyers who get that amount. 


The case of Goldetraw v. Duckworth, in the 
Queen’s Bench Division, March 23, 1880 (42 L. T. 
[N. S.] 440), will be of interest to residents in cities 
and towns who wish to put out oriel windows. <A 
statute provided that ‘‘no projection of any kind 
shall be made in front of any building over or upon 
the pavement of any street,” with exceptions for 
shop fronts, doorways, cornices and pilasters, under 
certain conditions. The sections immediately pre- 
ceding prohibited the discharge of water, steam 
and smoke upon the footways or into the street, and 
provided for covering openings in or into the foot- 
ways. It was held that the words ‘‘over or” only 
included such projections as would be an obstruc- 
tion to foot passengers, and did not include projec- 
tions all the way up a house. On the hearing of 
the information it was proved that the projection 
complained of was an oriel window of stonework, 
which measured from the bottom to the top 11 ft., 
and projected over the foot-path 2 ft. 6 in., and that 
the distance between the lowest part of the window 
and the foot-path was 14 to 15 feet, and that such 
oriel window was not in the nature of a shop front, 
doorway, cornice or pilaster, and also that the land 
over which the window projected was to the extent 
of 2 ft. 6 in. part of the public highway, being, in 
fact, the foot pavement of the street. It was, how- 
ever, proved to the magistrate that the window was 
not any nuisance or obstruction, except only so far 
as any such projection necessarily interferes with 
the access of light and air to the street, and with 
the regularity of the line of buildings in the street, 
and that it did not interfere with the free use of 
the foot-path. The court said: ‘‘It is contended 
that the words ‘over or’ upon the pavement apply 
to any projection in any building, however high, 





If that construction is right, it would prevent the 
owner of a private house from having a balcony, 
verandah, or other harmless projection, if it pro- 
jected beyond the vertical line. We are persuaded, 
looking at the act, that this was not its intention. 
The object of the string of sections relating to foot- 
ways was to keep them clear for foot-passengers, 
and of the words ‘ over or’ was to meet the case of 
a projection not actually touching the foot-path, but 
at the same time an obstruction to foot-passengers. 
Therefore, the words referring to shop fronts, etc., 
are inserted to except them, under certain condi- 
tions, from this section. If the intention had been 
to prevent projections all the way up the house, we 
should not have expected to find the exceptions re- 
lating to facias. We are, therefore, of the opinion 
that the magistrate took the right view, and that 
these sections are not intended to preserve the free 
passage of air, but only the free passage of foot- 
passengers.” 

In Dinsmore v. Nashville, etc., Railroad Co., post, 
the court give the following interesting information 
as to the magnitude of the express carrying busi- 
ness in this country: ‘‘The express business, which 
had its inception as herein previously stated, now 
extends all over the States; is carried on by numer- 
ous organizations, which meet the requirements of 
the several localities in which they do business; and 
occupies every railroad line in the country available 
for the purpose. They have an invested capital of 
over $30,000,000, and the Adams and Southern Ex- 
press Companies have in daily use and occupation 
21,216 miles of railroad; employ 4,297 persons; 
make 911 daily trips, over 64,560 miles, aggre- 
gating 19,884,420 miles of travel annually. And 
for the transportation of their freights they pay 
the railroad companies over $2,000,000 per year. 
It is further alleged, as showing the extent and 
magnitude of the express business, that these 
companies carried for the government $1,200,- 
000,000 in 1878, and 661,000,000 in 1879, and 
for private parties, in the last-named year, the 
enormous sum of $1,050,000,000; and that the 
Adams Express Company alone receives and dis- 
burses, in New York city, 14,000 packages daily, 
employing therefor, in connection with their gen- 
eral business, $18 horses, with the necessary num- 
ber of wagons.” Mr. Schouler says (Bailments, 
316): ‘*The American pioneer in that business is 
said to have journeyed in person, by steamboat and 
rail car, between New York and Boston, with all 
his customers’ valuables contained in a hand 
satchel.” 

a 


NOTES OF CASES. 


N connection with Livingstone v. Rawyards Coal Co., 
21 A. L. J. 442, we call attention to the case just 
reported, of Franklin Coal Co. v. McMillan, 49 Ma. 
549, holding the contrary doctrine, namely, that the 
measure of damages in an action for waste for min- 
ing coal, where the mining is innocently done under 
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an erroneous impression of title, is the value of the 
coal before separation from its bed, without allow- 
ance for the expense of severing. This is the same 
doctrine held iv Barton Coal Co, v. Cox, 39 Md. 1; 
S. C., 17 Am. Rep. 525; and Jilinois, etc., R. and 
Coal Co, v. Ogle, 82 Ill. 627; S. C., 25 Am. Rep. 
342: but cannot be considered the prevalent doc- 
trine. The court in the principal case said: ‘‘ We 
have examined all the cases which have been cited 
in the argument, and have discovered no sufficient 
reason for departing from the decision so recently 
made by this court; nor have we seen any good rea- 
son to doubt that the rule then announced is upon 
the whole a sound and salutary one, which, while it 
awards no more than a just compensation to the 
party injured, will, as said by Baron Parke, ‘tend 
to prevent trespasses of this kind.’ We think no 
real distinction can be drawn between this case and 
that of the Barton Coal Company. There this court 
held the rule applicable, though the defendant was 
not a willful trespasser, but ‘dug the coal without 
knowing that it was trespassing upon the property 
of the plaintiffs, but believing it was its own coal.’ 
It is said that in that case there was no dispute or 
question about boundaries, and that it was negligence 
in the defendant to go beyond its own lines» But 
the trespass was committed under ground, where 
the lines were not easily ascertained. Trespasses on 
the land of another, if not willful, always imply 
some degree of negligence. In this case the de- 
fendant’s excuse is, that it claimed to be the owner 
of the land. But it has been shown by the proof 
and by the verdict that its claim was not well 
founded. As said in Maye v. Tappan, 23 Cal. 306: 
‘Where a party has the means of ascertaining the 
dividing line, he is guilty of negligence in not ascer- 
taining its location.’ In this respect, therefore, this 
case is not to be distinguished from that of the Bar- 
ton Coal Company. Considering that case as decis- 
ive of the present, we have not thought it necessary 
to make further reference to the authorities, or to 
discuss the proposition there decided over again.” 
Robinson, J., dissented in a learned and able opin- 
ion. 


In Dinsmore v. Nashville, etc., Railroad Co., U.S. 
Circuit Court, District of Kentucky, May, 1880, 10 
Cent. L. J. 468, it was held that a common carrier 
is as much bound to carry for another common car- 
rier as it is for others. Therefore, a railroad com- 
pany cannot refuse to carry for an express company, 
nor to extend to its messengers and agents the facili- 
ties requisite to the prosecution of the express busi- 
ness. The court said: ‘‘If express carriers were 
ejected from the railroads, the latter could not be 
compelled to supply their places, and, consequently, 
the country would be without such facilities unless 
the railroad companies would exceed their corporate 
obligations and voluntarily undertake to do what 
they are not legally required to do, and to do many 
things which under their charters they have no right 
todo. As they are under no legal obligations to 
render such accommodations to the public, and could 
not be compelled to render them, they could, after 








ejecting the express carriers, monopolize the business, 
dictate oppressive rates, while affording less safety, 
celerity and convenience to customers as a substi- 
tute for the expeditious, reliable and necessary serv- 
ices of expressmen. The country would be depend- 
ent upon an illegal assumption of authority by 
railroads, an assumption in some respects in contra- 
vention of public policy, because it would enlarge 
their power and influence for controlling the busi- 
ness of the country, which, to say the least, is 
already sufficiently formidable. But it is enough 
to say that railroads were not created to do an ex- 
press business, are not suited to such service, pos- 
sess no legal capacity to engage in it, cannot be re- 
quired to undertake and perform it, and I may add, 
ought not to be permitted to engage in these 
branches of the express business, ultra vires their 
corporate powers, if they would; and as they are 
not legally bound to render express facilities to the 
country themselves, can they, by excluding the ex- 
pressmen, deprive the public altogether of this 
necessary facility ? Or else extort such concessions 
as the petty resentment or cupidity of their man- 
agers might prompt them to exact? We think not. 
On the contrary, if the express business, as we have 
hereinbefore asserted, has become a convenience to 
the general public, we think it the duty of all rail- 
road companies, through their managers, and in the 
exercise of the trusts confided to them for the pub- 
lic good, to make proper provision for everybody 
wishing to carry express matter over their respective 
roads, as, in doing so, they would be accommodat- 
ing the public, and fulfilling to that extent, the ob- 
jects and purposes of their creation.” No authori- 
ties are cited, and so far as we know, the question 
is new. 


In Sawyer v. Gerrich, 70 Me. 254, the plaintiff's 
mare was served by the defendant’s stallion for the 
purpose of raising a colt, whereupon the plaintiff 
agreed in writing to pay the defendant twenty dol- 
lars twelve months after date if his mare proved 


with foal, ‘‘colt holden for payment.” Held, that 
the written agreement created a contract-lien in the 
nature of a mortgage. The court said: ‘‘It would 
seem that if the defendant had sent his mare to the 
plaintiff for the purpose of raising a colt from the 
latter’s stallion, the defendant would have had, at 
common law, a lien upon her for the use of his 
horse, so long as he retained possession of the mare. 
Scarfe v. Morgan, 4 M. & W. 270; and perhaps upon 
the foal since partus sequitur ventrem, 2 Bl. Com. 390; 
Allen v. Dinsmore, 55 Me. 113.” It is well settled 
that the owner of personal property having a poten- 
tial existence may sell it. Grantham v. Hawley, 
Hob. 132; 2 Kent’s Com, 468 and note g, 492 note 
1, c.; Farrar v. Smith, 64 Me. 77, And within this 
principle, the owner of a mare may, during gesta- 
tion, sell her future offspring, which will vest in the 
vendee when parturition takes place. MeCarthy v. 
Blevins, 5 Yerg. 195.” ‘‘Our opinion is that the 
contract was in the nature of a mortgage; and the 
case not distinguishable in principle from Oakes v. 
Moore, 24 Me. 214, 220.” See Moore v. Byrum, 10 
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8. C. 452; 5. C., 30 Am. Rep. 58, and note, 63, 
holding that a mortgage of a crop to be planted is 
valid. This is held not only inter partes but as 
against creditors. See note, supra. Farrar v. Smith, 
cited in the principal case, was the case of a sale of 
manure to be made. 


SS 


DECLARATIONS AS RES GEST4 
CRIMINAL CASES, 


Il. 


N Douglas v. Chapin, 26 Conn. 76, the plaintiff's 
intestate had contracted to go to California and 
take charge of defendant’s steamboat. In an action 
on the contract, it was held that his statement on 
leaving San Franciscé, that he was going up the 
river to Sacramento to go on board the boat, was 
admissible, as part of the res geste, in proof that he 
so went. The court simply said, ‘‘it was manifestly 
a part of the res geste.” 

In State vy. Dula, Phillips, 211, the deceased was 
met a few miles from the place where she was mur- 
dered, going on horseback in that direction. It was 
held that her declarations then and there that she 
was going to that place to meet the prisoner were 
inadmissible in evidence. The court said these de- 


IN 


clarations may have been true or may have been 
false, but were not verified by the tests which the 
law of evidence requires, namely, the sanction of an 
oath, and an opportunity for cross-examination. 

In People v. Williams, 3 Abb. Ct. App. Dec. 596, on 


an indictment for poisoning, it was held that evi- 
dence that the deceased, on going out of the house 
just before she was poisoned, said she was going to 
meet the prisoner, is not admissible as tending to 
prove their meeting, even in connection with her 
illness on her return, and her attributing it to what 
he had given her to drink. The court, Denio, J., 
said: ‘‘To render the declaration competent, the 
act with which it is connected should be pertinent 
to the issue; for where the act is in its own nature 
irrelevant, and when the declaration is per se incom- 
petent, the union of the two will not render the de- 
claration admissible. ‘The material fact here was 
that the prisoner and the deceased were together on 
Saturday night. Even this was not a principal fact, 
but only a circumstance to show that the prisoner 
had an opportunity to commit the offense. That 
the deceased left the house in Duane street at a par- 
ticular time was of no materiality unless it was also 
shown that during her absence she met the defend- 
ant. The act itself was indifferent to the issue, 
whatever the intention with which it was done. If 
the deceased met the prisoner, and thus afforded an 
opportunity of committing the offense, it is immate- 
rial whether she expected or intended to meet him 
or not; and so of course if she failed to meet him, 
he could not properly be prejudiced by the circum- 
stance that she went out with a design to go to him. 
The evidence was not offered to qualify an act con- 
nected with the issue, but to induce the jury to 
infer another act not otherwise shown to exist, that 
of his being in company with the deceased. Sup- 





pose a declaration had been made by the deceased, 
on the previous day, of an intention to go to her 
husband on that particular evening ; such declara- 
tion, being unaccompanied by any act, would rest 
wholly in assertion, and would be clearly without 
the rule referred to; yet the proof would be essen- 
tially of the same character, and subject to no 
greater objections than the evidence we are consid- 
ering. I am of opinion, therefore, that the case 
was not within the rule admitting a declaration ac- 
companying an act, on the ground of its being a 
part of the res geste.” ‘*A majority of the judges 
concurred.” 

In Carroll v. State, 3 Humph. 315, the declarations 
of the deceased while on a journey with the pris- 
oner, and in State v. Vincent, 24 Iowa, 570, his de- 
clarations as to the object of a contemplated journey 
which he afterward took, were received in evidence. 
In neither case was there any thing in the declara- 
tions tending to fasten any criminal intent on the 
prisoner. 

In Cheek vy. State, 35 Ind. 492, a witness was al- 
lowed to testify to the following declaration by the 
deceased concerning the prisoner just before his 
death: ‘‘Doc, Iam glad you have come; there are 
two ruffians going up the road, and they have 
threatened to take my life; they have gone to my 
house, and I want you to go back with me.” The 
court said: ‘*‘Was it res geste? We think not. 
Bouvier says: ‘When it is necessary, in the course 
of a cause, to inquire into the nature of a particular 
act, or the intention of the person who did the act, 
proof of what the person said at the time of doing 
it is admissible evidence as a part of the res geste, 
for the purpose of showing its true character.’ We 
think the books may be searched without success, 
to find a case where the statements of a murdered 
man, made before he came in sight or hearing of 
his slayer, can be given in evidence against the ac- 
cused on his trial.” Of this case Mr. Bishop says 
2 Crim. Proc., § 625, n. 2): ‘‘This may be putting 
it strong; but in substance the statement is doubt- 
less correct as applied to such a case.” 

The case of State v. Dickinson, 41 Wis. 299, is 
very much like the Hayden case in its circumstances, 
but the decision steers a middle course. This was 
a criminal action for procuring the death of a preg- 
nant woman by abortion. It was claimed that the 
death occurred on Saturday. The witness, Mary 
Erickson, was permitted to testify as to conversa- 
tions had by her with the deceased on the previous 
Wednesday and Friday, in which the deceased 
stated that she understood or had found out that 
she was in a family way; that she had been to see 
the defendant about it; had been or was going to 
defendant to get medicine and syringe; that she had 
made an arrangement or bargain with defendant to 
have an operation performed upon her; was to give 
$25, and was to return to defendant’s on Saturday 
afternoon for the purpose of having instruments 
used to get rid of the child. The prosecution 
offered this evidence to show that the deceased had 
at that time the intention of having an abortion 
produced. In his charge the judge so restricted the 
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effect of the testimony, and directed the jury that 
all the declarations of the deceased made before she 
was informed she could not live, in which the de- 
fendant’s name was connected, could only be con- 
sidered as evidence tending to show that at that 
time the deceased had formed the purpose to go to 
the defendant to have an abortion produced upon 
her, but was not evidence that the defendant actu- 
ally produced the abortion or had engaged to do it. 
The court on review said: ‘The first inquiry is, 
whether the declarations of deceased to Mary 
Erickson were admissible for the purpose of show- 
ing her intention, and as their scope and effect were 
restricted by the court, we are of opinion that 
they were. They constituted a part of the res geste, 
were contemporaneous with the main fact under 
consideration, and were so connected with it as to 
illustrate its character. 1 Greenl. Ev. 108. It was 
certainly competent to prove that the deceased went 
to the house of the defendant at the time it was 
charged in the information the abortion was pro- 
duced. Upon the authorities, her intent or purpose 
in going there might be shown by her declarations 
then made or previously made; because such 
declarations became a part of the ves geste. For it 
is evident the declarations were connected with the 
act of her going to the defendant; were expressive 
of the character, motive or object-of her conduct; 
and they are to be regarded ‘as verbal acts indicat- 
ing a present purpose or intention, and therefore 
are admitted in proof like any other material facts.’ 
1 Greenl. Ev., supra; Insurance Co. v. Mosley, 8 
Wall. 397; Enos v. Tuttle, 3 Conn. 27; Inhabitants 
of Corinth v. Inhabitants of Lincoln, 34 Me, 310; Lund 
v. Inhabitants of Tyngsborough, 9 Cush. 86; Nutting 
v. Page, 4 Gray, 581; State v. Howard, 32 Vt. 380; 
Moore v. Meacham, 10 N. Y. 207; People v. Davis, 
56 id. 96. Itis obvious that the mere act of the 
deceased going to defendant’s house was equivocal; 
it might be innocent or not; it might warrant the 
inference that she went for proper treatment of 
some ailment; the declarations would render her 
motive clear and intelligible. They therefore seem 
to us as falling under the denomination of the ves 
geste, and were admissible as original evidence as 
distinguished from hearsay. 

“Tn State v. Howard, supra, the declarations of the 
deceased, Olive Ashe, as to the purpose of the jour- 
ney in going to the defendant’s, were held by the 
court to be admissible as part of the ves geste. 
Upon this question, Redfield, C. J., observes that 
‘the mere act of going was equivocal; it might 
have been for professional advice and assistance. 
The declarations were of the same force as the act 
of going, and were admissible as part of the act.’ 
In People v. Davis, when the deceased came home, 
in answer to inquiries from her step-mother she 
made statements telling what had been done to her 
by Dr. Crandall at his office, and how he did it, ex- 
hibiting certain medicine which she said the doctor 
gave her, and stated what he told her as to taking 
it when her pains came on. The court held these 
declarations incompetent because they were merely 
narratives of past occurrences, did not become a 





"part of the thing done at the doctor’s office, and 


were therefore no part of the res geste. But the 
court say: ‘Had it been shown that the medicine 
was to be taken to aid in producing the miscarriage, 
what was said in respect to it would have been ad- 
missible.’ P. 103. The conclusion which we have 
reached in view of all the cases upon the subject is, 
that the declarations of the deceased made to the 
witness Mary Erickson were so connected with her 
act of going to the defendant’s as to constitute a 
part of that act, and were admissible as explanatory 
of that act. See Regina v. Edwards, 12 Cox’s Cr. 
Law Cas. 230.” 

This case seems to us, like most compromises, ex- 
ceedingly weak. In saying ‘‘such declarations 
became a part of the ves geste,” the court beg the 
whole question. In deciding that the declaration 
of the intent to go to the defendant’s to have him 
commit the crime was admissible to show the pur- 
pose of the deceased, but not to show that the 
defendant carried it out, the court clearly admitted 
irrelevant evidence, for that intent of the deceased 
was quite outside the issue. The issue was whether 
the prisoner committed the crime, If he did, the 
intent of the deceased was immaterial; if he did 
not, it was equally immaterial. In any light the 
evidence could only tend to convict the prisoner by 
the declaration of a purpose on his part which may 
never have been carried out. The cases cited are 
very inconclusive. The citation from New York is 
a mere dictum, and not one of the powerful authori- 
ties which we have cited to the contrary was pro- 
duced. 

None of the foregoing cases were alluded to by 
Lord Cockburn in his discussion with Mr. Taylor. 
It would seem that if the decision in the Hdwards 
case is sound, that in the Bedingjield case cannot be, 
for the declarations in the former were much more 
remote than in the latter. It need not be conceded 
that if the former case is law it goes far to sustain 
the ruling in the Hayden case, for it simply admitted 
past threats, while in the latter case evidence was 
admitted of what had not happened and might not 
happen. The J/ayden case, too, is inconsistent with 
the Wainwright and Pook cases in England. The 
Dula, Williams, Kirby and Cheek cases seem to us to 
lay down the proper doctrine. It will: be noticed 
that all the contrary cases which we have cited are 
distinguishable frrom the Hayden case, in that the 
declarations received did not in any instance convey 
an intimation of criminal intent or motive on the 
part of the prisoner. We regard the Hayden ruling 
as unsound and dangerous, and cannot see that it is 
supported by any authority in this country, further 
than to the extent of the intended meeting with the 
prisoner, and even as to that extent it is strongly 
opposed to the Dula, Williams, Kirby and Cheek 
cases. On principle, the admission of antecedent 
declarations ismuch more dangerous than the admis- 
sion of subsequent or contemporaneous declarations. 
The latter are generally attended by corroborative 
circumstances, and are of a character appealing 
more directly to the conscience; while the former 
may be entirely false or gratuitous, or if made in 
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good faith, may not be supported by subsequent 
facts. It is quite possible, for example, that Hay- 
den did not meet Mary Stannard in the woods, 
although she may have expected him. It is quite 
possible that whether he did or not, he had never 
agreed on the meeting for the purpose indicated by 
her. On the other hand, if she had been found 
there alive, there would have been some show of 
reason for admitting her contemporaneous declara- 
tion that Hayden had tried to kill her to conceal her 
pregnancy. At all events, both on authority and 
principle, if her previous declaration that she was 
going to the woods, or was going to the woods to 
meet Hayden, was competent, her accompanying 
declaration of the motive and purpose of the meet- 
ing was clearly incompetent. People cannot be put 
to death upon hearsay evidence before the fact. 
—_-— -+ 
TREATMENT OF INSANE CRIMINALS. 
MONG the many legal problems which the future 
is to solve there is one which should be, and I 
think will be, solved in the near future. It is the 
problem of the treatment of insanity, in cases where 
the criminal law has been violated. Properly speaking 
there can be no such thing as a crime committed by 
aninsane persou. But there are persons whom, for 
convenience sake, we call insane criminals; because 
they have violated laws which would render those who 
are responsible for their acts amenable to punishment, 
What shall be done wit!: this class — the class of insane 
criminals? 

A few years ago Dr. Henry Maudsley, of England, 
published his now well-known treatise, entitled ‘* Re- 
sponsibility in Mental Disease.’’ With the author's 
statements concerning the causes of insanity, the ways 
in which it is indicated, and its effect upon the will, I 
have no quarrel. Any criticism in this direction should 
come from a physician, and furthermore, a physician 
who has made a most thorough study of the subject of 
insanity. But it is one thing to state facts and quite 
another thing to draw cenclusions from them. Froude, 
in his History of Eugland, has shown his ability to do 
the former and his inability to do the latter. In this 
respect Dr. Maudsley resembles Froude. We may ad- 
mit his facts, but deny his conclusions. 

For his conclusion is, in substance, that in every 
case of alleged insanity it belongs to the physician to 
pass judgment, or in other words, to pronounce for or 
against the existence of insanity; that if the physician 
finds that the disease of insanity exists, there should 
be no infliction of capital punishment, or indeed, of 
any kind of punishment, but a simpie confinement of 
the patient in order that the disease may receivo 
proper treatment; that it belongs to the physician to 
terminate this confinement at any moment, by declar- 
ing that a cure has been effected, and that on the an- 
nouncement of a cure by the physician, the patient 
should be discharged. Now I take exception to the 
last part of this conclusion, that on the announcement 
of acure by the physician the patient should be dis- 
charged. 

The Revised Statutes of New York provide that 
*“*no act done by a person in a state of insanity can be 
punished as an offense; and no insane person can be 
tried, sentenced to any punishment, or punished for 
any crime or offense while he continues in that state.”’ 
The latter part of this section has no application’to 
the subject under consideration. A person who be- 
comes insane after the commission of a crime may be, 
and undoubtedly should be, though in reality he sel- 
dom is, punished, upon his recovery. I wish to speak 








merely of that growing class of persons, who, having 
committed some act which would subject a sane per- 
son to punishment, seek to avoid responsibility by 
alleging that at the time of the commission of the act 
they were not sane. 

The laws of New York, relating to this subject, are 
in a condition which must be unsatisfactory to all ex- 
cept the “insane criminals’’ themselves. I quote tho 
pertinent provisions: 

“When a person shall have escaped indictment or 
shall have been acquitted of a criminal charge upon 
trial on the ground of insanity, the court being certi- 
fied by the jury or otherwise of the fact, shall carefully 
inquire and ascertain whether his insanity in any de- 
gree continues, and if it does, shall order him in safe 
custody, and to be sent to the asylum. If such person 
be sent to the asylum, the county from which he is 
sent shall defray all his expenses while there, and of 
sending him back, if returned; but the county may 
recover the amount so paid from his own estate if he 
have any, or from any relative, town, city or county 
that would have been bound to provide for and main- 
tain him elsewhere.’’ Laws of 1842, ch. 135, $31. See, 
also, Laws of 1874, ch. 446, § 22. 

“ Persons charged with misdemeanors and acquitted 
on the ground of insanity may be kept in custody and 
sent to tho asylum in the same way as persons charged, 
with crime.’’ Id., $ 34. 

‘A patient of the criminal class may be discharged 
by order of one of the justices of the Supreme Court, 
ora Circuit judge, if upon due investigation it shall 
appear safe, legal and right to make such order.’”’ Id., 
§ 42. 

** Whenever any person in confinement under indict- 
ment for the crime of arson, murder, or attempt at 
murder, or highway robbery, desires to offer the plea 
of insanity as a general traverse and his whole defense 
to such indictment, he shall present such plea at the 
time of his arraignment, and at no other stage of the 
trial but this, shall such plea or defense be received or 
entertained by the court; and the court before whom 
such trial is pending shall have power, with the con- 
currence of the presiding judge thereof, to appoint a 
commission to examine such person and to inquire 
and report to the court aforesaid, upon the fact of his 
mental sanity at the date of the offense with which he 
stands charged. The commission aforesaid shall in- 
stitute a careful investigation, call such witnesses as 
may be necessary and for that purpose is fully empow- 
ered to compel the attendance of witnesses. 

‘“*Upon the report of said commission, if the court 
before whom such indictment is pending shall find 
that such person was insane and irresponsible at the 
date of the offense with which he stands charged, the 
court aforesaid shall order his removal to some State 
lunatic asylum, there to remain for observation and 
treatment until such time as in the opinion of a jus- 
tice of the Supreme Cour it is safe, legal and right to 
discharge him.’’ Laws of 1874, ch. 446, $ 30. 

‘* Whenever any person accused of tho crime of ar- 
son, murder, or attempted murder, or highway rob- 
bery, shall have been acquitted upon trial upon the 
ground of insanity, the jury shall bring in a special 
verdict to that effect and so state it in their finding; 
and the court before whom such trial is had shall 
order such person to be committed to some State 
lunatic asylum, there to remain for observation and 
care until such time as inthe judgment of a justice of 
the Supreme Court, founded upon: satisfactory evi- 
dence, it is safe, legal and right to discharge him.” 
Laws of 1874, ch. 446, § 31, as amended by Laws of 1875, 
ch. 574, § 4. 

‘* Whenever any insane person in confinement under 
indictment for arson, murder, or attempt at murder, 
or highway robbery, or who has been acquitted thereof 
ou the ground of insanity, and has been committed to 
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some State lunatic asylum, pursuant to the provisions 
of the preceding sections, shall be restored to his right 
mind, it shall be the duty of the superintendent of 
such asylum to give notice thereof to the State com- 
missioner in lunacy, who shall thereupon inquire into 
the truth of such fact, and if the same shall be proved 
to his satisfaction he shall so certify it under his offi- 
cial hand and seal toa justice of the Supreme Court 
of the district in which such asylum is situated, who 
shall thereupon, and upon such other facts as may be 
proven before him, determine whether it is safe, legal 
and right that such party in confinement as aforesaid 
should be discharged.’’ Laws of 1874, ch. 446, § 33, as 
amended by Laws of 1875, ch. 574, § 5. 

I have made these quotations at length — possibly 
too great length — in order to show clearly the present 
condition of the laws of New York on this subject. 
Tt will be seen that the idea of Dr. Maudsley is almost 
completely realized. Punishment or immunity hangs 
upon the lips of the physician. Where the charge is 
arson, murder, attempted murder or highway robbery, 
the accused may escape trial altogether. He has sim- 
ply to offer the plea of insanity at the time of his ar- 
raignment, thus securing an extra-judicial examina- 
tion by a commission, and if on the report of 
the commission the court finds that he was in- 
sane at the date of the offense, it must “order his 
removal to some State lunatic asylum.’’ There he 
remains until he can satisfy some justice of the Su- 
preme Court that “it is safe, legal and right to dis- 
charge him.’’ Where the accused is acquitted upon 
trial on the ground of insanity, the proceeding is 
substantially the same. The doors of an insane 
asylum open to receive him and close upon him for a 
time; then, at the bidding of a justice of the Supreme 
Court, they opeu, and he walks out. In every case 
the keys which unlock the doors of State lunatic 
asylums are held by the justices of the Supreme Court. 


Undoubtedly, if there are to be such keys, they could 
not be placed in better custody, for though it is reas- 
onably certain that the justice will accept the opinion 
of the physician, yet it is well to give the judiciary 
some part in the proceeding, and to add its voice to 
that of the physician in a question which affects the 


public safety. My objection is not to the person in 
whom the right to discharge insane criminals is vested, 
but to the existence of any such right, in case of grave 
offenses, and particularly where the offense is homi- 
cide. 

It may be that I have done Dr. Maudsley injus- 
tice. 1 confess that in stating his conclusion to be 
that insane criminals should be discharged when a 
physician has declared them cured, I gave an impres- 
sion derived from the geueral tone of his work rather 
than from any express declaration to that effect. In- 
deed, in one place he uses language which seems to 
warrant avery different conclusion, as the following 
quotation will show: 

“The argument in favor of hanging madmen in 
order to deter others from crime must then be pro- 
nounced utterly baseless; the execution of them 
would be of use only if it deterred persons from going 
mad, which no one had asserted that it does; but the 
argument that it is necessary to execute them in order 
to protect society would be incontrovertible if society 
had no other effectual means of protecting itself. But 
this is not so; it has the power of protecting itself 
effectually, and at the same time of inflicting upon the 
insane wrong-doer what he assuredly regards as a 
heavy punishment, by shutting him up in a lunatic 
asylum. There need be no fear that the prospect of 
such a fate would be less deterrent to him than the 
prospect of death on the scaffold. 

“Tt will be observed that I have spoken of the punish- 
ment of death as one which should never be inflicted 
upon an insane person; it is another question whether 





such a person should not be otherwise punished under 
any circumstances. Abolish capital punishment and 
the dispute between lawyers and doctors ceases to be 
of practical importance.” 

If this language is to be construed as an assertion 
that imprisonment for life should be substituted for 
capital punishment in cases of insanity, and that that 
imprisonment should be unaffected by any announce- 
ment of acure, then I, for one, have no further criti- 
cism to make. The question of insanity should 
doubtless be submitted to the physician, who is the 
only person competent to give it a proper considera- 
tion. The ordinary jury is not competent to pass 
upon that question. There is danger that it may 
ignorantly convict an irresponsible person. But if it 
be right to constitute the physician sole judge in a 
question of insanity, it is no less right to restrict him 
to a simple determination of that question, and to 
refuse to listen to him when he declares the disease 
eradicated and recommends the liberation of the pa- 
tient. This last point I do not understand Dr. 
Maudsley to concede. 

lt will be remembered that I am now speaking of 
the treatment of those unfortunates, whose insan- 
ity has culminated in the killing of a fellow being. Of 
course I would uot advocate the life-long imprison- 
ment of an insane person for an offense which would 
only subject a sane person to imprisonment for a term 
of years. Why then should he, whom an insane im- 
pulse has driven to the commission of homicide, be 
deprived of liberty till death ? For an all-sufficient 
reason: the safety of society demands it. Let it be 
admitted that a certain act is essential to the protec- 
tion of society and all argument as to its propriety 
is atan end; it becomes imperative. It therefore only 
remains to show why the safety of society requires 
that the subjects of homicidal mania should be kept in 
confinement during life. 

If the time ever comes when the physician can say 
of the persou whose insanity has led him to take 
human life: ‘*This man is completely cured. There 
will never be a recurrence of the deed. I answer for 
it;’’ there will then be reason for insisting that recov- 
ery from insanity shall bring release from imprison- 
ment. But the physician of the present day is not able 
to make this declaration. Dr. Maudsley himself, in 
commenting on a celebrated case, says: ‘* Another 
lesson which may be drawn from this case is one 
which sad experience of homicidal mania has often 
taught, namely, the exceeding danger of a recurrence 
of the attack. One can hardly ever say of a person 
who has once labored under it that he has recovered 
entirely, so sudden, unexpected, convulsive may be the 
outbreak of a paroxysm.’’ This statement is corrob- 
orated by other distinguished physicians and experts 
on the subject of insanity. It is therefore safe to 
affirm, on such testimony, that for him who has once 
insanely killed or threatened to kill, such a thing as 
complete recovery is in the last degree problematical 
if not utterly impossible; and that the safety of so- 
ciety can be adequately secured only by confining for 
life the sufferer from homicidal mania. 

This then is the conclusion. The plea of insanity, 
in cases of homicide, should be an application for a 
life lease in a lunatic asylum; and the granting of the 
application should follow the success of the plea. 
There could be no such thing as pardon, for no crime 
would have been committed. Moreover, since the 
liberation of the insane sufferer would be dangerous 
to the public, the right to discharge should not be 
vested in auy one. He who offers the plea of insanity 
should expect to take a final, irrevocable farewell of 
all society except that of.an insane asylum. 

I do not see how this conclusion can be avoided. 
Those whom the plea of insanity saves from the gal- 
lows may be divided into two classes—those whose 
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insanity is actual and those whose insanity is feigned. 
He who belongs to the first class cannot obtain free- 
dom without endangering the safety of society. He 
must submit to a hard necessity. A member of the 
second class only receives righteous punishment and 
should not be permitted to better his condition by 
proving his own fraud. In both cases justice demands 
imprisonment for life. 





J. H. Hopkins. 
RocuHestTer, June 12, 1880. 


LOTTERY GRANTS NOT CONTRACTS PRO- 
TECTED BY FEDERAL CONSTITUTION. 


SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1879. 
STONE ET AL., Plaintiffs in error, vy. STATE OF MIssIs- 
SIPPI EX REL. HARRIS. 


A charter granted by a State Legislature authorizing a lot- 
tery for a special time, in consideration of certain pay- 
ments into the State treasury, is not acontract protected 
by the provision of the Federal Constitution forbidding 
State legislation impairing the obligation of a contract. 


N error to the Supreme Court of the State of Missis- 
sippi. Suflicient facts appear in the opinion. 


Waite, C. J. It is now too late to contend that any 
contract which a State actually enters into when grant- 
ing a charter to a private corporation is not within the 
protection of the clause in the Constitution of the 
United States that prohibits States from passing laws 
impairing the obligation of contracts. Art. I, § 10. 
The doctrines of the Dartmouth College case, 4 Wheat. 
518, announced by this court more than sixty years 
ago, have become so-imbedded in the jurisprudence of 
the United States as to make them to all intents and 
purposes a part of the Constitution itself. In this 
connection, however, it is to be kept in mind that it is 
not the charter which is protected, but only any con- 
tract the charter may contain. If there is no contract 
there is nothing in the grant on which the Constitution 
can act. Consequently the first inquiry in this class of 
cases always is, whether a contract has in fact been 
entered into, and if so, what its obligations are. 

In the present case the question is whether the State 
of Mississippi, in its sovereign capacity, did by the 
charter now under consideration bind itself irrevocably 
by a contract to permit “the Mississippi Agricultural, 
Educational and Manufacturing Aid Society,’ for 
twenty-five years, ‘‘to receive subscri,+iows and sell 
and dispose of certificates of subscription » hich shall 
entitle the holders thereof to”’ ‘‘any lands, books, 
paintings, statues, antiques, scientific instruments or 
apparatus, or ahy other property or thing that may 
be ornamental, valuable or useful,”’ “‘ awarded to them” 
‘*by the casting of lots, or by lot, chance, or other- 
wise.’’ There can be no dispute but that under this 
form of words the Legislature of the State chartered 
a lottery company, having all the powers incident to 
such a corporation for twenty-five years, and that in 
consideration thereof the company paid into the State 
treasury five thousand dollars for the use of a univer- 
sity, and agreed to pay, and until the commencement 
of this suit did pay, an annual tax of one thousand 
dollars and “one-half of one per cent on the amount 
of receipts derived from the sale of certificates or 
tickets.’’ If the Legislature that granted this charter 
had the power to bind the people of the State and all 
succeeding legislatures to allow the corporation to 
continue its corporate business during the whole term 
of its authorized existence, there is no doubt about the 
sufficiency of the language employed to effect that 
object, although there was an evident purpose to con- 
ceal the vice of the transaction by the phrases that 





were used. Whether the alleged contract exists, there- 
fore, or not, depends on the authority of the Legisla- 
ture to bind the State and the people of the State in 
that way. 

All agree that the Legislature cannot bargain away 
the police power of a State. ‘Irrevocable grants of 
property and franchises may be made if they do not 
impair the supreme authority to make laws for the 
right government of the State: but no Legislature can 
curtail the power of its successors to make such laws 
as they may deem proper in matters of police.’’ Jet. 
Ba. of Excise v. Barrie, 34 N. Y. 668; Boydy. Alubuma, 
94 U. S. 650. Many attempts have been made in this 
court and elsewhere to define-the police power, but 
never with entire success. It is always easier to deter- 
mine whether a particular case comes within the gene- 
ral scope of the power than to give an abstract defini- 
tion of the power itself which wiil be in all respects 
accurate. No one denies, however, that it extends to 
all matters affecting the public health or the public 
morals. Palterson v. Kentucky, 97 U.S. 504; Beer Co. 
v. Massachusetts, supra. Neither can it be denied that 
lotteries are proper subjects for the exercise of this 
power. We are aware that formerly, when the sources 
of public revenue were fewer than now, they were 
used in some or all of the States, andevenin the Dis- 
trict of Columbia, to raise money for the erection of 
public buildings, making public improvements, and 
not unfrequently for educational and religious pur- 
poses, but this court said, more than thirty years ago, 
speaking through Mr. Justice Grier, in Phalen v. Vir- 
ginia, 8 How. 168, that ‘experience has shown that the 
common forms of gambling are comparatively innocu- 
ous when placed in contrast with the wide-spread pes- 
tilence of lotteries. The former are confined to a few 
persons and places, but the latter infests the whole 
community; it enters every dwelling; it reaches every 
class; it preys upon the hard earnings of the poor, and 
it plunders tho ignorant and simple.’’ Happily, under 
the influence of restrictive legislation, the evils are not 
so apparent now, but we very much fear that with the 
same opportunities of indulgence the same results 
would be manifested. 

If lotteries are to be tolerated at all, it is no doubt 
better that they should be regulated by law, so that 
the people may be protected as far as possible against 
the inherent vices of the system; but that they aro 
demoralizing in their effects, no matter how carefully 
regulated, cannot admit of a doubt. When the goy- 
ernment is untrammelled by any claim of vested rights 
or chartered privileges, no one has ever supposed that 
lotteries could not lawfully be suppressed, and those 
who managed them punished severely as violators of 
the rules of social morality. From 1822 to 1867, with- 
out any constitutional requirement, they were pro- 
hibited by law in Mississippi, and those who conducted 
them punished as a kind of gamblers. During the 
provisional government of that State, in 1867, at the 
close of the late civil war, the present act of incorpora- 
tion, with more of like character, was passed. The 
next year, 1868, the people, in adopting a new Consti- 
tution with a view to the resumption of their political 
rights as one of the United States, provided that ‘tthe 
Legislature shall never authorize any lottery, nor shall 
the sale of lottery tickets be allowed, nor shall any 
lottery heretofore authorized be permitted to be drawn, 
or tickets therein to be sold.”” Art. XII, §15. There 
is now scarcely a State in the Union where lotteries 
are tolerated, and Congress has enacted a special stat- 
ute, the object of which is to close the mails against 
them. R.5S., § 3894; 19 Stat. 90, § 2. 

The question is, therefore, directly presented whether, 
in view of these facts, the Legislature of a State can, 
by the charter of a lottery company, defeat the will of 
the people, authoritatively expressed, in relation to the 
further continuance of such business in their midst. 
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We think it cannot. No Legislature can bargain away 
the public health or the public morals. The people 
themselves cannot do it, much less their servants. The 
supervision of both these subjects of governmental 
power is continuing in its nature, and they are to be 
dealt with as the special exigencies of the moment 
may require. Government is organized with a view 
to their preservation, and cannot divest itself of the 
power to provide forthem. For this purpose the larg- 
est legislative discretion is allowed, and the discretion 
cannot be parted with any more than the power itself. 
Beer Co. v. Massachuselts, supra. 

In the Dartmouth College case it was argued that the 
contract clause of the Constitution, if given the effect 
contended for in respect to corporate franchises, 
‘“‘would be an unprofitable and vexatious interference 
with the internal concerns of a State, would unneces- 
sarily and unwisely embarrass its legislation, and ren- 
der immutable those civil institutions, which are 
established for the purpose of internal government, 
and which, to subserve those purposes, ought to vary 
with varying circumstances ’’ (p. 628); but Chief Jus- 
tice Marshall, when he announced the opinion of the 
court, was careful to say (p. 629) *‘ that the framers of 
the Constitution did not intend to restrain States in 
the regulation of their civil institutions, adopted for 
internal government, and that the instrument they 
have given us is not to be so construed.’’ The present 
case, we think, comes witbin this limitation. We have 
held, not, however, without strong opposition at times, 
that this clause protected a corporation in its charter 
exemptions from taxation. While taxation is in gene- 
ral necessary for the support of government, it is not 
part of the government itself. Government was not 
organized for the purposes of taxation, but taxation 
may be necessary for the purposes of government. 
As such, taxation becomes an incident to the exercise 
of the legitimate functions of government, but nothing 
more. No government dependent on taxation for sup- 
port can bargain away its whole power of taxation, for 
that would be substantially abdication. All that has 
been determined thus far is that for a consideration it 
may, in the exerciso of a reasonable discretion, and 
for the public good, surrender a part of its powers in 
this particular. 

But the power of governing is a trust committed by 
the people to the government, no part of which can be 
granted away. The people, in their sovereign capacity, 
havo established their agencies for the preservation of 
the public health and the public morals and the pro- 
tection of public and private rights. These several 
agencies can govern according to their discretion, if 
within the scope of their general authority, while in 
power, but they cannot give away nor sell the discre- 
tion of those that are to come after them, in respect to 
matters the government of which, from the very nature 
of things, must ‘‘vary with varying circumstances.”’ 
They may create corporations and give them, so to 
speak, a limited citizenship, but as citizens, limited in 
their privileges, or otherwise, these creatures of the 
government creation are subject to such rules and 
regulations as may from time to time be ordained 
and established for the preservation of health and 
morality. 

The contracts which the Constitution protects are 
those that relate to property rights, not governmental. 
It is not always easy to tell on which side of the line 
which separates governmental from property rights a 
particular case is to be put, but in respect to lotteries 
there can be no difficulty. They are not, in the legal 
acceptation of the term, mala in se, but as we have just 
seen, may properly be made mala prohibita. They are 
a species of gambling, and wrong in their influences. 
They disturb the checks and balances of a well-ordered 
community. Society built on sucha foundation would 
almost of necessity bring forth a population of specu- 





lators and gamblers, living on the expectation of what 
‘*by the casting of lots, or by lot, chance or otherwise,”’ 
might be ‘‘awarded”’ to them from the accumulations 
of others. Certainly the right to stop them is govern- 
mental, and to be exercised at all times by those in 
power at their discretion. Any one, therefore, who 
accepts a lottery charter does so with the implied un- 
derstanding that the people, in their sovereign capacity 
and through their properly constituted agencies, may 
take it back at any time the public good shall require, 
and this whether it be paid for or not. All one can get 
by such a charter is a suspension of certain govern- 
mental rights in his favor, subject to withdrawal at 
will. He has in legal effect nothing more than a 
license to continue on the terms named for the speci- 
fied time, unless sooner abrogated by the sovereign 
power of the State. It is a permit, good as against 
existing laws, but subject to future legislative and 
constitutional control or withdrawal. 

On the whole, we find no error in the record, and 
the judgment is consequently affirmed, 
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PARTNERSHIP IN NAME OF SINGLE 


MEMBER. 
ENGLISH COURT OF APPEAL, MARCH, 11, 1880. 


YORKSHIRE BANKING COMPANY Y. BEATSON AND 
Mycock (42 L. 'T. Rep., N.S. 455). 


Where a bill of exchange is drawn, accepted, or indorsed 
by anindividual for his private purpose, his name being 
the same as that of a firm of which he is a member, the 
holder cannot recover against the firm. But where the 
name of the individual and of the firm is the same, and 
the individual carries on no business apart from the 
firm, the presumption, in the absence of evidence to 
the contrary, is that a bill bearing such a name is the 
billof the firm. There is no difference in this respect 
between a dormant and an ostensible partner. 

M. and B. owned a business, which was carried on in B.'s 
name, M. being a dormant partner. B., without the 
authority, and in fraud of M., signed accommodation 
billsin his own name, one of which was addressed to 
him at the placo of business of the firm. The proceeds 
were paid into the same banking account with B.’s own 
money and that of the firm; but the effect of these 
transactions (which were not entered in the partnership 
books) was to diminish the capital of tho firm. Held, 
in an action by a bona fide holder without notice, that 
these facts rebutted the presumption that the bills were 
the bills of the firm, and that a finding by the jury to 
that effect ought to be set aside as against evidence. 


gees by the plaintiffs from the judgment of 
i Denman and Lopes, JJ. (reported 40 L. T. Rep. 
[N. 8.] 654; 4 C. P. Div. 204), directing the verdict and 
judgment, which had been given for the plaintiffs 
against the defendant Mycock, to be set aside, and 
judgment to be entered for the defendant Mycock. 

The facts of the case, the findings of the jury, and 
the points raised in argument before the Court of Ap- 
peal, are fully stated in the judgment. 

The appeal was argued by Bompas, «). C., and Forbes 
(H. Tindal Atkinson with them), for the plaintiffs, and 
by Waddy, Q. C., and Gainsford Bruce, for the defend- 
ant Mycock. 

In addition to the authorities noticed in the judg- 
ment, the following were referred to: Winship y. 
United States Bank, 5 Peters, 561; Ex parte Bushell, 3 
M.D. & De G. 615; Sulton v. Gregory, 2 Peake, 150; 
Baird's case, 23 L. T. Rep. (N. 8.) 424; L. Rep., 5 Ch. 
725, 733; Ex parte Buckley, 14 M. & W. 469; Smith v. 
Craven, 1 C. & J. 500; Hall v. West, cited in Lindley 
on Partnership (4th ed.), p. 343; Lloyd v. Ashby, 2C. 
& P. 138; 2B. & Ad. 23; Mercantile Bank vy. Cox, 38 
Me. 500; National Bank of Chemung v. Ingraham, 58 
Barb. 290; Ex parte Law, 3 Deacon, 541. 
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TuesiceEr, L. J., read the judgment of the court. 
This is an action brought upon two bills of exchange 
of which the plaintiffs are the holders. The first isa 
bill for 2761. 15s., dated 6th March, 1878, drawn by R. 
K. Kelly & Co. upon and accepted by Messrs. J. & R. 
Wilson, payable to the order of the drawers four 
mouths after date, and bearing the indorsements * R. 
K. Kelly & Co.,”’ **Wm. Beatson,” and “Josiah Carr 
& Sons.” The second is a bill for 4841. 13s., dated 13th 
March, 1878, drawn by Josiah Carr & Son, addressed 
“Mr. Wm. Beatson, chemical works, Rotherham,” 
and accepted in the name ‘ William Beatson,” payable 
to the order of the drawers four months after date, 
and indorsed by them; both bills were discounted by 
the plaintiffs upon the 14th March, 1878. The defend- 
ants to the action are Wm. Beatson and Jokn Henry 
Mycock. The signature ‘Wm. Beatson’? upon each 
of the bills was the signature of the defendant Wil- 
liam Beatson. He has allowed judgment to go by 
default, and the action is defended by Mycock alone, 
who disputes his liability upon either of the bills. The 
circumstances of the case are as follows: Beatson for 
many years prior to Dec. 1877, carried on business as a 
chemical manufacturer at certain works at Rotherham. 
At the end of the year 1873, and the beginning of the 
year 1874, the plaintiffs made inquiries as to Beatson’s 
commercial position of Josiah Carr, who was bringing 
them paper for discount with Beatson’s name upon it; 
and the result of the inquiries being satisfactory, they 
discounted such paper. Beatson and Carr had some 
trade transactions together, but apart from these 
trade transactions, there wasa series of accommoda- 
tion transactions carried out by accommodation bills 
between Beatson and the other parties to the bills now 
sued upon, including Carr himself, and these accom- 
modation bills were from time to time renewed. Down 
to the end of the year 1877 Beatson had no partner; 


but upon the 11th Dec. in that year, a deed of partner- 
ship was entered into between him and the defendant 


Mycock. By its terms the partnership was to last for 
a period of five years, with power of continuance. The 
value of the good will of the business, the works and 
premises where the same was carried on, and the ma- 
chinery, plant, and effects belonging to it, was esti- 
mated at 25,000/., and Mycock was to purchase a one- 
fifth share of the business by the payment of the sum 
of 5,000/. The business was to be carried on under the 
style of ‘‘ William Beatson.”’ ‘The works and premises 
were to remain vested in Beatson, who was to stand 
possessed of them for the purposes of the partnership, 
and the business was to be managed by Beatson, his 
partner not being required to attend to the business 
any further than he should think fit. By the 11th 
clause of the deed it was provided that ‘neither of 
the partners, without the written consent of the other 
first obtained, should, on the credit of the firm, make 
any payment, advance, or other application of the 
moneys or effects of the said partnership, or in any 
manner engage or use the same, or the name or credit 
of the ‘partnership firm, except on account of and for 
the benefit of the partnership, and in the usual man- 
ner of carrying on the business; "’ and by the 12th clause 
it was provided ‘“‘that neither of the partners should 
lend or deliver upon credit any of the moneys or effects 
belonging to the partnership to any person whom the 
other partner should previously have forbidden to be 
trusted, nor without the previous consent in writing 
of the other partner would become bail, surety or 
security with or forany person whonmsoever, nor make, 
give, draw, accept or indorse any bond, bill, promissory 
note, or other instrument, or enter into any obligation 
or engagement, or make any default whereby the 
estate and effects of the partnership might be made 
liable for the payment or satisfaction of any 
sum of money for which the partnership should not 
have received a full and sufficient consideration,’ ‘The 








object with which Mycock entered into this partner- 
ship was that of ultimately putting his son, who was 
then under age, into it, and as a matter of fact, 
Mycock never interfered in any way with the manage- 
ment of the business, or occupied any other position 
in connection with it than that of a dormant partner. 
Beatson concealed from him any information relating 
to his accommodation transactions, and for his fraud 
upon him in this and other matters connected with the 
inception of the partnership was ultimately prosecuted 
and convicted. The plaintiffs never knew of the part- 
nership until after July, 1878, at which date Beatson 
was a bankrupt. Forsome time prior to the forma- 
tion of the partnership Beatson had kept an account 
at the Sheffield and Rotherham Bank, headed ‘ Wil- 
liam Beatson,’ and after the formation of the part- 
nership that account was continued without any 
change in its heading, and into this account Beatson 
paid all moneys, whether moneys belonging to the 
partnership or his own private moneys; and upon It 
he drew, whether for the purposes of the business or 
his own private purposes. Beatson himself was called 
as a witness for the plaintiffs, and in addition to prov- 
ing the facts already mentioned, gave evidence to the 
effect that he kept two cash-books, of which one was, 
as he stated, a private book, kept by him as manager 
at the place of business, the other a partnership cash- 
book; that in the former he did not enter cash received 
on account of the partnership, but that in the latter 
all business payments were entered. With reference 
to his bill accommodation transactions generally, he 
stated that none of these were brought into the ledger, 
either before the partnership or after; that the cash 
transactions relating to these accommodation bills 
were entered in the private cash-book, to which Mycock 
had no access, and were never put into the partnership 
cash-book, to which Mycock himself might have had 
access. With reference to his particular transactions 
with Josiah Carr, he stated that all trade transactions 
between them were over before the partnership, and 
that as regards the particular bills sued on, they were 
bills drawn for his and Carr’s accommodation, not for 
Mycock’s, although he added that they were in a de- 
gree for the business, as one way of finding capital, 
and that without the bill transactions there was not 
capital enough to work the business. He admitted 
that Mycock found the 5,0001. which he was to pay for 
his share in the business; that he never told Mycock 
that money was wanted; that he thought he was 
not aking Mycock liable for any of the accommoda- 
tion bills, whether renewals or otherwise, and that he 
considered them private transactions, and did not enter 
them in the partnership book. He further said that 
he considered the bank-book private, and that Mycock 
had left him to keep the banking account as he thought 
proper; that the proceeds of accommodation bills were 
paid into the banking account, and that out of such 
proceeds the price of goods supplied to the business 
and wages were sometimes paid. As regards the pro- 
ceeds of the bills sued on, it appeared that a portion 
of them found their way into the banking account; 
but that upon the same day as this occurred Beatson 
drew out more than he paid in. Onthe part of Mycock 
an accountant was called who, upon an examination of 
Beatson’s books, proved that apart from the accom- 
modation bill transactions, the business had during 
the period between the beginning of January and the 
end of May, 1878, a cash balance to its credit; that the 
net result of the accommodation transactions was to 
reduce the balance; and that Beatson had drawn out 
for his own purposes, independent of the business, 
about 4,000. Upon these facts taken from the notes 
of Lindley, J., before whom with a jury the case was 
tried, that learned judge stated to the jury, as appears 
from the shorthand writer's notes, that the questions 
for them were: First, ‘‘wasthe name Wm, Beatson 
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put to the bills to denote the firm or to denote Wm. 
Beatson?” Secondly, ‘‘ Did the bank take the bills as 
the bills of the chemical works, whoever tho proprie- 
tors might be, or as tho bills of Wm. Beatson only?” 
The jury retired, and upon returning into court, tho 
foreman stated that as regards the bill for 4841. 13s., it 
having been drawn upon William Beatson at the chemi- 
cal works, Rotherham, the jury agreed that Wm. 
Beatson’s acceptance of it must be held to denote tho 
acceptance of the firm; but that as regards the other 
bill they found no evidence upon the point. Upon 
being asked by the learned judge to answer the ques- 
tion as regards that bill according to their judgment, 
the jury conferred again, and subsequently stated that, 
from the fact of that bill being put in connection with 
the other, they might take it as being the same thing; 
and to the second question they answered that the 
bank took the bills as the bills of the chemical works. 
Upon these findings a verdict and judgment was en- 
tered for the plaintiffs against the defendant Mycock. 
That judgment was subsequently set aside and judg- 
ment entered for Mycock by the Common Pleas Divis- 
ion, upon the ground, stated shortly, that in a case 
where the name of an individual is the name also of a 
firm, and that name is put to a bill, the presumption is 
that the signature is the signature of the individual 
and not of the firm; that consequently it lay upon the 
plaintiffs in this case to displace that presumption by 
showing that the signatures to the bills sued upon were 
respectively the signatures of the firm, and that Beat- 
son was authorized to use the firm name on the particu- 
lar occasious and for the particular purposes; in other 
words, that the bills were given for partnership objects 
and as partnership acts, and that the plaintiffs had failed 
to discharge the burden cast upon them. 40L. T. Rep. 
(N. S.) 658; L. Rep.,4C. P. Div. 212. Against the judg- 
ment of the Common Pleas Division the present ap- 
peal is brought. In support of the appeal it is 
contended for the plaintiffs either, first, that where, as 
in this case, a signature is common to an individual 
and the firm of which the individual is a member, it 
is open to the bona fide holder for value without no- 
tice, whose paper it is, of a bill with such a signature 
upon it, to sue either the individual or the firm; or 
secondly, that if this option is not open to the holder, 
there is a presumption that the bill was given for the 
firm and is binding upon it, at least where the individ- 
ual carries on no business separate from the business 
of the firm of which he isa member. As regards the 
first of these two contentious, we think that it is not 
a well-founded one. The only authoritative sanction 
to it upon which the learned counsel for the plaintiffs 
rely isin a case of McNair v. Fleming, which appears 
to have been decided in the House of Lords in 1812, 
but which is not reported otherwise than in Montague 
on Partnership, vol. I, p. 37, and in the opinion of Lord 
Eldon delivered to the House of Lords in the case of 
Davidson v. Robertson, 3 Dow. 229, and which, without 
further Knowledge of the facts of the case, and the ex- 
act bearing of the judgment upon them, it is impossi- 
ble to treat as an authority. Lord Eldon does not 
quote it in support of so wide a proposition as that 
under consideration, but as bearing upon the proposi- 
tion that a joint adventure was as proper a partnership 
as any other, and one of the adventurers would be 
bound by the indorsement and acceptance of the other, 
a proposition which had been negatived by one of the 
interlocutors of the Scotch court, finding that what- 
ever might be the case in a proper partnership, one 
person concerned in a joint adventure is not entitled 
by subscribing a firm to bind the other. While, there- 
fore, there is really no authoritative sanction for this 
contention, there is abundance of authority against it 
in the numerous cases in the English and American 
courts, where the liability of partners upon a Dill 
signed in a name common to the firm, and an individ- 








ual member of it, has come under consideration, and 
has been discussed, not upon the footing of any right 
of election on tho part of the holder of the bill, but 
upon the particular circumstances of each case, and 
the presumptions applicable to them, cases which we 
shall have to refer to in connection with the plaintiffs’ 
second contention. Apart, too, from authority it ap- 
pears to us manifestly contrary to true principles of 
law that the holder of a bill, bearing upon it a name 
which prima facie indicates an individual, and would 
naturally lead to credit being given to the individual 
alone, should upon discovery and proof that there is a 
firm of which the individual is a member carrying on 
business under his name, have the right of going against 
the firm, although at the same time that the proof is 
given it is proved also that the bill was signed by the 
individual for himself and not for his firm, and for 
consideration entirely unconnected with any partner- 
ship purpose. The second contention made on behalf 
of the plaintiffs is one of more weight, and apart from 
the intrinsic importance of the question involved in it, 
there is an additional importance derived from the 
fact that if the contention be correct, it at least dis- 
places the ground upon which the judgment of the 
court below rests, although it will still remain to be 
considered whether the judgment may not be rested 
upon another ground. Asa matter of principle there 
is considerable force in the arguments both for and 
against the contention. Against it it is said that where 
a signature to a bill is of a name which in itself and 
prima facie indicates an individual, and would lead to 
credit being given to the individual, and the holder of 
the bill suing upon it is therefore compelled to give 
some proof that the name indicates a partnership, it is 
but just that he should be compelled to go the whole 
length of proving, not only that a partnership existed 
under the particular name, and that the individual 
carried on no business separate from that carried on 
by the firm, but further, that the bill was signed by 
the individual as a partnership act and for partnership 
objects. In support of the contention it is said that, 
inasmuch as a bill of exchange is ordinarily used as a 
trade instrument, there is a presumption that a bill 
having upon it ® name common to the firm and to the 
individual is a trade bill, and therefore the bill of the 
firm, in a case where it is proved or admitted that 
there is no trading in the name except by the firm. In 
the absence of authority upon this question our opin- 
ion upon it would be in favor of the plaintiffs’ conten- 
tion. In point of convenience and expediency, and in 
the interest of trade, it has much to supportit. The 
vast majority of bills given under the circumstances 
supposed would be really partnership bills, and yet it 
would be often difficult, if not impossible, for the 
holders of such bills to do more than prove that the 
only trade carried on under the individual name was 
the trade of a partnership; and if they were compelled 
to go further, and prove that the particular bill was a 
partnership bill, the effect might be that in many cases 
dormant partners, aud in some cases ostensible ones 
too, might escape from just liabilities. On the other 
hand, the partners sought to be made responsible on 
the bills would in most instances be able to prove 
whether any particular bill sued upon was or was not 
a partnership bill, and should, as it appears to us, at 
least have the onus of doing so thrown upon them, 
when it is through their own act, in alowing the firm | 
name to be the same as that of an individual in the 
firm, that difficulty and doubt arise. But in the court 
below it was considered that the American authorities 
clearly negatived this view, and that the weight of 
English authority is in favor of the American view of 
the law. We propose then to consider first the English 
authorities. In Swan v. Steele, 7 East, 209, two per- 
sons of the name of Wood & Payne were wholesale 
grocers in Liverpool, trading under the firm name of 
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Wood & Payne, and also carrying on, under the same 
firm name, and at their counting-house, the business 
of buying and selling cotton. The defendant Steele 
was a dormant partner with them in this latter busi- 
ness. It was held that he was liable upon an indorse- 
ment in the firm name of a bill which had been paid 
to Wood & Payne, for cotton sold by the firm, but 
which had been delivered by them to provide for an 
acceptance in the firm name for sugar supplied to the 
grocery business. It is difficult to see how the case 
could have been otherwise decided, for the bill sued 
upon was admittedly a bill in which Steele was inter- 
ested as indorser and holder with his partner, and 
consequently the indorsement over of that bill, al- 
though improper under the circumstances, was still 
manifestly an indorsement in fact by the partnership 
of which Steele was a member. The evidence showed 
what the facts were, and the judgment of Lord Ellen- 
borough assumed that the indorsement was in the 
name of the partnership of which Steele was a mem- 
ber, and upon that assumption decided, that in the 
absence of all fraud on the part of the indorsee, such 
indorsement would bind all the partners. Emly v. 
Lye, 15 East, 6, which is commented on in the judg- 
ment of the court below as an authority in favor of 
the defendant upon the point under consideration, has 
really no bearing upon it. There, in an action upon 
several bills of exchange, and for money had and re- 
ceived, it was attempted to make the defendant liable, 
either upon the bills or in respect of the money re- 
ceived upon the discount of the bills, which was 
applied to partnership purposes, where the signature 
upon the bills was not in the firm name, which was 
George Lye & Son, but in the name of E. L. Lye, 
which was the individual name of the partner signing. 
The counts upon the bills were upon the argument 
abandoned, as it was obvious, as Lord Ellenborough 
said in his judgment, that ‘“‘on a bill of exchange 
drawn by one only it cannot be allowed to supply by 
intendment the names of others in order to charge 
them ;”’ and it was held that on the mere discount of 
the bill no right could arise against the defendant by 
reason of the proceeds being used for partnership pur- 
poses, in other words that the transaction was nothing 
more than a purchase of the bills from the signing 
partner. The case of Ex parte Bolitho, 1 Buck. 100, is 
claimed as an authority for the defendant. There 
Peter Blackburn was a secret partner in a business 
carried on by Isaac Blackburn in his own name, aud 
was sought to be made liable as drawer in respect of 
bills drawn in the name of Isaac Blackburn by Isaac 
himself. Upon the affidavits it appeared that Peter 
Blackburn also carried on a separate business, and 
that after Isaac Blackburn had drawn and indorsed 
the bills Peter Blackburn indorsed them also with his 
own name for the purpose of getting them discounted. 
The Lord Chancellor stated that it was impossible for 
him upon the affidavits to decide between the parties, 
and that this case must be sent to a court of law for its 
deliberation, and he directed an issue whether the two 
Blackburns were jointly liable upon all or any of the 
bills. In the course of his judgment, however, he 
said: ‘‘If the money is advanced to A and B, and the 
lender takes a bill from one of them only, he cannot 
maintain an action upon the bill against the two. 
Now if Aand B are partners and also separate traders, 
and A draws a bill and indorses it in his own name, 
and B also indorses it, and they become bankrupts, 
what is there to prevent a holder of a bill from proving 
against the separate estate of each of them? And un- 
less you can show that when A drew the bill he drew 
it not as A, but as A and B, there can be no legal con- 
tract upon the bill as against the two.”’ In these re- 
marks of Lord Eldon, the introduction of the element 
of separate trading by A and B, and of the further 
element of both A and B putting their names to the 





bills, so differs Lord Eldon’s supposed case from the 
case we are considering of a bill signed in a name 
common toa firm, and an individual member of the 
firm, where there is no trading separate from the 
trading of the firm, and no signature to the bill but 
that of the common name, that Ex parte Bolitho 
appears to us rather to support the contention of the 
plaintiffs’ counsel than to assist the defendant Mycock. 
The case of the Bank of South Carolina v. Case, 8 B. & 
C. 427, was one in which three persons carried on busi- 
nessin partnership in England under the firm name of 
Crowder,Clough & Co. One of the partners—J. B.Clough 
— was sent out to America to form a branch house, 
which he did form, under his own individual name. 
He was restricted under the partnership articles from 
transacting any business in America except on the 
partnership account ; and as a matter of fact, as ap- 
pears from the report, p. 432, he had no individual 
business, and the name of J. B. Clough was never used 
by him in trade, or in drawing, indorsing, or accept- 
ing, or negotiating bills of exchange, except for the 
benefit and on account of the partnership. Under the 
circumstances it was held that all the partners were 
liable as indorsers in respect of certain bills indorsed 
by Clough in the name of J. B. Clough, and which 
were connected with partnership transactions, al- 
though Clough in indorsing them disregarded certain 
specific instructions given him by his partners, and 
exceeded his authority. It is not necessary to discuss 
whether the doubts raised by Crompton, J., in Nichol- 
son V. Ricketts, 2 Ff. & E. 497, as to the correctness of 
this decision are or are not well founded. It is suffi- 
cient for our present purpose to say that the decision 
proceeded upon all the facts of the case, and not upon 
any doctrine as to presumption or burden of proof. 
But the case of Furze v. Sharwood, 2 Q. B. 388, is a 
distinct authority upon the point under consideration. 
There a business was carried on by trustees for credit- 
ors in the name of Samuel Maine, one of the persons 
who had previously carried it on in partnership. 
Maine had also for a time a separate business of his 
own, The plaintiff had discounted for the old part- 
nership, and also had been accustomed to lend Maine 
money for the purposes of his private business. Maine 
after a time sold his separate business and ceased to 
carry it on, and, having subsequently indorsed bills in 
the name of ‘Samuel Maine,’’ one of which had been 
discounted by the plaintiff, and was sued on, and the 
proceeds of which were placed to his credit at his 
bankers, and were drawn upon indiscriminately for 
the purposes of the business to which he was agent, 
and for his own private purposes, the trustees were 
held liable, as indorsers, and Lord Denman, C. J., in 
delivering the judgment of the court, said: ‘* Prima 
facie, therefore, the signature Samuel Maine was their 
signature, and they would be bound by it. But it is 
said that Maine carried on a separate business of his 
own, and that the plaintiff was bound to show that the 
indorsements in question were on account of the busi- 
ness of the trustees, and not on account of bis separate 
business. Now it appears that the bills were discounted 
with persons who were in the habit of discounting for 
the former firm who assigned their effects to the de- 
fendants as trustees,and moreover, that the bills in 
question were not discounted till after Maine had 
ceased to carry on his separate business. Under these 
circumstances we think that the onus of showing that 
the indorsements were made on account of the separate 
business, and not on that of the trustees, which was the 
general and ostensible business, lay on the defendants. 
Several cases weve cited which it is not necessary mi- 
nutely to examine; it is sufficient to say that they are 
not inconsistent with this view of the present case. 
We are therefore of opinion that the defendants were 
bound by the indorsement of Maine, and that the 
plaintiff on this ground of objection would be entitled 
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to our judgment”: (2Q. B. at p. 418.) This decision 
is in no way shaken by that in Nicholson v. Ricketts, 2 
KE. & E. 497, where two firms with distinct trade names 
agreed to carry on joint exchange operations under such 
circumstances as to make them partners in them; and 
it was held that the signature to bills of one of the two 
firms drawn in course of the exchange operations did 
not make both firms liable as drawers; for the decision 
proceeded simply on the ground that by the arrange- 
ments between the two firms the names of the two 
firms were to be used separately, the paper to be dealt 
in being drawn by one firm and accepted by the other, 
and as Cockburn, C. J., said, at p. 523, it did not ap- 
pear that the drawing firm had any authority, express 
or implied, to bind the defendant by drawing bills. 
The case of Re Adansonia Fibre Co. ; Miles’ Claim, L. 
Rep., 9 Ch. 635, was substantially the same as that of 
Nicholson v. Ricketts, and was decided upon the same 
considerations. In each of these cases the court came 
to the conclusion, as a matter of fact upon all the cir- 
cumstances before it, that the name on the bill was 
not intended to be, and was not, the name of the part- 
nership sought to be made liable upon it. Upon this 
view of the English authorities, they appear to sup- 
port the view that where a name is common to a firm 
and to an individual member of such firm, and the 
individual member carries on no business separate 
from that of the firm, there is a presumption that a 
bill of exchange drawn, accepted, or indorsed in the 
common name is a bill drawn, accepted, or indorsed 
for the partnership, and for which the partnership is 
liable, and that it lies upon the defendants in an action 
against the partners upon such bill to get rid of tho 
prima facie case made against them. But as the court 
below relies much upon*the American authorities as 
uniformly negativing this view, and those authorities 
have been much discussed in the argument before this 
court, we think it desirable to refer to them. The 
authorities specially cited in the judgment of the 
court below are Parsons on Bills of Exchange, 531; 
Story on Partnership, 106, 142; the decision in the 
Supreme Court of New York of Oliphant v. Mathews, 
16 Barb. 608 and the direction of Story, J., to the 
jury in United States Bunk v. Binney, 5 Mason, 176, 
185. The passage referred to in Parsons does not bear 
out the proposition for which it is cited. He says: 
“The burden of proof is upon the plaintiff to show 
that the paper was given in the business, and for the 
use of the firm, for it will be intended prima facie to 
have been given in the separate business of the partner 
signing it, and to be binding on him alone, at least if 
he is also engaged in business on his own separate ac- 
count.” The views of Story, J., are best taken from 
his ruling in United States Bank vy. Binney, where, 
in directing the jury, he used this language: ‘In tho 
present case the signature of John Winship may be on 
his own individual account, as his personal contract, 
or it may be on account of the partnership. Upon the 
face of the paper it stands indifferent. The burden of 
proof is upon the plaintiffs to establish that it isa con- 
tract of the firm, and ought to bind them.”’ But there 
was evidence to go to the jury in that case that the 
partnership was limited to a soap and candle business, 
and that the accommodation notes which were sued on 
were given in respect of consignments of meat, which 
might have constituted, and it was contended, did 
constitute the separate business of Winship. It is 
doubtful therefore whether Story, J., intended his 
proposition to extend to a case where no separate busi- 
ness could even be suggested as existing. On the other 
hand, in the case of Mifflin v. Smith, 17 Serg. & Rawle, 
165, Rogers, J., dealt with the doctrine of presumption 
in a case where the question was whether the loan of 
money obtained by a member of a partnership carried 
on in his individual name was obtained on the faith of 
the partnership business, or on the credit of the indi- 





vidual partner, and he laid it down that the presump- 
tion was that it was made on the faith and credit of 
the business, saying, ‘If a retail merchant gets a note 
discounted, is it not to be presumed to be in tho regu- 
lar prosecution of his buginess?’’ and adding, ‘*Tho 
difficulty arises from the name of the individual and 
the name of the firm being the same. That is the 
presumption, liable, however, to be rebutted, if the 
jury believe from the evidence that was not the state 
of the fact.’”’ A motion to the Supreme Court of 
Pennsylvania, founded, amongst other things, upon 
the alleged error of this direction, was refused. This 
case was decided in 1827. The case before Story, J., 
was in 1828. In 1845 the question under consideration 
again arose in the Supreme Court of New York in the 
case of Bank of Rochester v. Monleith, 1 Den. 402, 
where the name of Wm. Monteith, an agent of tho 
firm, had been used as the firm name, and tho court 
said: “If Wm. Monteith had also been in business on 
his own account, then the acceptance by writing his 
name on the face of the bills would have been an 
equivocal act, and it would have been necessary to 
show that he accepted on account of the partnership, 
and not in his own private business,’”’ and after citing 
among the authorities for this proposition the Uniled 
Slates Bank v. Binney, thus indicating that they must 
have thought that in this case there was a separate 
business carried on by tho individual whose name was 
used, the court added: ‘*But there was no evidence 
that Wm. Monteith was engaged in any other business 
than the affairs of this partnership. We must then 
regard those bills as drawn and accepted by the houso 
doing business in the name of Wm. Monteith.” In 
1853 was decided, also in the Supreme Court of New 
York, the case of Oliphant v. Mathews, which is the 
second of the two cases cited in the judgment of the 
court below. That case, when critically examined, 
will be found not to be inconsistent with the cases of 
Mifflin v. Smith and Bank of Rochester v. Monteith. It 
is true that the court laid down in general terms that 
where a partnership is carried on in the name of an 
individual, and a suit is brought against the partners 
upon a note or other obligation signed by such indi- 
vidual, tho legal presumption is that it is the note of 
the individual and not of the partners. The court 
immediately qualified the generality of the proposition 
laid down by saying that the presumption might be 
repelled and overcome (in other words the onus of 
proof might be shifted) by proof as to the business in 
which such person was engaged; and while citing 
Mifflin v. Smith as explaining what proof would be 
sufficient, the court pointed out that in the case be- 
fore them it was proved that the individual did busi- 
ness and borrowed money on his own account, as well 
as on account of the partnership; and it was not 
shown that one was not as constant aud regular as the 
other. This case, therefore, is in no way inconsistent 
with the previous case decided in the same court of 
Bank of Rochester v. Monteith, and none of the other 
cases cited in the argument before us carries the doc- 
trine of presumption in favor of the defendant further. 
It appears to us, therefore, that the American authori- 
ties are in accord with the English upon the point 
under consideration, and that both fail to support tho 
view taken by the court below, and are in favor of tho 
second contention urged in this case on behalf of tho 
plaintiffs. Applying then the presumption for which 
the plaintiffs contend to the circumstances of tho 
present case, the matter stands thus: The only busi- 
ness carried on in the year 1878 in the name of and by 
Wm. Beatson was the business of the partnership, and 
both the bills sued upon have the appearance of trade 
bills. Prima facie, then, the bills were bills indorsed 
and accepted respectively in the name and on account 
of the partnership, and if that prima facie case were 
not displaced, Mycock would be liable upon them to 
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the plaintiffs as bona fide holders for value without 
notice, even though they were so indorsed and accepted 
for the private purposes of Beatson, and in fraud of 
his partner. The nature of the partnership business 
was such as to give Beatson in respect to persons deal- 
ing with him in business an implied authority to bind 
his partnership by bills of exchange, and his partner, 
although a secret one, must be held responsible upon 
any bill signed by Beatson in the name of the firm in 
favor of a holder whose title cannot be impeached, 
however mucb Beatson in signing that name may have 
exceeded the authority and broken the trust reposed 
in him by the agreement of partnership. As was said 
by the court in giving judgment in the case of Wintle 
v. Crowther, 1 C. & J. 316: ** Where a partnership name 
is pledged, the partnership, of whomsoever it may 
consist, and whether the partners are named or not, 
and whether they are known or secret partners, will 
be bound, unless the title of the person who seeks to 
charge them can be impeached,” and the authorities 
generally, both English and American, are uniform in 
support of this view. There is no difference in this 
respect between the dormant and the ostensible part- 
ner, and when once it is established that a name com- 
mon to a firm and an individual member of it has been 
put to a bill as the name of the firm, there is no differ- 
ence between the liability of partners carrying on 
business in such a uame and the liability of partners 
carrying on business in a name which bears in itself 
the stamp and evidence of a partnership. It may 
perhaps be argued that in the latter case the bona fide 
holder without notice is induced by the name itself to 
trust a firm, and is therefore entitled to have all the 
responsibility of all the members of that firm, while 
an individual name would suggest no responsibility 
other than that of the individual whose name it is; 
but when it is remembered that firm names are often 
used by individual traders, while individual names are 
often used by firms, the argument practically comes to 
nothing, and a common principle applicable to both 
cases remains alone consistent with mercantile cxpedi- 
ency and generallaw. But assuming that there is no 
difference, as matter of law, between the two cases, 
there is as matter of evidence a very real and very 
practical difference. A name in itself indicating a 
firm does not, except in rare instances, of which the 
case of Stephens v. Reynolds, 5 H. & N. 513, is an ex- 
ample, leave open any doubt as to the meaning of a 
signature in such name; but a name which in itself 
indicates an individual is, notwithstanding the effect 
of any legal presumption, ambiguous, and there are 
likely to be few, if any, cases where the decision of 
the jury or of a court will be rested upon the presump- 
tion alone. The present case is no exception to the 
rule, and the presumption in favor of the plaintiffs 
arising from the fact that Beatson carried on no busi- 
ness separate from that of the partnership really sinks 
into comparative insignificance by the side of the addi- 
tional facts which are proved in the case. Upon those 
facts we have to decide, as the courts in Nicholson vy. 
Ricketts and Re Adansonia Fibre Co., Miles’ Claim, 
were called upon to decide, whether the signature to 
the bills upon which the dispute arises was intended 
to denote and did denote the partnership of which the 
defendant was a member. In the first place it is clear 
that the bilis were bills, which, if signed by Beatson 
for the partnership, were so signed by him without the 
authority and in fraud of his partner, and in respect of 
which no action would have lain against Mycock, if 
they had remained in the hands of Josiah Carr & Son, 
who took them with notice. In the second place, it is, 
we think, equally clear that as between Beatson and 
Mycock the bills were not treated as having been 
signed by Beatson on the partnership account. They 


were not entered in any partnership book, and indeed, | 


even before the partnership as well as after it com- 





menced, the accommodation transactions of Beatson 
were treated as not forming any part of the transac- 
tions of his business, and were excluded from the 
ledger. In the third place, the evidence establishes 
that the accommodation transactions of Beatson after 
the commencement of the partnership diminished 
rather than added any thing, even temporarily, to the 
capital of the firm; and lastly, Beatson himself, called 
as a witness by the plaintiffs themselves, disproved, as 
it appears to us, the fact that in signing the bills in 
question he signed for the partnership. He stated 
that he thought he was not making Mycock liable for 
any of the accommodation bills, whether renewals or 
otherwise, and that he considered them private trans- 
actions, and did not enter them in the partnership 
books. Can any other inference be reasonably drawn 
from such evidence than that Beatson, in signing the 
bills, intended to sign and did sign them for himself? 
We think that no other inference ought to be drawn, 
and that the jury, in finding that ‘* William Beatson ” 
upon each of the bills was intended to denote the 
firm, gave a verdict against the evidence, and one 
which ought not to stand. The reason given in 
support of their finding by the jury that one 
bill was addressed to the drawee or drawees as of 
the Chemical Works, Rotherham, and that the other 
was so connected with it as to stand or fall with it, 
might have been a good reason in a case where the evi- 
dence was in other respects doubtful, but it is in the 
present case met to some extent by the very form of 
the bill itself, which, while addressed to the drawee or 
drawees at the partnership works, contains in the term 
““Mr.”’ prefixed to the name ‘*‘ Wm. Beatson” an indi- 
cation that the individual and not the firm was in- 
tended, and is entirely outweighed by the clear evi- 
dence to which we have referred, and we understand 
that the learned judge who tried the case was himself 
dissatisfied with the finding. The additional finding 
that the bank took the bills as the bills of the chemical 
works is clearly irrelevant if the former finding is 
wrong, for if the bills were in fact signed not in the 
name of the partnership, but of Wm. Beatson indi- 
vidually and for his private purposes, the fact that the 
plaintiffs were unaware that Mycock was a partner 
with Beatson, and never advanced any money on the 
faith of his credit, but did at the same time give 
credit to the name of Beatson as being the name of 
the owner of the chemical works, can give them no 
more right against Mycock than if he had been a mort- 
gagee of the works instead of a partnerin them. The 
law in a case of bankruptcy asserts a title in the gene- 
ral body of creditors of «a bankrupt to property of 
which he may have been at the time of his bankruptcy 
in apparent possession with the consent of the true 
owner, and upon the faith of which he gained a false 
credit. But in actions founded upon purely personal 
contracts, the law does not use the mere moral right 
which a creditor may attempt to assert against a per- 
son in consequence of his having intrusted to another 
property in the belief of his ownership, of which the 
creditor may have coutracted with him. In other 
words, in a case like the present there is no conduct 
on the part of the dormant partner which makes it 
inequitable on his part to deny, or estops him from 
denying, his liability upon a contract to which he was 
in fact no party, from which he has derived no benefit, 
and in respect of which he was not held out to the per- 
son suing himasliable. As regards this point, nothing 
turns on the subject-matter of the action being nego- 
tiable instruments. Beatson, by giving the use of his 
name to a partnership of which he was a member, and 
the only ostensible member, did not preclude himself 
from making contracts binding himself alone, and in 
any contracts de fucto made by him, whether by parol 
or in writing, the question, theanswer to which would 
determine Mycock’s liability or freedom from liability, 
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would not be whether the other contracting party 
trusted Beatson because he supposed him to be sole 
owner of the chemical works, but whether Beatson, 
whom alone he knew and actually trusted, was acting 
as agent for the partnership, or in his individual 
capacity for himself. This kind of question was raised 
in the case of the Bank of Scotland vy. Watson, 1 Dow. 
40, where the bank and its agents carried on separate 
banking business at the same office, and the bank was 
unsuccessfully sued by a person who relied in support 
of his claim against the bank upon a receipt which 
bore the address of the common office. One point 
only remains for decision. The verdict and judgment 
for the plaintiffs have been properly set aside by the 
court below, but is it right that the judgment entered 
instead for the defendant Mycock should stand? We 
have entertained some doubt whether the case ought 
not to go to another jury to be decided upon the prin- 
ciples laid down in this judgment; but we have come 
to the conclusion that the court ought not to put the 
parties to this expense. The case is one in which no 
additional facts remain to be proved, and in which 
upon the facts proved no jury would be justified in 
finding a verdict adverse to the defendant Mycock. It 
is one therefore in which, to use the words of rule 10 
of order XL. of the General Rules of the Supreme 
Court, we have before us, as the court below had, all 
the materials necessary for finally determining the 
question in dispute; and in this state of circumstances 
we think that the judgment of the court below should 
stand, and that this appeal should consequently be 
dismissed. Judgment affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONFLICT OF LAW —LAW OF LowER CANADA AS TO 
SALES OF CHATTELS— COMITY — WILL NOT BE EXER- 
CISED TO DEPRIVE CITIZEN OF TITLE. — Personal prop- 
erty belonging to A, a citizen of New York, who had 
acquired title here, and situated here, was taken with- 
out the consent of A to Lower Canada, where it was 
purchased by B for value and without notice of the 
rights of A, from a trader in property of like kind, 
who had it in his possession. By the law of Lower 
Canada the purchaser of personal property from a 
trader in like property confers good title. B conveyed 
the property to defendant, who brought it again into 
New York, where his domicile was. In an action by 
A against defendant fora conversion of the property 
in the courts of New York, held, that the title of A 
was superior to that of defendant, and the title of B, 
acquired under the law of Lower Canada, would not 
be recognized. Though a transfer of personal prop- 
erty valid by the law of the domicile is valid every- 
where, as a general principle, there is to be excepted 
that territory in which the property is situated and 
where a different law has been set up, when it is neces- 
sary for the purposes of justice that the uctual situs of 
the thing beexamined. Green v. Van Buskirk, 7 Wall. 
139. Yet statutes have no extra-territorial force and 
where they are permitted to operate in another State 
through comity, they will not be so allowed to the in- 
convenience of the citizen or against the policy of the 
State. It would be to the contravention of that policy 
and to the inconvenience of the citizens of this State 
if its courts should give effect to the statutes of Lower 
Canada in respect to purchases from traders to the 
divesting of titles to movable property, acquired and 
held under the law of New York, without the assent 
or intervention, and against the will of the owner 
under that law. Notions of property are slight when 
a bona fide purchaser of stolen goods gives a good title 
against the original owner. Kent, C. J., in Wheel- 
wright v. De Peyster, 1 Johus. 471. It is not required 





to show comity to that extent. The case of Cammel 
v. Sewell, 5 H. & N. 728, was concerning property sold 
in Norway, which had not been in England until after 
that salc and had never been in possession of the Eng- 
lish owners. See, as sustaining the case at bar, Green- 
wood y. Curtis, 6 Mass. 358; Taylor v. Boardman, 25 
Vt. 581; Martin v. Hill, 12 Barb. 681; French vy. Hall, 
9 N. H. 137; Langworthy v. Little, 12 Cush. 109. Such 
cases as Grant v. McLachlin, 4 Johns. 34, and The 
Helena, 4 Rob. Ad. 3, do not conflict. In them there 
were, in the foreign country, legal proceedings in rem, 
or analogous thereto, so that the question was as to 
respect for the judicial proceedings of another country. 
Order of General Term reversed and judgmept on 
report of referee ordered. Edyerly, appellant, v. Bush. 
Opinion by Folger, C. J. 

{Decided June 1, 1880.] 


CRIMINAL LAW — TRIAL—CHARGES AS TO WEIGHT 
OF EVIDENCE — ERROR. — Upon the trial of an indict- 
ment for murder, in which a verdict of manslaughter 
in the third degree was rendered, the judge, instead 
of informing the jury what must be established to 
make out the offense, and leaving it for them to deter- 
mine whether it had or had not been done, said: 
“* Enough has been proven if you believe the witnesses 
on the part of the people.’”’ Held, error. The atten- 
tion of the jury was thus directed to evidence of in- 
culpation merely, its weight was stated to them as 
sufficient in law to sustain a conviction for murder, so 
that the question of fact to which their minds were 
turned related to the credibility of certain witnesses 
and not to the weight or measure of their testimony 
or the existence of the intent. How far that testi- 
mony was modified by that produced by the defendant 
or what inferences should be drawn from any of it 
was excluded from their inquiry. This was overstep- 
ping the province of the judge. The opinion of tho 
judge was calculated to make an erroneous impression 
upon the minds of the jurors, so that it could not be 
said that the prisoner had at the outset of their delibe- 
rations an even chance that the conclusions of the jury 
would be unbiased. And the circumstance that the 
verdict was not ‘‘murder’’ but “‘*manslaughter,’’ was 
not sufficient to show that the charge did no harm. 
As the jury would feel relieved to some extent from 
the necessity of estimating for themselves the value of 
the evidence, the observation of the judge was not 
only erroneous but material. See Read vy. Ilurd, 7 
Wend. 409; Fitzgerald v. Alexander, 19id.402; Bulkeley 
v. Keteltas, 6 N. Y. 384; Stokes v. People, 53 id. 164. 
Judgment reversed. McKenna, plaintiff in error, v. 
People. Opinion by Danforth, J. 

(Decided June 8, 1880.] 


NATIONAL BANK—CONSTRUCTION OF FEDERAL 
STATUTE — STATE COURT HAS JURISDICTION IN AC- 
TION AGAINST BANK IN ANOTHER STATE — ATTACH- 
MENT AGAINST PROPERTY OF BANK.—In an action in 
the Supreme Court of New York agaiust a National 
bank located in North Carolina, an attachment was 
issued and property belonging to the defendant in this 
State seized. Tho defendant objected to this proceed- 
ing on two grounds: First, that the Supreme Court has 
no jurisdiction; the Federal statute requiring actions 
against a National bank to be brought in the State 
where such bank is located (U. S. R. S., § 5198); and, 
second, that the court has no power to grant an at- 
tachment against such a corporation, that being for- 
bidden by U.S. R. S., § 5242. Held, that the objection 
was not valid. In the absence of a statute conferring 
executive jurisdiction upon the Federal courts the 
State courts have the same power and jurisdiction in 
suits to which a National bank is a party as if it was 
an individual. Bowen v. First Nat. Bank of Medina, 
34 How. Pr. 409; Cooke v. State Nat. Bank of Boston, 
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52 N. Y. 96. A construction which would forbid suits 
against a National bank outside of its State would 
prohibit suits by it outside, as the statute extends to 
actions by as well as against (Kennedy v. Gibson, 8 
Wall. 498), and prevents it from fully exercising the 
powers conferred upon it. Beside the statute (U.S. 
R. S., § 5136, subd. 4) declares that such a bank may 
“sue and be sued in any court of law and equity as 
fully as any natural person.’’ The provision as to local 
jurisdiction is to be construed as permissive, and not 
as mandatory, and therefore not limiting the general 
rule which permits civil causes arising under the laws 
of the United States to be prosecuted and determined 
in the State courts unless exclusive jurisdiction of 
them has been vested in the Federal courts or unless 
Congress has prohibited the State courts from enter- 
taining jurisdiction of such cases. Claflin v. House- 
man, 93 U. S. 1380; 1 Kent’s Com. 395, 396; Bank of 
United States v. Devereaux, 5 Cranch, 85; Osborn vy. 
United States Bank, 9 Wheat. 738; Teall v. Felton, 1 
N. Y. 537. See, also, Houston v. Moore, 5 Wheat. 1. 
The general liability to sue and be sued subjects those 
banks to an action in any court iu which an individual 
in like circumstances might be sued, and the subse- 
quent enumeration of particular courts without words 
of exclusion cannot have the effect to deprive other 
courts of jurisdiction. Owens v. Woosman, L. R., 3 
Q. B. 469. Otherwise a citizen of this State having a 
claim upon land in which a bank in another State has 
an adverse interest would be compelled to go there to 
assert his rights, which is contrary to what was de- 
cided by the U. S. Supreme Court in Casey v. Adams, 
21 Alb. L. J. 376. As to the claim that the attachment 
is prohibited by section 5242, that section has reference 
to banks in an insolvent condition only, and its object 
is to prevent one creditor of a corporation whose as- 
sets are insufficient to meet its liabilities from obtain- 
ing a preference. Order affirmed. Robinson v. Na- 
tional Bank of Newberne, appellant. Opinion by 
Danforth, J. 

(Decided June 8, 1880. ] 


WILL— CONSTRUCTION OF — DEVISE OF FEE.—A will 
contained this provision: * [ give and bequeath my be- 
loved wife Susan one-third part of all my property, 
both real and personal, and to have the control of my 
farm as long as she remains my widow, and Il wish my 
son George to have the first privilege of carrying on 
the farm as my wife may see fit and proper, and at the 
death of my wife all my property, both real and per- 
sonal, to be equally divided between my eight chil- 
dren. Held, to give the wife a fee in one-third of the 
testator’s real estate, and not a life estate in such 
third. The residuary clause of the provision is not 
repugnant to the prior gift under the rule which re- 
quires a will to be so construed as to avoid, if possible, 
all repugnancy and give effect to all its language. 
There is no occasion to reject one of the clauses in 
order to sustain the other, a desperate remedy and to 
be resorted to only in case of necessity, so that one 
rather than both provisions should fail. Trustees, etc., 
v. Kellogg, 16 N. Y. 83; Van Nostrand v. Moore, 52 id. 
20; Covenhoven vy. Shuler, 2 Pai. 122. This case is 
within the rule stated in Thornhill v. Hall, 2 Cl. & F. 
22, as one which admits of no exception in the con- 
struction of written instruments, that when one estate 
is given in one part of an instrument in clear and 
decisive terms such estate cannot be taken away or 
cut down by raising a doubt upon the extent or mean- 
ing or application of a subsequent lause, nor by 
inference therefrom, nor by any subsequent words 
that are not as clear and decisive as the words of the 
clause giving that estate. Order affirmed. Roseboom 
v. Roseboom et al., appellants. Opinion by Dan- 
forth, J. if 
[Decided June 8, 1S80.] 





UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


EQUITABLE ACTION — SPECIFIC PERFORMANCE — 
PRICE NOT DEFINITELY FIXED. — (©. was indebted to a 
bank in a large sum; there were several judgmeuts in 
its favor against him and he hadasuit in chancery 
against it for an adjustment. An agreement in writ- 
ing was made in 1846, between it and him in which, 
among other things, it was agreed that he should con- 
vey to it his undivided share in certain real property, 
after allotment in a suit for partition, which he agreed 
to bring, at such price as three appraisers to be ap- 
pointed by the parties should estimate; such price to 
be credited on the judgments against him. Much of 
the agreement was performed, but in reference to that 
part relating to the partition and conveyance it was not. 
C. died, and subsequently his devisees, in 1866, effected 
a partition, which fact did not come to the knowledge 
of the bank until 1872. In 1876 it brought this action 
in equity for relief against the executors and devisees 
under the will of C. Held, that in such a case a court 
of equity might entertain an action for specific per- 
formance. While the general rule is that a court of 
equity cannot enforce specific performance when the 
price to be paid for it is not definitely fixed, and it 
cannot enforce an agreement to submit that price to 
the award of arbitrators, this case differs from those 
in which that rule applies. In view of a court of 
equity a contract for the sale of land is treated, says 
Justice Story, for most purposes, precisely as if it had 
been specifically performed. The vendee is treated as 
the owner of the land and the vendor as the owner of 
the money. The vendor is deemed in equity to stand 
seized of the land for the benefit of the purchaser, and 
the trust attaches to the land so as to bind the heir 
of the vendor. 1Story’s Eq. Juris., $790. Of course 
the equity here stated is the stronger when the pur- 
chase-money is actually in the hands of the vendor. 
Nor is the principle inflexible that the court will not 
specifically enforce the contract where the price is not 
fixed or is left to be fixed by arbitration. In Cheslyn 
v. Dalby, 2 Y. & C. Exch. Cas. in Eq. 170, Cheslyn be- 
ing indebted to Dalby in a large unliquidated sum, 
gave a deed of trust to Dalby for money borrowed at 
the time, with a stipulation that it should also stand 
as security for the unliquidated debt of Dalby to be 
afterward ascertained by arbitration. Cheslyn having 
paid the principal sum secured by the deed of trust, 
brought suit for a reconveyance, and Dalby filed a 
cross-bill to have his debt paid out of the property 
before this was done. The objection was raised that 
this was in the nature of specific performance, and the 
amount being uncertain, and no award having been 
made, it could not be done. But the objection was 
overruled. Baron Alderson says: ‘‘1. It is admitted 
there is some balance due to Thomas Dalby, and it is 
agreed that the estate is to be subject to a lien for that 
balance. But secondly, there is also an agreement as 
to a specific mode of ascertaining that balance in case 
of dispute. Now, the latter has failed by events over 
which the parties have no control. But it seems to 
me, notwithstanding this, the former part remains 
entire, and if Mr. Cheslyn has admitted that there is 
a balance due, and has by a deed executed under such 
circumstances as that it ought to be enforced, agreed 
that his estate should be subject to alien for that bal- 
ance, why am I to decree a reconveyance of the estate 
without compelling him to fulfill that part of the 
agreement.’’ It was accordingly referred to a master 
to state an account in which this unascertained balance 
of Mr. Dalby’s debt should be included. In Dinham 
v. Bradford, L. R., 5 Ch. App. 519, where one partner 
was inacertain event to take the partnership assets 
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at a valuation to be ascertained precisely as in the case 
before us, Lord Hatherley said; ‘Here is aman who 
has had the whole benefit of the partnership in respect 
to which this agreement was made, and now refuses 
to have the rest of the agreement performed on account 
of the difficulty which has arisen. * * * If the 
valuation cannot be made modo et forma the court will 
substitute itself for the arbitrators.’’ Decree of Dist. 
of Columbia Sup. Ct. reversed. Gunton et al., appel- 
lants, v. Carroll et al. Opinion by Miller, J. 


UNITED STATES — NOT LIABLE FOR MONEYS DEPOS- 
ITED IN PROCEEDINGS FOR CONFISCATION.—The United 
States seized certain cotton, belonging to appellants, 
under the Confiscation Act. The proceeds of sale 
thereof were paid to the clerk under an order of the 
court pending condemnation proceedings, and were by 
him deposited in the 8S. bank, a designated depositary 
of public moneys, to his own credit as clerk. Judg- 
ment in the proceedings mentioned was rendered in 
favor of appellants. In the meantime the S. bank had 
become insolvent and except a small dividend, depos- 
itors were not paid. Held, that the deposit made by 
the clerk was not equivalent toa payment into the 
treasury so as to make the United States liable to the 
appellants for the loss occasioned by the bank's insol- 
vency. The designated depositaries are intended as 
places for the deposit of the public moneys of the 
United States; that is to say, moneys belonging to 
the United States. No officer of the United States 
can charge the government with liability for moneys 
in his hands not public moneys by depositing them to 
his own credit in a bank designated as a depositary. 
In this case the money deposited belonged for the 
time being to the court, and was held as a trust-fund 
pending the litigation. The United States claimed it, 
but their claim was contested. So long as this contest 
remained undecided the officers of the treasury could 
not control the fund. Although deposited with a bank 
that was a designated depositary it was uot paid into 
the treasury. No one could withdraw it except the 
court or the clerk, and it was held for the benefit of 
whomsoever in the end it should be found to belong to. 
Judgment of Court of Claims affirmed. Branch et al., 
appellants, v. United States. Opinion by Waite, C. J. 


——— eee 


ILLINOIS SUPREME COURT ABSTRACT. 
MARCH AND MAY, 1880. 

CONSTITUTIONAL LAW — VALIDATING INVALID CON- 
TRACTS.— Previous to 1875 corporations generally had 
not the power to loan money in Illinois. By an act of 
the Legislature of that year corporations of other 
States authorized by their charter to loan money were 
allowed to loan money in Illinois, and where such a 
corporation had previously invested and loaned money 
it was given power to recover the same. JIleld, that 
the statute would validate a contract of loaning pre- 
viously made, and a mortgage security taken there- 
upon when no rights of third parties intervened, and 
that it was not in conflict with the Federal Constitu- 
tion. Under such circumstances the mortgagor would 
have no such equities as would give him a vested right 
as against the equities of the mortgage company. A 
party cannot have a vested right contrary to equity 
and justice. When such statutes go no further than 
to bind a party by a contract which he has attempted 
to enter into, but which was invalid by reason of some 
personal inability on his part to make it, or through 
neglect of some legal fermality, or in consequence of 
some ingredient in the contract forbidden by law, the 
question they suggest is one of policy and not one of 
constitutional power. United States Mortgage Co. v. 
Gross. Opinion by Baker, J.; Walker, J., dissented. 
[Decided March 6, 1880. ] 





EVIDENCE—SWORN COPY OF PAPER OUTSIDE OF 
JURISDICTION.— When an original paper was without 
the jurisdiction of the court and the person in whose 
possession it was refused to surrender it, he having 
been examined on commission, a sworn copy was an- 
nexed to his deposition; held, under the rule that 
when the best evidence is unattainable secondary evi- 
dence is recoverable, the copy was competent evidence. 
Binney v. Runell, 109 Mass. 55; Brown v. Wood, 19 Mo. 
475; Burton vy. Driggs, 20 Wall. 125. Fisher v. Green. 
Opinion by Craig, J. 


TROVER—LIES FOR GRAIN INTERMINGLED WITH 
OTHER GRAIN WHEN CONVERTED.—A ppellee held ware- 
house receipts for 6,000 bushels of barley stored in the 
warehouse of R., which grain was intermingled with 
other barley, the whole amount aggregating 18,000 to 
20,000 bushels. R. being indebted to a bank, had exe- 
cuted to it trust deeds of the warehouse under which 
it took possession of that and the grain therein, and 
refused to deliver the amount for which appellee held 
receipts, although there was enough grain to meet all 
outstanding receipts. Held, that appellee could main- 
tain trover against the bank for conversion of the 
6,000 bushels of grain. I1f two persons were the joint 
owners of a specific chattel, and one were to sell it and 
convert the proceeds to his own use, will it be con- 
tended that the other joint owner could not sue in 
trover, and recover damages for the loss of his half? 
Trover being for the recovery of damages sustained by 
the plaintiff for the conversion of his property, it can- 
not matter whether he holds the property thus con- 
verted jointly with another, or in severalty. His right 
of property in either case is the same, and the damage 
he sustains is not different; and reason and justice re- 
quire that the means of obtaining his rights should be 
the same in either case, nor is there any technical rule 
which prohibitsit. In Chitty on Pleading, 167, it is said 
the action lies against any person who had in his pos- 
session, by any means whatever, the personal property 
of another, and sold it, or used it without the consent 
of the owner, or refused to deliver it when demanded. 
And it hus been held that a person owning property 
mingled with that of another may, on its conversion, 
maintain the action. In Jackson y. Anderson, 4 
Taunt. 24; Whitehouse v. Frost, 12 East, 614; Benja- 
min vy. Stremple, 13 Ill. 466, and Boyle v. Levings, 28 id. 
314, it was held that one tenant in common of a chat- 
tel may maintain trover against the other tenant in 
common where be has converted the property to his 
ownuse. This right was held to be given under the 
statute, but it only enlarges the common-law right. 
German National Bank v. Meadowcroft. Opinion by 
Walker, C. J. 


WILL— CONDITION PRECEDENT TO DEVISE MUST BE 
STRICTLY PERFORMED — EQUITY.— Where the vesting 
of title in an estate devised is subject to a precedent 
condition the condition must be strictly performed 
and equity will not vest it contrary to the law. Where 
there is a substantial deviation from the intent of the 
testator, as expressed in the will, the title will not 
vest. Kent, in vol. 4, § 125, in discussing this sub- 
ject, says: ‘* Precedent conditious must be literally 
performed, and even a court of chancery will never 
vest an estate when, by reason of a condition preced- 
ent, it will not vest inlaw. It cannot relieve from the 
consequences of acondition precedent uuperformed.” 
In Vanhorne v. Dorrance, 2 Dall. 317, it is said: 
‘Where an act is previous to an estate, and that act 
consists of several particulars, every particular must 
be performed before the estate can vest or take effect.” 
See, also, 1 Jarman on Wills (2d ed.), 672, and notes; 
Reynish v. Martin, 8 Atk. 330. In the last case it is 
said: ‘* But in our law, where the condition is preced- 
ent, the legatee takes nothing till the condition is 
performed, and consequently, has no right to come 





18 


THE ALBANY LAW JOURNAL. 




















and demand the legacy; but it is otherwise where the 
condition is subsequent.” Nevins v. Gourley. Opin- 
ion by Craig, J. 


a 


IOWA SUPREME COURT ABSTRACT. 
APRIL 27, 1880. 


ConTRACT— VOID BY PUBLIC POLICY — RELEASE 
WITHOUT CONSIDERATION TO INFLUENCE VOTERS — 
ESTOPPEL.— In an action against a county for services 
as deputy county treasurer, defendant set up that such 
deputy had executed and filed a release for such ser- 
vices, wherein it was set forth that he had been fully 
paid. Plaintiff replied that such release was filed pre- 
vious to the holding of an election for county treas- 
urer without consideration in order to induce electors 
to vote for the then incumbent of the office who was a 
candidate for re-election. Held, that the release could 
not be avoided, but constituted a valid defense. The 
court remark: The release imports a consideration, 
and operates as a discharge of the defendant, unless it 
can be shown that the release was given without con- 
sideration. The plaintiff, in order to show such want 
of consideration, alleges, and seeks to prove, in effect, 
that the release was executed for the purpose of brib- 
ing voters, and securing an election to a public office. 
It is well settled that the law will leave all who share 
in the guilt of an illegal or immoral transaction where 
it finds them, and will not lend its aid to enforce the 
contract while executory, nor interfere to rescind the 
contract and recover the consideration when executed. 
In Inhabitants of Wooster v. Eaton, 11 Mass. 378, the 
following language is employed: ‘‘ It appears to be the 
settled law in England, and we are satisfied that it is 
also the law here, that where two parties agree in vio- 
lating the laws of the land the court will not entertain 
the claim of either party against the other for the 
fruits of such an unlawful bargain. If one holds the 
obligation or promise of the otherto pay him money, 
or do any other valuable act on account of such 
illegal transaction, the party defendant may expose 
the nature of the transaction to the court, and the law 
will say, ‘Our forms and rules are established to pro- 
tect the innocent and vindicate the injured, not to aid 
offenders in the execution of their unjust projects,’ 
and if the party who has foolishly paid his money re- 
pents his folly and brings his action to recover it back, 
the same law will say to him, ‘ You have paid the price 
of your wickedness, and you must not have the aid of 
the law to rid you of an inconvenience which is suit- 
able punishment for your offense.’”’ To the same 
effect is White v. Hunter, 23 N. H. 128. This doc- 
trine, which is applicable to cases where the parties 
are pari delicto, must, a fortiori, apply to a case like 
the present, in which it does not appear that the de- 
fendant was a partaker in the unlawful purposes. 
Harvey v. Tama County. Opinion by Day, J. 


REMOVAL OF CAUSE — MISTRIAL NOT TRIAL TO PRE- 
VENT REMOVAL — AMOUNT. —(1) A case was tried ina 
State Circuit Court and a verdict and judgment had 
for plaintiff. Upon appeal this judgment was reversed 
and a new trial ordered. Jleld, that before the new 
trial a petition for removal to the Federal court under 
U.S. R. 8., § 689. The statute declares that the peti- 
tion and affidavit for removal shall be filed at any time 
before the trial or final hearing. The words “ final 
hearing” refer to actions in chancery. Vannevar vy. 
Bryant, 21 Wall.41. The petition must be filed at any 
time before “the trial;’’ not before a trial or any 
trial. ‘The trial’’ of acause cannot mean «a mistrial, 
which counts for nothing. The words refer to that 
trial which shall determine the issue of fact in the 
case, which is the object of the trial. A mistrial, 
therefore, was not in the contemplation of the law- 
makers. Yulee v. Vase, 99 U.S. 539; Insurance Co. 





vy. Dunn, 19 Wall. 214. (2) Plaintiff, in his petition, 
asked judgment for $483, with interest at ten per cent, 
from a specified date, which principal and interest 
would amount to more than $500. Held, sufficient in 
amount to authorize a removal. Brayley v. Hedges. 
Opinion by Beck, J. 

SPECIFIC PERFORMANCE — MORTGAGE, AGREEMENT 
TO PURCHASE SUBJECT TO, NOT AGREEMENT TO AS- 
suUME.—Where a vendee contracted to purchase real 
estate “subject to’’ a specified mortgage, held, that 
he was not bound to accept a deed containing a pro- 
vision wherein it was stated that he was ‘to pay asa 
part of the purchase-price of said premises *’ the speci- 
fied mortgage, and an action would not lie against him 
for damages on a refusal to accept such deed. Held, 
also, that parol evidence was not admissible to show 
that he agreed to assume such mortgage. There are 
authorities which hold that if the amount of the in- 
cumbrance is deducted from the purchase-price, 
the vendee is bound to indemnify his grantor against 
the incumbrance, whether he expressly promised to do 
so or not, for a promise will be implied. Thompson vy. 
Thompson, 4 Ohio St. 333; McMahan y. Stewart, 23 
Ind. 590; Ferris v. Crawford, 2 Denio, 595. The only 
point decided in Townsend v. Ward, 27 Conn. 610, was 
that the conveyance tendered was not objected to in 
time, and therefore the vendee was holden. It was 
held in Burke v. Gummey, 49 Penn. St.518, that “a ven- 
dee of property taken subject to a mortgage makes the 
debt his own; andif, on a sale upon the mortgage, there 
is a deficiency which the vendor is obliged to pay on 
his bond he may recover in an action against the 
vendee.’’ As we understand, this case only holds that 
the property constitutes the primary fund for the pay- 
ment of the mortgage. This, if conceded to be sound, 
does not meet the necessities of the case at bar, be- 
cause the mortgaged property has not been exhausted, 
and the plaintiffs seek to make the defendant prima- 
rily liable. It has been held by this court that the 
**sale and conveyance of land with covenants of war- 
ranty, subject, however, to a prior mortgage, does not, 
of itself and without a further showing, amount in 
law to a promise to pay off such incumbrance and dis- 
charge the mortgage debt. ’’ Johnson v. Monell, 13 
Iowa, 300; Aufricht v. Northup, 20 id. 61; Hull & Co. 
v. Alexander, 26 id. 569. These cases are supported 
by the following authorities: Binsse v. Page, 1 Keyes 
(N. Y.), 87; Johnson v. Zink, 51 N. Y. 333; Strong v. 
Converse, 8 Allen, 557; Trotter v. Hughes, 12 N. Y. 74; 
Comstock v. Hitt, 37 Ill. 542; Fowlerv. Fay, 62id. 375. 
In Belmont v. Coman, 22 N. Y. 458, the conveyance 
contained covenants of warranty, but the incumbrance 
was excepted therefrom, and it had been estimated as 
a part of the purchase- price, yet it was held the grantee 
was not personally liable for the amount unpaid after 
the mortgaged premises had been exhausted. Lewis 
v. Day. Opinion by Seevers, J. 

scaibihicinbeniin 
TEXAS SUPREME COURT AND COMMISSION 
OF APPEALS ABSTRACT. 

CHATTEL MORTGAGE — ON MERCHANDISE WITH 
PRIVILEGE TO SELL. —In a deed of trust of a stock of 
merchandise, given to secure the payment of promis- 
sory notes, the grantors were authorized to retain pos- 
session of the stock of merchandise covered by it, and 
to continue selling in their usual course of business 
until default in the payment of the notes for security 
of which it was given. JJeld, that this alone did not 
constitute the deed void as to creditors. The court 
remarked that while there is no doubt great conflict in 
the decisions upon the point, we are not prepared to 
say that such astipulation in a deed of trust without 
reference to the facts is legal fraud. In our opinion 
the weight of authority is against it. To hold that 
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authority to sell in his usual course of business invali- 
dates the deed would virtually deny to a trader the 
right to give a mortgage upon his stock for ever so 
short a time, and however inconsiderable the debt 
might be in comparison with the mortgaged property, 
or however clearly the facts might demonstrate that 
there was no inteut or purpose to defraud. Fletcher 
y. Morey, 2 Story, 555; Briggs v. Parkman, 2 Metc. 
258; Jones v. Huggeford, 3 id. 515; Hughes v. Corey, 
20 lowa, 899. Scott v. Alfred. Opinion by Moore, C. J. 
(Supreme, March 12, 1880.) 


CONTRACT—SALE OF MERCHANDISE FOR FUTURE 
PELIVERY — WAGERING CONTRACT. —In order to in- 
validate a contract for the sale and future delivery of 
merchandise on the ground that it isa gambling con- 
tract, the intent that it should be a mere betting on 
the market, without any expectation of actual per- 
formance, must be mutual and constitute an integral 
part of the contract. The secret intention of one of 
the parties not to fulfill his contract, uncommunicated 
to the other, is not enough to make the transaction 
illegal, nor that it was contemplated by him thereby 
to adjust the difference resulting from the fluctuations 
in the market price in case of arise or fail, by making 
good, in money, by way of compensation, a guaranty 
to save the other party harmless against loss, or in like 
manner to make good the premium on profit to accrue 
to the other in case of advance in prices. Clarke vy. 
Foss, 7 Biss. 540; Lehman vy. Strassberger, 2 Wood, 562; 
Gilbert v. Gangar, U.S. Cire., 7 Cent. L. J.41; Wolcott 
v. Heath, 78 Ill. 433; Logan v. Musick, 81 id. 415; Hib- 
blewhite v. McMorine, 5 M. & W. 462; Porterv. Viets, 
1 Biss. 177. Marx v. Ellsworth. Opinion by Walker, 
P. J. (Com. Appexals, March 19, 1880.) 

NUISANCE WIEN PRIVATE ACTION LIES FOR OB- 
STRUCTING HIGHWAY.— Where defendant had ob- 
structed a public street which passed along side 
plaintiff's land, by erecting a fence across the same 
whgreby access to such land was hindered, thereby 
depreciating the value of the same, held, that such 
depreciation constituted a particular injury to plaint- 
iff entitling him to redress. Frink vy. Lawrence, 20 
Conn. 118; Francis v. Schoelkepp, 53 N.Y. 152; Stetson 
v. Faxon, 19 Pick. 147; Blane v. Klumpke, 29 Cai. 156; 
Oswald y. Grenet, 22 Tex. 94; Wood on Nuis., ch. 18. 
Shepherd v. Barnett. Opinion by Gould, J. (Supreme 
Ct. Feb. 24, 1880.) 

———— 
RECENT ENGLISH DECISIONS. 

BILLS OF LADING —SETS OF THREE— RIGHTS OF IN- 
DORSEE — ENTRY UNDER SECOND BILL— LIABILITY OF 
WAREHOUSEMEN. — The consignees and owners of a 
cargo to arrive in London indorsed and delivered the 
first of three bills of lading to the plaintiffs as a col- 
lateral security for money advanced. These bills of 
lading had been signed by the master of the ship in 
the usual set, marked respectively ‘* First,”’ ‘* Second ”’ 
and ‘‘ Third,’ and they represented the goods as de- 
liverable to the said consignees or their assigns, that 
freight was made payable in London, and that the 
master had affirmed to three bills of lading, ‘tthe one 
of which bills being accomplished the rest to stand 
void.’”” When the ship arrived the consignees made 
entry of this cargo, and it was placed in defendants’ 
warehouses. The master on the same day lodged with 
the defendants a copy of the manifest of the cargo, 
with an authority to defendants to deliver the goods 
to the holders of the bills of lading, and on the follow- 
ing day notice to detain the cargo until the freight 
should be paid. Upon receipt from the consignees of 
the second of the bills of lading, the defendants 
entered the consignees in their books as enterers, im- 
porters and proprietors of the goods, and after removal 
of the stop for freight delivered the goods to persons 





other than the plaintiffs, on delivery orders signed by the 
consignees, the plaintiffs having no knowledge of any 
dealings with the cargo. Held (by Field, J.), that upon 
resorting to their security, the plaintiffs were entitled 
to recover from the defendants the value of the goods 
placed with them under the bills of lading. Meyer- 
stein v. Barber, 16 L. T. Rep. 569; Fearon v. Bowers, 
1Sm. L. Cas. 705; Lickbarrow v. Mason, id. 601; The 
Tigress, 32 L. J. 97; Wilson v. Anderton, 1 B. & Ad. 
450; Batut v. Hartley, L. R.,7Q. B. 5%. Q. B. Div., 
Jan. 23, 1880. Glyn Mills & Co. v. East and West India 
Dock Co. Opinion by Field, J., 42 L. T. Rep. (N. 8.) 90. 


CORPORATION — LIABILITY OF COMPANY ISSUING A 
CERTIFICATE OF STOCK UNDER A FORGED TRANSFER — 
ESTOPPEL. — The registration of a transfer of stock 
and the issue to the transferee of a certificate does not 
give the transferee as against the company aright by 
estoppel to the stock. B. & Co. purchased upon the 
stock exchange 5,0001. stock in the defendant company. 
A transfer of the stock purporting to be executed by 
C., the owner of the stock, was lodged with the com- 
pany by S. & Co., the nominees of B. & Co. The com- 
pany, after making the usual inquiry, registered S. & 
Co. as holders. Afterward B. & Co., having agreed to 
deposit the stock with plaintiff to secure advances, 
caused 8S. & Co. to execute a transfer to plaintiffs, who 
were accordingly registered, and received a certificate 
from the company. Plaintiffs subsequently being re- 
paid their advances, had no beneficial interest in the 
stock, but held as trustees for B. & Co. The company 
having discovered that the alleged transfer from C. to 
8S. & Co. was a forgery, replaced C.’s name upon the 
register, and refused to pay dividends to plaintiffs, 
or to acknowledge their title to the stock. Inan action 
by plaintiffs against the company, held (reversing the 
judgment of Lindley, J.), that inasmuch as B. & Co. 
were the real plaintiffs, the company were not estopped 
from denying the validity of the transfer from C. The 
company are not bound on behalf of the transferee to 
make inquiry of the transferor before registering the 
transfer. Ct. App., Dec. 5,1879. Simv. Anglo-Ameri- 
can Telegraph Co. Opinions by Bramwell, Brett and 
Cotton, LL. J., 42 L. T. Rep. (N. 8.) 37. 


PARTNERSHIP — EXPULSION OF MEMBER — COMMON- 
LAW PROCEDURE ACT, 1854, s. 11 — ARBITRATION 
CLAUSE— ORDER OF REFERENCE. — A deed of partner- 
ship contained a clause that “if at any time during the 
said partnership the business thereof shall not be con- 
ducted or managed, or the results thereof shall not be 
to the satisfaction of the said W. A. R. (one of the 
partners), it shall be lawful for the said W. A. R to 
give a notice in writing to the other partners or part- 
ner of his desire that the said partnership shall deter- 
mine, and in such case the partnership shall cease and 
determine immediately on the expiration of three cal- 
endar months from the giving such notice.’”’ Held, 
that the power conferred by the clause was one which 
W. A. R. could exercise capriciously, and at his own 
will and pleasure. Where a partnership deed contains 
an arbitration clause, and disputes occur between the 
partners, the mere fact that one partner makes a 
charge of actual fraud against his copartner is not suf- 
ficient to prevent the copartner from insisting on a 
reference to arbitration, and the court, having regard 
to the discretion given by the Common-Law Procedure 
Act, 1854, section 11, ought in the exercise of that dis- 
cretion to allow the matters which have been expressly 
agreed to be referred to arbitration to be so referred, 
but secus, if the partner charged with fraud desires a 
public examination into the truth of the stigma en- 
deavored to be cast upon him. Dicta of Wickens, V. 
C., in Willisford v. Watson, 28 L. T. Rep. (N. S.) 428; 
L. Rep., 14 Eq. 572, dissented from; Wood y. Woad, 
30 L. T. Rep. (N. 8.) 815; L. Rep., 9 Ex. 190, observed 
upon as containing the principles laid down in Fisher 
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v. Keane, 41 L. T. Rep. (N. S.) 335; L. Rep., 11 Ch. Div. 
553; and Labouchere v. Earl of Wharncliffe, 41 L. T. 
Rep. (N. S.) 638. Ch. Div., Feb. 6, 1880. Russell v. 
Iussell. Opinion by Jessel, M. R., 42 L. T. Rep. (N. 
5.) 1k. 

Se 


CORRESPONDENCE. 


DEMURRERS. 
To the Editor of the Albany Law Journal: 

I do not think your correspondent, X, is quite accu- 
rate on the subject of demurrers. Before the old 
Code, the action of a court upon a demurrer was a 
, judgment. 1 Burr. Prac. 208, 249. Although it was a 
judgment, still the court often allowed a party to with- 
draw the demurrer and plead, etc., on payment of 
costs. This judgment was interlocutory, if damages 
were assessed; final, if not. And on this judgment, a 
judgment record or judgment roll was made up. Id. 
253. 

The old Code also spoke of a judgment as an issue 
of law, section 278. But in section 349, sub. 2, it spoke 
of an order, sustaining or overruling a demurrer. I 
think that is the first introduction into law terms of 
the word “ order,”’ as applied to the action of a court 
upon an issue of law. 

Mr. Throop’s Code has restored the former phrase- 
ology by speaking of a judgment upon a demurrer. 
§ 1021. Now it is not quite accurate to speak of an 
order for a judgment. An order is the adjudication of 
the court upon a motion. A judgment is the adjudi- 
cation upon a trial, or on a failure to answer, ete. For 
instance, if « motion to change the place of trial be 
made, and the court orally grants it, the entry in the 
clerk’s records of that adjudication isan order. If a 
demurrer to a complaint is argued and the court 
orally declares that the demurrer is not well.taken, 
the entry in the clerk's records of that adjudication is 
a judgment for the plaintiff. Very often clerks make 
only memoranda in their minutes, waiting until the 
successful attorney drafts the proper order or judg- 
ment as it may be. But the true name of the entry is 
not thereby changed. 

According to your correspondent’s idea, when there 
is an adjudication on a demurrer, there should be first, 
the oral or written announcement of the opinion of 
the court; second, an order entered in the records of 
the court; third, a judgment entered in the same 
records; and, fourth, a judgment roll thereon. And 
some attorneys practice in this manner, so that the 
judgment roll contains apparently two adjudications 
) by the court; one denominated an order, the othera 
judgment. 

Your correspondent says that the clerk enters up 
judgment. Buta judgment on a demurrer is the adju- 
dication of the court. The clerk's business is simply 
clerical; to record what the court does. And what 
the court does is to adjudge, that on the demurrer, the 
plaintiff or the defendant recover. 

I am pleased to hear that your correspondent cannot 
make judges or opponents understand that his course 
is the one to be pursued. My own observation has 
been that too many lawyers pursue it. A. 


CONTRACTS TO * SATISFACTION.”’ 


To the Editor of the Albany Law Journal: 

The statement in your JOURNAL of June 12th, in an 
interesting article on ‘*Contracts to Satisfacticn,”’ to 
the effect that a Connecticut court, in the 45th Conn., 
Zaleski v. Clark, had sustained a judgment for plaint- 
iff, after having reversed a similar judgment on pre- 
cisely the same testimony, is scarcely accurate. And 
as the article referred to suggests that the counsel in 
that case may ‘ perhaps inform us”’ how so happy yet 
inconceivable a result was effected by legal processes, 
in the interest of that stability in our decisions of 





which we are justly proud and which you indirectly 
question, I take the liberty of explaining. The case 
in the 45th Conn. unfortunately has not reversed the 
principle established in the previous volume. It is still 
the law under which we live here, that the ipse diwxit, 
‘not satisfactory,”’ is amply sufficient to absolve any 
contracting party, in that class of cases, from all pecu- 
niary obligation. A coat, for instance, ordered to be 
made out of blue cloth, may, by theSuse of this magic 
talisman, with impunity be thrown in the tailor’s face, 
and the author of all evil be left to pay for it. The 
reasons which underlie the purchaser's dissatisfaction 
and which prompt such vigorous assertion thereof may 
never be known. Courts and juries cannot pry into 
this secret. It may be that since being measured, the 
purchaser has undergonea mental, not to mention a 
physical change, and now prefers a coat of a delicate 
pea-green as well as one of ampler dimensions. Per- 
haps when ordering the coat in question, he was labor- 
ing under the misapprehension that a blue coat, if 
artistically constructed, would have all the effect of any 
other colored coat. Perhaps, too, at the time, he had 
extravagant notions as to the possibilities of coats in 
general, and innocently supposed that that garment 
alone would suffice for a full suit —as to-day doth the 
untutored savage of the plains—and on awakening 
from his illusion, exclaims, not less truthfully than 
modestly, ‘*non satis est.”’ Any or all of these good 
reasons—and to him, what better?— he may keep 
locked forever within his unsatiated breast, and no 
process of the common law can force him to divulge 
them. 

But to give the explanation. The casein the 45th 
Conn. did not touch onany of these interesting points. 
It did not appear by the record there whether the facts 
on the second trial were the same as those on the first 
or not. No presumption existed that they were the 
same. On the contrary, the court enforced the pre- 
sumption that sufficient facts must have appeared in 
evidence to sustain the judgment below — there hawing 
been no separate finding of fact on the second trial— 
and the only point discussed and passed upon was 
whether the finding of facts on the first trial was still 
existing as res adjudicata, or was destroyed by the 
order for the newtrial. The court took the latter 
position. =. G3 


— 


NOTES. 


number of a new law 


\ TF. have received the first 
magazine, the Kentucky Law Reporler, a monthly, 
published at Frankfort, under the editorial charge of 


Messrs. J. C. and Frank L. Wells. This number makes 
a very respectable showing, containing among other 
things an article on Rights of Purchasers at Execu- 
tion Sales, and the case of Vanmeler vy. Estill, concern- 
ing fraudulent sales, with a note. We welcome the 
new-comer, although, like the father of a large and 
rapidly increasing family, we cannot avoid some 
anxious conjectures as to the support of the last ar- 
rival. Kentucky, however, needs a representative law 
magazine, and we trust that its bar will take care of 
the promising publication. 


The June number of the American Law Register 
contains, among other matter, an article on Riparian 
and other rights in non-navigable water, by Arthur 
Biddle; the case of Sturges v. Bridgman, on easement, 
with a note by Fdmund H. Bennett; the case of 
Rosenberg v. Frank, concerning the meaning of “ pro 
rata”’ in awill, with a note by C. H. Wood; and the 
case of Knaggs v. Green, concerning avoidance of an 
infant’s contract, with a note by Marshall D. Ewell. 
— The subject of the prize essay of the New York 
State Bar Association for 1880 is the following: ‘*What 
National legislation, if any, should be had to regulate 
commercial intercourse between the States?”’ 
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l* connection with our recent article on Contracts 
to Satisfaction, and the doctrine of the arbi- 
trary right to be dissatisfied, the case of Lesser v. 
Sherwood, lately tried at the New York Circuit of 
the Supreme Court, has some significance. Lesser, 
a dentist, sued Sherwood for the price agreed upon 
for a set of teeth he had manufactured for him. 
Upon the trial he proved the manufacture, almost 
complete, of the teeth, according to his contract. 
All that was necessary to finish the job was the 
presence of the defendant in the plaintiff's office for 
the purpose of fitting the teeth properly in the 
mouth, Defendant repeatedly promised to call, but 
invariably failed todo so. The court dismissed the 
complaint. The General Term reversed the judg- 
ment upon appeal. Judge Barrett, in his opinion, 
concurred in by Davis, P. J., says plaintiff ‘‘did all 
that he was bound to do or could do, and the de- 
fendant was liable for such proper damages as re- 
sulted from the breach.” If, however, the contract 
had been that Lesser should take his chances of 
Sherwood’s attending to have the teeth fitted, we 
suppose the holding would have been the reverse. 
A somewhat analogous case is Moore v. Robinson, 92 
Ill. 491. A person having been indicted for an al- 
leged offense, his brother paid to an attorney-at-law 
a sum of money, and also gave him his promissory 
note for a further sum, upon the agreement that the 
attorney should defend the person so indicted, and 
procure his acquittal and discharge at a certain speci- 
fied term of the court in which the indictment was 
pending, and if the accused should not be released 
at the time mentioned, the attorney was to return 
the money and the note. The accused failed to ap- 
pear at the term specified to answer to the indict- 
ment, so the attorney, without any fault on his part, 
was unable to proceed with the trial or to procure 
the discharge of the accused. Held, that the con- 
tingency upon which the attorney was to be entitled 
to retain the money and to collect the note, not 
having occurred, he was liable to an action for the 
money, and could not recover upon the note; but 
was entitled to compensation quantum meruit for his 
services, and could retain such amount out of the 
money he had received. 


The opinion of Attorney-General Ward upon the 
novel question whether telegraph poles are to be 
assessed as real estate will probably find general 


acceptance. The learned attorney-general says: 
‘*Tt is entirely clear to my mind that these telegraph 
structures are ‘articles erected upon and affixed to 
the land,’ so as to create an interest therein, and are, 
to the extent of the value thereof, land of the tele- 
graph company erecting them, and as such liable to 
taxation. And it is the duty of the assessors of the 
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several towns and wards of this State to assess the 
same as land to the value thereof, so far as any of 
their lines extend through their respective assess- 
ment districts. I have given the question which 
you have presented careful consideration, for the 
reason, that as far as I have been able to discover, 
no decision upon the precise question before us has 
been made by any of the courts of this State, and 
the question therefore is a new one. I am greatly 
aided, however, in reaching this conclusion by the 
opinion of the Court of Appeals in People ex rel., 
ete., v. Cassity, 46 N. Y. 46, which holds in this lan- 
guage: ‘The term ‘lands’ as used in the statute in 
relation to assessment and taxation (1 R. 8. 360, §§ 
1, 2), includes such an interest in real estate as will 
protect the erection, or affixing, and possession of 
buildings and jiztures thereon, though unaccom- 
panied by the fee, and such interest with the build- 
ings and fixtures may be assessed to the owner 
thereof.’ See, also, 74 N. Y. 865, and 52 Barb. 105. 
It is also held in People ex rel. New York Elevated 
Railway Company v. Commissioners of Tames, de- 
cided by General Term, First Department, and re- 
ported in 19 Hun, 460, that ‘ foundations for piers 
or columns placed in a public street by an elevated 
railroad by legislative authority, whether standing 
alone or with columns and the superstructure thereon 
are properly taxable as real estate.’ If the piers 
and columns of an elevated railway, as in the last 
case cited, and the stringers, ties and rails of a horse 
railroad, as decided in the case of People v. Cassity, 
supra, are ‘land’ and taxable as such, though in 
neither case did the company own the fee of the 
land upon which these structures stood, it would 
seem that telegraph posts, piers and abutments and 
lines are also land and taxable as such. It would 
seem also from the case of People v. Cassity, supra, 
and People v. Barker, 48 N. Y. 70, and indeed from 
the statute itself, that in all cases the premises are 
to be assessed in the name of, and to the company 
owning the line and not in any case as ‘non-resi- 
dent.’” 


The recent decision of the Indiana Supreme 
Court, holding that the constitutional amendments 
voted upon at the election last April in that State 
were not adopted by a legal majority, involves a 
very interesting question, namely, what constitutes 
‘a majority of the said electors of the State.” The 
amendments in question were voted upon at town 
elections, and although they received a majority of 
the votes cast upon the particular questions, they 
did not receive a majority of all the votes cast at 
the same time for town officers. The majority of 
the court held that they must at least receive a ma- 
jority of all the votes cast at the same election. 
This view is supported by decisions of the Missouri 
and Minnesota Supreme Courts, but is opposed by a 
decision of the Supreme Court of Wisconsin. We 
shall soon take occasion to review these decisions 
with the care which the question deserves. 


In view of this conflict of judicial opinion, the 
ambiguity of the language in question, the charac- 
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ter of the amendments themselves, and the legisla- 
tive action in respect to them, we cannot see any 
warrant for the accusation, now current in some 
newspapers, that this is a ‘‘ political decision.”” The 
Boston Journal says: ‘‘The amendments affected 
by the decision of the court are seven in number: 
the first is designed to guard against repeaters and 
political colonizers by requiring a local residence of 
sixty and thirty days before voting; the second 
strikes out the old provision against negro suffrage ; 
the third changes the date of all general elections 
from October to the first Tuesday after the first 
Monday in November; the fourth strikes out the 
word ‘white’ as a qualifying term applied to citi- 
zens; the fifth authorizes the Legislature to grade 
the salaries of public officers in proportion to the 
population which each is required to serve; the 
sixth authorizes the establishing by law of courts 
below the grade of the present superior court; and 
the seventh forbids any municipal corporation to 
incur an indebtedness greater than two per cent of 
its assessed valuation. This provision applies also 
to towns, counties and the State itself. These 
amendments were not the occasion of a strict party 
division. Democratic as well as Republican execu- 
tives had recommended them, and in the Legisla- 
ture they were supported by the entire Republican 
membership, and by some of the abler and more 
candid Democrats, They were first passed by a Re- 
publican Legislature in 1877, and again by a Demo- 
cratic Legislature in 1879, and were then submitted 
to the people last April and adopted by the follow- 
ing votes: 
Against. 
No. 169,479 
No. 177,542 
No. ..-- 174,400 
No. 4.. 176,320 
No. cocscces Measure 
176,931 

The majorities in favor of these amendments 
ranged from 17,116 for the provision against repeat- 
ing and colonization, to 49,982 for the provision re- 
stricting indebtedness. The vote was duly an- 
nounced by Gov. Williams, and the adoption of the 
amendments was proclaimed by him in due form.” 
Nor do we see any evidence of corruption in the 
fact that the court delivered their long opinion the 
next day after the submission. 


In connection with the recent acquittal of Currie, 
the Texan murderer, we commend to our Texas pro- 
fessional friends the perusal of Mr. Hopkins’ arti- 
cles, ante, p. 6, on the Treatment of Insane Crim- 
inals. We cannot understand Currie’s acquittal. 
From the report of the evidence which we saw, 
there could be no serious pretense of his insanity. 
His act was that of a reckless, drunken, God-defy- 
ing desperado, but he was no more insane than Bu- 
ford, who killed Judge Elliott, nor indeed half as 
much so. Texas juries of late have seemed dis- 
posed to do justice and to take care of the com- 
munity. Perhaps the killing of an actor is regarded 





as venial in Texas. But if this wretch were really 
insane, then society ought to shut him up, just as 
they would shut up, if they would not kill, a dog 
which had once run mad. At least he should be 
shut up until it should be satisfactorily established 
that his madness had permanently passed away. 
Texas owes some such measure of precaution to 
travellers if not to its own citizens. We have de- 
rived a high opinion of the criminal jurisprudence 
of Texas from our perusal of its criminal reports, 
and we hope that the profession will interest them- 
selves in procuring the passage and enforcement of 
laws similar to our own, for the restraint of insane 
criminals. 


Pe 
NOTES OF CASES. 

N Robertson v. Berry, 50 Md. 591, it is held that 
a publisher or author has either in the title of 

his work, or in the application «f his name to the 
work, or in the particular marks which designate 
it, a species of property similar to that which a 
trader has in his trade-mark, and may, like a trader, 
claim the protection of a court of equity against 
such a use or imitation of the name, marks or desig- 
nation, as is likely, in the opinion of the court, to be 
a cause of damage to him in respect of that prop- 
erty. This doctrine, in cases where the facts are 


sufficient to sustain it, has been held applicable to 
such periodical publications as newspapers, maga- 


zines and almanacs. To entitle a complainant to 
relief he must clearly show a property right in him- 
self, and a fraudulent or colorable imitation by the 
defendant. A property right may be acquired in 
the devices, emblems and title-pages of an almanac 
by adoption and user. The injunction restrained 
the publication of ‘‘T. G. Robertson’s Hagerstown 
Almanack,” in imitation of ‘‘ J. Gruber’s Hagers- 
town Town and County Almanack.” We are in- 
debted to the Solicitors’ Journal for the following 
exhaustive summary of the cases on this point: In 
Hogg v. Kirby, 8 Ves. 215, the proprietor of ‘‘ The 
Wonderful Magazine” succeeded in stopping the 
publication of ‘‘The Wonderful Magazine, New 
Series, Improved.” In Edmonds v. Benbow, Seton, 
3d ed., 905, the proprietor of ‘‘The Real John 
Bull” was held to be entitled to an injunction to 
restrain the publication of another paper as ‘‘ The 
Old Real John Bull.” In Jn re Edinburgh Corre- 
spondent Newspaper, Ct. of Sess. Cas., 1 ser., I, new 
ed., 407 n., the same name was prevented from be- 
ing used. In Constable & Co. v. Brewster, Ct. of 
Sess. Cas., 1 ser., III, 215, new ed. 152, it was de- 
cided that ‘‘ The Edinburgh Philosophical Journal ” 
was interfered with by the publication of a ‘‘ New 
Series of the Edinburgh Philosophical Journal.” 
So in Chappell v. Sheard, 3 W. R. 646; 2 K. & J. 
117; and Chappell v. Davidson, 2 K. & J. 123, where 
the plaintiff's song was entitled ‘‘ Minnie,” and those 
of the respective defendants ‘‘ Minnie Dale” and 
‘*Minnie, Dear Minnie.” So, again, where the pur 
chaser of ‘‘ The Britannia” newspaper incorporated 
it with the ‘‘ John Bull,” under the name of ‘‘ The 





THE ALBANY LAW JOURNAL. 


28 











John Bull and Britannia,” and the former publisher 
of ‘‘The Britannia” began to publish ‘‘The True 
Britannia;” Prowett v. Mortimer, 4 W. R. 419; 2 
Jur. (N. §.) 414. In Clement v. Maddick, 1 Giff. 98, 
the plaintiff's newspaper was called ‘‘ Bell’s Life in 
London,” and the defendants’ ‘‘The Penny Bell’s 
Life and Sporting News.” The ‘‘ London Daily 
Journal” was too near to the ‘‘ London Journal; ” 
Ingram v. Stiff, 5 Jur. (N. 8.) 947. So ‘The United 
States Police Gazette” to ‘‘ The National Police Ga- 
zette,”” commonly known as ‘‘ The Police Gazette ;” 
Matsell v. Flanagan, 2 Abb. Pr. (N. 8.) 459. So 
‘‘The Bedfordshire Express and General Advertiser 
for the County” to ‘‘ The Bedfordshire Express and 
General Advertiser for the Counties of Cambridge, 
Hertfordshire, Huntingdonshire, and Middlesex ;” 
Chance v. Sheppard, V. C. M., July 30, 1869. In 
Clowes v. Hogg, W. N., 1870, p. 268; 1871, p. 40, 
the former proprietor of ‘‘London Society” began 
to publish ‘‘ English Society,” and was restrained. 
Again, in Mack v. Petter, 20 W. R. 964; L. R., 14 
Eq. 431, the plaintiff’s book was called ‘‘ The Birth- 
day Scripture Text Book,” and the defendant’s 
‘“‘The Children’s Birthday Text Book.” In Corns 
v. Griffiths, W. N., 1873, p. 93, the plaintiff’s paper 
was called ‘‘The Iron Trade Circular (Rylands’),” 
and the defendant’s ‘‘ The Iron Trade Circular (Ed- 
ited by Samuel Griffiths).’’ In JAfetzler v. Wood, 26 
W. R. 577; L. R., 8 Ch. D. 606, the plaintiff's book 
was called *‘Henry’s Royal Modern Tutor for the 
Pianoforte,” and the defendant’s ‘‘ Henry’s New and 
Revised Edition of Jousse’s Royal Standard Piano- 
forte;” and lastly, in, Weldon v. Dicks, the tale was 
in each case styled ‘‘ Trial and Triumph.” In all 
the above cases the infringement was restrained. 
In the following cases the remedy sought was re- 
fused: In Spottiswoode v. Clarke, 2 Ph. 184, the ques- 
tion was between ‘‘ The Pictorial Almanack” and 
‘Old Moore’s Pictorial Almanack;” in Snowden v. 
Noah, Hopk. 347, between ‘‘The National Advo- 
cate” and ‘‘The New York National Advocate; ” 
in Bell v. Locke, 8 Paige, 75, between ‘‘The Demo- 
cratic Republican New Era” and ‘‘ The New Era;” 
in Stephens v. De Couto, 30 N. Y. Sup. Ct. 343, be- 
tween ‘‘ LaCronica” and ‘‘ El Cronista.” ‘‘Punch ” 
was the property of the plaintiffs in Bradbury v. 
Beeton, 18 W. R. 33, and ‘‘Punch and Judy” of 
the defendant; in Talleot v. Moore, 13 N. Y. Sup. 
Ct. 106, the plaintiff's book was ‘‘The Little Red 
Book, New Series, 1875,” and the defendant’s ‘‘ The 
Red and White Book;” and The American Grocer 
Publishing Association vy. Grocer Publishing Company, 
51 How. Pr. 402, was a similar case. Ledger v. Ray, 
Ct. of App., May 3, 1877, was a somewhat peculiar 
case, as the question was not confined to the two 
titles, ‘‘The Era” and ‘‘Touchstone,” or ‘‘ The 
New Era,” but Touchstone was also the name of a 
well-known writer in the plaintiff's paper. And 
again in Kelly v. Byles, 46 L. T. (N. 8.) 623, the 
plaintiff's compilation was called ‘‘The Post Office 
Directory of the West Riding of Yorkshire,” and 
the defendant’s, ‘‘ The Post Office Bradford Direct- 
ory.” See, also, 21 Alb. L. J. 446. 








Upon the question of damages in actions for 
wrongfully mining and carrying away coal, to which 
we have recently alluded, 21 Alb. L. J. 442, and 
ante, 2, we note the case of Illinois, ete., R. R. Co, v. 
Ogle, 92 Tll. 353. The parties seem the same as in 
the case in 82 Ill. 627; 8. C., 25 Am. Rep. 342. In 
the latter case the element of innocent mistake in 
the mining entered, and was held to make no differ- 
ence. In the present case, however, the court say, 
‘*it is moreover evident that this trespass was not 
the result of mere mistake, but was knowingly and 
willfully done,” and the court hold, as in the former 
case, ‘‘the measure of damages to be the value of 
the coal at the mouth of the pit, less the cost of 
carrying it there from the place where it was dug, 
allowing the defendant nothing for digging.” But 


upon this theory, we would ask, why allow the 
wrong-doer any thing for the carriage of the coal to 
the mouth of the pit; or if that is allowed for, why 
must we not allow for the digging ? The rule seems 
inconsistent with its own theory. 


In Davis v. Dudley, 70 Me. 236, it was held that a 
minor’s deed of land not appearing upon its face to 
be prejudicial to him, is not void but voidable. To 
avoid it or ratify it, there must be some act on the 
part of the minor, after becoming of age, indicative 
of that intention. Mere delay on the part of the 
minor is not sufficient evidence; but delay coupled 
with the neglect of the minor, after becoming of 
age, and having knowledge that the other party is 
intending to, and does make valuable improvements, 
to make known his intention to avoid his deed in 
season to prevent such expenditure, is a sufficient 
ratification. The court said: ‘‘ As the deed is void- 
able at the election of the minor, it follows that 
until that election is in some way made manifest 
there is neither a ratification nor an avoidance. 
Without the one or the other the deed must still re- 
main in force but as a defeasible instrument. This 
manifestation must be shown by some positive and 
clear act, intended for that purpose. What that 
act shall be, or what is sufficient for that purpose, 
must necessarily depend upon the circumstances of 
each case. It therefore follows that mere delay 
within the time allowed by the statute of limita- 
tions, uncoupled with any acts expressive of an in- 
tent to confirm, would not be sufficient for that pur- 
pose; and this may now be considered as well-set- 
tled law; though some decisions may be found 
holding that unless the deed is repudiated within a 
reasonable time, ratification will result. 8 Wash. 
R. Prop. (3d ed.) 226; Boody v. McKenney, 23 Me. 
523-4; Jackson v. Carpenter, 11 Johns. 539; Tucker 
v. Moreland, 10 Pet. 75-6. While mere acquiescence 
for any length of time within the statute of limita- 
tions is no proof of intention to ratify, when 
coupled with acts or even omissions when duty re- 
quires action, it may become not only pertinent, but 
satisfactory proof of such intention.” ‘‘In this 
case the land was sold late in the fall. The grantor 
became of age in the spring following. The infer- 
ence is that nearly or quite all the improvements 
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were made at a time when the duties and responsi- 
bilities of an adult rested upon the plaintiff. The 
case further shows that his residence was such that 
he must have known the improvements the tenants 
were making, the purpose for which they were made, 
and that they were made relying upon the title de- 
rived from the deed now in question. Under such 
circumstances, if the plaintiff intended to avoid his 
deed, common honesty required him to make known 
that intention in season to prevent so great an in- 
jury and would forbid his making profit by an omis- 
sion to do so. This certainly is a case where there 
is something ‘to urge him as a duty toward others 
to act speedily.’ Surely he was required to act 
within a reasonable time, and failing to do so, he 
must now be considered as electing to abide by his 
deed. The tenants might fairly suppose that he so 
intended, as they were under no obligation to as- 
sume that he would act in violation of that rule of 
law which requires honesty in minors especially after 
minority has ceased. While then mere delay has 
no effect of itself, under the circumstances of this 
case, it became demonstrative proof of an intent to 
confirm, and certainly as unreasonable in its length 
and similar in effect as causing loss to the party 
bound, as well as profit to the party whose duty it 
was to act, as if the minor had been the purchaser 
of the land in possession, instead of the seller. In 
which case it is clear he would have been held as 
confirming the deed. Boody v. McKeen, supra, 1 
Am. Lead. Cas. 258.” To the same effect is Gillespie 
v. Bailey, 12 W. Va. 70; 8. C., 29 Am. Rep. 445, 
where there is a learned examination of the authori- 
ties. See, also, note, 25 Am. Rep. 30. 


—_—\—_____—_ 


* PUBLIC PLACE” AND “ PUBLIC HOUSE.” 


N some recent writing on Legal Definitions 

we alluded to the phrases ‘‘ public place” 

‘* public house.” More extended research has shown 

us that there has been a good deal of discussion as 

to what constitutes a ‘‘ public place” or a ‘‘ public 

house,” within the statutes against gaming, affrays 
and indecent exposure. 

The English statute provides that ‘‘no house, 
office, room, or other place shall be opened, kept or 
used for betting purposes.” In Hastwood vy. Miller, 
L. R., 9 Q. B. 440; S. C., 9 Eng. (Moak) 429, the 
appellant was the occupant of inclosed grounds, into 
which persons were admitted on payment of a fee, 
and where a pigeon-shooting match for ten pounds 
a side, and a foot-race took place, persons betting 
on the matc': and the race. Counsel contended 
that the grounds were not a ‘‘ place,” because not 
covered by aroof. But <:c court did not take that 
view. It might as well be said that the betters 
were not persons unless they had their :ctson, A 
case was cited where one was convicted, under ‘his 
statute, of keeping a gaming-table under a tree in 
Hyde Park. In Bows v. Fenwick, L. R., 9 C. P. 339; 
8. C., 9 Eng. (Moak) 374, one was indicted, under 
the same statute, of standing at a race-course, on a 
stool, under an umbrella, seven or eight feet high, 


and 





‘supported by a staff stuck into the ground, and kept 


up rain or shine. The umbrella was marked: ‘G. 
Rows, Victoria Club, Leeds.’’ A card was exhibited 
on which were the words: ‘‘ We pay all bets first 
past the post.” The defendant called out, offering 
and making bets, and giving tickets for the money. 
This umbrella was held to be a ‘‘ place,” and the 
court shut it up. One of the judges conceived that 
a prize-ring, or a wagon with an awning, would not 
be a ‘* place,” and conceived that the umbrella was, 
properly speaking, an open tent. In Adlman v. 
State, 2 Tex. Ct. App. 222; S. C., 28 Am. Rep. 432, 
it was held that a canvas tent may be a ‘‘ disorderly 
house.” 

It was held in Henderson v. State, 59 Ala. 89, that 
an out-house in the bushes on the edge of a field, in 
the corporate limits of a town, about forty yards 
from a public road, and near and in a view of a path 
used by school children and other persons, is a 
‘* public place,” within the meaning of the statute 
against gaming. So is a barn, 200 yards from a 
tavern, where many persons are assembled for mus- 
tering, and sixty or seventy yards from another barn 
where the tavern keeper is selling spirits. Farmer 
v. Commonwealth, 8 Leigh, 741. So is a steamboat 
carrying passengers and freight. Coleman v. State, 
13 Ala. 602. Soisaninfirmary. Flake v. State, 19 
id. 551. So is a shoemaker’s shop into which many 


passed, although a few were excluded during the 


gaming. Campbell vy. State, 17 id. 369. And so is 
an old house formerly used as a jail, on a public 
square and open to all, and occasionally used by the 
guards of the new jail. Walker v. Commonwealth, 2 
Va. Cas. 515. A bed-room kept locked so that none 
can enter but by permission is a public place if ac- 
cessible to all, by night and day, who wish to in- 
dulge in gaming. Smith v. State, 52 Ala. 384. 

The house of a keeper of a toll-bridge, consisting 
of two rooms, in one of which is the office for the 
transaction of the business of the bridge and where 
persons were privileged to go to settle for tolls, is a 
public house. Arnold v. State, 29 Ala. 46. So is 
the office of a justice of the Burnett v. 
State, 30 id. 19. So where a has but two 
rooms, front and back, the front used as a magis- 
trate’s office, the back by partners of a dissolved 
firm for settling their accounts, with an opening be- 
tween, the back room is a public place. Id. 19. So 
the back room of a country store, used as a bed- 
room by one of the proprietors who is unmarried. 
Huffman v. State, 30 Ala. 532. So of a room back 
of a broker’s office, used and occupied in like man- 
ner. Wilson v. State, 31 id. 371. So of a barber’s 
shop on the first story, the gaming being carried on 
in a room in the second story, accessible only by an 
exterior flight of stairs, and used by the barber in 
daguerrean experiments or as a depository for 
broken apparatus and chemicals. Joore v. State, 
30 id. 550. And so of a saddler’s shop including 
a ‘ack room situated and accessible in like manner. 
Bentley +. State, 32 id. 596. 

A privy, beionging to a country school-house, is 
not, during vacation, a public place within the stat- 
ute of gaming. McDaniel v. State, 35 Ala. 390. 


peace. 
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Nor is a spot, surrounded with brush and briers, 
200 yards from where a public shooting-match is 
going on. Com. v. Vandine, 6 Gratt. 689. Nor a 
room in an out-house within a tavern inclosure, 
formerly used in connection with the tavern, and a 
room over which is still so used, but now used inde- 
pendently of the tavern by one who boards there. 
Purcell v. Commonwealth, 14 id. 679. Nor a hollow 
100 yards from a dram shop, not visible therefrom 
nor from a public road, and not customarily used 
for gaming. Smith v. State, 23 Ala. 39; Bythwood 
y. State, 20 id. 47. Nor is a private house, to which 
the public are not permitted to go without invita- 
tion, made a public place by the presence-of eight 
or ten invited persons. Coleman v. State, 20 id. 51. 
Nor the office of an unmarried physician, where he 
eats and sleeps, the gaming being at night with 
closed doors and a few invited friends. Clarke v. 
State, 12 id. 492. Nor a lawyer’s office, occupied 
and used in like manner, although during the session 
of court. Burdine v. State, 25 id. 60. Nor the 
office of a married physician, adjoining a mer- 
chant’s counting-room, and occupied at night by 
another as a sleeping-room, who frequently held in- 
vited card parties there. Sherrod v. State, 25 id. 
78. Nor the back room used by a register in chan- 
cery as a bed-room, adjoining and communicating 
with his office, the house having a high fence in the 
rear, and the persons invited coming in by the back 
way. State, 19 id. 528, Nor a store- 
house in a village, late at night, after persons have 


Boq uemore V. 


ceased to come for goods, and the door is locked. 
Commonwealth v. Feazje, 8 Gratt. 585; Windsor v. 
Com., 4 Leigh, 680. (But it is a ‘‘ public house.” 
Skinner v. State, 30 Ala. 524.) Nor is a room made 
a public place by the mere fact that it adjoins and 
communicates by an open door with another in 
which are persons who are not gaming. 
vy. State, 43 Tex. 602. A ‘room in a public court- 
house” is not necessarily a ‘‘ public place.” Shiha- 
gan v. Steele, 9 id. 430. 

A public omnibus is a ‘‘ public place” within a 
statute against indecent exposure of the person. 
Reg. v. Holmes, 3 Carr. & K. 360. In Reg. v. Oreh- 
ard, 3 Cox’s C. C. 248, it was held that a urinal, 
with boxes or divisions, for the convenience of the 
public, situated in an open market, was not a public 
place within the same statute. But the contrary 
was held in Queen v. Harris, L. R., 1 C. C. 282. 
The court said: ‘‘It appears that the urinal was 
open to the public; that it was in Hyde Park, upon 
a public foot-path, and tliat the entrance to it was 
from that foot-path. I think it was just as much a 
public place, with respect to that portion of the 
public who use it, as a public highway. Every 
place must be more or less screened from view on 
some side, and the size of an inclosure does not 
necessarily affect the question whether it is a public 
place or not.” Where one indecently exposed him- 
self on the roof of a house in view from the back 
windows of several other houses, and was seen by 
seven persons from one of those windows, but could 
not be seen from the highway, /eld, that this was in 
a public place. eg. v. Thallman, 1 Leigh & C. 326. 


Lowrie 
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The sea-beach, visible from inhabited houses, is a 
public place. Reg. v. Creusden, 2 Camp. 89. But 
an indictment charging indecent exposure ‘‘in a 
public place, to wit, a public road,” is bad, the pub- 
licity having reference to the number of persons 
rather than the locality. Moffit v. State, 43 Tex. 
346. 

A field in a forest and one mile from a highway 
or any other public place is not a public place, al- 
though three persons are present, two of whom en- 
gage in an affray. TZuylor v. State, 22 Ala. 15. (So 
held in respect to an indecent exposure in a bar- 
room, only one other person being present. eg. v. 
Webb, 1 Den. C. C. 838. So under the like circum- 
stances in a church-yard, Rex v. Watson, 2 Cox’s C. 

. 376.) But an inclosed lot, thirty yards from the 
street of a country town, but visible from the street, 
is a public place within the common-law definition 
of an affray. Cuarwile v. State, 35 Ala. 392. ‘The 
tumult could be heard and its exciting scenes wit- 
nessed; and persons passing by would be within 
reach of missiles thrown by the combatants,” said 
the court. 

For the purpose of posting notices, houses of pub- 
lic worship, inns, and perhaps in some places, retail 
shops, are public places. Seammon v. Scammon, 28 
N. H. 428; Zidd v. Smith, 3 id. 181. 

In Homer v. State, 49 Md. 277, an indictment for 
nuisance, it was held that the ordinary and accepted 
meaning of the words ‘‘ roads and streets,” is ‘‘ ways 
for public travel,” unless qualified by the adjective 
‘‘private” or some equivalent expression; and so 
an allegation of the maintenance of an offensive 
trade ‘‘near unto divers roads and streets,” etc., 
was held to imply a public nuisance. 

ie 
THE FEDERAL CONVEN- 

TION. 


By Samvuen T. Spear, D.D. 


TREATIES AND 


| gee Madison Papers contain a summary of the daily 

proceedings of the Federal Convention, from the 
commencement of its sessions on the 14th of May, 
1787, to the signing of a draft of the Constitution on 
the 17th of the ensuing September, covering a period 


of alittle more than four months. One of the ques- 
tions considered and determined by the Convention 
relates to the subject of treaties with foreign nations. 
The purpose of this article is to givea brief history of 
this question in the Federal Convention as found in 
the Madison papers. 

1. One branch of the question relates to the denial 
of the treaty-power to the several States, and in re- 
gard to this point there does not seem to have been 
any division of opinion among the members of the 
Convention. The Articles of Confederation, which 
preceded and were superseded by the Constitution, 
while granting, with certain qualifications, to the 
United States, ‘‘the sole and exclusive power” of 
“entering into treaties and alliances,’ declared that 
‘no State, without the consent of the United States 
in Congress assembled,’ shall ‘‘enter into any con- 
ference, agreement, alliance, or treaty with any king, 
prince or State,’’ and that ‘‘no two or more States 
shall enter into any treaty, confederation, or alliance 
whatever between them, without the consent of the 
United States in Congress assembled, specifying ac- 
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curately the purposes for which the same is to be en- 
tered into, and how long it shall continue.’’ Article 
Vi 

The plan of a Constitution, submitted to the Con- 
vention, May 29th, by Mr. Charles Pinckney, provided, 
in the eleventh article, that no State shal] ‘‘enter 
into treaty, or alliance, or confederation,’’ or “‘enter 
into compacts with other States or foreign powers.”’ 
P. 744. The Constitution, as finally adopted, declares, 
in article 1, section 10, that ‘‘ no State shall enter into 
any treaty, alliance, or confederation,’ and that no 
State shall, without the consent of Congress, ‘‘ enter 
into any agreement or compact with another State or 
with a foreign power.” 

The first of these clauses expressly denies to the 
States all power to “‘enter into any treaty, alliance, or 
confederation.’’ This applies, as Mr. Justice Story 
thinks, “‘to treaties of a political character, such as 
treaties of alliance for purposes of peace and war, and 
treaties of confederation in which the parties are 
leagued for mutual government, political co-operation 
and the exercise of political sovereignty, and treaties 
of cession of sovereignty, or conferring internal polit- 
ical jurisdiction, or external political dependence, or 
general commercial privileges.’’ Story’s Const., § 1403. 
The other clause — the one relating to ‘‘ any agreement 
or compact,”’ etc., —is regarded by the same eminent 
jurist as applying to ‘mere private rights of sover- 
eiguty, such as questions of boundary, interests in 
land situate in the territory of each other, and other 
internal regulations for the mutual comfort and con- 
venience of States bordering on each other.” Id. 
Such agreements or compacts the States are permitted 
to make with each other or with a foreign power, with 
the consent of Congress. The compact between Vir- 
ginia aud Kentucky is an example to this effect. 

Thus the treaty power, in the general sense of this 
phrase, is entirely excluded from the States; and all 
agreements or compacts of the States with each other 
or with a foreign State are excluded, except with the 
consent of Congress. This, as was intended, dispos- 
sesses the States of one of the fundamental attributes 
of nationality. Lolmes v. Jennison, 14 Pet. 540; and 
The People v. Curtis, 59 N. Y. 321. 

2. A second branch of the treaty question relates to 
the proper lodgment of the treaty power in the gen- 
eral government. Excluding the judiciary, the power 
might have been delegated to the President alone, or 
to him in connection with one or both houses of Con- 
gress, or to either house of Congress exclusively, 
or to both houses in conjunction. These were pos- 
sible methods of lodging this power. The matter 
to be settled was to decide which, on the whole, would 
be the wisest; and this, at different times during the 
sessions of the Convention, involved considerable dis- 
cussion. 

Mr. Pinckney’s plan, proposed May 29th, provided 
that ‘“‘the Senate shall have the sole and exclusive 
power” “to make treaties.”” P. 742. That of Alex- 
ander Hamilton, proposed June 18th, provided that 
the President shall “ have, with the advice and appro- 
bation of the Senate, the power of making all treat- 
ies,”’ and that the Senate shall have ‘‘the power of 
advising and approving all treaties.”” P. 891. The 
report of a draft of the Constitution by the Committee 
of Detail, made August 6th, declared that ‘‘ the Sen- 
ate of the United States shall have the power to make 
treaties.” P. 1254. 

Mr. Madison, in the discussion of this part of the re- 
port, August 23d, observed “‘ that the Senate represents 
the States alone, and that for this, as well as other 
obvious reasons, it was proper that the President 
should be an agent in making treaties.’’ Gouverneur 
Morris * did not know that he should agree to refer 
the making of treaties to the Senate at all, but for the 
present would move” toamend the section by adding 





the following words: ‘“‘ But no treaty shall be binding 
on the United States which is not ratified by law.’’ 
This motion, after debate, was rejected, and the sec- 
tion was then referred ‘ to the committee of five’’ for 
further consideration.’’ Pp. 1412-1415. 

On the 31st of August the Convention referred such 
parts of the Constitution as had been postponed, to- 
gether with such parts of reports as had not been acted 
upon, to a committee of eleven, consisting of a mem- 
ber from each State. P. 1478. This committee re- 
ported on the 4th of September, recommending that 
the grant of the treaty power should be as follows: 
“The President, by and with the advice and consent 
of the Senate, shall have power to make treaties; but 
no treaty shall be made without the consent of two- 
thirds of. the members present.” Pp. 1487, 1488. The 
Convention on the 7th of September entered upon the 
consideration of this recommendation. Mr. Wilson 
moved to amend it by adding the words, “ and House 
of Representatives,’ immediately after the word 
**Senate,’’ saying: ‘‘As treaties are to have the opera- 
tion of laws, they ought to have the sanction of laws 
also. The circumstance of secrecy in the business of 
treaties formed the only objection; but this, so far as 
it was inconsistent with obtaining the legislative sanc- 
tion, was outweighed by the latter.”’ Mr. Sherman 
thought that the power “could be safely trusted to 
the Senate,’’ and that ‘“‘the necessity of secrecy in 
the case of treaties forbade a reference of them to 
the whole Legislature.’”” The motion of Mr. Wilson 
was rejected, and the recommendation of the commit- 
tee adopted. Pp. 1518, 1519. 

A draft of the Constitution having been agreed to 
by the Convention, it was on the 9th of September re- 
ferred to a committee to revise its style and arrange 
its several articles and sections in the proper order. 
This committee r:ported on the 12th of September, 
proposing that the clause in respect to the lodgment 
of the treaty power should bea part of article 2, sec- 
tion 2, and should read as follows: ‘* He (the Presi- 
dent) shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur.”” P. 1555. In 
this form the clause was adopted by the Convention, 
and, being subsequently ratified by the people, became 
a part of the fundamental law of the land. The Con- 
vention proposed to commit to the President the gen- 
eral management of our relations with foreign nations, 
and, as a part of this idea, to vest in him the treaty- 
making power, subject, however, in its exercise to the 
advice and consent of the Senate given by a two-thirds 
majority of the members present. 

3. The third branch of the treaty question, as con- 
sidered and determined by the Convention, relates to 
the legul effect of treaties made under the authority of 
the United States, and the manner of making them 
operative as laws. The solution of this problem, as 
contained in Mr. Pinckney’s plan of a Constitution 
presented May 29th, was as follows: 


* All acts made by the Legislature of the United 
States pursuant to this Constitution, and all treaties 
made under the authority of the United States, shall 
be the supreme law of the land; and all judges shall 
be bound to consider them as such in their decisions.”’ 
Pp. 741, 742. 


Mr. Patterson’s solution, submitted June 15th, read 
as follows: 


** Resolved. That all acts of the United States, made 
by virtue and in pursuance of the powers hereby and 
by the Articles of Confederation vested in them, and all 
treaties made and ratified under the authority of the 
United States, shall be the supreme law of the re- 
spective States, so far forth as those acts or treaties 
shull relate to the said States or their citizens; and 
that the judiciary of the several States shall be bound 





thereby in their decisions, any thing in the respective 
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laws of the indiv idual States to the ouuten notwith- 
standing; and that if any State, or any body of men 
in any State, shall oppose or prevent the carrying into 
execution such acts or treaties, the Federal executive 
shall be authorized to call forth the power of the con- 
federated States, or so much thereof as may be neces- 
sary, to enforce and compel an obedience to such acts, 
or an observance of such treaties.”’” P. 866. 

Mr. Luther Martin, on the 17th of July, submitted a 
resolution on the same subject, which appears to have 
been accepted by the Convention without debate, 
reading as follows: 

“ Resolved. That the legislative acts of the United 
States made by virtue and in pursuance of the Arti- 
cles of Union, and all treaties made and ratified under 
the authority of the United States, shall be the su- 
preme law of the 9 og States, so far as those acts 
or treaties shall relate to the said States, or their citi- 
zens and inhabitants; and that the judiciary of the 
several States shall be bound thereby in their decis- 
ions, any thing in the respective laws of the individual 
States to the coutrary notwithstavding.”” P.1119. 


This resolution, with others, was, on the 26th of 
July, referred to the Committee of Detail, charged 
with the duty of preparing and reporting the form of 
a Constitution, and on the Gth of August the commit- 
tee made their report, the eighth article of which read 
as follows: 

“The acts of the Legislature of the United States 
made in pursuance of this Constitution, and all treat- 
ies made under the authority of the United States, 
shall be the supreme law of the several States and of 
their citizens and inhabitants; and the judges in the 
several States shall be bound thereby in their decisions 
any thing in the constitutions or laws of the several 
States to the coutrary notwithstanding.” P. 1234. 

This article was, on the motion of Mr. Rutledge, 
August 23d, amended so as to read as follows: 


“This Constitution, and the laws of tho United 
States made in pursuance thereof, and all the treaties 
made under the authority of the United States, shall 
be the supreme law of the several States and of their 
citizens and inhabitants; and the judges of the several 
States shall be bound thereby in their decisions, any 
thing in the constitutions or laws of the several States 
to the contrar y notwithstanding.’ P. 1408. 


on 


The article was again amended, August 25th, on the 
motion of Mr. Madison, by adding after the words, 
“all the treaties made,’’ the words, ‘‘or which shall 
be made,”’ thus providing that the supremacy intended 
to be asserted shall attach to all the treaties of the 
United States, whether made before or after the adop- 
tion of the Constitution. P. 1430. The draft of the 
Constitution having been adopted and referred to the 
Committee on Style, this committee, on the 12th of 
September, reported the article as section 2 of article 
6, in the following words: 

“This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, and 
all treaties made or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall 
be bound thereby, any thing in the Constitution or 
laws of any State to the contrary notwithstanding.” 
P. 1559. 

This is the precise language of the section as found 
in the Constitution when signed by the members of the 
Couvention, and afterward ratified by the people; and 
hence it was the final disposition of the question relat- 
ing to the legal effect of treaties made ‘‘under the 
authority of the United States.’’ Treaties made under 
this authority are such as were made by the United 
States in Congress assembled, prior to the adoption of 
the Constitution, and such as have been made by the 
President, with the approval of the Senate, under the 
authority conferred by the Constitution. Whatever 
these treaties may be, considered as compacts with 
other nations, and whatever international obligations 





they may involve, they oguate, so » iene as they con- 
tinue in force, as supreme laws within the territory of 
the United States. They are, consequently, supreme 
laws in every State in the Union. 

The history of this part of the Constitution, as it 
passed through its successive modifications in the 
Federal Convention until it reached its final form, 
shows that the framers thereof meant to assert the 
supremacy of treaties, not in contrast with or as supe- 
rior to the Constitution or laws enacted by Congress, 
but as supreme laws considered relatively to State 
constitutious and State laws. They predicate su- 
premacy of three things, namely, the Constitution 
itself, the laws of Congress, and the treaties of the 
United States, placing them all in the category of 
supreme laws, without any formal discrimination be- 
tween them as torank. Having done this, they then 
provide that ‘“‘the judges in every State shall be 
bound” by all parts of this composite supreme law, 
‘‘any thing in the constitution or laws of any State to 
the contrary notwithstanding.’’ This special refer- 
ence to State judges, taken in connection with the 
oath they were to take to support the Constitution, 
and to the constitutions and laws of the States, clearly 
indicates that it was the exercise of State authority 
which was meant to be placed in subordination to ‘the 
supreme law,”’ including treaties therein. 

And in order to secure this end and make ‘‘the su- 
preme law’”’ practically effective, it was further pro- 
vided, in article 3 of the Constitution, that ‘the judi- 
cial power of the United States shall extend to all 
cases in law and equity arising under this Constitution, 
the laws of the United States, and treaties made or 
which shall be made under their authority.’”’ The in- 
terpretation, application, and enforcement of treaties, 
considered as supreme laws, were thus placed within 
the scope of the judicial power of the United States. 

And still further, Congress, in article 1, section 8, of 
the Constitution, was authorized to make all laws 
necessary and proper for carrying into execution the 
‘* powers vested by this Constitution in the government 
of the United States, or in any department or officer 
thereof.”” The treaty power is vested in the President, 
in connection with the Senate; and the judicial power 
of the United States, extending to cases in law and 
equity arising under treaties, is ‘* vested in one Supreme 
Court, and in such inferior courts as the Congress may 
from time to time ordain and establish.”” The power 
to enact laws to carry this executive and this judicial 
power into effect is given to Congress. This places in 
the hands of the general government all the necessary 
legal machinery for making treaties operative as su- 
preme laws. 

There was a special reason in the antecedent history 
of the United States, as well as in the complex charac- 
ter of our political system, which led the framers of 
the Constitution to give to a treaty the attributes of 
law, and make ita part of ‘the supreme law of the 
land.’’ The Articles of Confederation, though bestow- 
ing the treaty power on the United States in Congress 
assembled, and denying it to the States, except with 
the consent of Congress, nevertheless, contained no 
provision for the enforcement of treaties, or to pre- 
vent their infraction by State authority. Congress 
could not raise a dollar by taxation to fulfill the stipu- 
latious of a treaty, and could not compel the States to 
supply funds for this purpose. It had the treaty 
power without the adjuncts necessary to make it effect- 
ive. The consequence was that treaties made by Con- 
gress were regarded by the States as mere compacts, 
which they were at liberty to observe or not as they 
should see fit; and, as a matter of fact, they did see fit 
in several instances to disregard them, This was spe- 
cially true in respect to the treaty of peace with Great 
Britain in 1783. 

Congress remonstrated, and even implored the States 
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to pay due respect to its treaties; vet the sense of 
moral obligation was not sufficient to secure the result. 
“Power and right,’ says Mr. Justice Story, ‘were 
separated. The argument was all on one side, but the 
power was on the other.”” Story’s Const., § 1838. Con- 
gress, though charged with the duty of conducting the 
intercourse of the country with foreign nations, in- 
cluding the making of treaties, could not guarantee 
the fulfillment of its own stipulations. This was a 
source alike of weakness and peril, as a very brief ex- 
perience abundantly showed. 

Moreover, the political system of the United States 
is planned upon the principle of a law-making and a 
law-executing power reserved to the States, which, in 
its sphere, operates independently of the general gov- 
ernment. Such was the fact under the Articles of Con- 
federation; and this fact remains under the Constitu- 
tion. The system is duplicate initscharacter. Hence 
arises the necessity that treaties, if they are to be ope- 
rative as sacred compacts, should be placed beyond the 
power of the States to nullify them. 

It was at first proposed to gain this end by giving 
Congress the power to enforce treaties by legislative 
action. This was the idea of Mr. Pinckney in his 
plan of a Constitution, and it was incorporated in the 
draft made by the committee of detail, pp. 741, 1233. 
The idea was, however, abandoned, and, as a wiser 
method of attaining the result, it was provided that 
treaties should have tho character of supreme munici- 
pal laws, and that the judges in every State should be 
bound thereby, ‘‘any thing in the constitution or laws 
of any State to the contrary notwithstanding.” Ifa 
State constitution or law conflicts with a treaty of the 
United States, it is tothe extent of the conflict void 
and of no effect; and State judges are required thus 
to decide in any issue involving the question. 

So, also, treaties, as a part of “‘the supreme law of 
the land,”’ are placed under the cognizance of the judi- 
cial power of the United States. This enables the 
Federal judiciary to expound and apply them as su- 
preme municipal laws. The remedy for any conflict 
between State action and the treaties of the United 
States is hence located in the powers and functions of 
the judiciary, both State and National, and ultimately 
in the latter. Not only are State courts bound to 
regard treaties as supreme laws, but their judgments 
and decrees affecting rights claimed under treaties, may 
be carried to the Supreme Court of the United States 
for final review. 

The twenty-fifth section of the Judiciary Act of 
September 24, 1789, provides that a final judgment or 
decree in any suit, in the highest court of law or equity 
of a State in which a decision in the suit can be had, 
where is drawn in question the validity of a treaty of 
the United States, and the decision is against its 
validity, or where is drawn in question the validity of 
a statute of any State on the ground of its repugnance 
to a treaty, and the decision is in favor of the validity 
of the statute, or where is drawn in question the con- 
struction of atreaty, and the decision is against the 
right, privilege or exemption claimed under such treaty, 
‘*may be re-examined and reversed or affirmed in the 
Supreme Court of the United States upon a writ of 
error.”’” 10U.S. at Large, 73. This section, which is 
reproduced in section 709 of the Revised Statutes of 
the United States, enables the highest tribunal of the 
land to review the decisions of State courts in regard 
to treaties. Suits in law and equity, in which treaties 
are involved, may, in the cases specified, be transferred 
to this court for final settlement. 

If all governmental powers had been lodged in the 
United States, there would have been no necessity for 
any constitutional provision in regard to the legal au- 
thority and effect of treaties. The National govern- 
ment, having the power to make them, would have 
equal power to carry them into effect. Such, however, 








was not the fact under the Articles of Confederation ; 
and such would not have been the fact under the Con- 
stitution, without some provision to secure treaties 
against infraction by State authority. The problem 
was a delicate and difficult one to solve, yet it was 
solved by giving to treaties the character of supreme 
laws, and requiring judges, both State and National, 
to regard them as such. Though not laws in the sense 
of being enacted by Congress, they are placed on the 
same footing, and precisely the same provision is made 
for their interpretation, application and enforcement, 
so far as they operate within the territory and among 
the people of the United States. 


———__-@ 


PLEADING IN ACTION UPON PROMISSORY 
NOTE. 


NEW YORK COURT OF APPEALS. 


ALLIS V. LEONARD ET AL., appellants.* 


In an action upon a promissory note the complaint alleged 
that defendant made the note, that one W. indorsed it 
and delivered it to the payee, who before the com- 
mencement of the action, for a valuable consideration, 
sold and delivered it to the plaintiff, who is now the 
owner and holder thereof. The answer admitted ‘‘the 
making and delivery of said note as averred in the 
complaint,” set up payment and denied each and every 
allegation except those admitted. Held, that there was 
a sufficient denial of the transfer of the note by the 
payee to the plaintiff to entitle defendant to prove 
payment to the payee, and that the note then belonged 
to such payee. 


gente upon a promissory 
: states the case. 


note. The opinion 


M. W. Waters, for appellants. 
Ballard & Warner, for respondent. 


RApPALLo, J. This action was brought upon a note 
made by the defendants, Leonard, Stevens and Hath- 
away, dated August 2d, 1866, and payable to Fid. 
Allis or bearer, sixty days after date. The plaintiff 
sued as transferee and holder, and to prove his title 
gave evidence that the note was received by Fid. Allis 
for money loaned to the defendant, Leonard, which 
money belonged to the plaintiff, and that the note was 
immediately afterward delivered by Fid. Allis to the 
plaintiff. 

The plaintiff testified that all the claim he pretended 
to have to it was by virtue of his ownership of the 
funds which were loaned in taking it. 

The defendant offered to prove, by Fid. Allis, pay- 
ment of the note to him by John Leonard; also, that 
Fid. Allis was in fact the owner of the money loaned 
on taking the note. 

This proof was excluded and exception taken, and 
a verdict directed for the plaintiff. The ground stated 
by the court for excluding evidence of Fid. Allis’ 
ownership of the note was that under a simple denial 
in the answer the defendant could not prove that some 
person other than the plaintiff was the owner of the 
note, and that the answer raised no issue, except that 
of payment. 

As the question seems to have been disposed of 
wholly on the question of pleading, it is necessary to 
examine the complaint and answer. 

The complaint alleges that the defendant made the 
note, and thereupon one Wheeler indorsed it, and then 
and there delivered it to the payee, and before the 
commencement of the action, for a valuable consider- 





* This case was decided November 11, 1871, and is referred 
to in the * Memoranda of causes not reported in full.” 46 
N. Y. 688. 
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ation, sold and delivered it to the plaintiff, who is now 

the owner and holder thereof. 

The auswer specially admits ‘“*the making and de- 
livery of said note, as averred in the complaint,’’ and 
sets up payment. It denies each and every allegation, 
except those expressly admitted. 

We think that this was a sufficient denial of the 
transfer of the note by the payee to the plaintiff to en- 
able the defendant to prove, if he could, that the note 
belonged to the payee at the time of the alleged pay- 
ment to him. 

The defense was meritorious, if true, and the plead- 
ings should have been liberally construed for the pur- 
pose of admitting it. Buta strict construction would 
lead to the same result. 

The complaint alleges two deliveries of the note in 
first a making and delivery to the payee, and a subse- 
quent sale and delivery by the payee to the plaintiff. 

The answer admits only the making and delivery and 
denies every other allegation. 

This puts in issue the alleged sale and delivery. In 
the absence of such sale or delivery the payment to 
the payee was a good defense. 

When the trausfer and delivery of a note by the 
payee to the plaintiff is specifically alleged, and not 
denied, a mere denial that the plaintiff is the holder is 
a denial of a conclusion drawn from the facts stated, 
and not of the facts themselves, and has been held in- 
sufficient; but a denial that the note has béen thus 
transferred is a sufficient basis for proof, controvert- 
ing the plaintiff's title and establishing that the payee 
remained the owner and payment to him. 

The judgment should be reversed, and a new trial 
ordered, with costs to abide the event. 

—_—_>____— 
CONTRACT VOID AS AGAINST PUBLIC 
POLICY. 

IOWA SUPREME COURT, MARCH 18, 1880. 
WILLIAMSON ET AL. vy. CHICAGO, Rock ISLAND & 
Paciric RArLwAy Co. 

A railroad company, in consideration of the conveyance of 
certain lands to it for depot purposes in the city of D., 
agreed with plaintiffs, who conveyed the lands, that it 
would erect no depot in said city but upon such lands. 
It erected a depot upon the lands and also another in 
a different part of the city. Held, that the contract was 
void as against public policy, and that plaintiffs could 
not maintain an action for damages caused by the 
breach of it by the railroad company. 

CTION for a breach of contract. From a verdict 

in favor of plaintiffs defendant appealed. Sufli- 
cient facts appear in the opinion. 


Wright, Gatch & Wright, for appellant. 
H. W. Maxwell and P. Gad Bryan, for appellees. 


Day, J. The petition alleges that in consideration 
of the conveyance of the lots in question the defend- 
ant proposed to contract to “* build all its depots, both 
passenger and freight, which it might or would build 
in the said city of Des Moines, on the east side of the 
Des Moines river, in the said East Des Moines, and on 
the lots so transferred and conveyed to it,’ and that 
‘the plaintiffs agreed to and accepted the said propo- 
sition upon the terms offered by the defendant.’’ The 
petition further alleges that the defendant, for a long 
time after the occupation of said lots, and the build- 
ing of said temporary depot, gave out in speeches, and 
held out inducements and encouraged the plaintiffs to 
believe, that they were going to build their permanent 
depot on the said lots in the said East Des Moines, and 
that they would not build one anywhere else in the 
city of Des Moines,’’ but that the defendant ‘* does 








fail and refuse to comply with the said contract, orany 
part thereof, by building its permanent and only depot 
on the said lots on the east side of the Des Moines 
river, as it had contracted to do,’’ and instead thereof 
‘*proposes to and has already commenced to build its 
permanent and chief passenger depot on the west side 
of the Des Moines river, in West Des Moines.” 

The plaintiffs allege that, by ‘‘the willful, wrong and 
fraudulent representations and violations of said con- 
tract by the defendant, they are damaged in the money 
contributed by them, and the conveyance of said lots 
to the defendant, and the time and labor expended in 
the same, and the depreciation of the value of their 
property * * * in the aggregate sum of $40,000.” 
The evidence is in entire harmony with these allega- 
tions of the petition. [The evidence is considered at 
length.] 

The evidence shows that the defendants erected, and 
that they now maintain on the lots in question, a 
wooden depot building, at which all the day trains 
stop. It is evident, both from the allegations of the 
petition and the evidence submitted in support of it, 
that the contract which the plaintiffs claim the de- 
fendant made was that it would erect a passenger do- 
pot in East Des Moines, and would erect no passenger 
depot in West Des Moines, and that the substantial 
cause of the plaintiffs’ complaint is, not that the 
defendant has failed to construct a depot on the east 
side of the Des Moines river, but that it has constructed 
a depot on the west side of the Des Moines river. The 
evidence shows very clearly ‘“‘ that the business, com- 
merce, trade and necessities of the city of Des Moines 
demand, and have demanded from the time the road 
crossed the river, a depot on the west side of the river. 
The important question in this case, and the one which 
we think is decisive of it, is this: Is the contract in 
question valid, so that damages may be recovered for 
a breach of it, or is it void as against public policy? 

In the case of the St. L., Jacksonville & Chi. R. Co. v. 
Mathers, 71 Ill. 592, it was alleged that Mathers con- 
veyed 200 lots in the town of Ashland to trustees for a 
railroad company, on condition that it should build no 
station within three miles of Ashland. Upon the 
breach of this condition, Mathers commenced an ac- 
tion to compel a reconveyance of the property. In 
the court below the relief asked was granted. The 
Supreme Court, reversing this judgment, said: ‘*The 
alleged agreement or condition, on account of the 
non-performauce of which relief is here sought, was 
that a railroad company, chartered by an act of the 
Legislature, and invested with the power of “ondemn- 
ing private property, upon the ground that its road is 
for the public use, shall not establish a depot or sta- 
tion within three miles of Ashland. It cannot be pre- 
tended fora moment that the board of directors had 
authority to make such an arrangement or condition, 
They were trustees both for the public and the stock- 
holders of the company, and in the discharge of their 
twofold duty, were required to act with reference to 
the public convenience, on the one hand, and the pri- 
vate interests of the stockholders upon the other. 
Theinterests * * * both of the stockholders and 
the public forbid that there should be a positive pro- 
hibition against the establishing of stations at any 
points on the line of the road. Whenever the public 
commerce requires that a station on a railroad should 
be established at a particular place, and it can be dono 
without detriment to the interests of the stockholders 
of the company, the law authorizes it to be established, 
and no contract between a board of directors and in- 
dividuals can be allowed to prohibit it. * * * Ap- 
pellee stands in pari delicto with the board of direct- 
ors, so far as this agreement or condition is concerned. 
Ile voluntarily, according to his own showing, con- 
tracted for this breach of trust toward the stockholders 
of the railroad company, and breach of duty to the 
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public at large. Their loss was to be his gain. He was 
willing, at whatever expense it might be to others, to 
purchase a monopoly whereby to eurich himself, and 
having failed to accomplish his purpose, now asks a 
court of equity to reinstate him in the condition he 
was in before entering into this unlawful combination. 
The case presents no facts or circumstances meriting 
the consideration of a court of equity.” 

In St. Joseph & Denver Cily R. Co. v. Rgan, 11 Kans. 
602, an action was brought by a land-owner for the 
breach of a written contract, in which the company 
agreed to place a depot on land conveyed to it by the 
plaintiff, and not at any other time to have or use any 
other depot within three miles of said depot. The 
plaintiff recovered 36,500 damages. Reversing this 
judgment, the Supreme Court said: ‘t Railroad cor- 
porations are, as we have seen, public agencies, and 
perform a public duty. They are agencies created by 
the public, with certain privileges, and subject to cer- 
tain obligations. A contract that they will not dis- 
charge, or by which they cannot discharge those 
obligations, is a breach of that public duty, and cannot 
beenforced. * * * It is the duty of a railroad 
company to furnish reasonable depot facilities. The 
number and location of the depots, so as to constitute 
reasonable depot facilities, vary with the changes and 
amount of population and business. A contract to 
leave a certain distance along the line of the road des- 
titute of depots is in contravention of public policy.” 

Some courts have gone much beyond the doctrine of 
these cases, and have held that an agreement between 
an individual and a railroad company for the location 
of a depot at a particular place, in consideration of 
money or property, is against public policy, and void. 
See P. R. Co. v. Seely, 45 Mo. 212; Marsh v. Firbury, P. 
& UW. Ry.Co., G4 lll. 414; Bestor v. Wathen, 60 id. 138; 
Fuller v. Dame,18 Pick. 472; Halladay v. Patterson, 5 
Oregon, 177. Whilst we might not feel like going to the 
extent of this doctrine (First National Bank of Cedar 
Rapids v. Hendric, October term,1878),still we feel quite 
clear that where the contract is coupled with the condi- 
tion that no depot shall be constructed at a particular 
place, or within a specified distance, the contract is 
void as against public policy, and a breach of it cannot 
be made the foundation of an action. We have found 
no case in which such a contract has been held to be 
valid. 

In Southard v. Central R. Co., 2 Dutcher, 13, relied 
on by the appellees, the plaintiff conveyed to the de- 
fendant certain real estate, to be occupied by the 
defendant for the sole use of depots and other neces- 
sary buildings for the accommodation of said company, 
upon the condition that if it was used for any other 
purpose, or if the defendant should use any other 
building within one mile of said premises, for such 
purposes, the defendant should forfeit the real estate. 
The question of the validity of the contract was not 
raised, but it was held there had been no breach of the 
condition. In C. B. R. Co. v. Baab, 9 Watts, 458, it 
was held simply that ‘‘an agreement to pay an incor- 
porated railway company a certain sum to induce the 
location of their route at a particular place is valid 
and binding, and may be enforced by action.’”’ Jewett 
vy. L. & U. M. R. R. Co., 10 Ind. 589, is simply the case 
of a subscription to a railroad company in land, upon 
a condition of a location of the road within twenty 
rods of St. Omer. The defendant built its road more 
than a mile from St. Omer, and it was held that the 
value of the land subscribed could be recovered. It is 
evident that these cases fall very far short of sustain- 
ing the validity of the contract in question. The 
other cases cited by appellees are not more directly in 
point. 

That no relief will be granted in a contract which is 
illegal or against public policy, to a party who is in 
pari delicto, is abundantly and uniformly sustained by 





“The defendants in the court below filed a cross-bill 
asking the court to cancel this contract as a cloud upon 
their title, and this was done. In the view we have 
taken of the case the contract should be regarded as 
so far against public policy that neither party is enti- 
tled to the aid of the court. The defendants have 
entered into a contract, the effect, orat least the tend- 
ency, of which was to induce the complainants to 
commit a breach of duty. The refusal to enforce the 
contract practically puts an end to it, yet the court 
should not have granted affirmative relief on the cross- 
bill. To this extent the decree is modified. Both bills 
are dismissed, and the costs of this court equally 
divided.”’ 

In Tyler v. Smith, 18 B. Monroe, 793, the Court of 
Appeals held that if an individual pay money under 
an illegal contract, or a contract against public policy, 
he will not be aided by law to recover it; that the 
maxim in pari deliclo potior est conditio defendentis 
applies, and that the law in such cases leaves the par- 
ties as it finds them, and extends no help to either. In 
Spaulding v. Bank, 12 Ohio, 544, which was an action 
to recover money paid to the bank under an illegal 
contract, the court say: “It is an act malum pro- 
hibitum, and if the bank was seeking to recover it, it 
would not receive the aid of this court. It is, how- 
ever, a part of the agreed statement that the money 
being in the hands of the bank, the plaintiff, when 
from time to time he presented his checks, consented 
to this deduction of 5 per cent. This being so, and 
the consideration being illegal, the plaintiff appears to 
us to be purticeps criminis. He isin pari delicto with 
the bank, and while the law will not enforce an execu- 
tory contract, but leave the parties as it finds them in 
such case, so neither will it aid the party who has per- 
formed such contract, by enabling him to recover back 
the amount he has paid, but the maxim volenti non fit 
injuria applies in all its force. There is, perhaps, no 
principle on which there is less conflict of authority, 
from the earliest to the most modern reports. Roll v. 
Raguet, 4 Ohio, 418; Raguet v. Roll, 7 id. 78; Stone v. 
Hooker, 9 Cow. 154; Moore v. Adams, 8 Ohio, 372.” 

In Perkins v. Savage, 15 Wend. 412, itis said: ‘*1t is 
supposed, however, by the counsel for the plaintiff, 
that if the contract is conceded to be illegal as against 
the policy of the act of incorporation, still the only 
consequence is to avoid it, and that the money placed 
in the hands of the defendant in pursuance thereof 
may be recovered back. He has referred to a number 
of cases for the purpose of supporting this proposition. 
* * * This proposition is laid down by Mr. Selwyn, 
vol. 1, p. 74, and is fully supported by authority, viz.: 
Where money is paid by one of two parties to an ille- 
gal contract to the other, in a case where both parties 
may be considered as particeps criminis, an action can- 
not be maintained after the contract is executed to 
recover the money back again, for in pari delicto potior 
est conditio defendentis. 2T. R. 777; Doug. 467, 697; 
Cowp. 792. The same general proposition may be 
found in 2 Comyn on Contracts, 108, and also in San- 
ders on Pleading and Evidence, 677. This author says. 
“If the illegal contract be executed, and both parties 
are in pari delicto, no action lies to recover money paid 
under it. The same principle has been recoguized and 
applied on the recent cases in the English courts, as it 
also has been by the chief justice in this court. 8 
Taunt. 492; 1 Maule & Selw. 500, 751; 6 Cow. 432.” 
See, also, Spence v. Hurvey, 22 Cal. 337; Halladay v. 
Patterson, 5 Oregon, 177; Bolt v. Rogers, 3 Paige, 154. 

2. It is claimed, however, by appellees, that if it 
should be conceded that the contract in question is 
against public policy, still, the plaintiffs have a right 
to recover exactly what they were allowed in this case. 
It is claimed that the defendants procured the contract 
by fraud, and that therefore the plaintiff may recover. 
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The fraud upon the part of the defendant, it is alleged, 


consists in the defendant promising to erect its only 
passenger depot in East Des Moines, intending at the 
time to violate this promise and to erect a depot in 
West Des Moines. We are unable to see how this fact, 
if it exists, can render the contract legal upon the part 
of the plaintiffs. The plaintiffs, upon their own show- 
ing, entered into a contract, which, if it had been ad- 
hered to, would have deprived a considerable portion 
of the citizens of Des Moines, and many of the gene- 
ral public, of the advantages to which they were en- 
titled under the law, from the construction of the 
railroad in question. It cannot purge this contract of 
its illegality as to the plaintiffs, that they were induced 
to believe, by the false and fraudulent representations 
of the defendant, that in contracting for this injury 
and disadvantage to their neighbors they would secure 
great advantage to themselves. This proposition seems 
to us too clear to warrant further discussion. 

3. It seems also to be the position of appellees that 
this remains executory, and that the action is not 
brought upon the contract, but in disaffirmance of it. 
The authority mainly relied upon by appellees upon 
this branch of the case is While v. Franklin Bank, 22 
Pick. 181. In that case the plaintiff deposited with 
the bank $2,000, upon the agreement that it should re- 
main there six months, which was in violation of the 
statute. The plaintiff brought an action for the re- 
covery of the money before the six months expired. 
It was held he might recover. The syllabus of the case 
isas follows: ‘‘ Where, upon the deposit of money in 
bank, the depositor received a book containing the 
cashier’s certificate thereof, in which it was stated that 
the money was to remain on deposit for a certain time, 
it was held that such agreement was illegal and void, 
under Revised Statutes, ch. 36, p. 857, as being a con- 
tract by the bank for the payment of money at a 
future day certain, and that no action could be main- 
tained by the depositor against the bank upon such ex- 
press contract, but that he might recover the money 
in an action commenced before the expiration of the 
time for which it was to remain on deposit; the par- 
ties not being in pari delicto, and the action being in 
disaffirmance of the illegal contract, and that such 
action might be maintained without a’previous de- 
mand.”’ The opinion fully supports this syllabus. 

It is evident that in that case the contract remained 
executory, for the money had not remained in the 
hands of the defendant the full time stipulated in the 
agreement when the action was brought. The action 
was not brought upon the contract, for it was com- 
menced before the plaintiff was entitled to the money 
under the contract. The theory of the claim in that 
case was that the contract was illegal, and hence that 
the plaintiff was not under obligation to perform by 
leaving the money with the bank for the time stipu- 
lated. Suppose, however, that the plaintiff had per- 
mitted the money to remain in the bank for the time 
prescribed in the contract, and had sought to avail 
himself of the benefits of the contract, and after the 
lapse of six months had sued, alleging the contract and 
the breach of it, and had sought to recover damages, 
what then would have been his situation? It was ex- 
pressly ruled in this case that no,action could be main- 
tained on the contract. 

In Story’s Equity Jurisprudence, section 296a, the 
following language is employed: ‘* Where a party to 
an illegal or immoral contract comes himself to be re- 
lieved from that contract or its obligations, he must 
distinctly and exclusively state such grounds of relief 
as the court can legally attend to,and he must not 
accompany his claim of relief, which may be legitimate, 
with other claims and complaints which are contam- 
inated with the original immoral purpose; for if he 
sets up as a ground of relief the non-fulfilment of the 
illegal contract on the other side, and thereby that he 





is released from his obligation to perform it, that 
shows that he still relies upon the immoral contract 
and its terms for relief, and therefore the court will 
refuse it.”’ 

In this case the plaintiffs have fully performed the 
contract on their part. On their side the contract has 
been executed. This action is not brought in disaf- 
firmance of their contract. Upon the contrary they 
allege a full performance of the contract upon their 
part and a breach of the contract upon the part of the 
defendant. It is upon this breach that they predicate 
their right to recover. Their action is upon the con- 
tract. This is apparent from the allegations and the 
prayer of the petition, as well as from the evidence 
submitted to support it. If the contract had been in 
all respects legal, and an action had been brought to 
recover damages for a breach of it, it would have been 
brought in exactly the form that this action is insti- 
tuted. In St. Joseph & Denver City R. Co. v. Ryan, 
11 Kansas, 602, the action was brought in exactly the 
same formasthis. We feel fully satisfied that for a 
breach of the contract as alleged and proven, no dama- 
ges are recoverable. 

[The remainder of the opinion is devoted to matters 
not of general interest.] 





Judgment reversed. 
ee en 
LIEN ON JUDGMENT — HOW 
ENFORCED. 


ATTORNEY'S 


RHODE ISLAND SUPREME COURT, MARCH 9, 1880. 


TLIoRTON Vv. CHAMPLIN. 


B. sued A., and judgment was given in favor of A. for his 
costs. Subsequently A.’s attorney brought debt on this 
judgment against B.. using the!name of A. It coming 
to the knowledge of the court that this action was 
brought without authority from A., held, that the action 
was not legally brought. Held, further, that A. not be- 
ing legally in court, the action must be dismissed with- 
out costs. 

An attorney's lien on a judgment in his client’s favor origi- 
nates in the control which by his retainer the attorney 
has over the judgment and the legal process which 
enforces it. This enables him to collect the judgment 
and reimburse himself. It gives him no right to exceed 
the authority given by the retainer. The attorney has, 
however, tothe amount of his fees and expenses, an 
equitable right to control the judgment against his 
client and his opponent, if in collusion with his client, 
which the court at its discretion wil! protect and enforce. 
So the court will, if possible, protect the attorney in 
matters of equitable set-off. This is the full scope of 
the attorney’s lien,so called. The lien does not author- 
ize asuit on the judgment without the client’s consent 
and direction. 


ee to the Court of Common Pleas. 


Rollin Mathewson, for plaintiff. 
Bosworth & Champlin, for defendant. 


Durreg, C.J. This action is debt on a judgment 
for costs recovered by the plaintiff in an action in 
which the parties were reversed. The present action 
was brought in a justice court, appealed to the Court 
of Common Pleas, and comes here by bill of excep- 
tions. One of the exceptions is for the refusal of the 
court below to dismiss the action on motion of the 
defendant, because it was brought and is prosecuted 
without authority. The attorney who prosecutes the 
action admits that he was not expressly authorized to 
bring it, but justifies himself on the ground that he 
was attorney for the plaintiff in the action in which 
the judgment in suit was recovered, and has a lien on 
the judgment for fees and costs, and he claims that by 
reason of this and of his former employment he was 
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and is entitled to institute and prosecute the action. 


Is his claim valid? We think not. 

The authority of an attorney retained to prosecute 
or defend an action extends only to the recovery of 
final judgment and to its enforcement by execution or 
other subsidiary proceedings. “Ie cannot institute a 
new action to revive or enforce the judgment without 
a new warrant or authority from his client. Kellogg 
v. Gilbert, 10 Johns. 220; Walradt v. Maynard, 3 Barb. 
584; Lusk v. Tastings, 1 Hill, 658; Mucbeath v. Cooke, 
1 Moore & Payne, 513; 4 Bing. 578; Richardson v. Tal- 
bott, 2 Bibb, 382; Ilinkley v. St. Anthony Fulls Co., 9 
Minn. 55; Egan v. Rooney, 38 How. Pr. 121; Day v. 
Welles, 31 Conn. 344. 

The attorney, in support of his right to sue the 
judgment by virtue of his lien, cites Woods v. Derry, 
4 Gray, 357; Stratton v. Hussey, 62 Me. 283; Cur- 
rier vy. Boston & Maine It. I., 387 N. UL 223; Marshall 
v. Meech, 51 N. Y. 140. The first two cases, those from 
Massachusetts and Maine, hold that the attorney has 
the right to sue the judgment, by virtue of his lien for 
fees and disbursements, which in those States is given 
hy statute, no lien at common law having ever been 
recognized. The cases are therefore not very strong 
authority for a State where no such statute exists. 
The other two cases emphatically assert the lien, but 
do not expressly decide that it authorizes the attorney 
to sue the judgment. The New York case, however, 
does hold that the attorney is to the amount of his 
lien to be deemed an equitable assignee of the judg- 
ment, which is perhaps equivalent to holding that he 
has a right to sue it. But in our opinion it is going too 
far to hold that the attorney has the same control of 
the judgment as if it were assigned to him, for if he 
had, his client could not settle with the adverse party, 
and it has been repeatedly decided that he can settle 
with him, unless they collude to cheat the attorney. 
Graves v. Eudes, 5 Taunt. 429; also 1 Marsh. C. P. 113; 
Marr v. Smith, 4 B. & A. 466; Welsh v. Hole, 1 Doug. 
238. And even when the parties collude, the 
remedy is not in the hands of the attorney; 
but the judgment being released and the sheriff 
notified not to proceed, the sheriff will be liable 
as a trespasser if he does proceed, though he proceeds 
under the order of the attorney for the costs. Darker 
v. St. Quintin, 12 M. & W. 441. The proper course for 
the attorney in such a case is to ask the intervention 
of the court. Id.; also Rooney v. Second Avenue R. 
R. Co., 18 N. Y. 368. 

The origin and extent of the lien at common law is 
obscure. Baron Parke said, in Barker v. St. Quintin, 
supra, “the lien which an attorney is said to have on 
a judgment, which is perhaps an incorrect expression, 
is merely a claim to the equitable interference of the 
court to have the judgment held as a security for the 
debt.”’ This view of the lien was approved in Hough v. 
Edwards, 1 IL. & N. 171, Baron Martin adding, by way 
of further explication, that ‘‘ the right of the attorney 
is merely this, * * * thatif he gets the fruits of 
the judgment into his hands, the court will not deprive 
him of them until his costs are paid.’ Accordingly, 
in Hough v. Edwards, the court held that an attach- 
ment of the judgment was paramount to the lien. 

In our opinion, the two remarks of Baron Parke and 
Baron Martin, together, pretty exactly detine the lien. 
Primarily, without doubt, the lien originates in the 
control which the attorney has by his retainer over 
the judgment, and the processes for its enforcement. 
This enables him to collect the judgment, and reim- 
burse himself out of the proceeds. It gives him no 
right, however, to exceed the authority conferred by 
his retainer. But inasmuch as the attorney has the 
right, or at least is induced, to rely on his retainer to 
secure him in this way for his fees and disbursements, 
he thereby acquires a sort of equity, to the extent of 
his fees and disbursements, to control the judgment 





and its incidental processes, against his client and the 
adverse party colluding with his client, which the court 
will, in the exercise of a reasonable discretion, protect 
and enforce. And on the same ground the court will, 
when it can, protect the attorney in matters of equita- 
ble set-off. We think this is the full scope of the lien, 
if lien itcan be called. It does not authorize the 
attorney to sue the judgment, without the consent or 
direction of the client. See Jordan v. Hunt, 3 Dowl. 
P. C. 666; Francis v. Webb, 7 C. B. 731; Jones v. Bon- 
ner, 2 Exch. 229; Clark v. Smith, 6 M. & G. 1051. 

The attorney contends that the judgment being in 
favor of his client as defendant, only for his costs, 
belongs absolutely to the attorney. If this be so, the 
right of the attorney to sue the judgment can hardly 
be questioned. Weare not prepared to say that it is 
not so in some States by statute. Wedo not find any 
statute which convinces us that it issoin this State, 
and prima fucie, the judgment belongs to the party 
in Whose favor it is rendered. In People v. Harden- 
bergh, 8 Johns. 209, it was decided that a settlement of 
the costs by the defendant in a suit, in whose favor 
they are awarded, with the plaintiff, is valid, if made 
without notice from the defendant’s attorney of any 
claim or lien, and without any collusion to deprive the 
attorney of his costs. This decision is inconsistent 
with the idea of absolute ownership by the attorney. 
See, also, Quested v. Cullis, 10M. & W.19. We have 
no doubt that attorneys are accustomed to treat the 
costs as their perquisites, and the custom is not wholly 
without warrant, inasmuch as the costs do more spe- 
cifically represent their disbursements and services 
than the debt or damages. But so far as we know, 
the custom has never been held to authorize the attor- 
ney to sue the judgment for his own benefit, or to do 
more than enforce it by the usual processes, and hav- 
ing collected it, pocket the costs without accounting 
for them to his client. 

The judgment if sued would be liable to statutory 
set-off; and thus the attorney, if allowed to sue it 
without the consent of the client, might involve him 
in an unwished-for controversy, with the possible re- 
sult of a judgment against him instead of one in his 
favor. Nicoll v. Nicoll, 16 Wend. 446; Brooks v. Han- 
ford, 15 Abb. Pr. 342; Benjamin v. Benjamin, 17 Conn. 
110. 

Our conclusion is that the attorney instituted and 
is prosecuting the action without authority, aud that 
it must therefore be dismissed; for though the court 
will presume that an attorney who brings an action has 
authority to bring it, until the contrary appears, yet it 
will not knowingly permit him to abuse his privilege; 
but when the contrary appears, will for its own pro- 
tection as well as for the protection of the parties, 
order the action dismissed. Frye v. County of Calhoun, 
14 Ill. 132; Crichfield v. Porter, 3 Ohio, 518; Campbell 
v. Bristol, 19 Wend. 101; Dobbins v. Dupree, 39 Ga. 
394. Of course, however, we cannot enter any judg- 
ment against the plaintiff for costs; for the dismissal 
is ordered on the ground that the plaintiff is not legally 
in court. 


Potter, J., concurring. Mathewson, the attorney, 
brings this suit in the name of Horton as trustee to 
himself, against the defendant. 

Champlin had sued Horton in an action at law and 
the judgment was for the defendant, Horton, for his 
costs. 

Mathewson was attorney for Horton and claims that 
the costs belong to him and that therefore he hasa 
right to suc as he does. 

A fee is taxed tothe attorney every term. But if he 
therefore can sue in the name of the party, there is no 
reason why a clerk or an officer cannot do the same. 
And in case of a plaintiff recovering judgment the 
objection to this course is very obvious. 
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It is true the clerk and officer, if they have not been 
paid, can sue the party; so can the attorney. 

The plaintiff evidently supposes that he has a lien, 
not only for the costs taxed to the attorney of the suc- 
cessful party, but for his charges and for all his ser- 
vices, sometimes called fees, as he claims a lien for 
costs in cases where a party recovers debt or damages 
only and no costs. 

It might possibly be for the public good if this was 
the law. If a man when he began a lawsuit knew that 
having employed an attorney he could not dismiss him, 
and that after he had gained his case he would be 
obliged to have another lawsuit with his own attorney 
to get his money from him, and so on again, it would 
tend very much to diminish litigation, and a defendant 
would get out of such a suit as quickly as possible. 

It might also make parties more cautious as to 
choosing attorneys on whose honor they could rely. 

The client in the present case may have shown a dis- 
position to defraud his attorney of his reasonable dues 
for his services. But we are now only concerned with 
the general rule. 

If any attorney should be entitled to a lien upona 
judgment for money for any thing beyond his taxable 
costs, it would seem that he ought to have the same 
lien where the recovery is for land. See this question 
decided and a great number of cases quoted in Hum- 
phrey v. Browning, 46 Ill. 476. 

The lien claimed for the attorney is no part of the 
old common law. See Getchell v. Clark, 5 Mass.° 309; 
Baker v. Cook, 11 id. 236, 238; Simmons v. Almy, 103 
id. 33. 

A great deal of confusion may arise from not distin- 
guishing between the costs taxed to the attorney and 
his charges for services. In many States there are 
costs taxed as between attorney and client, whereas 
we have none such here. And in countries or States 
where such alien is held to exist the cases generally 
recognize that it extends not to counsel fees proper, 
but to the taxed costs only. Ocean Insurance Co. v. 
Rider, 22 Pick. 210; Wright v. Cobleigh, 21 N. H. 339. 

In England the so-called lien is comparatively 
modern, and it seems from Comyn’s Dig., Attorney, B. 
11; see, also, B. 16, to have been founded on an old 
rule of court. Pr. Reg. 2, 4, implying that a client 
cannot discharge his attorney without leave of court, 
evidently intended in part to protect the attorney’s 
costs. See, also, Bacon’s Abr., Attorney, E. But its 
main purpose may have been to compel the party to 
notify the court of a change of attorney, that the 
court and opposite attorneys might always know whom 
to serve papers, orders and notices upon. 

In Mitchell v. Oldfield, 4 Term Rep. 123, A. D. 1791, 
Lord Kenyon said the lien depended on the general 
jurisdiction over the suitors. Buller said that the 
court had before laid down the rule that they would 
not interfere to prevent the client from settling his 
own case without first paying his attorney. But in 
that case a rule was made for payment of the costs. 

In Wilkins y. Carmichael, 1 Doug. 101, 104, A. D. 
1/79, Lord Mansfield said that the lien upon papers 
was not very ancient, but the court had now carried it 
so far as to stop the payment of money to the client 
until the attorney’s bill was paid. The counsel in the 
case mentioned the first instance of such an order. In 
Welsh v. Hole, 1 Doug. 238, Lord Mansfield said the at- 
torney had a lien on money received for his bill of 
costs. If it came to his hands he could retain it, or he 
might apply to the court and they would prevent its 
being paid over until the attorney’s bill was paid. But 
he was inclined to go still farther, and to hold that the 
attorney might give notice to the defendant, etc. But 
he thought they could not go beyond that. In that 
case the plaintiff compromised the case and the court 
sustained it. 

These cases show that the English practice was not 








settled very early. And it should be considered that 
the jurisdiction of the King’s Bench is almost without 
limit, and that they can do things which would not be 
allowed in our courts. 

In this country the practice has varied very much. 
See Story on Agency, § 383. In most of the cases 
usually referred to the lien is either given or recognized 
by statute. 

In New York it is recognized by statute, but only as 
to the costs taxed to the attorney and not for services, 
and it is enough to show how far they have carried the 
doctrine of the power of an attorney, to refer to a 
case, Anon., 1 Wend. 108, where the court is repre- 
sented (?) as laying it down generally that the client 
could not control the attorney in the conduct of the 
suit. If the court only intended to say the client 
could not oblige his attorney to argue a point which he 
knew was against the settled law, which was that case, 
or to say that no attorney could be compelled by his 
client to do any thing that would injure his profes- 
sional reputation, it was reasonable enough, and the 
attorney should exercise a discretion in this. Within 
my own experience, I have known lawyers to make 
points in a case almost as a matter of desperation, and 
to succeed by them. There is hardly any nonsense for 
which some authority cannot be found in a large law 
library. 

And in St. John vy. Diefendorf, 12 Wend. 261, the 
New York Supreme Court held, that until notice 
given, the officer could pay the attorney’s costs to the 
plaintiff without incurring any liability to the attor- 
ney. 

Platt v. Jerome, 19 How. (U. 8S.) 384, was a case from 
the New York Circuit Court. In the Circuit Court, 
Jerome had judgment for costs only and became in- 
solvent. The parties settled the case and agreed that 
the writ of error should be dismissed. Jerome’s 
counsel opposed the dismissal, and claimed a lien on 
the judgment for his costs. Nelson, J., says: ‘It is 
quite clear he can have no lien for any costs in this 
court, as none have been recovered against the plaint- 
iff inerror. * * * The court looks no farther than 
to see that the application for the dismissal is made by 
the competent parties, which are usually the parties to 
the record. * * * Heisnota party to the suit, nor 
does he stand in the place of the party in interest. He 
is in no way responsible for the costs of the proceed- 
ings, and to permit him to control them, would, in ef- 
fect, be compelling the client to carry on the litigation 
at his own expense, simply for the contingent benefit 
of the attorney.’’ The cause had been dismissed and 
the motion to restore it was denied. 

In Pulver v. Harris, 52 N. Y. 73, 76, the court held 
that the suit was subject to the control of the party; 
that the attorney had a lien after judgment, but not 
before. The latter would prevent the party from set- 
tling his case; and see Simmons v. Almy, 103 Mass. 33; 
Averill v. Longfellow, 66 Me. 237. 

In Massachusetts the lien was evidently derived 
from statute originating in 1810. The provision in the 
Massachusetts Digest of 1860, ch. 121, § 57, substan- 
tially, I believe, the same, provides that an attorney 
lawfully possessed of an execution or who has prose- 
cuted a suit to final judgment for his client shall have 
lien thereon for the amount of his fees and disburse- 
ments in the cause, but this shall not prevent the pay- 
ment of the execution or judgment to the judgment 
creditor without notice of the lien. 

The Massachusetts courts have expressly recognized 
that there was no such lien at common law; Baker v. 
Cook, 11 Mass. 236, 288; Getchell v. Clark, 5 id. 309; 
that it depends on the statute of 1810; Baker v. Cook, 
ante; Dunklee v.'Locke, 13 Mass. 525; and that although 
it speaks of fees and disbursements, refers to taxable 
costs only, and does not include counsel fees; Ocean 
Insurance Co. v. Rider, 22 Pick. 210; and in Getchell v. 
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Clark, ante, the power of the plaintiff to settle before 
judgment or settle afterward is fully recognized. 

In In re Paschal, 10 Wall. 483, which was a case from 
‘Texas, tho court, while recognizing a lien for disburse- 
ments and professional services also, allowed the at- 
torney to be changed before his costs were paid, saying 
that the party was amply able to respond to whatever 
he might recover. 

I have made these remarks upon the doctrine in gen- 
eral, and also to its extent in England and in this 
country, because they have no bearing on the question 
before us, and as showing the conflict of decisions, 
and that they depend very much on local law and 
usages. 

In Forsythe v. Beveridge, 52 Ill. 268, the Supreme 
Court held that there could be no lien except when 
statutes or rules of court allowed specific fees as tax- 
able costs. <A portion of their opinion is worth quot- 
ing. 

“But besides this distinction, there is another of 
quite a different character, but entitled to great 
weight. Where the fees are fixed by law or rule of 
court and taxed, the attorney can exercise no unreas- 
onable power over his clients by means of this so-called 
lien. The amount of the attorney’s interest in the 
judgment being easily determined, the owner of the 
judgment can deal with it as he would with any other 
chose in action in which another person has a limited 
and fixed interest. There is little room for contro- 
versy between the client and his attorney, and if the 
sheriff collects the money on execution, he can ascer- 
tain the amount of taxed costs, and need only retain 
for the attorney this amount. But suppose we hold 
this lien exists on the principle of a quantum meruit, 
what would be the result? A plaintiff obtains against 
a solvent defendant a judgment for a large amount. 
His attorney demands an exorbitant fee, the client 
demurs to the payment, and the attorney informs him 
that until his fees are paid he can himself receive none 
of the fruits of his own judgment. 

“If the money is in the sheriff's hands, that officer 
would not dare, without indemnity, to pay any part of 
it over, as he could not tell what sum might be allowed 
for fees. The client, then, is in this dilemma: he must 
either submit to the payment of an unreasonable fee, 
or he must go, for an indefinite time, without the use 
of his money, which may be of vital importance to 
him, and must engage in new and expensive litigation, 
with his own counsel, with whom his relations have 
been confidential, and toward whom he would be un- 
willing to take a hostile position. 

“In our opinion it is not the policy of our law to 
place attorney and client in this position. We cannot 
consent to a rule which would lodge in the attorney’s 
hands a power that might be so unreasonably and un- 
justly exercised, and which is not necessary to his pro- 
tection. Honorable in their relations with their clients 
as members of the bar as a general rule undoubtedly 
are, it must be admitted, there are those by whom this 
power would be abused. It is of course desirable that 
a party should not run away with the fruits of a cause 
without satisfying the legal demands of his attorney, 
as said by Lord Kenyon in Read vy. Dupper, 6 Term 
Rep. 362, but if we establish the principle here con- 
tended for, there would be cases in which a very un- 
reasonable portion of the fruits would be demanded 
by the attorney, and collected under the pressure he 
could bring to bear upon his client. For the fifty 
years that Illinois has been a State our profession has 
thriven in worldly goods, and its members have been 
the trusted leaders of society, without asking for the 
establishment of this rule, or deeming it needful for 
their protection, and in our opinion its establishment 
would, in the end, bring discredit upon the profession 
at large, through its abuse in the hands of the unprin- 
cipled and avaricious.” 





In this State costs are taxed generally only to the 
party recovering and no costs are taxed as between 
attorney and client. It is the party who recovers the 
judgment and not the attorney. By the old law a fee 
was taxed for the attorney, evidently intending it as 
an allowance for the pay of his attorney. By the law 
as lately amended, a fee is taxed to the attorney, thus 
giving countenance to the claim that when recovered 
it belongs to him. 

If there is any lien, therefore, it should only be for 
this fee, unless he has paid the officers’ fees or other 
fees. The travel and attendance is expressly taxed 
for the party, and how the attorney can have any 
claim for this it is hard to see. 

It is not to be denied that the attorney generally col- 
lects the debt and whole costs and uses it in settling 
with his client. 

The plaintiff's attorney in this case claims the costs 
by an equitable assignment. It is not contended that 
there was any express assignment. 

An equitable assignment is where a party intends to 
do something, to convey some right which cannot be 
enforced at Jaw, but only in equity. 

There is no pretense that there ever was any agree- 
ment or intention to assign this bill of costs to the 
plaintiff's attorney. 

It cannot be claimed by usage. Usage cannot con- 
trol the express words of the statute which gives the 
travel and attendance to the party. 

There having been no assignment of the judgment, 
the action cannot be sustained in the name of the party 
as trustee to the attorney. 

Exceptions sustuined. 
ulinieaiane 
NEW YORK COURT OF APPEALS ABSTRACT. 

ATTORNEY AND CLIENT—ATTORNEY NOT LIABLE 
TO STENOGRAPHER FOR SERVICES IN SUIT — AGENCY. 
—The rule is well established that where a person 
contracts as the agent of another and the fact of his 
agency is known to the person with whom he con- 
tracts, the principle alone and not the agent is respon- 
sible. This rule applies to the relationship of attorney 
and client, and except as to acertain class of officers 
who are not within the rule, attorneys cannot be held 
personally responsible for the services of a stenog- 
rapher rendered in a suit, unless there is a special 
obligation to that effect. Judson v. Gray, 11 N. Y. 408; 
Covel v. Hart, 14 Hun, 252; Bonynge v. Waterbury, 12 
id. 534; Sheridan v. Genet, id. 660. And in an action 
by a stenographer against a firm of attorneys for ser- 
vices in an action, evidence of previous dealings of 
plaintiff with the firm where he performed work in 
other actions, furnished bills to the firm and received 
pay from them, held, inadmissible. What had been 
done on other occasions would not show what the con- 
tract was in reference to this transaction, and render 
defendants liable for plaintiff's claim in this case. 
Judgment affirmed. Bonynge, appellant, v. Field. 
Opinion by Miller, J.; Folger, C. J., Rapallo and Dan- 
forth, JJ., concurred; Andrews and Earl, JJ., dis- 
sented. 

[Decided June 1, 1880.] 

CONTRACT — CONSTRUCTION OF — ADVERTISEMENT 
IN BOOK SOLD BY SUBSCRIPTION.— An agreement be- 
tween the parties provided for the publishing in a 
book to be called ‘* The Great Industries of the United 
States,’ an advertisement of defendant’s business at a 
compensation measured by the number of books sold. 
It recited that the plaintiffs were about to publish such 
a book which would be sold by subscription through 
their authorized agents ‘tin every State in the Union 
and in Canada;” that in the work was to be inserted 
the advertisement mentioned, in consideration of 
which the defendant agreed to pay ‘the sum of two 
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cents for six pages of the said article for each and 
every copy of said work sold by said” plaintiffs, and 
plaintiffs agreed to furnish a verified certificate ‘as to 
the number of copies of said work actually sold and 
delivered to subscribers.’’ In an action upon this con- 
tract it was shown that plaintiff had agents in every 
State and in Canada who canvassed for subscribers to 
bovks published by plaintiffs and then ordered the 
number of books required for delivery to subscribers, 
and paid for them and the books were shipped by 
freight or express, directed to the agents who 
delivered them to subscribers, the plaintiffs hav- 
ing no personal connection with the delivery 
and no knowledge of the individual subscribers 
except through these agents. Held, that evidence 
that plaintiffs had actually delivered to their agents 
and had been paid for a specified number of the books 
named was sufficient proof prima facie that they had 
sold the specified numberin the way agreed, without 
evidence of a delivery to each individual subscriber. 
Held, also, that the contract did not call for a sale of 
the books in every State as a condition of defendant’s 
liability. If the compensation had been fixed at a gross 
sum it might have been claimed that the consideration 
implied a sale in allthe specified places, but otherwise, 
the compensation being limited to a specified sum for 
each book sold. See as sustaining the holding that evi- 
dence of delivery to agents was sufficient to establish 
a liability on the part of defendant, Burr v. Cromp- 
ton, 116 Mass. 493. In that case it was held that the 
evidence was sufficient to justify a verdict for plaint- 
iffs. Here it was held sufficient on this point, there 
being no conflicting evidence to set aside a decision of 
the referee for defendants. Order of General Term 
reversing judgment on report of referee affirmed. 
Burr & Hyde v. American Spiral Spring Co. Opinion 
by Church, C. J. Adopted as the opinion of the court. 
(This was the last opinion written by Chief Judge 
Church and was completed the morning of his death). 
[Decided June 1, 1880.] 


SALE OF PERSONAL PROPERTY — SPECIAL CONTRACT 
— WAIVER— WHEN PART DELIVERY GIVES RIGHT OF 
ACTION. — By an oral contract plaintiffs agreed to sell 
and defendants to buy at a price named a certain 
number of boxes of glass, which were to be delivered 
together at one and the same time. Plaintiffs deliv- 
ered a portion of the glass but did not deliver the re- 
mainder. It was shown that prior to the delivery of 
any glass defendants wrote plaintiffs to forward them 
at once a small portion of the glass, which was de- 
scribed. At the time of receiving the glass delivered, 
defendants received and used the same without any 
notice to plaintiffs that they would not consent to be- 
come liable to pay for that glass unless the remainder 
was delivered. Thereafter defendants wrote plaintiffs 
that they desired to have the contract completed 
within a reasonable time and a correspondeuce ensued 
which showed that the parties understood the contract 
differently. During this, plaintiffs notified defend- 
ants that they had such glass as was fitted to fill the 
contract and offered to complete it if the glass previ- 
ously shipped and accepted was allowed to apply on 
the contract. Defendants declined to receive the glass 
on the ground thatthe time for completing the con- 
tract had expired, but nowhere did they claim that 
they were not liable to pay for the glass received. 
Held, that defendants were liable for the price of the 
glass received, having waived the full performance of 
the contract on the part of plaintiffs. While the gene- 
ral rule in this State is that no action lies upon a special 
contract, for the price agreed upon, until performance 
of such contract, this rule has been qualified in its ap- 
plication. Smith v. Brady, 17 N. Y. 173; Champlin v. 
Rowley, 13 Wend. 258. In the former case the rule that 
a party may retain, without compensation, the benefits 








of a partial performance of a contract, appears to have 
been confined to cases where the delivery was to be in 
parcels, at different times. While defendants were 
not bound to accept a delivery of a portion of the 
boxes of glass, and had aright to reject or retain the 
same, as they saw fit, yet if they elected to receive 
the part delivered, and appropriated the same to their 
own use, and by their acts evinced that they waived 
the condition, they became liable to pay for what was 
actually delivered. Vanderbilt v. Eagle Iron Works, 
25 Wend. 665; Corning v. Colt, 5 id. 253; Krom v. Levy, 
3T. & C. 704; Gid. 253; Flanagan v. Demarest, 3 Robt. 
173; Normington vy. Cook, 2 T. & C. 423; Welch v. 
Moffat, 1 id. 575. The cases of Catlin v. Tobias, 26 N. 
Y. 217; Pratt v. Gulick, 13 Barb. 297; McKnight v. Dun- 
lop, 4 id. 86; S. C.,5 N. Y. 537; Mead v. Degolyer, 16 
Wend. 636; Paige v. Ott, 5 Den, 406, are not adverse to 
the case at bar. In most of the cases it was contem- 
plated that the performance was not to be done by a 
single act at one time, but by a succession of acts, and 
the intention evidently was that all of these should be 
completed asa condition precedent to a right of re- 
covery. The principle established is that the parties 
must fulfill the terms of the contract. They have a 
right, however, to act outside of the contract by chang- 
ing the time and conditions, ete. Judgment affirmed. 
Avery et al. vy. Willsonet al., appellants. Opinion by . 
Miller, J. 

[Decided June 8, 1880.] 


STATUTE OF LIMITATION—UNDER OLD CODE AS 
TO MARRIED WOMAN —STATUTORY CONSTRUCTION — 
oLD Cong, § 101; NEw Cone, §§ 381, 414, Laws 1870, 
CHAP. 741; 1851, cHAP. 479— PAYMENT — RENEWING 
OBLIGATIONS.— (1) Under the provisions of the statute 
of limitations contained in the old Code, § 101, as it 
was until 1870, excepting a married woman by reason 
of her disability to sue, the fact that she was a woman 
and married created the disability. Until 1851 the 
time of the disability was no part of the time when 
the statute ran. By Laws 1851, chap. 479, the period 
in which an action could be brought could not as to 
her be extended more than five years, nor more 
than one year after the disability had ceased. The 
five years and one year acted independently of 
each other. If five years of disability had elapsed 
before the disability had ceased in case of a 
sealed instrument, the limitation of twenty years 
began to run. If the disability had ceased for a year, 
though the term of five years had not expired, then the 
twenty years’ period began to run at the end of the 
year. Thus the lapse of five years alone was enough to 
stop the action of the disability, and the lapse of a year 
after the cessation of the disability alone, though 
the five years had not yet gone by, was enough to stop 
the action of the disability. So a married woman out- 
side the act of 1870 (chap. 741) might have on a sealed 
instrument twenty-five years in which to bring action, 
or she might have but twenty-one years. In this 
case a cause of action on a sealed instrument arose 
Nov. 1,1857, in favor of a married woman. Her hus- 
band died in 1866. Held, that she was under the act of 
1851 entitled to twenty years from the expiration of 
the five years immediately succeeding the accruing of 
the cause of action. (2) But by the act of 1870 the disabil- 
ity excusing from suing was taken away from married 
women and the ordinary limitation applied to married 
women as well as to others, and thereafter a married 
woman must sue on a sealed instrument within twenty 
years after her cause of action had accrued, and as this 
act by express terms applied to actions pending or such 
as thereafter might be brought, it applied to rights of 
action whether then accrued or thereafter to accrue. 
A statute of limitation affects the remedy on contracts 
made before as well as those made after the passage of 
it. By that act plaintiff had but twenty years from 
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November 1, 1857, to bring action. The new Code 
(88 381, 414), did not operate to extend plaintiff's time, 
which expired Nov. 1, 1877, and an action brought Dec. 
10, 1877, was too late. (3) Before the instrument in 
question, which was a bond secured by a mortgage, 
was executed, defendant, to secure an indebtedness to 
plaintiff, took out a policy of insurance upon his life. 
That indebtedness was part of the sum secured by the 
bond and mortgage, and the policy was held as collat- 
eraltothem. Defendant failed to make payment of 
the premiums, at what time it did not appear, on the 
life insurance, and in 1866 a sum of money was paid by 
the insurers to plaintiff. Held, that this would not 
constitute a payment taking the case out of the statute, 
even though plaintiff informed defendant at the time 
of the payment, and defendant did not reply. New 
Code, § 39; First Nat. Bk. of Utica v. Ballou, 49 N. 
Y. 155. The getting the policy and payment of the 
premiums might have had such an effect if they had 
been acts of defendant, within twenty years of the 
bringing of suit. Harper v. Fairley, 53 N. Y. 442, 
Smith v. Ryan, 66 id. 352. The payment of money by 
another as the result of a prior act of defendant would 
not have that effect. Order of General Term reversed 
and judgment of Special Term affirmed. Acker v. 
Acker et al., appellants. 
[Decided June 1, 1880.] 


Seetnenineepamemennaie 
UNITED STATES SUPREME COURT 
ABSTRACT. 

OCTOBER TERM, 1879. 


PRACTICE — JURISDICTION OF COURT OVER ORDERS 
MADE AT SAME TERM — APPEAL. — The Supreme Court 
of the District of Columbia at General Term, upon the 
application of one Ordway, a party to an action which 
had been determined, allowed an appeal to this court. 
Nothing further was done and no bond was filed. 
During the same term an entry was made upon the 
minutes of the former court to the effect that the ap- 
peal that was allowed had been withdrawn by the party 
mentioned. Held, that that court had power to revoke 
its allowance of appeal during the term, upon the 
request of the party to whom it was granted. The 
allowance of the appeal to Ordway was a judicial act 
of the court in term time. The order was entered on 
the miuutes as part of what was done in the cause by 
the court while in session. In ea parte Lange, 18 Wall. 
167, it was said that ‘“‘the general power of the court 
over its own judgments, orders and decrees, in both 
civil and criminal cases, during the existence of the 
term at which they are first made, is undeniable.” 
Basset v. U. 8.,9 Wall. 38; Doss v. Tyack, 14 How. 
298. As part of the “roll of that term”’ they are 
deemed to be “in the breast of the court during the 
whole term.” Bac. Abr., tit., Amendment and Jeofail, 
A. Under this rule it is clear that the court had the 
power during the term, at the request of Ordway, to 
set aside the order of allowance and thus vacate the 
appeal which had been granted in his favor. This was 
done before any adverse rights had intervened. We 
are unable to see how the allowance of an appeal dif- 
fers in this respect from any other judicial order made 
in the cause. If the one is subject to revocation or 
amendment while the term continues, so, as it seems 
to us, must be the other. There is nothing in this 
which interferes with the rule that where an appeal is 
allowed all jurisdiction of the suit appealed is trans- 
ferred to this court. Here the question is whether an 
appeal was in legal effect allowed. It is true an order 
of allowance was granted and entered on the minutes 
of the court. So long as this order continued in opera- 
tion, it bound the parties, but as it remained subject 
to the judicial power of the court during the term at 
which it was entered, its revocation vacated what had 
been done and left the decree standing with no appeal 
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allowed. Ex parte Roberts, 15 Wall. 385. Neither one 


of the parties was finally discharged from the court 
until the term ended, and each was bound to take 
notice of whatever was done affecting his interests in 
the suit until a final adjournment actually took place. 
Decree of Dist. of Columbia Supreme Court affirmed. 
Phillips, appellant, v. Ordway. Opinion by Waite, 

STATUTORY CONSTRUCTION — WHEN THIS COURT 
WILL NOT FOLLOW STATE COURTS AS TO STATE STAT- 
UTES— SALE OF LUNATIC’S ESTATE — NOTICE — JURIS- 
DICTION. —(1) The statutes of Wisconsin relating to the 
sale of a lunatic’s real estate provide, among other 
things, that a copy of the order to show cause why a 
liceuse to sell the lunatic’s estate should not be granted 
shall be published for four successive weeks before the 
motion therefor is heard, and a copy thereof be served 
personally upon all persons interested in the estate, 
‘provided, however, if all persons interested in the 
estate shall signify in writing their assent to such sale, 
the notice may be dispensed with.” Itisalso provided 
that the court, ‘‘upon proof of the due service or pub- 
lication of a copy of the order, or of filing the consent 
in writing to such sale, of all persons interested, shall 
proceed tothe hearing of such petition, and if such 
consent be not filed, shall hear and examine the allega- 
tions and proofs of the petitioner and of all persons 
interested in the estate who shall think proper to 
oppose the application.” Held (conflicting with Mohr 
v. Tulip, Wisconsin Sup. Ct., 1876, and following Grig- 
non’s Lessee vy. Astor, 2 How. 319), that an objection 
to the jurisdiction of the court to grant a license for 
the sale of a lunatic’s real estate, on the ground that 
the copy order to show cause was not published as re- 
quired by law, could not be raised by the lunatic in an 
action brought thereafter by him to set aside asale made 
by his guardian under a license granted by the court. 
The publication of notice of the hearing is only in- 
tended for the protection of parties having adverse 
interests in the property, and is not essential to the 
jurisdiction of the court. It may be dispensed with 
if the parties having such interests consent to the sale. 
The consent could not be signed by the lunatic, for he, 
by his condition, would be incapable of giving a con- 
sent, and yet upon the others’ consent, the court could 
proceed to act without notice to him. WNor, indeed, 
was there any reason why publication of notice should 
be made for other parties than those who held adverse 
interests. The lunatic could not be affected by 
such publication any more than by his consent. The 
application of the guardian to the court was required 
by the law onlyas a check against any improvident 
action by him. There was nothing in the nature of 
the proceedings which required a notice of any kind, 
so far as the rights of the lunatic were concerned. 
The law would have been free from objection had it 
simply authorized, upon the consent of the court, a 
sale of the lunatic’s property for the payment of his 
debts. The authority of the court in that case as in 
this would have existed to license the sale, whenever it 
appeared that the personal estate of the lunatic was 
insufficient to pay his debts, and that a sale of his real 
property was necessary for that purpose. (2) In ex- 
plaining their reason for refusing to follow the decis- 
ion of the Wisconsin Supreme Court in construing the 
statutes of that State, the court say: The framers of 
the Constitution, in establishing the Federal judiciary, 
assumed that it would be governed in the administra- 
tion of justice by those settled principles then in force 
in the several States and prevailing in the jurispru- 
dence of the country from which our institutions were 
principally derived. Among them none were more 
important than those determining the manner in which 
the jurisdiction of the courts could be acquired. This 
necessarily depended upon the nature of the subject 
upon which the judicial power was called to act. If it 
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was invoked against the person, to enforce a liability, 
the personal citation of the defendant or his voluntary 
appearance was required. If it was called into exer- 
cise with reference to real property by proceedings in 
rem, or of that nature, a different mode of procedure 
was usually necessary, such asa seizure of the prop- 
erty, with notice by publication or otherwise, to parties 
having interests which might be affected. The rules 
governing this matter in these and other cases were a 
part of the general law of the land, established in our 
jurisprudence for the protection of rights of person 
and property against oppression and spoliation. And 
when the courts of the United States were invested 
with jurisdiction over controversies between citizens 
of different States, it was expected that these rules 
would be applied for the security and protection of 
the non-resident citizen. The constitutional provision 
owed its existence to the impression that State preju- 
dices and attachments might sometimes affect injuri- 
ously the regular administration of justice in the 
State courts. And the law of Congress, which was 
passed to give effect to the provision, made it optional 
with the non-resident citizen to require a suit against 
him, when commenced ina State court, to be trans- 
ferred to a Federal court. This power of removal 
would be of little value and the constitutional provis- 
ion would be practically defeated, if the ordinary rules 
established by the general law for acquiring jurisdic- 
tion in such cases could be thwarted by State legisla- 
tion or the decision of the local courts. In some in- 
stances the States have provided for personal judg- 
ments against non-residents without personal citation, 
upon a mere constructive service of process by publi- 
cation; but the Federal courts have not hesitated to 
hold such judgments invalid. Pennoyer v. Neff, 95 U. 
8.714. So, on the other hand, if the local courts should 
hold that certain conditions must be performed before 
jurisdiction is obtained and thus defeat rights of non- 
resident citizens acquired when a different ruling pre- 
vailed, the Federal courts would be delinquent in duty 
if they followed the latter decision. Judgment of U. 
S. U. Cire. Ct., FE. D. Wisconsin affirmed. Mohr et al., 
plaintiffs in error, v. Manierre. Opinion by Field, J. 
el a 
INSURANCE LAW. 


DOMICILE — OF INSURANCE COMPANY FROM ANOTHER 
STATE COMPLYING WITH STATE LAWS AS TO BUSINESS. 
— An insurance company, incorporated by the laws, of 
New York, having its principal place of business in 
that State, which had complied with the laws of Vir- 
ginia in relation to foreign insurance companies doing 
business in this State, by making the deposit, and ap- 
pointing acitizen of Virginia an agent, by power of 
attorney, etc., as required by the statute of Virginia, 
is not a resident of this State, within the meaning of 
the foreign attachment laws of Virginia, and the prop- 
erty of said insurance company is liable to such attach- 
ment as a non-resident. Whilst a corporation may, by 
its agents, transact business anywhere, unless pro- 
hibited by its charter, or prevented by local laws, it 
can have no residence or citizenship except where it is 
located by or under the authority of its charter. As 
was said by Taney, C.J., in Bank of Augusta v. Earle, 
13 Peters, 519, ** It exists by force of the law (creating 
it), and where that ceases to operate, the corporation 
can have no existence. It must dwellin the place of 
its creation, and cannot migrate to another sove- 
reignty.’’ In ex purte Schollenberger, 6 Otto, 377, 
Waite, C. J., said, ‘‘ A corporation cannot change its 
residence or its citizenship. It can have its legal home 
only at the place where it is located by or under the 
authority of its charter, but it may, by its agents, 
transact business anywhere, unless prohibited by its 
charter or excluded by local laws.’’ ‘‘The foreign 








character of a corporation is not to be determined by 
the place where its business is transacted, or (even) 
wheres the corporators reside, but by the place where 
its charter was granted. With reference to inhabit- 
ancy, it is considered as an inhabitant of the State in 
which it was incorporated.’’ Drake on Attach. (3d ed.), 
§ 80; The Cairo Continental Ins. Co. v. Kasey, 25 Gratt. 
268; Connecticut Mut. L. Ins. Co. v. Duersen’s Ex’r, 
28 id., do not conflict with this doctrine. The first of 
these cases had reference to the removal of causes to a 
Federal court froma State court, which was refused 
on the ground that the company had by its stipulation 
waived its right to a removal and the second involved 
the question of the running of the statute of limita- 
tions as to it, which was held to run, as it had a local 
domicile and residence in the State for the purpose of 
being sued. Virginia Sup. Ct. of Appeals, November 
Term, 1879. Cowardin v. Universal Life Insurance 
Co. Opinion by Christian, J. 


FIRE POLICY — COMPROMISE OF LOSS— BREACH OF 
WARRANTY NOT DEFENSE IN ACTION ON — MISREPRE- 
SENTATIONS AS TO OWNERSHIP. — (1) The authorities 
are clear that «fire insurance company cannot avail 
itself of any breach of warranty in the policy to de- 
feat a recovery upon an agreement to pay the loss, 
made after the loss has occurred, and the company has 
had an opportunity to investigate the facts and circum- , 
stances affecting the fairness of the loss, without any 
interference, deception or fraud practiced by the in- 
sured at the time of such investigation, and that this 
is especially so when the agreement is a compromise 
of the claim at a less amount than the insured claims 
as his true loss. Smith v. Glens Falls Ins. Co., 62 N. Y. 
85; National Life Ins. Co. v. Minch, 53 id. 144; La- 
peyre v. Thompson, 7 La. Ann. 218; Metropolitan Ins. 
Co. v. Harper (U. 8. W. D. Va.), 5 Rep. 491; Ins. Co. 
v. Chesnut, 50111. 111; Ins. Co. v. Wager, 27 Barb. 354; 
Bilbie v. Lumley, 2 East, 469; Angel on Ins., § 409; 
May on Ins., $575. In Smith v. Ins. Co., 62 N. Y. 85, 
Church, C. J., said: ‘*The settlement and contract to 
pay a specified sum operates as a waiver of any war- 
ranty in the policy unless the settlement and contract 
were procured by the fraud of the assured. It is said 
that the company did not know of the breach of the 
warranty at the time of the settlement. The answer 
is, that when the claim was made for the loss the com- 
pany was required to ascertain the facts as to any 
breach of warranty. If they saw fit to pay the claim, 
or compromise it, or to make a new contract without 
such examination, it must be deemed to have waived 
it, and in the absence of fraud it cannot afterward 
avail itself of such breach. It cannot urge payment 
or settlement by mistake on account of want of knowl- 
edge of such breach. The time for investigation as to 
breaches of warranty is when a claim is made of pay- 
ment, and if the company elects to pay the claim, or, 
what is equivalent, to adjust it by an independent con- 
tract, it cannot afterward, in the absence of fraud, 
retract or fall back upon an alleged breach of war- 
ranty.”’ (2) In this application insured had stated that 
his title to the insured premises was absolute, and that 
the buildings insured were situated on ground held by 
him in fee simple. In his proofs of loss he stated that 
the property insured was at the time of the fire still 
owned by him in fee-simple. The insurance was upon 
buildings erected by him on leased land, but what his 
title to the buildings was did not appear. Held, that 
there was no such false and fraudulent representations 
as to ownership of the insured property as to avoida 
settlement of loss agreed upon between him and the 
insurance company. In order to sustain such a defense 
it was necessary for the company to show that the 
insured had not an absolute title to the property at 
the time of the loss; that he knowingly, falsely and 
fraudulently asserted, at the time of making the set- 
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tlement, and for the purpose of inducing the company 
to make the same, that he had a perfect title; that the 
company, relying upon such false assertion of title, 
was, in fact, induced to make the settlement alleged to 
have been made; and that it would not have made 
such settlement if such false representations had not 
been made, See Mutual Fire Ins. Co. v. Sturges, 13 
Gray, 177-180; Ins. [Co. v. Matthews, 102 Mass. 221. 
Wisconsin Sup. Ct., March 30, 1880. Stache v. St. Paul 
Fire and Marine Ins. Co. Opinion by Taylor, J. 


—>_—_—- 


CRIMINAL LAW. 


BIGAMY — PRESUMPTION OF DEATH FROM \BSENCE. 
—In prosecutions for bigamy, where absence for a 
number of years of the wife or husband of the in- 
dicted party is relied on as a defense, held, that no 
artificial rule as to presumption is allowed to obtain in 
such cases, and the jury must draw their own infer- 
ences from the facts, without any anticipation by the 
law. After much controversy in the earlier cases, as to 
whether the presumption of innocence should out- 
weigh the presumption of a continuance of human 
life for the period of seven years, it seems now to be 
generally conceded, that on principle, the one should 
be considered as neutralizing the other, though in a 
general way, the law prefers the presumption of inno- 
cence. 1 Bish. Mar. & Div , § 453; Bishop’s Stat. Crs., 
§ 611; 1 Greenleaf on Ev., § 41; R. v. Harborne, 2 A. & 
E. 540; Coper v. Thurmond, 1 Kelly, 538; Newman v. 
Jenkins, 10 Pick. 515; State v. Moore, 11 Ired. 160. And 
such seems to be the tendency of former decisions 
in our State. Yates v. Houston, 3 Tex. 433; Lockhart 
v. White, 18 id. 110. In Regina v. Lumley, L. R., 1 
Cr. Cas. Res. 196, it was said: ‘‘In an indictment for 
bigamy, it is incumbent on the prosecution to prove 
to the satisfaction of the jury that the husband or 
wife, as the case may be, was alive at the date of the 
second marriage. That is purely a question of fact. 
The existence of the party at an antecedent period 
may or may not afford a reasonable inference that he 
(or she) was living at the subsequent date. If, for ex- 
ample, it were proved that he was in good health on 
the day preceding the second marriage the inference 
would be strong, almost irresistible, that he was living 
on the latter day, and the jury would, in all probabil- 
ity, find that he was so. If, on the other hand, it were 
proved that he was in a dying condition, and nothing 
further was proved, they would probably decline to 
draw that inference. Thus the question is entirely 
with the jury. The law makes no presumption either 
way.” Texas Ct. of Appeals, Jan. 24, 1880. Hull vy. 
State of Texas. Opinion by Clark, J. 


CORPORATION — MAY BE INDICTED FOR SABBATH 
BREAKING.—A corporation may be indicted for 
**Sabbath breaking’? under the Code of West Vir- 
ginia, which provides that “If a person on a Sabbath 
day be found laboring at any trade or calling, or em- 
ploy his minor children, apprentices, or servants in 
labor, or other business, except in household or other 
work of necessity or charity, he shall be fined not less 
than five dollars for each offense.’’ The modern au- 
thorities agree that corporations are liable for torts 
committed by their agents in the discharge of the busi- 
ness of theiremployment and within the proper range 
of such employment; and that too, whether the tort 
be one the responsibility for which is to be enforced 
by an action on the case,or by trespass. See Yarborough 
v. Bank of England, 16 East, 6; Rex v. Mayor of Strat- 
ford, 14 id. 348; Regina v. Birmingham, etc., Co.,3 Ad. 
& E. (N.S.) 223; Maund v. Monmouthshire Canal Co., 4 
Man. & G. 452; Chestnut Hill & Spring H. Turnp. Co. v. 
Rutler,4 Serg.& R.16; Whiteman v. Wilmington & Susq. 
R. Co., 2 Harr. (Del.) 514; Bloodgood v. Mohawk & Hud. 





R. R. R. Co., 14 Wend. 51; Hay v. Cohoes Co., 3 Barb. 
42; Underwood v. Newport Lyceum, 5 B. Monr. 130; 
Humes y. Mayor of Knoxville, 1 Humph. 403; Hazen 
v. Boston & Maine R. Co., 2 Gray, 574; Illinois Central 
R. Co. v. Reedy, 17 Ill. 580; Baylor v. Balt. & Ohio R. 
Co., 9 W. Va. 270. See, also, South-eastern Railway 
v. European & Amer. Tel. Co., 24 Eng. L. & Eq. 513; 
Queen v. Great North of Eng. Railway, L. R., 2Q. B. 
151; Maund v.Monmouthshire Canal Co.,4 Man.& G.452. 
They are liable for the acts of their agents, though will- 
fully or maliciously done. For libel: where the agent 
of a railway company telegraphed along its line thata 
banker had stopped payments. Whitfield v. South- 
East. R. Co., referred to in 21 How. 212, where a report 
was made to stockholders by directors. Philadelphia, 
etc., R. Co. v. Quigley, 21 How. 202. See, also, May- 
nard v. Firemen’s Fund Ins. Co., 34 Cal. 48. In Na- 
tional Exch. Co. of Glasgow v. Drew, 2 Macq. H. of 
L. Cas. 103, a corporation was held liable for a fraudu- 
lent misrepresentation of its affairs in a report, whereby 
a party was induced to purchase its stock. And in 
Goodspeed v. Fast Haddam Bank, 22 Conn. 630, it was 
held that an action for a malicious prosecution could 
be sustained against a corporation. In Atlantic & 
Great Western R. Co. v. Dunn, 13 Ohio St. 162, and in 
Pittsburg, F. W. & C. R. Co. v. Shiper, id. 157, it was 
decided that a corporation might be subjected to ex- 
emplary or punitive damages for tortious acts of its 
agents or servants done within the scope of their au- 
thority; and in Moore v. Fitchburg R. Co., 4 Gray, 
465, that a corporation might be sued for an act of its 
servant while acting within his authority, which 
amounted to an assault and battery. It may now be 
regarded as settled, not only that a corporation may 
be sued in tort, but that it may be indicted for a fail- 
ure to perform certain public duties which the law or 
its charter imposed upon it. See Freeholders v. 
Strader, 3 Harr. 108; Regina v. Birmingham & Glo. R. 
Co., 9 Car. & P. 469; Susquehanna & Balt. Turnp. Co. 
v.People, 15 Wend. 267; Commonwealth v. Proprietors 
of Newburyport Bridge, 9 Pick. (Mass.) 142; Regina v. 
Great North. Ry. Co., 9 Ad. & EL. (N. S.) 519; State v. 
Vt. Cent. R. Co., 27 Vt. 108; Commonwealth v. Pro- 
prietors N. B. Bridge, 2 Gray, 339. West Virginia 
Sup. Ct. of Appeals, June Term, 1879. Slate v. Lalti- 
more & Ohio Railroad Co. Opinion by Green, P. J 


——___@—_—_— 


RECENT ENGLISH DECISIONS. 


CARRIER OF PASSENGERS — DUTY TO FURNISH SAFE 
MEANS OF ALIGHTING.— Plaintiff took a return ticket 
at Richmond station on the S. company’s line, over 
which defendants had running powers. On his return 
journey plaintiff travelled in defendant’s train, man- 
aged by defendants’ servants. In alighting at Rich- 
mond station he was injured owing to the carriage, 
which was built to suit the stations on defendants’ own 
line, being too high above the platform. Jl/eld (aflirm- 
ing the judgment of the Common Pleas Division), that 
defendants were bound to provide reasonably safe 
means of alighting, and that there was evidence to 
justify a verdict for plaintiff. Great West. R. Co. v. 
Blake, 7 H. & N. 991; Thomas v. Rhymney R. Co., L. 
R., 5 Q. B. 226; S. C., 61d. 266, Marshall v. York, cte., 
R. Co., 11 C. B. 655; Austin v. Great.West. R. Co., L. 
R., 2 Q. B. 442; Dalyell v. Tyrer, 28 L. J.52; Reynolds 
v. North-Fast. R. Co., Roscoe's N. P. 596, (14th ed). 
Ct. of Appeal, March, 1880. Foulkes v. Metropoli/an 
District Railway Co. Opinion by Bramwell, Bag- 
gallay and Thesiger, L. JJ., 42 L. T. Rep. (N.S.) 345. 

LEASE —COVENANT AS TO USE OF PREMISES— 
WAIVER BY ACCEPTING RENT.— The defendants held 
certain premises of the plaintiffs fora term of years 
under a lease whereby the lessees covenanted not to 
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permit or suffer, at any time during the said term, to 
be used, exercised, or carried on upon the premises, or 
any part thereof, any art, trade, profession, or busi- 
ness whatsoever, without the license or consent in 
writing of the lessor, first obtained for that purpose. 
The lease contained a power of re-entry upon breach of 
covenant. The lessees had, by consent, made some al- 
terations in the premises, and part of the new building 
was occupied by two of the defendants as plumbers, 
and they carried on their business there in a shop 
suited for the purpose. There was no written license 
or consent of the lessor for this business, but two 
quarters’ rent was paid as usual by the lessees after 
the business commenced, with the lessor’s knowledge 
of this use of the premises. There was no evidence of 
the nature of the plumber’s tenancy, but within a year 
of its commencement the plaintiffs took proceedings 
to recover the land on the ground of a forfeiture by a 
continuing breach of the covenant. Held, that it 
could not be presumed that a plumber’s business would 
be commenced upon a less tenancy than a year of the 
shop in which it was to be carried on; and that the 
plaintiff's waiver of the breach by receipt of rent was 
sufficient under the circumstances to render these pro- 
ceedings ineffectual. Q. B. D., March 8, 1880. Griffin v. 
Tompkins. Opinion by Lush and Manisty, JJ., and 
Cockburn, C. J., 42 L. T. Rep. (N. 8.) 359. 


—_—__¢—_____— 


NEW YORK STATE BAR ASSOCIATION. 


SUBJECT AND REGULATIONS FOR THE Post-GRADUATE 
Prize oF Two HUNDRED AND Firry 
DOLLARS, FOR 1880. 


HE Committee on Prizes of the New York State 

Bar Association announce the following subject 
and regulations for the Post-graduate prize of $250 
for 1880: 

First. — The Post-graduate prize of $250 for 1880 will 
be awarded to the writer of the best original thesis, 
argument or work upon the following subject: ‘‘ The 
propriety of regulating commercial intercourse (espe- 
cially that relating to railroads) between the States by 
National legislation; or, what National legislation (if 
any) should be had to regulate commercial intercourse 
between the States.’’ 

Second. —The essay must be sent to the Chairman 
of the Committee, at Malone, on or before the fifteenth 
day of September next, signed merely with a nom de 
plume, and accompanied with the real name of the 
writer in asealed envelope. Only the envelope con- 
taining the name of the author of the winning essay 
will be opened; all others will either be destroyed un- 
opened, or returned with the accompanying manu- 
script to the author upon his request. The successful 
essay willbe the property of the Association, and all 
the other essays, not requested to be returned, will be 
filed for preservation in the archives of the Association. 

Third. —The prize will be awarded at the annual 
meeting of the Association in Albany, on Tuesday, the 
16th day of November, 1880. 

Fourth. — Only those can compete for this prize who 
are members of the Bar of the State of New York, of 
five or more years’ standing, and the prize can only be 
awarded when there shall be at. least five competitors. 

Fifth. — Every production submitted will be exam- 
ined by each member of the Committee, and the award 
of the prize will be made by the Committee upon a 
majority or plurality vote; or in case of a failure of a 
plurality vote, by the Chairman, from those produc- 
tions having the highest and equal votes. 

Sixth.—No member of the Committee on Prizes 
shall in any manner compete for said prize. 

The members of the legal profession are cordially 





invited to compete for this prize. Its founders, by 
limiting the privilege of contending for it to lawyers 
of five or more years’ standing, appeal to the experi- 
enced portion of the profession, to renew the emula- 
tions of scholastic life, under the conviction that this 
would be one of the methods of increasing devotion 
to the science of law among lawyers, and an acquaint- 
ance with its principles among the people. 
The Committee hope that the response to this invi- 
tation will be such as to secure those ends. 
JounN I. GitBert, Chairman, Malone, 4th Dist., 
Lewis L. DELAFIELD, N. Y. City, 1st Dist., 
JosHua M. VAN Cort, Brooklyn, 2d Dist., 
DENNIs B. KEE ER, Syracuse, 5th Dist., 
Exuiorr DANForTH, Bainbridge, 6th Dist., 
Gro. H. Humpurey, Rochester, 7th Dist., 
Gro. WApsworthH, Buffalo, 8th Dist., 
Committee on Prizes. 


NEW BOOKS AND NEW EDITIONS. 


ABBoTtr’s TRIAL EVIDENCE. 

Trial Evidence. The Rules of Evidence applicable on the 
trial of Civil Actions (including both causes of action 
and defenses) at common law, in equity, and under the 
Codes of Procedure By Austin Abbott, of the New 
York Bar. New York: Baker, Voorhis & Co., 1880. Pp. 
xxx, 884. 

i ers plan of this work is entirely novel, so far as we 

know. It ‘‘assumes that the reader is familiar 
with the general principles of the law of evidence, and 
is concerned with their proper application in actual 
practice.”’ Ina word, it assumes to instruct the prac- 
titioner exactly how to try every kind of case, so far 
as the evidence is concerned. It states the appropriate 
evidence in every class of actions; it describes the 
mode of proof; it treats of the weight and sufficiency 
of evidence, of witnesses and documentary evidence, 
and of the effect of the Codes on the rules of evidence. 

In preparing his case, if the practitioner wants to know 

exactly what he must prove and how to prove it, here 

is his guide. It is therefore a practical as distinguished 
from a theoretical work of evidence, and if well exe- 
cuted cannot fail to be the most important and useful 
text-book issued in many years. That the work is 
faithfully performed the reputation of its author isa 
sufficient guaranty. All of Mr. Abbott’s previous 
work is characterized by exactness, thoroughness, and 
discrimination, and we have dipped into this large vol- 
ume sufficiently to be warranted in saying that it is 
worthy of his reputation. The rules are neatly and 
clearly stated, and every rule is fortified by reference 
to authorities. There is an analytical table of con- 
tents and also a good index, but no table of cases cited. 

The book should find a place in the library of every 

lawyer, and should lie at the right hand of every judge 

and referee. Indeed, we cannot see how our profes- 
sion have so long done without such a work. The 
typography is very compact but legible enough, and 
the paper is of the best. 

V BRADWELL’s REPORTS. 

Reports of ihe Decisions of the Appellate Courts of the State 
of Illinois. By James B. Bradwell. Volume V. Con- 
taining all the remaining opinions of the first district 
up to March 29, 1880, all the remaining opinions of the 
second district up tothe June term, 1880; all the re- 
maining opinions of the third district up to the May 
term, 1880, and a part of the opinions of the fourth dis- 
trict of the February term, 1880.. Chicago: Chicago 
Legal News Co., 1880. Pp. 692. 

We note the following cases: Egan v. City of Chi- 
cago, p. 70.— An action may be maintained against a 
city for services rendered, in pursuance of a resolution 
of its common council, in examining the walls of a 
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building being erected by the United States govern- 
ment upon its own land in the city, with a vicw of 
ascertaining whether they are safe. Stowell v. Bair, 
p. 104.—A mortgage of an unsown crop is invalid. 
Western Assurance Co. v. Mason, p. 141. —Inan action 
on a policy of fire insurance on a summer residence, it 
appearing that during the winter the insured visited 
it once a week, and her husband went to it two or 
three times a week, frequently taking meals and re- 
maining over night and entertaining friends there, 
held, no breach of the condition against vacancy. 
Chicago & North-western Railroad Co. v. Carroll, p. 
201.—A railroad company is not absolutely bound 
under all circumstances to furnish all its passengers 
with seats. Lawrence v. Mutual Life Insurance Co. 
of New York, p. 280.— Where one whose life was in- 
sured died in consequence of inadvertently or negli- 
gently taking an overdose of laudanum, held, no breach 
of the condition that the policy should be void in case 
of self-destruction, voluntary or involuntary, sane or 
insane. Neill v. Spencer, p. 461.— One who has per- 
formed pastoral service for a religious society, without 
having been elected pastor, cannot recover therefor, 
even quantum meruit, against the persons signing the 
call. Gale v. Rector, p. 481.—It is error to allow medi- 
cal publications to be read to the jury. Morton v. 
Steward, p. 533. — An infant’s note*for necessaries is 
voidable. Wabash Railroad Co. v. Brown, p. 590.— A 
railway company owes no duty to its employees, either 
at common law or by statute, to keep its track fenced 
against cattle. 
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CORRESPONDENCE. 


DENIALS UNDER THE CODE. 


To the Editor of the Albany Law Journal: 


In view of some recent decisions at the Special Term, 
Supreme Court, in this district, and at General Term 
of the Court of Common Pleas, it might be of interest 
to the readers of the JOURNAL to have the opinion of 
the Court of Appeals in Allis vy. Leonard printed in 
full. The form of general denial almost universally 
employed in this district is as follows: ‘ Defendant 
denies each and every allegation in the complaint con- 
tained, not hereinafter specifically admitted or de- 
nied.’’ 

It was held in McEncroe v. Decker, Special Term, 
New York, November, 1879, that this was neither a 
general nor specific denial, and is a form of denial in 
no way provided for by the present system of pleading. 
58 How. 250. Subsequently, in Bixby v. Drexel, Gen- 
eral Term, Court of Common Pleas, April 5, 1880 (9 Re- 
porter, p. 630), it was held that in an answer, a denial 
of all the allegations of a pleading, except such as are 
thereafter admitted, is not sanctioned by the Code. 
Both these decisions are based upon, and the qpinions 
in them refer to, the cases of The People v. Snyder, 41 
N. Y. 400, and The People v. The Northern Railroad 
Co., 53 Barb. 98, affirmed 42 N. Y. 217. 

It is true that in People v Snyder there is a dictum 
of Judge Daniels, which sustains the proposition, but 
it was not necessary to the decision of the case, nor was 
the point raised below. 

The same proposition is held in The People v. The 
Northern Railroad Co., 53 Barb., at General Term, 
and in the Court of Appeals the case is affirmed, 
42 N. Y. 227, but not on that point. The affirm- 
ance, also, is by a divided court (4 to 3), and the 
dissenting opinion of Foster, J., page 240, presents 
a strong argument in support of the propriety 
of the pleading. It does not appear that in either of 
the two recent decisions, 58 Howard and 9 Reporter, 
the attention of the court was called to the later de- 
cision of the Court of Appeals, in the case of Allis v. 








Leonard. This case is reported 46 N. Y. 688, in mem- 
orandum only. The opinion is nowhere reported in 
full, and upon application to the clerk of the Court of 
Appeals, and to the reporter of that court, the writer 
was informed that the opinion was mislaid, and that no 
copy of it could be furnished. Upon writing, how- 
ever, to the counsel for the appellants in that case, a 
copy was furnished, which is inclosed. 
Respectfully yours, etc., 
New York, June 1, 1880. E. H. L. 


[See ante, p. 28.—Eb. A. L. J.] 
a ann 
NOTES. 
HE American Law Review for July contains the 
second installment of the law of Collateral Secu- 
rities, by Leonard A. Jones; the Judgment non obstante 
veredicto, by William A. Manny; and the case of Hud- 
dell v. Seitzinger, Ex parte Wood, on notes transferred 
as security for antecedent debts, with a note by Arthur 
Biddle; beside the usual miscellaneous matter. —— 
We clip the following advertisement from the New 
York Daily Register: ‘*Lawyers and law students 
willing to become organizers of a lawyers’ temperance 
society in this city, please address ‘Temperance,’ Daily 
Register office. ju29-1t.’"’ The undertaking is laud- 
able, but is not ‘*1t,’’ which we understand to mean 
‘** one time,”’ rather inadequate notice? 


Not every lady and gentleman who has this season 
applauded Miss Terry’s *‘ Portia”’ is aware that, about 
the date when the *‘ Merchant of Venice’’ may be sup- 
posed to have exhibited his gaberdine on the Rialto, 
there actually existed great female lawyers in the 
neighboring city of Bologna. Prof. Calderini, who 
held the Chair of Jurisprudence in that University in 
1360, and Prof. Novella, who occupied it in 1366, were 
not only celebrated for their legal lore and skill, but if 
we may‘trust their portraits, exceedingly beautiful 
women, with noble Greek profiles, dressed in a style 
which Miss Terry might have copied without disad- 
vantage. If women hereafter should again obtain 
entrance into the legal profession, it is not at all im- 
probable that we may see something more of the keen- 
ness of feminine wits engaged in disentangling the 
knots of the law. ‘Two ladies in Ireland, according to 
the Times’ Dublin correspondent, have just been 
conducting their own most intricate cases in a manner 
which excited the surprise of the Master of the Rolls, 
who even observed that he was “ astonished that the 
ladies had been able to put their case on paper so in- 
telligently and clearly without legal advice. ’ If other 
ladies should follow the example of the Misses Fogarty, 
what a falling off must ensue in the solicitors’ bills? 
They lost their case, it is true, but seemingly could not 
have won it under any guidance; and at all events 
they have escaped that great aggravation of the misery 
of defeat in a court of law—the lawyer’s costs.—Pall 
Mall Gazette. 


** American law in the East’”’ is referred to in con- 
nection with the recent murder trial at Alexandria. 
We should be glad to learn how American law in Egypt 
differs from American law in New York, and under 
what sanction a man can be tried and condemned to 
death by a United States Minister, the public prose- 
cutor being the American judge of the International 
Tribunals who opposed the application of the prison- 
er’s counsel that four assessors might sit asajury. It 
is certainly a mockery of justice that a person charged 
with murder should be kept in prison for twelve 
months, and after that delay be convicted by a di- 
plomatist aud by him sentenced to death.—Law Times. 
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CURRENT TOPICS. 


T a meeting of members of the bar of the Fourth 
A Judicial Department, held in Buffalo on the 
18th ult., a committee of fifteen members of the bar 
of that department was appointed and charged 
with the duty of preparing an amended judiciary 
article of the Constitution, to be submitted to the 
Legislature at its next session; and requested to 
invite the aid, counsel and co-operation of the mem- 
bers of the bar of the several judicial distriets in 
the State, in preparing said amended article, and in 
procuring action upon it in the Legislature. The 
committee are as follows: Eighth District — Addi- 
son G. Rice, Grover Cleveland, David H. Bolles, 
Myron Hl. Peck, George C. Greene. Seventh Dis- 
trict — William F. Cogswell, James C. Cochrane, 
Josiah T, Miller, James R. Cox, E. A. Nash. Fifth 
District — John F. Seymour, John C. Churchill, 
Wm. C. Ruger, Irving G. Vann, John D. Kernan. 
The committee have resolved to convene at Saratoga 
Springs, on the 11th of August, 1880, for the pur- 
pose of taking action in the matter suggested in 
the resolution. What that action will be has not 
been discussed or even suggested by the members 
of the committee, but that action in that 
direction is necessary, is a fact fully realized, we 
believe, by the ‘members of the bar, suitors and 
business men generally, throughout the State. Any 
gentleman of the profession wishing to submit 
suggestions upon the subject, but unable to attend, 
can send his views to any member of the committee 
at any time prior to the meeting, and such sugges- 


oS 


some 


tions will be considered. 

The Social Science Association have received from 
the president of the Juristic Society of Berlin, a 
communication in reference to the prize of 6,900 
marks, to be offered in the year 1882, for an essay on 
‘The Formule in the Perpetual Edict of Hadrian, 
in their Wording and Connection.” The Savigny 
Foundation is a fund subscribed in commemoration 
of the great lawyer, Von Savigny, the interest of 
which is applied every two years in a prize for an 
essay on a legal subject, the adjudicators being the 
Imperial or Royal Academies of Sciences of Vienna, 
Munich and Berlin, in rotation. The competition, 
from which only the ordinary home members of the 
Royal Bavarian Academy are excluded, is confined 
to no nationality. The essays, which must be writ- 
ten in Latin, German, English, French or Italian, 
must be sent in by the 28th of March, 1882, ad- 
dressed to the Royal Bavarian Academy of Sciences, 
and bearing, instead of the author’s name, a motto, 
repeated in a closed envelope containing the author’s 
name. Further particulars may be had on applica- 
tion at the office of the Social Science Association, 
1 Adam street, Adelphi, W. C. 

Vou. 22.— No. 3. 





In connection with the recent article on Effect of 
Subsequent Marriage, etc., 21 Alb. L. J. 486, our 
attention has been called to the case of Thorp v. 
Thorp, decided in the General Term of the First 
Department, holding in harmony with Marshall v. 
Marshall, and reversing the judgment of the referee, 
ex-Recorder James M. Smith. It is said that this 
case will go to the Court of Appeals. The learned 
referee conceded that the case of Williams v. Oates, 
4 N. C. 535, was against his position, and consonant 
with the Marshall case. He, however, adduced a 
dictum in his favor in Haviland v. Haviland, 34 N. 
Y. 646, 647, and cited Pensford v. Johnson, 2 Blatch. 
51, as directly in point to the same effect. The 
latter, however, seems hardly authoritative, for it 
was conceded that one party to the marriage, at 
least, was innocent of any intent to evade the law, 
and the point received no extended consideration. 
It is to be hoped that the principal case will settle 
the interesting question, for the Marshall case seems 
never to have gone up. 


In the English Court of Appeal judgment has 
been rendered, denying ‘the application of Thomas 
Castro, the ‘‘ Tichborne claimant” to have the two 
sentences passed upon him for perjury made con- 
current instead of consecutive. Lord Justice James 
said that as a man could be tried for several misde- 
meanors on distinct counts, there was no reason to 
think he could not be sentenced for them. Lord 
Justice Bramwell concurred. He said he thought 
the American case (Tweed) cited justified the attor- 
ney-general in issuing the fiat for the writ of error 
in this case, but now that the matter had been dis- 
cussed it was plain that there was no error in the 
sentence. The Tweed case is reported in 3 Hun, 760, 
and 60 N. Y.559. The principal opinion below was 
pronounced by Westbrook, J., and contains an elab- 
orate examination of authorities and a strong argu- 
ment upon principle. But we then thought and 
still think the opinion of the Court of Appeals un- 
answerable. The present decision of the English 
court will greatly rejoice Mr. O’Conor’s heart, and 
he can now sing nunc dimittis ; but we receive every 
thing from an English court concerning the claim- 
ant with a grain of suspicion. 


The arrogance with which the English press treat 
the Tweed decision is rather amusing. The Lon- 
don Telegraph speaks of it as a ‘‘ curious decision” 
‘dragged to light.” And again: ‘‘But although 
the judgment of the court of New York naturally 
carries with it great weight, it seems to formulate 
neither good law nor good sense. No other Ameri- 
can court has adopted it. The principle it embraces 
is unknown to English law and unjustified by 
English precedents. Indeed, it was given in re- 
versal of the decision of other judges, who, for 
aught we know, were men whose opinions were as 
much entitled to respect as are the opinions of those 
who delivered it.” The Times says: ‘‘It proceeds 
on considerations foreign to English criminal law, 
and it does not commend itself as intrinsically rea- 
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sonable.” Even Lord Justice James, in delivering 
the opinion of the court in the Claimant’s case, 
departs from the courtesy and respect of late shown 
by English judges to American decisions. He says: 
‘*Thave always felt unfeigned respect for the de- 
cisions of the courts in America upon matters of 
law common to their jurisprudence and ours; but I 
confess that I was startled by the mode in which 
the judges in the case cited dealt with the question. 
They seem to have thought it sufficient to say that 
the contrary view to theirs had never been laid 
down, and that theirs was in accordance with the 
English common law in 1775, at the era of the 
separation from this country, disregarding the dicta 
of our judges since then. And they treat the pre- 
cedent of the sentence in the 7ichborne case as of 
no authority, though that was a judgment of several 
judges, and theirs was only the decision of three 
judges overruling the opinion of three others.” 
This extract shows with how little care and how 
much bias his Lordship has read the opinion of our 
court. So far from having ‘‘ thought it sufficient 
to say that the contrary view to theirs had never 
been laid down,” the court exhaustively review all 
the authorities, and discuss the matter upon princi- 
ple, in two opinions of 31 pages, on the point in 
question. So far from the judgment having been 
pronounced by three judges, it was the unanimous 
opinion of a court of seven, while that of the 
Tichborne case was of only three, we 
believe, and at nisi prius. After being 
and ‘‘startled” to a great degree, his Lordship dis- 
covers ‘‘that the judgment of the American court 
proceeded upon a view different from that of our 
courts, that different offenses should not be prose- 
cuted in the same indictment.” It is sufficient for 
the vindication of the remarks of our court on the 
Tichborne case, that it demonstrates that 
there was no warrant for the Tichborne sentence in 
the English common law prior to April 19, 1775, 
which is the foundation of our law, and that, as our 
court observe, ‘‘the practice of uniting several 
counts in an indictment” for felony, “is a departure 
from the ancient practice.” We are aware that the 
prevalent English doctrine has been sanctioned in 
remarks on the 7veed case by Mr. Bishop, with his 
customary violence, and by Dr. Wharton, with his 
customary calmness. It must be remembered that 
our court do not deny the right to try several mis- 
demeanors under one indictment, but only the right 
to impose a greater aggregate punishment than is 
permitted for one. 


original 
‘* shocked” 


to say, 


A good many have asked us whether something 
cannot be done to put a stop to the disgusting ex- 
hibition making by Dr. Tanner, in the city of New 
York, in trying to go without food for forty days, 
and whether, if he breaks down in the attempt, 
those who are watching him cannot be punished as 
accessory to his death. We really do not now think 
of any way to stop him nor to punish his abettors. 
There seems to be no law against a man’s making 
an ass of himself. Some voluntary risks, dangerous 





to life, are forbidden, as duelling and prize-fighting. 
Others are not, as pedestrian matches and rowing 
contests. Tanner is professedly not trying to kill 
himself; he proposes to live. Soif he should die 
his watchers could not be condemned as abettors of 
suicide. He does not come within Mr. Bergh’s ju- 
risdiction, for his act is entirely voluntary, and he 
is an adult, presumably capable of eating if he 
wants to eat. The best way to put a stop to such 
idiocy is to let other idiots stop running after him. 


In our note on Nash v. Fugate, 21 Alb. L. J. 464, 
we spoke of the decision as opposed to Guild vy. 
Thomas and People v. Bostwick. We did not intend 
to be understood that either of those cases involved 
the exact circumstances of the principal case, 
namely, a scroll at the bottom of a bond with no 
name appended, and the bond delivered to the ob- 
ligee by the principal obligor, in violation of a con- 
dition imposed by one of the signers, that others 
should sign. We meant to say that the principal 
case is opposed to those, in that it holds that the 
bond being complete on its face, no such secret 
condition The point about the 
scrolls is subsidiary, and is adjudged merely to 
show that this bond was complete on its face. 


can be shown. 


The Supreme Court of Pennsylvania seem to be 
‘‘experiencing religion.”” We called attention, 21 
Alb. L. J. 462, to the remarkable way in which they 
had eaten their own words in case of Bishop O'Hara 
and 
case of the same sort. In Burd Orphan Asylum v. 
School District of Upper Darby, 20 Alb. L. J. 383, 
they held that an institution for the support and 
education of the orphan children of a distinct de- 
nomination of Christians was not such a ‘‘ purely 
public charity” as to be exempt from 
within the spirit of the Constitution. Trunkey, J., 
delivered the opinion. We did not notice any dis- 
sent. But a reargument was granted, and now the 
court decide substantially the converse. 8 W.N. 
C. 446. The exact decision is as follows: ‘‘A 
‘purely public charity’ within the meaning of the 
Constitution of Pennsylvania may be one in which 
the designated beneficiaries are to be all of one par- 
ticular religious faith, provided that the persons to 
be benefited are indefinite within the specified class. 
The fact that the beneficiaries were to be of a par- 
ticular religious faith did not make the institution 
any less a ‘purely public charity.’ At any rate the 
persons of the third class were in legal contempla- 
tion beneficiaries upon the same title and with the 
same abstract rights as those of the first and second 
classes; and therefore the institution must be 
held to be open to the general public.” No refer- 
ence is made to the former decision. Gordon, 
Trunkey, and Sterrett, JJ., dissented. We shall 
allude to the opinion elsewhere. It is our purpose 
here only to note the extreme uncertainty of the law 
in Pennsylvania where religious institutions are coa- 


v. Stack ; now we have to chronicle another 


taxation, 


cerned, 
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NOTES OF CASES. 

N State v. Smith, lowa Supreme Court, June 17, 
| 1880, 6 Northw. Rep. 153, it was held, in a 
prosecution for bastardy, not error to allow the al- 
leged bastard child, two years old or more, to be 
exhibited to the jury, and permit them to determine 
as to the family resemblance between such child and 
the alleged putative father. Statements of counsel 
calling attention to certain alleged points of resem- 
blance, eld, if erroneous, to be without prejudice. 
The statement of counsel was as follows: ‘I only 
wish to call the attention of the jury to what any 
one can see plainly, with half an eye, that the eyes of 
this exhibit (the child) are hooked, and that also the 
eyes of the defendant are hooked, and that the eyes 
of Reka Helm are not.” The court said: ‘* The de- 
fendant claims that any resemblance, if it should be 
thought to exist between such a child and a man 
alleged to be its father, is too unreliable to consti- 
tute legal evidence of the alleged paternity. It is 
a well-known fact that resemblances often exist be- 


tween persons who are not related, and are wanting 
Still, what is called fam- 
ily resemblance is sometimes so marked as scarcely 
to admit We are of the opinion, 
therefore, that a child of the proper age may be ex- 
hibited to a jury as evidence of alleged paternity. 


between persons who are, 


of a mistake. 


Precisely what should be deemed the proper age we 
need not determine. It was held in State v. Dan- 
forth, 48 Iowa, 43; 8. C., 30 Am. Rep. 387, that it was 
error to allow a child three months old to be exhib- 
ited. That case is relied upon by the defendant in 
this. But achild which is only three months old 
has that peculiar immaturity of features which char- 
acterizes an infant during the time it is called a 
babe. <A child two years old or more has to a large 
extent put off that peculiar immaturity. In allow- 
ing a child of that age to be exhibited we think the 
court did not err, especially under the instruction 
This de- 
cision seems to us about as bad as can be, and not 
much helped by the instruction that if the jury 
‘did not clearly see such resemblance they should 
disregard all claims of resemblance on the part of 
the State.” 


given, to which we shall hereafter refer.” 


In Marquette, etc., Railroad Co. v. Spear, Michigan 
Supreme Court, June 23, 1880, 6 Northw. Rep. 202, 
the owner of a warehouse owned a railroad track, 
running on his own premises near it, and employed 
a railroad company to send an engine to draw cars 
over it for his accommodation. The engine threw 
off sparks badly, and this he observed and com- 
plained of, but nevertheless continued to make use 
of it fora long time. At last the warehouse was 
set on fire and burned from the sparks emitted by 
it. Ileld, that the owner had no redress against the 
railroad company for the burning. It is immaterial 
that the railroad company, on repeated application 
made that it should repair the engine, had promised 
to do so ‘‘ sometime,” the use continuing thereafter, 
with the knowledge of the plaintiff, and on his own 
application. The court said: ‘‘This was not the 





case of a defective locomotive moving through the 
country and scattering desolation among those to 
whom its proprietors owed the duty of a care corre- 
sponding to its dangerous nature; but it was a case 
of private employment, whereby the proprietors of 
the engine were solicited to send it upon the private 
business of the employers into a place where the 
latter well knew, and had for a long time known 
and understood, it was likely to do mischief. If 
there was negligence on the part of the railroad 
company, it was to be found in consenting to be 
thus employed, There is just the same and no 
more reason for plaintiffs to complain of it, that 
there would have been had they hired the owner of 
a vicious animal, known by them to be such, to 
bring him for their purposes upon their premises, 
and then been injured by him, as they should have 
anticipated they might be. That which one con- 
sents to, and invites, he cannot complain of in the 
law as an injury. Motz v. Detroit, 19 Mich. 495; 
Mazxiell v. Bridge fompany, 41 id. 453.” On the 
other point, the court said: ‘‘When there is a 
promise to repair immediately, or within a fixed 
time, and a party relies upon its having been done, 
and is injured because of such reliance, he has a 
right to complain; but this is no such case. The 
promise was wholly indefinite, and plaintiffs never 
relied upon it except as a probable future event. 
They knew the repairs had not been made when 
they employed the engine on the day of the fire, 
and they deliberately and most carelessly took the 
risks of what actually happened.” 


In Dells v. Kennedy, Wisconsin Supreme Court, 
June, 1880, 6 Northw. Rep. 246, it was held that a 
registration law, in so far as it prohibits a duly qual 
ified elector from voting at an election, unless he 
has been registered before the election, or becomes 
qualified after the last day for completing the regis- 
try, and before the election, is unconstitutional and 
void, the electoral qualifications being laid down in 
the Constitution, and the Constitution conferring 
no authority upon the legislature, directly or indi- 
rectly, to change, impair, add to or abridge them, 
The same had been substantially decided in State ex 
rel. v. Baker, 88 Wis. 71, and in Page v. Allen, 58 
Penn. St. 346. In the latter case it was said: 
‘*These are the constitutional qualifications neces- 
sary to be an elector. They are defined, fixed and 
enumerated in that instrument. In those who pos- 
sess them is vested a high, and to a freeman, sacred 
right, of which they cannot be divested by any but 
the power which establishes them, viz., the people, 
in their direct legislative capacity. This will not 
be disputed. For the orderly exercise of the right 
resulting from these qualifications it is admitted 
that the Legislature must prescribe necessary regula- 
tions as to the places, mode and manner, and what- 
ever else may be required to insure its full and free 
exercise. But this duty and right inherently imply 
that such regulations are to be subordinate to the 
enjoyment of the right, the exercise of which is 
regulated. The right must not be impaired by the 
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regulation. It must be regulation purely, not de- 
struction. If this were not an immutable principle, 
elements essential to the right itself might be in- 
vaded, frittered away, or entirely exscinded, under 
the name or pretense of regulation, and thus would 
the natural order of things be subverted by making 
the principle subordinate to the accessory. To 
state is to prove this position. As a corollary of 
this, no constitutional qualification of an elector can 
in the least be abridged, added to, or altered, by 
legislation or the pretense of legislation. Any such 
action would be necessarily absolutely void and of 
no effect.” In the principal case, in answer to the 
argument that no elector need lose his vote except 
by his own default or neglect, the court say: ‘If 
this were a correct statement of the effect of this 
law, then it might not be obnoxious to objection in 
the particular, which, in our opinion, renders it un- 
constitutional and void. By the effect of this law 
the elector may, and in many cases must and will, 
lose his vote, by being utterly unable to comply with 
this law by reason of absence, physical disability, or 
non-age, and an elector can lose his vote without his 
own default or negligence in these particulars.” 
‘¢ The law disfranchises a constitutionally qualified 
elector, without his default or negligence, and 
makes no exception in his favor, and provides no 
method, chance or opportunity for him to make 
proof of his qualifications on the day of election, 
the only time, perchance, when he could possibly 
do so.” ‘No registry law can be sustained which 
prescribes qualifications of an elector additional to 
those named in the Constitution, and a registry law 
can be sustained only, if at all, as providing a rea- 
sonable mode or method by which the constitutional 
qualifications of an elector may be ascertained and 
determined, or as regulating reasonably the exercise 
of the constitutional right to vote at an election. 
If the mode or method, or regulations, prescribed 
by law for such purpose, and to such end, deprive 
a fully qualified elector of his right to vote at 
an election, without his fault and against his 
will, and require of him what is impracticable 
or impossible, and make his right to vote de- 
pend upon a condition which he is unable to per- 
form, they are as destructive of his constitutional 
right, and make the law itself as void, as if it 
directly and arbitrarily disfranchised him with- 
out any pretended cause or reason, or required of an 
elector qualifications additional to those named in 
the Constitution. It would be attempting to do in- 
directly what no one would claim could be done 
directly.”” Taylor, J., dissented. It should be 
noted that our own Constitution provides that 
“laws shall be made for ascertaining by proper 
proofs the citizens who shall be entitled to the right 
of suffrage hereby established.”” Whether the Wis- 
consion Constitution contains an equivalent provis- 
ion, we are not aware, but even under this provision 
the decision in question would seem to hold that a 
registry like our own is unconstitutional. The valid- 
ity of ours has never been questioned, but was 
_— in People ex rel. Frost v. Wilson, 62 N. Y. 





In Webber v. Townley, Supreme Court of Michi- 
gan, June, 1880, 11 Cent. L. J. 6, it was held that 
a person has no right, at common law, to a copy or 
abstract of the entire records of a public office, in 
which he has no special interest but which he de- 
sires to obtain for speculative purposes. After 
enumerating the intolerable inconveniences which 
the converse of this proposition would cause, the 
court observe: ‘‘These and many other embarrass- 
ing questions must arise if this right is found to 
exist. It would not, however, end here. This be- 
ing aright which we might term one not coupled 
with an interest, must apply equally to the records 
of each and every public office. True, the copies or 
abstracts from each of the several public offices 
might not be so profitable to the parties making the 
same as would those from the register’s office, but 
this would not go to the right to make the abstract. 
May, then, parties in no way interested, other than 
as are these relators, insist upon the right to inspect 
and copy or abstract the records of our courts, of 
the treasurers of our counties, of the several county 
offices; and, indeed, why with equal propriety may 
it not be extended to a like right in each of the 
several State offices? The right once conceded 
there is no limit to it, until every public office is ex- 
hausted. The inconveniences which such a system 
would engraft upon public offices; the dangers, 
both of a public and private nature, from abuses 
which would inevitably follow in the carrying out 
of such a right, are conclusive against the existence 
thereof.” The court observe, in respect to the stat- 
ute giving the right to inspect public records and 
make transcripts: ‘‘The language of the act re- 
ferred to does not in clear and unmistakable terms 
include a case like the present, and such an one 
should not be conferred by construction. The ob- 
ject of the act was to enable persons having occa- 
sion to make examination of the records for any 
lawful purpose, and what would be we have already 
indicated, to have suitable facilities therefor, to 
point out their rights and limitations therein, and 
the right and duty of the official custodian of the 
records in connection therewith. This was right 
and proper, in order to define the respective rights 
and prevent conflict or confusion, but clearly this 
act does not extend to a case like the present.” In 

erry V. Williams, 12 Vroom, 332, it was held that 
a citizen who desires to inspect recommendations 
filed with the collector of taxes as the basis for issu- 
ing pending liquor licenses, in order to ascertain 
whether the provisions of the law have been ob- 
served, and to secure obedience of the law, is enti- 
tled to mandamus to compel the exhibition of such 
letters. 
sieeeaninncntipeiaaamsii 
WHAT CONSTITUTES A MAJORITY OF 
ELECTORS? 
\W* lately promised our readers a review of the 
authorities on the point just decided by the 
Indiana Supreme Court, in respect to the adoption 
of the constitutional amendments. The question 
is, what constitutes ‘‘a majority of the said electors 
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of the State”? The amendments in question were 
voted upon at town elections, and although they re- 
ceived a majority of the votes cast upon the partic- 
ular questions, they did not receive a majority of 
all the votes cast at the same time for town officers. 
The majority of the court held that they must at 
least receive a majority of all the votes cast at the 
same election. The following are the authorities in 
point: 

Taylor v. Taylor, 10 Minn. 107, held that the con- 
stitutional provision, art. XI, § 1, that all laws pro- 
viding for changing county seats shall be submitted 
to the electors of the county at the next general 
election, and ‘‘ adopted by a majority of such elect- 
ors,” simply requires a majority of the electors pres- 
ent and voting at such election. It did not appear 
in this case that the law in question did not receive a 
majority of all the votes cast on any subject at that 
election, but it did appear that it did not receive a 
majority of all the legal voters of the county. The 
court said: ‘‘The plaintiff claims that this section 
requires an absolute majority of those qualified to 
vote in the county at the time of the election. This 
construction is perhaps in accordance with the letter 
of the Constitution, but it leads to such practical 
inconvenience, hardship, and absurdity, we cannot 
believe it to be in accordance with the spirit and 
meaning of that instrument.” The court rely on 
Tennessee and Illinois decisions, which we shall no- 
tice below. Berry, J., dissented. State v. Mayor, 
37 Mo. 270, and State v. Binder, 38 id. 450, hold 
the same doctrine as to measures submitted at spe- 
cial elections. 

In Bayard v. Klinge, 16 Minn. 249, it was held 
that under the provision in art. XI, $ 1 of the Con- 
stitution, that all laws for removal of county seats 
shall, before taking effect, be submitted to the elect- 
ors of the county, at the next general election after 
the passage thereof, and be adopted by a majority 
of such electors, it is not competent for the Legisla- 
ture to provide that such a law shall take effect and 
be in force after its submission to the electors of 
said county at the next general election after the 
passage thereof, and its adoption by a majority of 
such electors voting thereon, unless that majority is 
also a majority of all the votes cast. The court 
hold that the words in the Constitution, ‘‘a major- 
ity of such electors” cannot be construed to mean 
simply a majority of those voting upon the particu- 
lar question. The court distinguish Taylor v. Tay- 
lor as follows : 

‘The majority of this court, as then constituted, 
held in that case, that inasmuch as a literal construc- 
tion of the constitutional provision above quoted, 
would in their opinion involve great hardship and 
absurdity, they were therefore to deviate a little 
from the received sense, and literal meaning of the 
words, and interpret it in accordance with what ap- 
peared to be the intention of its framers. Hence, 
considering that the Constitution requires such law 
to be submitted to the electors at a general election; 
that the returns would show the actual number of 
persons present at such election, voting on any ques- 
tion ; that as a general rule it is the duty of every 





elector to attend and vote at such general election, 
and that the law presumes that every citizen does 
his duty, they hold, that in the eye of the law, 
those present and voting at such election, not on 
any such question then submitted, but on any ques- 
tion then to be voted on, constitute the electors of 
the county, in the sense in which art. XI, § 1 of the 
Constitution, uses those words; that is to say, that 
body, the adoption by a majority of whom of such 
a law as is there referred to would be the adoption 
thereof by a majority of the electors of the county.” 
Stress is laid upon the fact that while section 1 
requires a majority, upon the particular question, of 
all those voting at the general election, section 2 
only requires a majority of those voting upon the 
particular question. The court observe: ‘* A mate- 
rial link in the chain of reasoning by which the 
majority of the court in Taylor v. Taylor et al. ar- 
rived at their conclusion is, that as it is the duty 
of every elector to attend and vote at such general 
election, the law, which presumes that every one 
does his duty, presumes that he did so attend and 
vote. Granting, however, not only that it is his 
duty so to attend and vote on those questions then 
arising under the general law, in which every citi- 
zen is alike interested; but also on matters like that 
before us, of purely local interest, which by any 
special law are then to be submitted; (a proposition, 
which, as at present advised, appears to us to be 
untenable;) still, the further presumption that he 
did vote on such particular question could not 
arise in the face of the provision of the law now be- 
fore us, that it shall take effect if adopted by a ma- 
jority of those voting thereon, for the law of itself 
contemplates herein the existence of electors who 
will not vote at all on the questions submitted by 
it; and of course, no such presumption could arise 
in any case, in which the record, as in the case 
above supposed, showed on its face that they did 
not so vote. It is suggested, however, that though 
it should appear by the record that all the electors 
have not voted on the question, those who have not 
will be deemed to acqtiiesce in the action of the 
majority. The principle upon which such a pre- 
sumption is to be based is not stated, and we cannot 
perceive that there is any. The respondent says, 
indeed, that a man’s inaction is not to be counted 
as a vote with the minority, but that is no reason 
why it should be counted with the majority. It is 
only another way of saying that it should be.” The 
court rely on State v. Winkelmeir, infra, and distin- 
guish Gillespie v. Palmer, on account of the differ- 
ent wording of the constitutional provision. This 
holding was followed in Hverett v. Smith, 22 Minn. 
53. 

In State v. Winkelmeir, 35 Mo. 103, an act of the 
Legislature gave permission to municipal corpora- 
tions in St. Louis county to allow the sale of re- 
freshments on any day in the week, when authorized 
by a majority of the legal voters of the respective 
cities. A vote for such permission received 5,000 
affirmative to 2,000 negative votes out of a vote of 
13,000 cast for city officers on the same day. Held, 
that the measure had not received a majority within 
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the intent of the law. No authorities were cited, 


and the court simply observed: ‘‘ The act expressly 
requires a majority of the legal voters; that is, of all 
the legal voters of the city, and not merely of all 
those who might at a particular time choose to vote 
upon the question.” 

Louisville & Nashville R. R. Co. v. 
of Davidson County, 1 Sneed, 637, was cited in and 
strongly resembles Tuylor v. Taylor. The point 
decided is, that on a vote as to whether a county 
will take stock, under a law requiring a majority of 
the voters of the county, a majority of those attend- 
ing and voting is conclusive. The court said: 
‘*How can we know how many legal voters there 
aré in a county at any given time? We cannot ju- 
dicially know it. If it were proved that the vote 
were much larger than in the last preceding politi- 
sal election, or by the last census, by the official re- 
returns, or the examination of the witnesses, it 
would be only a circumstance, certainly not conclu- 
sive. But we put our decision of that question 
upon a more fixed and stable ground. Whena 
question or an election is put to the people, and is 
made to depend on a vote of a majority, there can 
be no other test of the number entitled to vote but 
the ballot-box. If in fact there be some or many 
who do not attend and exercise the privilege of 


County Court 


voting, it must be presumed that they concur with 
the majority who do attend, if indeed they can be 
known at all to Certainly it 
would be competent for the Legislature to prescribe 
a different rule. But when they simply refer a ques- 
tion to the decision of a majority of the ‘ voters of a 
county,’ it cannot be understood that they mean any 
thing more than those who see fit to exercise the 
privilege. 
the opposite rule. 


have an existence. 


Great inconvenience would result from 
This decision is therefore not 
in point, but the language has some force as a dictum, 
for the argument respecting those who stay away 
from an election is perfectly applicable to those who 
attend but do not choose to vote on the particular 


” 


question. 

People ex rel. Mitchell v. Warfield, 20 Ill. 159, de- 
cides that on the question of relocating a county 
seat, where the law only authorizes the clerk to can- 
vass the votes cast on the question of relocation, 
and certify the result, without regard to other votes 
cast at the same election, he cannot give a certificate 
which will afford legal evidence that the county seat 
has been changed in conformity with the require- 
ments of the Constitution. This was an application 
for mandamus to compel the issue of a marriage 
license. The law in question applied only to Saline 
county. The Constitution required a majority of 
the voters of any county to effect such a change. 
The election in question was a special election. The 
court said: ‘‘ The statute itself cannot be sustained, 
under the Constitution, if we adhere to its literal 
expressions, for it requires, in order to relocate the 
county seat, but a majority of the votes cast on the 
subject of relocation, whereas the Constitution goes 
farther, and requires a majority of the voters of the 
county. The law may be sustained by reading it 
in the light of the Constitution, and construed as 





giving effect to the affirmative vote, when such 


affirmative vote is by a majority of the legal voters 
of the county. The Legislature may have assumed, 
and doubtless did, that all would vote upon the 
question, and such is the practical effect if we count 
the votes in the negative, which are silent on the 
subject. In this mode alone can the law be sus- 
tained authorizing township organization, which has 
been in operation in most of the northern counties 
of the State since the adoption of the Constitution. 
It is a question of no small difficulty to determine in 
what mode it shall be ascertained who are the voters 
of the county, so as to determine whether a major- 
ity have voted in favor of a relocation. The same 
difficulty arises under the law authorizing township 
organization. This portion of the Constitution 
must receive a practical construction. We under- 
stand it to assume —and such we believe was the 
understanding of its framers—that the voters of 
the county referred to were the voters who should 
vote at the election authorized by it. If we go be- 
yond this, and inquire whether there were other 
voters of the county who were detained from the 
election by absence or sickness, or voluntarily ab- 
sented themselves from the polls, we should intro- 
duce an interminable inquiry, and invite contests in 
elections of the most harassing and baneful charac- 
ter, if we did not destroy all of the practical benc- 
fits of laws passed under these provisions of the 
Constitution. We hold therefore that a majority of 
the legal votes cast at this election is sufficient to 
determine the question of a relocation of the county 
seat. See 1 Sneed, 692." This decision there- 
fore is like that in Taylor v. Taylor, and is there 
cited as authority, while the dicta are in harmony 
Of this decision, the court 
say in Bayard v. Klinge: ‘‘As to the 
Court of Illinois, it decides in so many words, that 


with the principal case. 
Supreme 


a majority of the legal votes cast at the election, 
not a majority of those voting on any particular 
question, is a constitutional majority of the voters of 
the county; thus counting those who do not vote, 
in the negative, instead of with the majority.” 

On the other hand, in Gillespie v. Palmer, 20 Wis. 
544, it is held that a legislative act, extending the 
right of suffrage to colored persons, and conditioned 
to become a law on receiving ‘‘a majority of all the 
votes cast at the next general election,” is adopted 
upon receiving a majority of all the votes cast on 
that subject at such election. The constitutional 
provision was that the right of suffrage might be 
extended on being ‘‘ submitted to a vote of the peo- 
ple, at a general election, and approved by a major- 
ity of all the votes cast at such election.” This is a 
much stronger decision than any of those which we 
have cited above, for the Constitution expressly re- 
quires, for the adoption of the subject specially 
designated, ‘‘a majority of all the votes cast at such 
election,” and this is construed to mean a majority 
of ali the votes cast on that particular subject. The 
court said that two other and different contentions 
were urged: first, that it meant a majority of all 
the votes on all subjects and for all officers; and 
second, a majority of all the voters voting. The 
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first was said to be manifestly absurd. As to the 
second, it involved the construction that ‘‘ votes” 
and ‘‘voters”’ are synonymous; but even if the 
word were ‘‘ voters,” the same conclusion must be 
reached. The court said: ‘‘ Under the provisions 
of our Constitution, as well as of other Constitu- 
tions, persons are elected to a particular office who 
have a majority of the votes cast —not for the can- 
didates for some other office, but for the candidates 
for that office. Measures or laws are also declared 
adopted or rejected according as they receive or 
fail to receive each a majority of the votes cast for 
or against it. To declare a measure or law adopted 
or defeated — not by the number of votes cast di- 
rectly for or against it, but by the number cast for 
and against some other measure, or for the candi- 
dates for some office or offices not connected with 
the measure itself—would not only be out of the 
course of ordinary legislation, but so far as we 
know, a thing unknown in the history of constitu- 
tional law.” The foregoing is from the opinion of 
Downer, J. Dixon, C. J., says that without the 
words, ‘‘at such election,” ‘*no one could hesi- 
tate,” and these words he explains as intended ‘‘to 
exclude the idea that a majority of votes cast at 
any other than a general election should suffice.” 
He continues: ‘‘ But in neither case, in my judg- 
ment, does the addition afford the slightest ground 
for saying that the framers intended that votes cast 
at the same election upon other subjects should be 
counted either for or‘against the law for extending 
the right of suffrage. Such a provision in the Con- 
stitution of a State would be an anomaly in our sys- 
tem of government. It would be contrary to the 
fundamental American idea, which is that in all 
popular elections the will of a majority of the voters 
voting upon any subject or question submitted shall 
prevail.” No authorities are cited. 

Judge Cooley, in ‘Constitutional Limitations,” 
in a note, citing the above cases, without further 
consideration, says: ‘* This must be understood to 
mean a majority of those voting at the election on 
any question.” 

The principle of Taylor v. Taylor is expressly ap- 
proved in County of Cass v. Johnston, 95 U. S. 360, 
which holds, in regard to a township subscription 
for railroad stock, that a majority of those voting 
at a special election satisfies the requirement of the 
Constitution that such measures must receive the 
vote of two-thirds of the qualified voters of the 
town, In regard to State v. Winkelmeir, 
the court said: ‘‘ Taking the opinion as a whole, it 
is apparent that there was no intention of deciding 
that resort must be had elsewhere than to the 
records of the election at which the vote was taken 
to ascertain whether the requisite majority had been 
obtained.” Mr. Justice Bradley dissented, and his 
opinion must be ranked on the side of the principal 
case. 

It thus appears that the Indiana decision is sup- 
ported by a majority of the authorities on the point 
in question. It may well be doubted that it has the 
better foundation in principle. There seems to be 
no logical escape from the reasoning of the Wiscon- 


ete, 





sin court, and we prefer that doctrine. 








JURISDICTION OF ACTIONS FOR INJURIES 
TO LANDS SITUATED IN A 
FOREIGN STATE. 

“The law is unknown to him who knoweth not the 
reason thereof.” - 


We purpose to show that the courts of New York 
State have jurisdiction of actions for injuries to land 
situated in a foreign State or country. For this pur- 
pose it is necessary to trace the common law of venue 
to its fountain-head: ‘from the first rough sketches 
to more perfect draughts; from the first causes or oc- 
casions that produced them, through all the effects, 
good and bad, that they produced.”’ 

It is very curious and instructive to trace the pro- 
gress of the English law respecting the locality of ac- 
tions. During the earliest ages juries were selected 
for the very reasons which would now argue their un- 
fitness, namely, their personal acquaintance with the 
parties and the merits of the cause; and few rules of 
law were enforced with greater strictness than those 
which required that the venue, visne, or vicinetum, in 
other words, the neighborhood whence the juries were 
to be summoned, should be also that in which the 
cause of action had arisen; in order that the jury who 
were to determine it principally from their own pri- 
vate knowledge, and who were liable to be attainted if 
they delivered a wrong verdict, might be persons likely 
to be acquainted with the nature of the transaction 
which they were called upon to try. In order to effect 
this end the parties litigant were required to state in 
their pleadings with the utmost certainty, not merely 
the county, but the very venue, é. e., the very district, 
hundred, or will, Within that county, where the facts 
that they alleged had taken place, in order that the 
sheriff might be directed to summon the jury from the 
proper neighborhood in case issue should be taken on 
any of such allegations. It followed, of course, thata 
new venue was designated as often as the allegations of’ 
the parties litigant shifted the scene of the transaction 
from one part of the country to another. This was, 
however, soon found to produce great inconveniences, 
for in mixed transactions, which may happen partly in 
one place and partly in another, it was extremely diffi- 
cult to ascertain the right venue, and as the number of 
these transactions increased with increasing civilization, 
these difficulties about determining the place of trial 
became of constant occurrence and soon induced the 
courts, in order to relieve themselves, to take a dis- 
tinction between transitory matters, such as a con- 
tract which might happen anywhere, and local ones, 
such as a trespass to the realty, which could only hap- 
pen in one particular place, and they established as a 
rule that in transitory matters the plaintiff should 
have a right to lay the venue where he pleased and the 
defendant should be bound to follow it, unless indeed 
his defense consisted of some matter in its nature 
localand which must therefore, ex necessitate rei, be 
alleged to have taken place where it really happened. 
But where a matter alleged in pleading was of a local 
description, the venue for the trial of such matter 
could be nowhere but at the very place where it was 
alleged in pleading to have happened. 1 Smith’s Lead. 
Cas. 781. 

Independently of some legal fiction, the jurisdiction 
of a common-law court could never extend to a cause 
of action accruing beyoud the limits assigned to the 
running of its writs. This will be sufficiently evident 
if we reflect, that while the common law requires that 
the truth of every material fact traversed should be 
tried by a jury of the place where it is alleged to have 
happened, the rules of pleading equally demand that 
such an ‘allegation of place should accompany every 
material averment. In order to obviate this difficulty 
the English courts permitted the plaintiff, in certain 
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actions which were regarded as transitory in their 
character, to allege a fictitious place as the one where 
the cause of action accrued, and obliged the defendant 
to follow the place thus assigned through all succeed- 
ing averments of a similar nature. In this way the 
courts obtained the power of considering transitory 
actions, even when their cause happened beyond the 
limits of thekingdom. But when the action was local 
in its nature it still remained necessary to aver all ma- 
terial facts as happening where they actually occurred, 
and hence no venire could be issued and no trial had 
when the venue thus laid was beyond the reach of the 
process of the court. In this manner jurisdiction was 
acquired over all transitory actions wherever the cause 
which gave them birth happened, while no cognizance 
could be taken of local actions save when a jury of the 
county could be summoned to try them. Id. 789, 
American note. 

It becomes necessary, therefore, to a correct under- 
standing of the modern law of venue, to ascertain 
what actions are local and what transitory. Where 
the subject or thing to be recovered is in its nature 
local the action is local. Of this class are all real ac- 
tions — actions of waste, when brought on the statute 
of Gloucester (6 Edw. 1), to recover, together with dam- 
ages, the locus in quo, or place wasted — and actions of 
ejectment. All these are local because they are 
brought to recover the seizin or possession of lands 
which are local subjects. And various actions which 
do not seek the direct recovery of lands are also local 
by the common law, because they arise out of some 
local subject or the violation of some local right or in- 
terest. Within this class of cases are many actions in 
which only pecuniary damages are recoverable. Such 
are the common-law action of waste and trespass quare 
clausum fregit ; as likewise trespass on the case for in- 
juries affecting things real — as for nuisances to houses 
or lands — disturbances of rights of way, or of com- 
mon, obstruction or diversion of water-courses, etc. 

No action will lie in one sovereign State for the re- 
covery of lands or tenements lying in another; since a 
judgment in the action could by no possibility be en- 
forced. Nor in general could any personal action be 
maintained in one sovereign State for a trespass, nui- 
sance, or other injury to real property, lying in another, 
such actions being local (as already stated) because 
they arise out of local subjects. But it has been held 
that this last rule admits of an exception, where a local 
cause of action requiring a reparation in damages only 
arises in a foreign country in which there are no regu- 
lar courts of judicature, and in which of course no 
legal remedy can be obtained. In such cases this ex- 
ception has been allowed in some instances from ne- 
cessity, to prevent a failure of justice. And as the 
judgment in this class of cases is for damages only, 
there is indeed no practical difficulty in enforcing it, as 
there would be if the action were brought for the re- 
covery of a specific local subject situated in a foreign 
country. Thus where certain houses erected by the 
plaintiff on the coast of Nova Scotia had been illegally 
demolished by the defendant at a time when no regu- 
lar administration of justice had been established in 
that province, and an action of trespass for that injury 
was brought in the English court of King’s Bench, 
Lord Mansfield held the action to be maintainable 
upon this principle, namely, “ that the reparation here 
was personal and for damages, and that otherwise there 
would be a failure of justice, for it was upon the coast 
of Nova Scotia, where there were no regular courts of 
judicature; but if there had been, Captain Gambier 
might never go there again, and therefore the reason of 
locality in such an action in England did not hold. I 
quoted a case of an injury of that sort in the East In- 
dies, where even in a court of equity, Lord Hardwicke 
had directed satisfaction to be made in damages; that 
case before Lord Hardwicke was not much contested ; 





but this case before me was fully and seriously argued 
and 1,000/. damages given against Captain Gambier. 
Ido not quote this for the authority of my opinion, 
because that opinion is very likely to be erroneous; 
but I quote it for this reason: 1,0001. damages and 
costs were a considerable sum. As the captain had 
acted by the orders of Admiral Boscawen, the repre- 
sentatives of the admiral defended the cause and paid 
the damages and costs recovered. The case was favor- 
able, for what the admiral did was certainly well in- 
tended, and yet there was no motion for a new trial.” 
““There is a formal and substantial distinction as to 
the locality of trials. I state them in different things; 
the substantial distinction is where the proceeding is 
in rem, and where the effect of the judgment 
cannot be had if it is laid in a wrong place. 
That is the case of all ejectments where the possession 
is to be delivered. * * * With regard to matters 
that arise out of the realm, there is a substantial dis- 
tinction of locality too; for there are some cases that 
arise out of the realm which ought not to be tried any- 
where but in the country where they arise. As if an 
action were brought relative to an estate in a foreign 
country where the question was a matter of title only 
and not of damages, there might bea solid distinction 
of locality. But there is likewise a formal distinction, 
which arises from the mode of trial, for trials in Eng- 
land being by jury, and the kingdom being divided 
into counties, and each county considered as a sepa- 
rate district or principality, it is absolutely necessary 
that there should be some county where the action is 
brought in particular, that there may be a process to 
the sheriff of the county to bring a jury from thence 
to try it. This matter of form goes to all cases that 
arise abroad; but the law makes adistinction between 
transitory actions and local actions. * * * So all 
actions of a transitory nature that arise abroad may 
be laid as happening in an English county,” without 
taking notice of the foreign place. Mostyn vy. Fabrigas, 
Cowp. 167, 180. 

Ina subsequent case it was held that trespass will 
not lie in England for entering a house in Canada. 
Doulson v. Matthews, 4 Durnf. & E. 503. Erskine ar- 
gued that this was not an action to recover the land, 
but merely a personal action to recover a satisfaction 
in damages, which was transitory, and might be tried 
here. But Buller, J., said: ‘It is now too late for us 
to inquire whether it were wise or politic to make a 
distinction between transitory and local actions; it is 
sufficient for the courts that the law has settled the 
distinction, and that an action quare clauswm fregit is 
local.” 

But personal actions, that is to say actions which 
seek nothing more than the recovery of money, or 
personal chattels of any kind, are in most cases trans- 
itory, whether they sound in tort or in contract, be- 
cause actions of this class are in most instances founded 
on the violation of rights which in contemplation of 
law have no locality. And it will be found true, asa 
general position, that actions ex delicto, in which mere 
personalty is alone recoverable, are, by the common 
law, transitory, except when they are founded upon or 
arise out of some local subject. 

As to actions founded upon leases, the common law 
established the following general distinction: If the 
action is founded on privity of contract between the 
parties, it is transitory, and may be laid in any county, 
even though the land or subject demised be situated in 
a foreign country. But if the action is founded on 
privity of estate it is local and must consequently be 
laid in the county in which the estate lies. For though 
money only is recoverable in either case, yet in the 
former the right of action arises exclusively out of the 
personal contract, which is in its nature transitory. 
Whereag in the latter the action is founded on the in- 
terest of the parties in the land or property demised, 
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which is a local subject, and for this reason the action 
is local. 

The following actions, viz., lessor against assignee of 
lessee, assignee of lessee against lessor, assignee of les- 
see against assignee of lessor, and assignee of lessor 
against assignee of lessee, were local. But assumpsit 
for use and occupation, though substantially an action 
for rent, issuing out of a real subject, was transitory. 

The English common law of venue has been gener- 
ally adopted and applied by the courts of this country. 
Thus it has been held that covenant by or against an 
assignee of the term is local, and cannot be sustained 
unless the land is within the jurisdiction of the court 
in which the action is brought (6 Mass. 331; 21 Vt. 52; 
3Serg. & R. 500); even when both parties reside within 
the State where the suit is brought, while the land lies 
outside of it, so that a refusal to permit the plaintiff to 
sue there is virtually to deprive him of all remedy. 6 
Gray, 122. 

Trespass for injuries to the land is local and must be 
brought in the county where the land is situated. 2 
Humphr (Tenn.) 424; 3 Harris (N. J.), 3; 6 Blackf. 
(Ind.) 559; 2 Greene (Iowa), 374. And if the land is 
situated in a foreign State the action cannot be main- 
tained. Livingston v. Jefferson, 1 Marsh’s Decis. 203; 
Watts v. Kinney, 23 Wend. 484; 6 Hill, 82; De Courcy 
v. Stewart, 20 Hun, 561; Eachus v. Illinois C. Co., 17 
Til. 534. 

In Livingston v. Jefferson, Marshall, C. J., said: ** It 
is admitted that on a contract respecting lands an ac- 
tion is sustainable wherever the defendant may be 
found. Yet in such a case every difficulty may occur 
that presents itself in an action of trespass. An in- 
vestigation of title may become necessary, a question 
of boundary may arise, and a survey may be essential 
to the full merits of the cause. Yet these difficulties 
have not prevailed against the jurisdiction of the 
court. They are countervailed and more than coun- 
tervailed by the opposing consideration, that if the 
action be disallowed the injured party may have a 
clear right withouf a remedy, in a case where a person 
who has done the wrong, and who ought to make the 
compensation, is within the power of the court. That 
this consideration should lose its influence where the 
action pursues a thing not in the reach of the court is 
of inevitable necessity; but for the loss of its influence 
where the remedy is against the person and is within 
the power of the court, I have not yet discerned a 
reason Other than a technical one which can satisfy my 
judgment. If, however, this technical reason is firmly 
established, if all other judges respect it, I cannot ven- 
ture to disregard it. The distinction taken is that ac- 
tious are deemed transitory where the transactions on 
which they are founded might have taken place any- 
where, but are local, where their cause is in its nature 
necessarily local. If this distinction is established; if 
judges have determined to carry their innovation on 
the old rule no further; if, under circumstances 
which have not changed, they have determined this to 
be the limit of their fiction for along course of time, it 
would require a hardihood which, sitting in this place, 
I cannot venture on to pass this limit. 

“One of the greatest judges who ever sat upon any 
bench and who has done more than any other to re- 
move those technical impediments which grew out of 
a different state of society and too long continued to 
obstruct the course of substantial justice, was so 
struck with the weakness of the distinction between 
taking jurisdiction in cases of contracts respecting 
lands and of torts committed on the same lands that 
he attempted to abolish it. Inthe case of Mostyn v. 
Fabrigas, Lord Mansfield stated that the true distinc- 
tion to be between proceedings which are in rem, in 
which the effect of the judgment cannot be had unless 
the thing lay within the reach of the court, and pro- 
ceedings against the person, where damages only are 





demanded.’’ But in a subsequent case (Doulson v. 
Matthews) this distinction was repudiated and the old 
distinction was affirmed. 

The Court of Appeals have recently decided that an 
action to recover damages for cutting down telegraph 
poles located in a public highway in the State of New 
Jersey caunot be maintained in the courts of this 
State. American Union Tel. Co. v. Middleton, 21 Alb. 
L. J. 295. The decision was placed upon the ground 
that the telegraph poles, being affixed to the soil, be- 
came part of the freehold (citing Electric Tel. Co. v. 
Salford, 11 Exch. 181), could not be cut down without 
an eutry on the realty, and the only action which could 
properly be brought would be an action of trespass 
quare clausum fregit, which could not be maintained 
here. The case cited by the court does not hold that 
telegraph poles erected ina public highway become a 
part of the freehold and belong to the public, or that 
the company acquires such an interest or property in 
the soil of the highway that it may maintain an action 
of trespass quare clausum fregit, but it merely holds 
this: that a telegraph company is liable to be rated as 
an “occupier” of land in respect of its wires and 
posts placed along the line and on the land of a rail- 
way company. That the owner of property affixed to 
the soil of a public highway, under a license from the 
proper authorities, may maintain an action as for a 
trespass upon his realty, against a person injuring such 
property, is, indeed, a rather novel doctrine. As well 
might it be said that a person affixing a chattel to the 
land of another, with his permission, may maintain 
trespass quare clausum against a person injuring the 
same, while the owner of the land remains in possess- 
ion. It is immaterial whether the telegraph company 
had an easement or a mere license, for in either case 
trespass quare clausum could not be maintained at 
common law. The court says that the poles could not 
be cut down without an entry on the plaintiffs realty. 
Perhaps it would be more correct to say that defend- 
ant could not enter upon plaintiff's ‘realty ’’ until he 
cut down the poles and stood on the stumps. Perhaps 
defendant was the owner of the fee of the highway; 
if so, he had such a possession that he could maintain 
trespass against a person using the highway in front of 
his premises for an unlawful purpose. 11 Barb. 890. 
However, the defendant entered, not upon plaintiff's 
realty, but upon a public highway, and committed an 
injury (not to the highway) but to property lawfully 
placed there. An action on the case for injury to the 
easement (an incorporeal hereditament), or an action 
of trover, trespass to personal property, or replevin, 
would be the proper form of action, where forms of 
action existed, but trespass to rea'ty would not, unless 
the plaintiff was the owner or in the actual possession 
of the land. 

In Rogers v. Woodbury, 15 Pick. 156, it was held that 
redress will not be refused to the injured party, merely 
because he claims damages for the destruction of a 
building, unless it appears that he had or claimed such 
an interest in the soil on which it was erected as to 
render the building real instead of personal property. 
Plaintiff declared in trespass for taking and carrying 
away his ‘‘small fish house or camp,” and for burning 
up and destroying his ‘‘ wooden camp or small house,” 
situated on an island in Maine, and it appeared in evi- 
dence that the house or camp was a one-story building 
without a cellar, used by plaintiff and his men to live 
in every spring while he carried on the salmon fishery ; 
held, that there was no legal presumption arising from 
the declaration and evidence, that the property injured 
was real estate, and that if defendant would oust the 
court of its jurisdiction, on the ground fhat the cause 
of action was local, the burden was upon him to prove 
that the property was real estate. ‘If the owner of 
he land owned the building, it would be parcel of the 
realty. If he did not, and the owner of the building 
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had no interest in the land, the building would be per- 
sonal property. Now the plaintiff claims it as personal 
property. It does not appear that this building stood 
on Jand owned by any private individual. At any 
rate, plaintiff makes no claim toit. It was not a fix- 
ture. It had no cellar. It was a temporary shelter 
and used only while the owner was carrying on the 
fishery.” 

Having stated the common law of venue—its origin, 
history, and the reasons and grounds upon which it is 
founded — sufficiently for the present purpose, it be- 
comes necessary and proper to consider the statutes of 
this State providing for the place of trial of actions of 
trespass to realty. The Revised Statutes provided 
that actions for trespass on land, and actions for tres- 
pass on the case for injuries to real estate, shall be 
tried in the county where the cause of action arose 
(vol. 2, p. 409), but made no provision for trespass on 
lands situated out of the State. The old Code pro- 
vided that actions for injuries to real property must 
be tried in the county in which the subject of the 
action is situated, subject to the power of the court to 
change the place of trial, in the cases provided by 
statute; but it made no provision for actions for inju- 
ries to real property situated out of the State. The 
new Code provides that actions for waste or for a 
nuisance shall be tried in the county where the sub- 
ject of the action is situated, but makes no provision 
for actions for trespass on lands. ‘‘ But where all the 
real property, to which the action relates, is situated 
without the State, the action must be tried as pre- 
scribed in section 984 of this act.’’ $982. ‘An action 
not specified in the last two sections must be tried in 
the county in which one of the parties resided at the 
commencement thereof. If neither of the parties 
then resided in the State, it may be tried in any county 
which the plaintiff designates for that purpose in the 
title of the complaint.”’ $984. Accordingly, an action 
for injuries to real property, other than waste or nui- 
sance, may be tried in a county other than that in 
which the land is situated; and this, though the land 
is situated in a foreign State. 

The common law of venue, with all its technicalities, 
fictions, formalities and artificial distinctions, has been 
abrogated by the Code, which contains full provisions 
for the place of trial of actions. Doctrines and rules 
founded on the common law of venue, and not main- 
tainable upon the principles of general jurisprudence, 
fall with the abrogation of that law, and are no longer 
sustainable. The formal distinction between local and 
transitory actions is abolished, and many actions 
which, by the common law, were Jocal, are now tran- 
sitory. The doctrine that the courts of one State or 
country have no jurisdiction of an action of trespass to 
land situated in another, was founded and established 
upon technical and artificial reasons, which no longer 
prevail. The courts of England refused to take cog- 
nizance of such injuries, not because, upon principles 
of general jurisprudence, jurisdiction thereof was not 
. maintainable, but because, according to the law of 
venue, actions for injuries to land were denominated 
local, and were required to be tried only in the county 
where the land was situated. But land situated ina 
foreign country is not situated in England. Ergo, an 
action for injuries to such land cannot be tried in 
England. The place where the cause of action arose 
was required to be stated in the declaration. If the 
action was transitory, and the act or transaction out 
of which it arose happened in a foreign country, it 
must be alleged to have happened in some county in 
England, so that the courts could take cognizance 
thereof, and the defendant was precluded from travers- 
ing the place falsely alleged. But the courts refused 
to extend this fiction to local actions, and allow the 
plaintiff to allege that the cause of action accrued 
within the realm, when it actually accrued in a foreign 





country. As the venue in such case could not be laid 
in England, it followed that the courts had no juris- 
diction, and this fallacy is upheld to this day. Uuless 
some good and satisfactory reason derived from gene- 
ral jurisprudence (not a technical reason derived from 
an artificial system of law) can be adduced against the 
jurisdiction, wo must conclude that tho doctrine under 
consideration has been abrogated by the Code. No 
reason has been stated, and it seems nono can be given, 
against the jurisdiction, in such cases, which will not 
equally apply to other actions of which the courts take 
cognizance. This doctrine is so utterly opposed to the 
state and condition of things in this country, and is 
manifestly so unjust and unsound, that it cannot be 
upheld much longer, but will be repudiated and over- 
thrown, when the grounds and reasons upon which it 
is based are pointed out to the courts, and its fallacy is 
exposed. Such a doctrine is not suitable to a country 
composed of many sovereign, independent States, 
bound together by compact, but which, in respect to 
this doctrine, are foreign to each other. Redress for 
injuries to land situated in one State cannot be 
obtained in the courts of any other. A person may 
commit a wanton or negligent injury to land in another 
State, to which he has not a shadow of title, and yet 
our courts refuse to award satisfaction in damages to 
the owner of the land. With as much reason might 
they deny any remedy to the owner of personal prop- 
erty injured or destroyed ata place beyond its juris- 
diction. In trespass, the title to the property may 
come in question, but it is not essential that it should. 
Proof of actual possession is sufficient to maintain this 
action against a stranger, or a person who cannot make 
out a title prima facie entitling him to the possession. 
Therefore, a tenant for years, a lessee at will, and a 
tenant by sufferance, may support this action against 
astranger. If both parties should set up an apparently 
good title, and it should become necessary to deter- 
mine their validity, the action should perhaps be dis- 
missed, because it seems the courts of one State or 
country cannot settle the title to lands in another. 
However, there is no reason why the defendant should 
be allowed to oust the court of its jurisdiction of the 
matter in controversy by a simple denial of plaintiff's 
title, possession or right of possession. Mr. Wharton 
says that whether a court has jurisdiction of a suit for 
damages to real estate is doubted; but as such suits 
do not touch the title, it is hard to see how jurisdiction 
can be refused, when the court has regularly before it 
the parties. Confl. of Laws, § 814. And two of the 
ablest and most distinguished jurists of any age or 
country have declared themselves unable to perceive 
any reason for the doctrine, other than a technical one, 
and have expressed their disapprobation of the same. 
We may conclude, therefore, that this doctrine, being 
founded on the common law of venue, and arising from 
an arbitrary distinction between transitory and local 
actions, and not being sustainable upon principles of 
general jurisprudence, is abrogated by the Code. In 
respect to actions for nuisances, it may be said that the 
courts of one State cannot determine a thing to bea 
nuisance to lands situated in another, when, perhaps, 
the courts of the latter State would be of a different 
opinion. However this may be, the owner of the land 
injured by the nuisance would have a remedy in the 
State where the land is situated, by a suit in equity for 
its abatement; and the court having adjudged the 
thing to be a nuisance, an action for damages could 
then be brought in any other State where the defend- 
ant might be found. 

The right of a man to be protected in the enjoyment 
of his property is a right that avails against the world 
at large, and a duty is incumbent upon every person to 
abstain from the violation of such right. For a viola- 
tion or infringement of such right, or a breach of such 
duty, a cause of action accrues to the one, and a lia- 
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bility is incurred by the other. Personal rights and 
obligations growing out of the duty which man owes 
to man, follow those who are entitled to enforce or 
bound to fulfill them, wherever they may go, and 
should be enforced by every court which obtains juris- 
diction over the parties, without regard to the situation 
of the subject-matter of the controversy. The subject 
of the right may be local, but the right itself is not. 
“If the law be a science, and really deserves so 
sublime a name, it must be founded on principle and 
claim an exalted rank in the empire of reason.”’ 
F. P. Murray. 
a ee 


ATTORNEY AND CLIENT—CONTRACT BY 
ATTORNEY IN FRAUD OF CLIENT. 
SUPREME COURT OF THE UNITED STATES—OCTOBER 

TERM, 1879 


BAKER, Appellant, v. HUMPHREY ET AL. 


B., who had agreed to sell lands to which he claimed. title, 
to H. & S. for $8,000, employed W., an attorney, who had 
long been employed by him to do legal business, to draw 
the contract of sale, which W. did, and witnessed its 
execution. H. and S. then employed W. to examine 
the title. In doing this W. found that the title was 
apparently in C., though C. had never asserted it. W., 
for a consideration of $25, representing that he wished 
it to protect the title of clients, procured a conveyance 
of the lands to his brother from C. The brother was 
not cognizant of this transaction. Thereafter W. in- 
stituted :n action of ejectment in his brother’s name 
to recover the lands. In ar action by B. to have the 


deed to the brother of W. declared fraudulent, etc., 
held, that the relation of client and counsel subsisted 
between B. and W., and the conveyance from C. to the 
brother inured to the benefit of B. 


eng from the Circuit Court of the United States 
i 


for the Eastern District of Michigan. Action 
in equity by Sanford Baker against George P. Humph- 
rey, Hiram D. Hurd, Charles A. Hurd and David 
Smith. The opinion states the case. 

Swayne, J. This is an appeal in equity. A brief 
statement of the case, as made by the bill, will be suffi- 
cient for the purposes of this opinion. 

On the 27th of February, 1851, one William Scott con- 
veyed the premises in controversy to Bela Chapman, 
taking from him a mortgage for the amount of the 
purchase-money, which was $3,500. 

Both the deed and mortgage were properly recorded. 
Chapman did not take possession of the premises. On 
the 29th of November, 1851, Scott assigned the mort- 
gage to Jacob Sammons. 

The assignment was duly recorded on the 19th of 
March, 1852. Sammons conveyed the premises with 
warranty to Wm. M. Belote. From him there is a 
regular sequence of conveyances down to the com- 
plainant, Baker. Chapman lived near the property for 
years and knew that Sammons and others were in 
adverse possession and claimed title, but never claimed 
or intimated that he had any title himself. He drew 
deeds of warranty and quit-claim of the premises from 
others claiming under Scott, and asa justice of the 
peace or notary public, took the acknowledgment of 
such deeds. Upon those occasions also he was silent 
as to any defect in the title. 

The complainant entered into a contract with the 
defendants Hurd & Smith to sell and convey the prem- 
ises to them for the sum of $8,000. 

He employed Wells S. Humphrey, a reputable at- 
torney, who, for a long time, had been employed by 
the complainant when he had any legal business to do, 
to draw the contract. Humphrey accordingly drew 
the agreement and witnessed its execution. Hurd & 
Smith thereupon took possession and held it when the 





bill was filed. They employed Humphrey to procure 
an abstract of title. In examining the title he found 
there was no deed from Chapman. 

He thereupon sought out Chapman, and by repre- 
senting to him that the object was to protect the title 
of clients, procured Chapman to execute a quit-claim 
deed of the premises to George P. Humphrey, the 
brother of the attorney, for the sum of $25. The deed 
bears date on the 10th of June, 1872. George knew 
nothing of the transaction until some time afterward. 
An action of ejectment was instituted in his name to 
recover the property. Baker tendered to him $25, 
the amount he had paid for the deed; offered to pay 
any expenses incurred in his procuring it, and de- 
manded a release. He declined to accept or convey. 

The prayer of the bill is that the deed to George P. 
Humphrey be decreed to be fraudulent, and to stand 
for the benefit of the complainant; that the grantee 
be directed to convey to Baker, upon such terms as may 
be deemed equitable, and for general relief. 

Such is the complainant’s case, according to the aver- 
ments of the bill. 

The testimony leaves no room for doubt as to the 
material facts of the case. 

The direction for drawing the contract between 
Hurds & Smith and Baker was given to the attorney 
by Robling, the »gent of Baker. Baker resided in 
Canada. Hurds & Smith directed the attorney to pro- 
cure the abstract of title. With this Baker and 
Robling had nothing to do. The attorney disclosed 
the state of the title to Hurds & Smith, but carefully 
concealed it from Robling. Hurds & Smith being 
assured by the attorney that whatever they might pay 
Baker could be recovered back if his title failed, exe- 
cuted the contract with Baker, and declined to buy 
the Chapman title, but gave the attorney their permis- 
sion to buy it for himself. There is evidence in the 
record tending strongly to show that there was a 
secret agreement between them and the attorney, that 
if the Chapman title were sustained they should have 
the property for 35,000, which was $3,000 less than they 
had agreed to pay Baker. This would effect to them a 
saving of $5,000 in thecost. They refused to file this 
bill, and declined to have any thing to do with the 
litigation. It thus appears that, though unwilling to 
join in the battle, they were willing to share in the 
spoils with the adversary if the victory should be on 
that side. 

There is in the record a bill for professional services 
rendered by the attorney against Baker. It contains 
a charge of $2 for drawing the contract with Hurds & 
Smith. The aggregate amount of the bill is $43. The 
first item is dated July 5, 1871, and the last July 12, 
1872. The latter is the charge for drawing the contract. 
There is also a like bill against Baker and Smith of $45, 
and one against Baker and Mears of $6. These 
accounts throw light on the relation of client and 
counsel as it subsisted between the attorney and Baker. 

With respect to Chapman we shall let the record 
speak foritself. Vincent testifies: ‘‘ I asked him, how 
is it, Chapman? I thought you owned that property” 
(referring to the premises in controversy). He said, 
“no; [never paid any thing on it.’’ He said, *Sam- 
mons has aright torent. Itis his property.” * * * 
‘*l asked him how he came with the deed from Scott, 
and he said, ‘it was only to shield Sammons; that 
afterward Michael Dansmon paid the debt and the 
property went back to Sammons.”” * * * ‘ WhenI 
met Bela Chapman, and he asked for Sammons and 
wife, he said he had drawn a deed from Sammons 
and wife to Belote for the premises and wanted them 
to sign it.’’ : 

Francis Sammons, a son of Sammons, the grantor to 
Belote, says: ‘A part of a house situated on that lot 
three was leased by my father to Bela Chapman in 1851, 
for the purpose of storing goods, and afterward lived in 
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ita while. I collected the rent. I think he occupied it 
with his goods and family about three months. He 
never occupied or had possession of the premises at 
any other time, to my knowledge. He came from 
Mackinac when he put the goods in that house. He 
remained here four or five years after he came from 
Mackinac. Ho lived in Mackinac until his death. He 
came over to Cheboygan several times after he went to 
reside at Mackinac. Sometimes he would stay a week 
or two, visiting. At the time he lived hero he wasa 
notary public, justice of the peace and postmaster. 
I know he was in the habit of drawing deeds and mort- 
gages for any one that called on him. I don’t think 
there was any one else here during the years 1852 and 
1853 who drew deeds and mortgages but Bela Chapman 
in this village. My father sold the premises to William 
S. M. Belote. My father was in possession of the 
premises from 1846 until he sold to Belote.” 

Medard Metivier says: ‘I hold the office of county 
clerk and register of deeds for Cheboygan county; 
have held these offices since 1872." * * * ‘“‘Lamin 
my sixtieth year. I came to live in this village in 1851. 
Lived here ever since, except about six years when I 
lived in Mackinac and Chicago during the war. I know 
Jacob Sammons and Bela Chapman; they are both 
dead. I remember being at the house of Jacob Sam- 
mons when a deed was executed by Sammons and wife 
to Belote. I witnessed the deed. That deed was wit- 
nessed by and acknowledged before Bela Chapman, as 
notary public. I think there was another deed exe- 
cuted by Sammons and wife to Belote, which I wit- 
nessed when Bela Chapman was present. I remember 
the circumstances distinctly of one deed being exe- 
cuted, witnessed by myself and Chapman, from the 
fact that the room was very dark owing to Mrs. Sam- 
mons having very sore eyes, and we had to raise the 
curtain for more light. There was not any other full 
grown person there, unless Mr. Belote was there, about 
which I cannot state positively, than Mr. and Mrs. 
Sammous, Mr. Chapman and myself. A part of the 
deed which I witnessed was in print. It was an old- 
fashioned form of printed deed. Mr. Chapman brought 
the form from Mackinac or somewhere. He only had 
them here. I know the premises described ip the bill 
in this cause, and Chapman was never in possession of 
them to my knowledge. I know Mr. Chapman’s hand- 
writing very well, and I remember particularly that 
the deeds witnessed by myself and Mr. Chapman and 
acknowledged before him were in his (Chapman's) 
handwriting, and that he drew bothof them. I know 
one of the deeds then executed by Sammons and wife 
to Belote conveyed the premises in question and other 
property; cannot tell all of the other property.”’ 

These witnesses are unimpeached and are to be pre- 
sumed unimpeachable. Their testimony is conclusive 
as to Chapman’s relation to the property. If there 
could be any doubt on the point, it is removed by the 
fact that for $25 he conveyed property about to be sold 
and which was sold by Baker to responsible parties for 
$8,000. This fact alone is decisive as to the character 
of the transaction with respect to both parties. No 
honest mind can contemplate fora moment the con- 
duct of the attorney without the strongest sense of 
disapprobation. 

Chapman conveyed bya deed of quit-claim to the 
attorney’s brother. The attorney procured the deed 
to be so made. It was the same thing in the view of 
the law as if it had been made to the attorney himself. 
Neither of them was in any sense a bona fine pur- 
chaser. No one taking a quit-claim deed can stand in 
that relation. May v. Le Claire, 11 Wall. 217. 

There are other obvious considerations which point 
to the same conclusion as a matter of fact. It is un- 
necessary to specify them, and we prefer not to do so, 

The admissions of Chapman, while he held the legal 
title being contrary to his interest, are competent evi- 








dence against him and those claiming under him. He 
said the object of the conveyance to him was to pro- 
tect the property against a creditor of Sammons. If 
such were the fact the deed was declared void by the 
statute of Michigan against fraudulent conveyances (2 
Comp. Laws of Mich. 146); and it was made so by the 
common law. The aid of the statute was not neces- 
sary to this result. Clemments v. Moore, 6 Wall. 312. 
Nothing, therefore, passed by the deed to Chapman’s 
grantee. 

Chapman's connection with the deed from Sammous 
to Belote would bar him, if living, from setting up any 
claim at law or in equity to the premises. The facts 
make a complete case of estoppel in pais. This subject 
was fully examined in Dickerson vy. Colgrove, not yet 
reported. We need not go over thesame ground again. 
See, also, Cincinnati v. White’s Lessee, 6 Pet. 431; Doe, 
d. Morris and others, 3 East,15; and Brown v. Wheeler, 
17 Conn. 3853. 

If Chapman had nothing to convey, his grantee could 
take nothing by the deed. 

The latter is in exactly the situation the former 
would occupy if he were living and were a party to 
this litigation. The estoppel was conclusive in favor 
of Belote and those claiming under him, and this com- 
plainant has a right to insist upoa it. 

But there is another and a higher ground 
which our judgment may be rested. 

The relation of client and counsel subsisted between 
the attorney and Baker. The employment to draw 
the contract with Hurds & Smith was not a solitary 
instance of professional service which the latter was 
culled upon to render to the former. The bills of the 
attorney found in the record show the duration of the 
connection and the extent and variety of the items 
charged and paid for. They indicate a continuous un- 
derstanding and consequent employment. Undoubt- 
edly either party had the right to terminate the con- 
nection at any time; andif it were done, the other 
would have had no right to complain. But until 
this occurred the confidence manifested by the client 
gave him the right to expect a corresponding return 
of zeal, diligence, and good faith on the part of the 
attorney. 

The employment to draw the contract was sufficient 
alone to put the parties in this relation to each other. 
Galbraith v. Elder, 8 Watts, 94; Smith v. Brotherline, 
62 Penn. St. 469. But whether the relation subsisted 
previously or was created only for tho purpose of the 
particular transaction in question, it carried with it 
the same consequences. Williamson v. Moriarty, 19 
Weekly Rep. (Ir. L. and Eq.) 818. 

lt is the duty of an attorney to advise the client 
promptly whenever he has any information to give 
which it is important the client should receive. Hoopes 
v. Barnett, 26 Miss. 428; Jett v. Hempstead, 25 Ark. 462; 
Fox v. Cooper, 2 Q. B. 937. 

In Taylor v. Blacklow, 3 Bing. N. C. 235, an at- 
torney employed to raise money on a mortgage learned 
the existence of certain defects in his client’s title and 
disclosed them to another person. As a consequence 
his client was subjected to litigation and otherwise in- 
jured. It was held that an action would lie against the 
attorney and that the client was entitled to recover. 

In Com. Dig., tit. ‘‘ Action on the case for deceit, A. 
5,” it is said that such an action lies ‘‘if a man, being 
intrusted in his profession, deceive him who intrusted 
him, or if a man retained of counsel became afterward 
of counsel with the other party in the same cause, or 
discover evidence or secrets of the cause. So if an at- 
torney act deceptive to the prejudice of his client, as if 
by collusion with the demandant he make default in a 
real action whereby the land is lost.’’ 

Tt has been held that if counsel be retained to defend 
a particular title to real estate he can never thereafter, 
unless his client consent, buy the opposing title with- 
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out holding it in trust for those then having the title 
he was employed to sustain. Henry v. Raiman, 25 
Penn. St. 354. Without expressing any opinion as to 
the soundness of this case with respect to the extent 
to which the principle of trusteeship is asserted, it 
may be laid down as a general rule that an attorney 
can in no case, without the client’s consent, buy and 
hold otherwise than in trust, any adverse title or in- 
terest touching the thing to which his employment 
relates. He cannot in such a way put himself in an 
adversary position without this result. The cases to 
this effect are very numerous and they are all in har- 
mony. Werefertoafew of them: Smith v. Brother- 
line, 62 Penn. St. 461; Davis v. Smith, 43 Vt. 269; 
Wheeler v. Willard, 44 id. 641; Giddings & Coleman v. 
Eastman, 5 Pai. 561; Moore et al. v. Bracken, 27 Til. 23; 
Hockenburg vy. Carlisle,5 Watts & S. 349; Hobedy v. 
Peters, 6 Jurist, pt. 1, 1794; Jett v. Hempstead, 25 Ark. 
462; Case v. Carrol, 35 N. Y. 385; Lewis v. Hillman, 3 
H. of L. C. 607. 

The same principle is applied in cases other than 
those of attorney and client. 

Where there are several joint lessees and one of 
them procures a renewal of the lease to himself, the 
renewal inures equally to the benefit of all the orig- 
inal lessees. Burrel v. Bull, 3 Sandf. Ch. 15. 

Where there are two joint devisees and one of them 
buys up a paramount outstanding title, he holds it in 
trust for the other to the extent of his interest in the 
property, the cestué que trust refunding his proportion 
of the purchase-money. Van Horne v. Fonda, 5 Johns. 
Ch. 407. 

Where a surety takes up the obligation of himself 
and principal, he can enforce it only to the extent of 
what he paid and interest. Reed v. Norris, 2 Mylne & 
Craig, 361. 

Where a lessee had made valuable improvements pur- 
suant to the requirements of his lease, and procured 
an adverse title, intending to hold the premises in his 
own right, it was held that he was a trustee and enti- 
tled only to be paid what the title cost him. Cleav- 
enger v. Reimar, 3 Watts & Serg. 486. 

The case in hand is peculiarly a fit one for the appli- 
cation of the principle we have been considering. It 
is always dangerous for counsel to undertake to act, in 
regard to the same thing, for parties whose interests 
are diverse. Such a case requires care and circum- 
spection on his part. Here there could be no objection, 
there being no apparent conflict of interest, but upon 
discovering that the title was imperfect it was the duty 
of the attorney promptly to report the result to Baker 
as well as to Hurds & Smith, and to advise with the 
former, if it were desired, as to the best mode of curing 
the defect. Instead of doing this he carefully concealed 
the facts from Baker, gave Hurds & Smith the choice 
of buying, and upon their declining, bought the prop- 
erty for himself, and has since been engaged in a bitter 
litigation to wrest it from Baker. For his lapse at the 
outset there might be some excuse, but for his conduct 
subsequently there can be none. Both are condemned 
alike by sound ethics and the law. They are the same 
upon the subject. Actual fraud in such cases is not 
necessary to give the client a right to redress. A 
breach of duty is “‘constructive fraud,” and is suffi- 
cient. Story’s Eq., $$ 258, 311. 

The legal profession is found wherever Christian 
civilization exists. Without if society could not 
well gé on. But like all other great instrumentalities, 
it may be potent for evil as well as for good. Hence 
the importance of keeping it on the high plane it ought 
to occupy. Its character depends upon the conduct 
of its members. They are officers of the law, as well 
as the agents of those by whom they are employed. 
Their fidelity is guaranteed by the highest considera- 
tions of honor and good faith, and to these is super- 
added the sanction of an oath. The slightest diverg- 





ence from rectitude involves the breach of all these 
obligations. None are more honored or more deserving 
than those of the brotherhood, who, uniting ability 
with integrity, prove faithful to their trusts and 
worthy of the confidence reposed in them. Courts of 
justice can best serve both the public and the profes- 
sion by applying firmly upon all proper occasions the 
salutary rules which have been established for their 
government in doing the business of their clients. 

We shall discharge that duty in this instance by re- 
versing the decree of the Circuit Court and remanding 
the case, with directions to enter a decree whereby it 
shall be required that the complainant, Baker, deposit 
in the clerk’s office for the use of the defendant George 
P. Humphrey the sum of twenty-five dollars, and that 
Humphrey thereupon convey to Baker the premises 
described in the bill, and that the deed contain a 
covenant against the grantor’s own acts and against 
the demands of all other persons claiming under him. 

And it is so ordered. 


——__—___—. 


ATTACHMENT ON INSUFFICIENT AFFI- 
DAVIT WILL NOT PROTECT OFFICER. 


MICHIGAN SUPREME COURT, APRIL 30, 1880. 


MATTHEWS, plaintiff in error, v. DENSMORE ET AL. 


The fact that a writ of attachment is valid on its face will 
not protect an officer acting under it where it was is- 
sued without a sufficient affidavit. 


CTION in trespass for the value of goods seized by 

defendant below as United States marshal, and 

claimed by plaintiffs below. Sufficient facts appear in 
the opinion. 


Julian G. Dickinson and John D. Conely, for plaint- 
iff in error. 


Henry P. ITenderson, for defendants in error. 


Cootey, J. Plaintiff in error is marshal of the 
United States for the Eastern district of Michigan, 
and as such levied an attachment, issuing out of the 
United States Circuit Court for that district, upon a 
stock of goods in possession of defendants in error. 

The plaintiff in the attachment composed the firm 
of Simonds, Hatch & Whitten, and the defendants the 
firm of Gates & Marler. Before the attachment was 
served, Densmore, by virtue of one chattel mortgage 
given by Gates & Marler, and Elisha P. and De Witt 
Grow, by virtue of another, had jointly taken posses- 
sion of the stock of goods, and were then in possession 
and making sale of them. When the marshal seized 
the goods and dispossessed them they brought suit in 
trespass. The marshal justified under his attachment. 
On the trial the attachment was held to be void for 
fatal defects in the affidavits on which it issued, and 
the plaintiffs had judgment. 

The record in error presents only the one question, 
whether the court was right in ruling out the officer’s 
justification. In this court scarcely an attempt has 
been made to support the affidavit. The statute under 
which the writ was taken out requires the plaintiff, or 
some one in his behalf, to make affidavit of the amount 
owing to him from the defendant, over and above all 
set-offs, and that the same is due. Comp. Laws, § 6398. 
The defect in the affidavit in this case was that it did 
not aver that the debt was due. 

The affidavit might be true, and yet no right of action 
have accrued uponit. Cross v. McMahon17 Mich. 571; 
Wells v. Parker, 26 id. 102. As this proceeding is ex- 
traordinary, and depends wholly upon the statute, the 
failure to follow the statute in this important partic- 
ular was correctly held to render the affidavit nuga- 
tory. It is nevertheless urged on behalf of the marshal 
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that, though the affidavit was defective, his writ was 
fair upon its face, and was, therefore, a complete pro- 
tection to him, on the familiar principle that an officer 
is justified in obeying any process which appears to be 
lawfully issued to him, and which on its face apprises 
him of no legal reason why he should refrain from 
doing so. Erskine v. Hohnbach, 14 Wall. 613; Bird v. 
Perkins, 33 Mich. 28; Watson v. Wutson, 9 Conn. 140; 
Lott v. Hubbard, 44 Ala. 593; Hill v. Figley, 25 Ill. 156; 
Seekins v. Goodale, 61 Me. 400; Underwood v. Robin- 
son, 106 Mass. 296; Walden v. Dudley, 49 Me. 419; Gore 
v. Gorden, 66 N.C. 371. 

And no doubt the writ in this case must be regarded 
as fair on its face. Uuder the general law relating to 
attachments, where the suit is begun by that writ, the 
affidavit is attached to and in legal effect becomes a 
part of it, and if then the affidavit is void the writ is 
void also. But under an amendatory statute passed in 
1867, which permits the issue of the writ in pending 
suits, the affidavit is filed with the clerk, and the ofli- 
cer to whom the writ is issued is supposed to know 
nothing of it. Comp. Laws, § 6433. It was under the 
amendatory statute that the writ in this case was is- 
sued, and an inspection of its provision shows that the 
writ contains all the recitals that the statute requires. 
Comp. Laws, § 6435. But the principle which is ap- 
pealed to has no application to a case of this descrip- 
tion. 

The marshal in this case is not seeking to defend 
himself under his writ; he is endeavoring to assail the 
title of others, He has not seized goods in the hands 
of Gates & Marler and confessedly owned by them, 
but he has taken goods away from Densmore and the 
Grows to which they assert a title as mortgagees, and 
is seeking to hold them on the alleged ground that, by 
virtue of a writ against Gates & Marler in favor of 
certain of their creditors he is in position to contest 
the right setup by the mortgagees. Now, if, in point 
of fact, he has a valid writ of the kind he claims, the 
marshal, representing the creditors, is in position to 
attack the mortgage; but if he has no such writ it is 
no concern of his whether the mortgages are valid or 
not. 

The first step in his justification is, therefore, to 
show, not a writ merely, but a valid writ, and there 
can be no valid writ of attachment without a sufficient 
affidavit. Earl v. Camp, 16 Wend. 562; Parker v. Wal- 
rod, 16 Wend. 514, 517; Spafford v. Beach, 1 Doug. 
(Mich.) 199; Leroy v. East Saginaw, 18 Mich. 253; Wut- 
kins v. Wallace, 19 id. 57, 74. The marshal understood 
this, and endeavored to satisfy the rule by producing 
a certified copy of the affidavit. Unfortunately the 
evidence defeated the justification instead of support- 
ing it. 

The Circuit Court decided correctly in holding that 
no ground had been shown for interfering with the 
possession of the mortgages; and the judgment must 
be affirmed, with costs. 

(The other justices concurred.) 

Soe 
NEW YORK COURT OF APPEALS ABSTRACT. 

EVIDENCE —OF VALUE OF GOODS CONVERTED — 
WHEN PRICE AT ACTUAL SALE NOT, — Witness pur- 
chased partnership property of defendant which was 
sold in fraud of plaintiff, defendant’s partner. Inan 
action in equity by plaintiff against defendant to 
secure an accounting for his disposition of the part- 
nership property, evidence was offered by defendant 
to show the net proceeds of such property realized by 
witness on a subsequent sale as a means of establish- 
ing its value. Held, there having been achange in 
time and circumstances between the sale by defendant 
and that by the witness, that the exclusion of the evi- 
dence was proper. The cases show that the sum paid 





for property (Hoffman v. Conner, 76 N. Y. 121; Wells 
v. Kelsey, 37 id. 143; Smith v. Griffith, 3 Hill, 338; 
Cary v. Gruman, 4 Hill, 625), or the price at which it 
sold at public sale (Crounse v. Fitch, 1 Abb. App. Dec. 
475; Campbell v. Woodworth, 20 N. Y. 499; Gill v. 
McNamee, 42 id. 44), may under certain circumstances 
be given in evidence as tending in some degree to es- 
tablish its market value. But evidence such as was 
here offered had no such effect, the articles not being 
in the same condition as at the time when the defend- 
ant became chargeable. Judgment affirmed. Flan- 
agan v. Maddin, appellant. Opinion by Danforth, J. 
[Decided June 1, 1880.] 


MASTER AND SERVANT— MASTER LIABLE FOR IN- 
JURY TO SERVANT FROM DEFECTIVE MACHINERY 
THOUGH NEGLIGENCE OF CO-SERVANT CONTRIBUTES.— 
An engine in defendant’s railroad was out of order in 
many particulars, of which fact defendant’s managing 
officers had notice. Among these defects the throttle 
valve leaked and the thread upon the screw which 
served to hold the reverse bar in place and thus con- 
trolled the motion of the engine was so worn as to be 
useless. As a natural and necessary consequence of 
the defects last mentioned the steam escaped from the 
boilers into the cylinders when the engine was put in 
motion causing an injury to plaintiff, who was in the 
employ of defendant. The engine was furnished with 
cylinder cocks, which if defeudant’s engineer had 
opened them would have allowed the steam to escape, 
and prevented the accident, but the engineer neg- 
lected to open them. Held, that defendant was liable 
for plaintiffs injury and was not relieved because the 
negligence of plaintiff's co-servant, the engineer, con- 
tributed to such injury. As between plaintiff and de- 
fendant it was the duty of the latter to furnish for use 
in the prosecution of its business good and suitable 
machinery and keep it in repair. Wright v. New 
York Cent. R. R. Co., 25 N. Y. 562; Laning v. N. Y. 
Cent. & H. R. R. R. Co., 49 id. 521; Flike v. Boston 
& Albany R. R. Co., 53 id. 549; Corcoran v. Holbrook, 
59 id. 519. It was also the duty of defendant to fur- 
nish for the management of such machinery careful 
and trustworthy servants, and if these conditions were 
fulfilled, the plaintiff, though injured by the negli- 
gence of his fellow-servant, could maintain no action 
against their common principal. Coon vy. Syracuse & 
Utica R. R. Co., 5 N. Y. 492. But neither upon prin- 
ciple nor authority can it be held, that the negligence 
of a servant in using imperfect machinery excuses the 
principal from liability to a co-servant for an injury 
which could not have happened had the machinery 
been suitable for the use to which it was applied. 
Judgment affirmed. Delaware, Lackawanna 
& Western Railroad Co., appellant. Opinion by Dan- 
forth, J. 

{Decided June 1, 1880.] 


Cone v. 


PRACTICE — ORDER NOT MODIFIED BY OPINION 
WHEN OPINION MAY BE REFERRED TO FOR EXPLA- 
NATION— DISCRETION OF COURT GOVERNED BY RULE 
GRANTING LEAVE TO PLEAD AFTER JUDGMENT ON 
DEMURRER.—(1) When an order of the court below ex- 
presses the ground upon which the order is put but the 
expression is coupled with phrases that make doubt, 
the opinion of that court may be referred to to find 
what that ground is. Tilton v. Beecher,59 N.Y. 176. But 
it has been held (Hewlett v. Wood, 55 N. Y. 634), that 
the order cannot be qualified in its operation and effect 
by reference to the opinion of the court. The dictum 
of Grover, J., in Tracy v. Altmyer, 46 N. Y. 598, has 
not been approved. (2) While cases may be cited in 
which after judgment on demurrer a motion has been 
entertained and granted for leave to withdraw the de- 
murrer and put in an answer on the merits (Atkinson 
v. Bayntun 1 Bing. N. C. 740; Bell v. Wilkinson, 26 
Week. Rep. 275), they show that the court has a dis- 
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cretion so to do. They do not show that it is always 
discreet and proper and conducive to justice to exer- 
cise the power. In Atkinson vy. Bayntun the facts 
were thought to be peculiar. In Patten v. Harris, 10 
Wend. 623, at the time when a demurrer was adjudged 
frivolous, permission was given to make a special appli- 
cation for leave to plead. Even then the Special Term 
with great reluctance consented to give leave. Matters 
of practice, while in the first instance, in the absence 
of statute, they are in the discretion of the court, come 
after a while to be governed absolutely by the custom 
of the courts, and what is found in any case to have 
been held by authoritative decisions to be the custom 
of the courts becomes thus the way in which discre- 
tion must go. It isageneral principle in the exercise 
of discretion for or against the withdrawal of a de- 
murrer with leave to plead to the merits, that it is not 
to be done when there has been judgment upon the de- 
murrer overruling it without leave to answer or with 
leave to answer not availed of by the demurrant. 
Saxby v. Kirker, Sayer, 11; Seaman v. Haskins, 2 
Johns. Cas. 284; Hildreth v. Harvey, 3 id. 201; Fur- 


See 


man v. Haskin, 2 Cai. 369; Currie v. Henry, 3 Johns. 
140. 
Order affirmed. 
by Folger, C. J. 
(Decided June 1, 1880.] 


As to exception see Miller v. Heath, 7 Cow. 101. 
Fisher v. Gould, appellant. Opinion 


Usury — ACCOMMODATION PAPER — FINDING OF 
REFEREE ON CONFLICTING EVIDENCE — CERTIFICATE 
BY MAKER OF NO DEFENSE— EVIDENCE OF INTENT 
— CONSIDERATION — EXCHANGE OF OBLIGATIONS. — 
In an action upon a promissory note the defense of 
usury was set up. Defendant claimed that the note 
was made by him for the accommodation of F., and 
was by F. transferred to plaintiff for the usurious con- 
sideration, and F. gave testimony tending to establish 
these facts. Plaintiff introduced a written statement 
made by defendant, setting forth that the note was 
business paper, and that there was no defense to the 
same in law orin equity. Jleld, a sufficient conflict in 
evidence to forbid this court interfering with the find- 
ing of the referee that the note was a business note, 
especially where he was not asked to find otherwise. 
Prima facie the note was given for value by defendant 
and the burden was on him to prove the congenital 
defect alleged. (2) The note in question was with 
other notes presented to plaintiffs to discount and he 
discounted the lot at a discount of more than the legal 
rate of interest. Held, that prima faciethe price paid 
was in part for each one of the notes in such ratio to 
the whole price paid as the apparent value of each note 
bore to the apparent value of the whole, and if such 
proportionate price should bring the transaction within 
the provisions of the usury law the note would prima 
facie be void. But this presumption is capable of being 
rebutted by evidence that the paper presented was 
that of different persons of varying credit. (3) In this 
case the note, when offered for discount, was accom- 
panied by a certificate of defendant that it was busi- 
ness paper and free from defenses. Held, that permit- 
ting plaintiff to testify to his belief in the truth of the 
certificate, and that he had no purpose or intent to use 
it to evade the statute of usury, was not error. While 
the reception of this kind of evidence is not to be en- 
couraged, parties have been permitted to speak as to 
their mental operations in the doing of an act that is 
salled in question where the intent with which it is 
done serves to characterize it. McKown v. Hunter, 
30 N. Y. 625; Thurston v. Cornell, 38 id. 281; Bedell v. 
Chase, 34 id. 386. See, also, Dillon v. Anderson, 43 N. 
Y. 231; Fiedler v. Darrin, 50 id. 437. (4) A chattel 
mortgage from F. to defendant, if shown to be given 
to secure defendant against loss by reason of the 
making of the note, held, admissible, the mortgage 
constituting a consideration for the note and giving it 








inception at the time defendant transferred it to F 
See Dowe y. Schutt, 2 Den. 621; Cameron v. Chappell, 
24 Wend. 94. Judgment affirmed. Bayliss v. Cock- 
roft et al., appellants. Opinion by Folger, C. J. 
[Decided June 8, 1880.] 

soniiiahananiliacennatiiliail 

UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


EXECUTOR— ADMISSION OF ASSETS IN PLEA CON- 
CLUDES — ESTOPPEL — PRACTICE. — Appellees filed a 
bill for themselves and other creditors against an 
executor and devisees, praying for an account of testa- 
tor’s personal estate, setting forth that he held tes- 
tator’s note for $12,000, which was due and unpaid; 
that testator’s personal estate was insufficient to pay 
his debts in full; that the executor had paid some 
debts in full and left others unpaid; that testator left 
real estate, etc. The defendants, in their plea, set 
forth that the executor had in his hands assets suffi- 
cient to satisfy complainants’ and all other claims 
known against testator’s estate, when proved in a tri- 
bunal of competent jurisdiction, according to law, but 
that the executor disputes the said claim and denies 
the justice thereof; that the claimant has not sought 
to enforce the claim against executor and the assets 
by proper proceedings at law. Wherefore defendants 
plead the premises in bar and pray that complainants 
be required to enforce their claim by proper proceed- 
ings at law, ete. To this plea complainants filed a 
replication and proved their claim, and that by the 
accounts filed by the executor he claimed credit for 
moneys paid, ete., $27,014.75, and charged himself with 
assets, $31,794.62, showing a balance in his hands of 
$4,729.87. Held, that the complainants were entitled 
to a decree for the amount of their debt. Having put 
the plaintiff to the trouble and delay of an issue, the 
defendant cannot, after it is found against him, claim 
the right to file an answer; although, if the complain- 
ant desires a discovery which the plea sought to avoid, 
he may undoubtedly insist upon it. But that is the 
complainants’ right, not the defendants’. Lord Hard- 
wicke said: ‘* All pleas must suggest a fact; it must 
go toa hearing; and if the party does not prove that 
fact which is necessary to support the plea, the plaintiff 
is not to lose the benefit of his discovery, but tho court 
may direct an examination on interrogatories in order 
to supply that.””. Brownsword v. Edwards, 2 Ves. 247. 
This statement is adopted by Lord Redesdale and by 
Mr. Beames and all subsequent writers on equity 
pleading. Mitford’s Pleadings (4th ed.), 302; Beames 
on Pleas in Equity, 318; Story’s Eq. Plead., $697. If 
the plea is found to be false it would seem to be just 
and equitable that the case should stand as if the de- 
fendant had admitted the allegations of the plaintiff. 
Sir Thomas Plumer states the matter thus: ‘ Suppos- 
ing a plea to be correct in form, but proved false, it 
seems to be conceived that the course of the hearing 
is to take it up just as if there was no answer. That 
is not correct. Upona plea, found false, the plaintiff 
is entitled toa decree; and if a discovery is wanted, 
the defendant is ordered to be examined upon interroga- 
tories.”’ Wood vy. Strickland, 2 Ves. & Beam. 158. 
Chancellor Walworth, in a case before him, where the 
defendant produced no evidence to establish the truth 
of his plea, said: ‘‘ Where a pleain bar to the whole 
bill is put in, if the complainant takes issue thereon 
he admits the sufficiency of the plea, and leaves 
nothing in question but the truth thereof. If at the 
hearing the plea is found to be true the bill must be 
dismissed. But if the pleais untrue the complainant 
will be entitled to a decree against the defendant in 
the same manner as if the several matters charged in 
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the bill had been confessed or admitted. If a dis- 
covery is necessary to enable the complainant to obtain 
the relief sought for by his bill, the defendant cannot 
evade answering by putting in a plea which turns out 
to be false. In such a case, after the plea is overruled 
as false, the complainant may have an order that the 
defendant be examined on interrogatories before a 
master as to the several matters in relation to which a 
discovery was sought by the bill.’"”, Dows v. McMichael, 
2 Paige, 345. In the present case, the complainants 
did not see fit to insist on a further discovery. Being 
entitled to adecree pro confesso as to the principal 
charges of their bill, and the executor having admitted 
sufficient assets to pay the debts of the estate they 
were content to take a decree against him for the 
amount of the debt. The executor’s admission, as we 
have before said, was a good ground for charging him 
with the liability, though he could not urge it as evi- 
dence in support of his plea. And asan admission of 
assets renders the executor personally liable, a decree 
against him was proper. The usual decree on a cred- 
itor’s bill is for an account, but as said by Vice- 
Chancellor Wigram in a similar case, ‘‘ the reason for 
and the principle of the usual form of decree have no 
application where assets are admitted, for the executor 
thereby makes himself liable to the payment of the 
debt. In such acase, the other creditors cannot be 
prejudiced by a decree for the payment of the plaint- 
iffs debt; and the object of the special form of the 
decree in acreditor’s suit fails. * * Iam satisfied 
that in this case there ought to be a decree for imme- 
diate payment."’ Wingate v. Field, 2 Hare, 211, 212; 
Story’s Eq. Jur., § 548a. Decree of Dist. Columbia 
Sup. Ct. affirmed. Kennedy, appellant, v. Crasswell et 
al. Opinion by Bradley, J. 


TRUST — NAKED POWER TO SELL OR MAKE EXCHANGE 
IMPLIES POWER TO MAKE PARTITION. — By the pro- 
visions of certain instruments relating to specified real 
estate, a trustee named therein was in one case given 
power to sell and exchange, superintend, possess, 
manage and control for the benefit of all concerned ; 
in the other, full power to dispose of all or any portion 
and invest the proceeds in any manner he might think 
proper for the benefit of those holding the beneficiary 
interest. JJeld, that under either power the trustee 
had authority to make partition. The question whether 
a naked power to sell or exchange implies a power to 
make partition is discussed by Sir Edward Sugden in 
his work on Powers. He says: “It is clear thata 
power to make partition of an estate will not author- 
ize a sale or exchange of it; but it has frequently been 
a question amongst conveyancers whether the usual 
power of sale and exchange does not authorize a par- 
tition, and several partitions have been made by force 
of such powers, under the direction of men of emi- 
nence. This point underwent considerable discussion 
on the title which afterward led to the case of Abel v. 
Heathcote, 4 Bro. C. C. 278; 2 Ves. Jr. 98 Mr. 
Fearne thought the power did authorize a partition, 
on the ground that a partition was in effect an ex- 
change.’’ Sugden adds, that the lords commissioners, 
Eyre, Ashurst and Wilson, before whom the case was 
first heard, all thought that the power was to receive a 
liberal construction, as its object was to meliorate the 
estate. Eyre thought, that upon the word “sell,” the 
trustees should have a power of making partition, be- 
cause it was in effect to take quite a new estate. 
Ashurst and Wilson thought, that whatever power 
might be derived from the word ‘“‘sell,’’ the other 
words of the power, ‘“‘convey for an equivalent” 
(which were also used), were sufficient. But they 
made no decision. Upon the cause coming before 
Lord Rosslyn, he determined that the power was well 
executed, and founded his opinion upon its being in 
effect an exchange, as the consequences and effects of 








a partition and exchange, as to the interests of the 
parties, are precisely the same. Sir Edward then 
notices tho decision of Lord Eldon in the case of Mc- 
Queen v. Farquhar, 11 Ves. 457, that a power to sell 
simply does not authorize a partition. Ho then adds: 
“*Until the question shall receive further decision, it 
can scarcely be considered clear that a power to ex- 
change will authorize a partition; ’’ but he proceeds to 
show that the decision in Abel v. Heathcote must have 
been based on the power to exchange, and not on any 
additional words. After referring to the case of Atty.- 
Gen. v. Hamilton, 1 Madd. 214, which was not decisive 
of the point, Sugden closes his discussion by saying: 
“But as Lord Rosslyn has observed, this objection 
may be obviated where there is a power of sale. The 
undivided part of the estate may be sold, the trustees 
may receive the money and then lay it out in the pur- 
chase of the divided part, and although the sale is 
merely fictitious in order to effect the partition, it 
should seem that the transaction cannot be im- 
peached.”’ 2 Sugden on Powers, 479-482 (7th ed.), 1845. 
See, also, Doe y. Spencer, 2 Exch. 752; Bradshaw v. 
Fane, 2 Jurist (N. S.), 247. Ina recent case, however, 
In re Frith and Osborne, L. R., 3 Ch. Div. 618, decided 
in 1876, by Sir George Jessell, master of the rolls, it 
was distinctly adjudged, after a masterly review of all 
the previous authorities, that a power to sell and ex- 
change does include the power to make partition. In 
delivering his judgment, the master of the rolls con- 
cludes as follows: ‘‘ This is the state of the authorities, 
Lord St. Leonards says that it wants another decision 
to make it quite clear. Iam willing to give the decis- 
ion (supposing the doubt is not taken away by the 
decision of the Court of Exchequer followed by 
the vice-chancellor Kindersly) that the passage in the 
Touchstone [declaring that joint tenants, tenants in 
common and coparceners, cannot exchange the lands 
they do so hold, one with another, before they make 
partition] is not good law, and that youcan have such 
an exchange, and if you can have such an exchange, 
why could not the power authorize the exchange of an 
undivided moiety in Whiteacre for another undivided 
moiety in Blackacre? I decide that it does. We have 
conflicting opinions between what the judges said in 
Doe v. Spencer, and what the vice-chancellor intimated 
his opinion to be. It is not necessary for me to decide 
that question. I must say, if I had to decide it, I 
should be inclined to follow the opinion of the vice- 
chancelor instead of the Court of Exchequer, for if it 
can be done as between two, I do not see why it could 
not be done as between more than two, but I have not 
to decide that question now.” Decree of U.S. Cir. 
Ct., S. D. Mississippi, affirmed. Phelps et al., plaintiffs 
in error, v. Shrader. Opinion by Bradley, J. 


a 


VIRGINIA SUPREME COURT OF APPEALS 
REPORTS.* 


CONSTITUTIONAL LAW —STATUTE ABOLISHING PEN= 
ALTY FOR USURY AFFECTS EXISTING DEFENSES AND 
IS VALID.— Though the statute of usury, at the time 
a contract was made, declares the contract to be null 
and void, if at the time of the decree in the case the 
statute has been amended and only avoids the contract 
for the interest, the decree should be for the prin- 
cipal loaned, with interest from the date of the decree. 
See Town of Danville v. Pace, 25 Gratt. 1, and cases 
cited; and also the leading case of Curtis v. Leavitt, 
15 N. Y. 229. Paige, J., theresays: ‘‘The defense of 
usury is in the nature of a penalty or forfeiture, and 
may at any time be taken away by the Legislature in 
respect to previous as well as subsequent contracts, 





* To appear in 31 Grattan’s Reports. 
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without trenching upor any vested right. A proposi- 
tion that a party can have a vested right in enforcing 
a penalty or forfeiture, against which it is the office of 
a court of equity to relieve, is a legal solecism. Stat- 
utes of usury are highly penal in their character, and 
the defense of usury has always been regarded as an 
unconscientious defense, and has never received the 
favor either of courts of law or equity. No penalty 
can be enforced after the repeal of the law imposing 
it, unless saved by express words in the repealing act. 
The repealing statute obliterates the statute repealed 
as completely as if it had not been passed, and it must 
be considered as a law that never existed, except for 
the purpose of those actions which were commenced, 
prosecuted and concluded while it was an existing 
law.” Selden, J., said: ‘‘ Usury being a mere statu- 
tory defense, not founded upon any common-law 
right, either legal or equitable, it was clearly within 
the power of the Legislature to take it away.”” Mosby 
y. St. Lowis Mutual Insurance Co. Opinion by Chris- 
tian, J. 


HIGHWAY —DEDICATION TO USE FOR SPECIFIED 
PERSONS NOT DEDICATION TO PUBLIC. — C. and G. 
owning lots in Richmond, each bounded east by 
Seventeenth street, and separated by what was at one 
time the bed of Shockoe creek, but from which the 
water of the creek had been diverted, enter into a 
deed by which they fix the boundaries of their lots re- 
spectively, and they covenant and agree that there 
shall be between their lots a street thirty feet wide ex- 
tending from Seventeenth street westwardly to the 
eastern boundary of their lots, and that said street 
shall be forever kept open as a highway and common 
for the use of the persons who may be the owners of 
the lots or land bounded on either side of said street. 
The street thus provided for did not extend west to 
any street oralley. Held, looking to the whole deed 
and the surrounding circumstances, there was not a 
dedication of the street to the public generally, but 
only to the owners of the lots or parts of the lots 
spoken of in the deed; and it is not, therefore, a street 
over which the city authorities have control, and can 
authorize a railroad company to lay its track along it. 
Intent is the vital principle of dedication. Ina case 
where acts and declarations are relied upon to show 
such intent, to be effectual, they must be unmistak- 
able in their purpose and decisive in their character; 
and in every case it must be unequivocally and satis- 
factorily proved. Harris’ case, 20 Gratt. 833; Holdane 
yv. Trustees of Cold Spring, 21 N. Y. 474; Washburn on 
Easm., 133, 134; 2 Dill. on Mun. Corp., § 499. To ascer- 
tain the intent of the parties is said to be the funda- 
mental rule in the construction of agreements (Canal 
Co. v. Hill, 15 Wall. 94); and in such construction 
courts look to the language employed, the subject- 
matter and the surrounding circumstances. They are 
never shut out from the same light which the parties 
enjoyed when the contract was executed, and in that 
view they are entitled to place themselves in the same 
situation which the parties who made the contract 
occupied, so as to view the circumstances as they 
viewed them,and so to judge of the meaning of the 
words and of the correct application of the language to 
the things described. Nash v. Towne, 5 Wall. 689, 699. 
See, also, Maryland vy. Railroad Co., 22 id. 105; Moran 
v. Prather, 23 id. 492. The term ‘“‘ highway”’ is a gen- 
eric name for all kinds of public ways — ways common 
to all the people of the State having occasion to pass 
overthem. Holt, C. J., Queen v. Saintiff, 6 Mod. 255, 
258: To constitute a highway, it must be one over 
which all the people of the State have a common and 
equal right to travel, and which they have a common, 
orat least a general interest to keep unobstructed. 
People v. Jackson, 7 Mich. 433. Here the attempted 
dedication was to a limited portion of the public, and 





such a partial dedication is simply void and will not 
operate in law as a dedication to the whole public. 
There may bo a dedication of a way to the public fora 
limited use, but there cannot be a dedication to a lim- 
ited part of the public. Poole v. Huskinson, 11M. &W. 
827. There does not appear any dedication, partial or 
otherwise, intended. The language of the deed, fairly 
construed, manifests a purpose merely to adjust and 
fix with certainty the boundary between the two lots, 
and establish a common right of way to be annexed as 
a permanent easement to the lots, and not for the ac- 
commodation of the public. Talbott v. Richmond & 
Danville Railroad Co. Opinion by Burks, J. 


SALE— OF PERSONAL PROPERTY — TITLE OF INNO- 
CENT VENDEE FROM FRAUDULENT PURCHASER GOOD 
DELIVERY.— Where a vendee obtains possession of a 
chattel with the intention by the vendor to transfer 
both the property and possession, although the vendee 
has committed a false and fraudulent misrepresenta- 
tion in order to affect the contract and obtain the pos- 
session, the property vests in the vendee until the 
vendor has done some act to disaffirm the transaction. 
And the legal consequence is, that if before the disaf- 
firmance the fraudulent vendee has transferred either 
the whole ora partial interest in the chattel to an in- 
nocent transferee, the title of such transferee is good 
against the vendor. See Benjamin on Sales, § 433; 
Williams v. Given, 6 Gratt. 268; Wickham'v. Martin, 
13 id. 427; Rowley v. Bigelow, 12 Pick. 307; Hall v. 
Hinks, 21 Md. 406. Upon the sale of a chattel, to be 
paid for on delivery, if possession is delivered without 
the payment, and before the vendor claims the chattel 
it is sold by the vendee to an innocent purchaser and 
paid for, the vendor cannot recover the chattel from 
the innocent purchaser. But if there has not been a 
contract of sale, but only a transfer of possession, to 
become a contract of sale when payment is made, the 
person in possession has no title to the chattel, and 
can therefore convey none to an innocent purchaser, 
and the owner may recover the chattel. See as to 
subject of sales on condition: Wait v. Green, 36 N. Y. 
556; Hoffman v. Noble, 6 Metc. 68; Western Transp. 
Co. v. Marshall, 37 Barb. 509. Old Dominion Steam- 
ship Co. v. Burckhardt. Opinion by Christian, J. 


——__+>—___— 


CALIFORNIA SUPREME COURT ABSTRACT. 

JOINDER OF PARTIES — JUDGMENT IN JOINT ACTION 
FOR TORT NOT DIVISIBLE.—McCool sued Mahoney 
and Small jointly for malicious arrest and prosecution. 
The defendants answered separately. The cause was 
tried with a jury, and this verdict was returned: 
‘*We, the jury in the above entitled action, find for 
plaintiff against Mahoney $3,000, and against Small 
$500." Judgment was thereupon rendered that plaint- 
iff recover from Mahoney $3,000, of Small $500, and of 
Mahoney and Small $282.75 costs of suit. Held, that 
the judgment was erroneous. The action being fora 
wrong in which both defendants joined, the damages 
could not be severed. Beal v. Finch, 11 N. Y. 128; 
Halsey v. Woodruf, 9 Pick. 555; O’Shea v. Kirker, 8 
Abb. Pr. 69; Bohun vy. Taylor, 6 Cow. 313; Minor v. 
Mechanics’ Bank, 1 Peters, 14; Layman v. Hendrix, 1 
Ala. 212; Hardy v. Thomas, 23 Miss. 544; Riley v. Mc- 
Gee, 1 A. K. Marsh, 432; Salmons v. Smith, 1 Saund. 
207, note 23. McCool v. Mahoney. Opinion by Ross, J. 
{Decided April 6, 1880.] 

RAILROADS — CONSTRUCTION OF STATUTE RELATING 
TO FENCES — OWNER OF LEASED ROAD LIABLE FOR 
CATTLE KILLED BY FAILURE TO FENCE. — The statute 
of California provides thus in reference to railroad 
fences: “ It shall be the duty of the railroad company 
to make and maintain a good and sufficient fence on 
either or both sides of their property; and in case any 
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company do not make and maintain such fence, if 
their engine or cars shall kill, maim or destroy any 
cattle or other dgmestic animals, when they stray upon 
their line of road where it passes through or alongside 
of the property of the owners thereof, they shall pay 
to the owner or owners of such cattle or other domes- 
tic animals a fair market price for the same, unless the 
owner or owners of the animals so killed, maimed or 
destroyed shall be negligent or at fault.” Held, thata 
company owning arailroad is not exempted from lia- 
bility for the destruction of cattle by the fact that its 
road is leased. A strictly literal interpretation of the 
statute might exempt both the lessor and the lessee 
from liability, as the statute does not in terms provide 
fora case in which one company owns and another 
operates a railroad. The duty, however, of fencing 
devolves upon the company owning the road; and if 
it leases the road in an unfenced condition to be ope- 
rated by another company, it is liable within the spirit, 
if not within the letter, of the law to the same extent 
as it would be if its instead of its lessee’s engine and 
cars had run over the plaintiffs cattle. As was said 
in Tracy v. Troy & Boston R. Co., 38 N. Y. 437, in 
reference toasimilar statute: ‘*‘The passage of this 
act being induced by public considerations, and its 
purpose being to protect the travelling public and the 
owners of domestic animals along tho line of their 
road, it should receive a liberal construction to effectu- 
ate the benign purpose of its framers. A rigid and 
literal reading would in many cases defeat the very 
object of the statute, and would exemplify the maxim 
that ‘the letter killeth, while the spirit keepeth alive.’ 
Every statute ought to be expounded, not according 
to the letter, but according to the meaning. Qui heret 
in litera heret in cortice. Dwar. on Stat. 695. And 
the intention is to govern, although such construction 
may not in all respects agree with the letter of the 
statute. Plowd. The reason and object of a 
statute are a clue to its meaning (Dwar. on Stat. 695), 
and the spirit of the law and the intention of its 
makers are diligently to be sought after, and the letter 
must bend to these. 6 Bac. Abr. 384 (6th ed.), London, 
1807; Kent’s Com. 465; Smith’s Com. on Stat., §§8 709, 
710. In Illinois Cent. R. Co. v. Kanouse, 39 Ill. 272, 
which was an action against the lessees of the road, 
the court says: ‘‘In the case before us, admitting it 
was the duty of the first party to the agreement (the 
company owning the road) to fence this road, that they 
would be liable for this injury had they been sued, 
there can be no question.’’ And in Toledo, ete., R. 
Co. v. Rumbold, 40 Il. 143, the same court said, in an 
action against the lessors of the same road: ‘It was 
the duty of appellants to have fenced the road, and 
public safety demands that they should be held liable 
for all damages resulting from the neglect to fence it. 
And the same policy would require that the Illinois 
Central (the lessee) should be held responsible for pre- 
suming to use the road of another company fenceless 
and unprotected. Either company would be liable for 
the injury. Redfield, in a note to Parker v. Reusseluer 
& Sar. R. Co., 16 Barb. 315, in which it was held that 
the defendant, being the lessee of the road upon which 
the injury was committed, was not liable under the 
statute, says the only question in regard to the sound- 
ness of the decision is, whether both companies were 
not chargeable with negligence —the one for suffering 
the road to be used, and the other for using it in that 
condition. 1Redf. on Railw. 618 (5thed.). Fontain vy. 
Southern Pacific Railroad Co. Opinion by Sharp- 
stein, J. 

{Decided May 7, 1880.] 
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STATUTORY CONSTRUCTION — SPECIAL ACT CONTROLL- 
ING GENERAL — MAJORITY OF OFFICIAL BOARD ACT IN | 
ABSENCE OF DIRECTION OTHERWISE. — By a provision | 
of the general statutes of California relative to the | 





harbor commissioners of that State, ‘‘no contract or 
obligation eutered into by the commissioners, which 
creates 2 liability or authorizes the payment of money, 
is valid and of binding force, unless the same is signed 
by all the commissioners and countersigned by the 
secretary of the board.’”’ Plaintiffs entered into a con- 
tract with the board, the entire board concurring, and 
performed it on their part. The board refused the 
payment agreed upon, on the ground that plaintiffs’ 
claim was an equitable one only.’ Tho Legislature of 
the State passed a special act authorizing tho board to 
audit and pay such amount as plaintiffs should bo 
equitably entitled to for their work and materials fur- 
nished under the contract. Held, that the board 
could, by a majority vote, audit and pay plaintiffs’ 
claim, and the concurrence of all three of the commis- 
sioners was not necessary for that purpose. The au- 
thority exercised by the board in this case was given 
to them by a special act, and it is nowhere provided in 
said act that the concurrence of all three of theo mem- 
bers of the board shall be necessary for the proper 
exercise of such authority. In People v. Nichols, 52 N. 
Y. 478, the common-law principle on this subject is 
stated. Inthat case the court had under considera- 
tion an act of the Legislature appropriating $20,000, or 
somuch thereof as might be necessary, for the purchase 
of certain relics of George Washington, to be paid 
only upon the certificate of three persons named 
therein. Held, that a certificate signed by two of the 
persons named, stating that the third met with them 
but refused to join in the certificate, was sufficient. 
The court say that Grindley y. Barker, 1 Bos. & Pul. 
229, is in point as to the general rule. Eyre, C. J., 
there said: “I think it is now pretty well established 
that where a number of persons are intrusted with 
powers not of mere private confidence, but in some 
respects of a general nature, and all of them are regu- 
larly assembled, the majority will conclude the minor- 
ity, and their act will be the act of the whole.’’ The 
cases hold that arbitrators, to determine controversies 
between individuals, are engaged in matters of private 
concern. Green yv. Miller, 6 Johns. 39. The same 
principle was recognized by the Court of King’s Bench 
in the case of The King v. Beeston, 3 T. R. 592, which 
arose under the statute of George I, that enables the 
churchwardens and overseers to contract for the pro- 
viding for the poor. It was held that it was not neces- 
sary that all the churchwardens and overseers should 
concur, as the contract of the majority would bind 
the rest. When appraisers act between individuals 
und the State, it isa matter of ‘‘ public concern,”? and 
a majority act as the whole when all have met. Ex 
parte Rogers, 7 Cow. 526. Tallecott v. Blanding. Opin- 
ion by Morrison, C. J. 

(Decided March 10, 1880. ] 


. rs : 
MARYLAND COURT OF APPEALS RE- 
PORTS.* 

CORPORATION — WHEN LIABLE TO OFFICER OF, FOR 
SERVICES. — To entitle a president or director of a cor- 
poration to recover for services rendered his corpora- 
tion, he must prove an express contract of employment, 
if the services for which he claims compensation are 
within the line and scope of his duties as president or 
director. Butif a president or director of a corpora- 
tion renders service to his corporation which are not 
within the scope of, and are not required of him by 
his duties as president or director, but are such as are 
properly to be performed by an agent, broker or attor- 
ney, he may recover compensation for such services 
upon an implied promise. See Angell & A. on Corp., 
§ 317; Chandler v. Monmouth Bank, 1 Green (N. J.), 


* Appearing in 49 Maryland Reports 
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260; Henry v. Rutland & Burlington R. Co., 27 Vt. 435 ; 
Hail v. Vermont & Mass. R. Co., 28 id. 408; New 
York & New Haven R. Co. v. Ketchum, 27 Conn. 181; 
Evans v. City of Trenton, 4 Zabr. 769. Agency for 
a corporation is not required to be shown by a resolu- 
tion of the board of directors or other written evi- 
dence, but it may be inferred from facts and circum- 
stances. Union Bank vy. Ridgely, 1 H. & G. 326; 1 Md. 
Chan. Dec. 398; Elysville Man. Co. v. Okisko Co., 5 
Md. 159; N. C. Railway Co. v. Bastian, 15 id. 501; 
Bank of United States v. Dandridge, 12 Wheat. 69. 
Santa Clara Mining Association of Baltimore v. Mere- 
dith. Opinion by Grason, J. 








HusBAND AND WIFE—CONVEYANCE OF LAND TO 
THEM MAKES TENANTS IN ENTIRETY. — By the common 
law of England which is the law of this State, except 
where it has been changed or modified by statute, a 
conveyance to husband and wife does not constitute 
them joint tenants, nor are they tenants in common, 
They are in the contemplation of the common law but 
one person, and hence they take, not by moieties, but 
the entirety. They are each seized of the entirety and 
the survivor takes the whole. 2 Black. Com. 182; Litt. 
Tenures, § 291; Coke Litt. 187; Cruise’s Dig. 492; 1 
Trest. Est. 131, 152; 4 Kent’s Com. 362; 1 Washb. Real 
Prop. 672; Dias v. Glover, 1 Hoff. Ch. 71; Stuckey v. 
Keefe’s Ex’r, 26 Penn. St. 397. Similar statutes to our 
own exist in a large number of the States-of the 
Union, converting joint tenancies at the common law 
into tenancies in common, except where in the instru- 
ment it is otherwise expressly declared, and the inva- 
riable construction has been that they do not apply to 
or affect the peculiar estate taken by husband and 
wife, under a deed to them jointly. Rogers v. Ben- 
son, 5 Johns. Ch. 431; Jackson y. Stevens, 16 id. 110; 
Shaw v. Hearsey, 5 Mass. 521; Brownson vy. Hull, 16 
Vt. 309; Thornton v. Thornton, 3 Rand. 179; Diver v. 
Diver, 56 Penn. St. 106; 4 Kent’s Com. 362; 1 Bish 
Mar. W., § 615; Bates v. Seely, 46 Penn. St. 248; Far. 
& Mec. Bk. of Rochester v. Gregory, 49 Barb. 155. Me- 
Curdy v. Canning, 64 Penn. St. 39. Marburg et al. vy. 
Cole. Opinion by Alvey, J. 

WILL— CONSTRUCTION OF—SPECIFIC LEGACY.— 
Courts lean against construing a legacy to be specific, 
and have gone so far as to say that in no case ought a 
will be so construed uniess the language imperatively 
requires it. Incase of a bequest generally of stocks, 
or of a sum of money in stocks without further ex- 
planation and without more particularly referring to 
or marking the corpus of the identical stock, the fact 
that the testator possessed such stock at the time of 
the execution of the will is not sufficient to justify 
the court in declaring the legacy to be specific. In or- 
der to constitute a specific legacy it is necessary for 
the testator to identify the property bequeathed. A 
testator by his last will and testament bequeathed as 
follows: ‘tI give and bequeath to Virginia M. Owings, 
eight thousand dollars in State of Maryland bonds.” 
Among the assets of the testator were found eight 
thousand dollars in State of Missouri bonds, and these 
were the only State of Missouri bonds owned by testa- 
tor, Held, not a specific legacy. The general rule to 
be deduced from the cases is that in a bequest gener- 
ally of stocks, ora sum of money in stocks, without 
further explanation, and without more particularly 
referring to or making the corpus of the identical 
stock, the fact that the testator possessed such stock 
at the time of the execution of the will is not sufficient 
to justify the court in deciaring the legacy to be spe- 
cific. Thus in Robinson y. Addison, 2 Beav. 515, where 
the testator had fifteen and a half of Leeds and Liver- 
pool Canal shares, and bequeathed five and a half 
shares in the Leeds and Liverpool Canal to A, and five 
to B, and five to C, it was held that inasmuch as there 
was no reference in the will showing an intention to 








give the particular shares which the testator had in his 
possession at the time, the legacy must be construed 
as general, and not specific. According, then, to well 
settled rules of construction, in order to constitute a 
specific legacy, it is necessary for the testator to dis- 
tinguish or identify the stock or thing given by saying 
stock now in my possession, or now standing in my 
uame, or some other equivalent expression, marking 
the corpus of the stock bequeathed, and showing the 
testator meant that identical stock, and no other 
should pass to the legatee. See upon the subject: 
Purse vy. Snaplin, 1 Atkyns, 414; Bronsdon v. Winter, 
Ambler, 57; Avelyn v. Ward, 1 Vesey, Sr., 424; Sibley 
v. Perry, 7 Vesey, Jr., 522; Webster v. Hale, 8 id. 410; 
Gillaume y. Adderly, 15 id. 384; Innes v. Johnson, 4id. 
568. Dryden v. Owings. Opinion by Robinson, J 


a 


NEW BOOKS AND NEW EDITIONS. 


GopDARD’s LAW OF EASEMENTS. 


A Treatise on the Law of Easements. By John Leybourn 
Goddard, Esq., of the Middle Temple, Barrister-at-Law. 
Much enlarged from tho second English edition of 1877, 
by Edmund H. Bennett, LL.D., Professor of Law in the 
Boston University. Boston: Houghton, Mifflin & Com- 
pany, 1880. Pp. lviii, 542 


M* GODDARD'S original treatise has received 
A high encomiums from the English bench. It 
divides the subject into five branches, namely: the 
nature of easements; the modes of acquiring them; 
the mode und extent of enjoyment; the disturbance 
and its remedy; how they may be lost and extin- 
guished. Each is treated generally, and subsequently, 
specifically, as applicable to the different easements of 
air, light, support, water-courses, and ways. Mr. Ben- 
nett’s additions have been very important, as the 
American doctrine as to light and air differs widely 
from the English. He has added about 100 pages, and 
cited some 500 new eases. His high reputation is a 
guaranty that this labor has been conscientiously and 
intelligently performed, and from our own examina- 
tion we find that the ground is well covered. The 
work stands as the latest on the subject in either 
England or America, and this fact alone must recom- 
mend it to the practical lawyer. It has moreover the 
merit of being a critical and excursive treatise, and 
not a mere digest. Tho subject is of prime practical 
importance, and beside is one of the most interesting 
to the scholar. The English prescription act is added, 
and there are an ample table of contents, table of cases 
cited, and general index. The volume is elegantly 
printed on fine paper, and well bound. 





XVII AMERICAN DECISIONS. 


This volume contains selections from 5, 6 T. B. Mon- 
roe, 6 Martin, N.S., 5 Greenleaf, 1 Bland’s Chancery, 6 
Pickering, 4 New Hampshire, 4 Halsted, 7 Cowen, 1 
Devereux’s Law, 3 Ohio, 17 Sergeant & Rawle, 4 Mc- 
Cord, 1 Martin and Yerger. There are important notes 
on the following topics: conflict of laws relating to 
age of majority; effect of executors’ covenants in 
their own conveyances; waiving tort; compensation 
of trustees; absolute deed and agreement to reconvey ; 
when apparent principal may show himself to be a 
surety; exemption from seizure under distress; re- 
citals in tax deeds as evidence; acknowledging receipt 
of consideration in deed ; reasonable time, when a ques- 
tion of law; what are fixtures; when conviction of 
felony bars other prosecutions. The series is now being 
issued rapidly, and grows in importance with every 
volume. Its completion is now assured, and we 
do not see how any lawyer can well afford to do with- 
out it. 
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RepMan’s LAw or Raruway CoMPANIEs. 

A Treatise on the Law affecting Railway Companies as Car- 
riers of Goods and Live Stock. By Joseph Haworth Ked- 
man, of the Middle Temple, Esquire, Barrister-at-Law. 
Second edition. London: Reeves & Turner, 1880. Pp. 
xx, 204. 


A neat and concise treatise for quick reference, 
especially adapted to the English market. It contains 
the English statutes concerning railway traffic, includ- 
ing that of 1873, and since the former edition two 
chapters have been added on Passengers’ Luggage and 
the Liability of Railway Companies as Warehousemen. 
It will be useful to our lawyers as affording a succinct 
and late view of English statutes and decisions from 
an English standpoint. 





CORRESPONDENCE. 
CAN AN ASSIGNEE FOR CREDITORS SET ASIDE His As- 
SIGNOR’s FRAUDULENT TRANSFER? 


To the Editor of the Albany Law Journal: 


Does chap. 314, Laws 1858, give to a voluntary as- 
signee the right to attack for fraud as against credit- 
ors a previous transfer by the assignor? This question 
is an important one since the repeal of the Bankrupt 
Act, and yet I cannot find that it has ever been de- 
cided by our courts. 

The statute is referred to in Fort Stanwix Bank v. 
Leggett, 51 N. Y. 552, 554, but this question receives no 
discussion. Miller v. Halsey, 4 Abb. (N.S.) 28, does 
not touch this point. The dictum, at page 33, relates 
only to the fraud of the assignor in retaining and con- 
cealing assets from the assignee. I am aware that 
Burrill in his work on Assignments, and Bishop in his 
book on Insolvent Debtors, state that this statute ap- 
plies to cases of voluntary assignments, but they cite 
no authorities supporting it. 

Previous to this statute it was well settled thata 
voluntary assignee could not set aside such transfers, 
nor receive the fruits of them after they were set 
aside by creditors. Brownell v. Curtis, 10 Pai. 211, 219; 
Browning v. Hart, 6 Barb. 91. The reason given is 
that the assignee took only such rights as the assignor 
had, and of course the assignor could not impeach 
such transfers. 

The Legislature, undoubtedly, had the power to give 
this right to voluntary assignees, however unwise it 
may be to exercise that power. But it seems to me 
clear that the plain intent of the act referred to is to 
give this right to those assignees only that are ap- 
pointed by the court under the insolvent act. 2 R.S., 
p. 21, § 27. The second section omits the word ‘as- 
signee,’’ and speaks only of *‘ executors, administra- 
tors, receivers or other trustees ”’ of a ‘* deceased person, 
or insolvent corporation, association, partnership or 
individual.’”’ A voluntary assignee is nowhere called 
a “trustee”? of an insolvent. On the other hand it 
was held in Ferriss v. Am. Ins. Co., 22 Wend. 586, that 
such an assignee is not a “trustee of adebtor”’ within 
the meaning of the statute regulating security for 
costs; but that an assignee appointed by the court un- 
der the insolvent act is such a trustee. 

If this statute applies to voluntary assignees, what a 
temptation it holds out to debtors to make fraudulent 
transfers of property, then make a general assignment 
to an assignee of their own choosing who will lend 
himself to the trick of bringing suits, ostensibly to set 
them aside, but really to procure a decision upholding 
them, and which shall be conclusive on the creditors 
(4 Barb. 232), except they can prove the conspiracy be- 
tween the assignor and assignee. B. 

Urica, July 1, 1880. 








NOTES. 
\ E forgot last week, in connection with our corre- 
spondent’s letter about *‘ Contracts to Satisfac- 
tion,” ante, 20, to explain ourselves. What puzzled us 
was not the position of the appellate court, as reported 
in 45 Conn., but to see how the trial court, in the face 
of the decision of the appellate court, in 44 Conn., 
could have rendered the judgment they gave on the 
new trial; for it is scarcely conceivable that the facts 
could meantime have wheeled about. Perhaps *'T. C. 
J.” can explain this 

We regret to learn that Mr. Grattan, the old and 
well-known reporter of the Virginia Court of Appeals, 
is in feeble health. He has completed his labors to 
Feb. 19, 1880, and announces that these will be his last. 
His familiar name and faithful service will be missed. 
— Among other valuable matter, the Virginia Law 
Journal for July contains a leading article on Impeach- 
ment of Witnesses. Judge W. R. Staples, of the 
Virginia Court of Appeals, writes us: ‘‘I desire to 
congratulate you on the ability with which the Jour-: 
NAL is conducted, and the reputation it has established 
throughout the country In this State it stands de- 
servedly high both with the bench and the bar.” 

The most extensive and important enterprise in legal 
reporting in this country is that of the West Publish- 
ing Company, at St. Paul, Minn. We have received 
the Ist volume of the new series of their North-western 
Reporter, containing 1,089 pages and 337 cases in full, 
being all the decisions of the Supremo Courts of Min-’ 
Nebraska 





nesota, Wisconsin, Iowa, Michigan, and 
Dakota, from April 26, 1879, to August 30, 1879. These’ 


are issued in weekly parts, and give the opinions, as 
soon as filed, at 35a year. The price of this volume 
is $2.50. In addition, this company issue supplements 
of the same character, giving the full opinions of the 
Supreme Courts of Ohio, Illinois, Missouri, Indiana, 
Kentucky and Kansas, at $3 a year each, separately, 
or with the Reporter, as follows: Reporter and one 
supplement, 88; Reporter and two supplements, $11; 
Reporter and three supplements, $14; I?eporter and six 
supplements, $15; including indexes, tables of cases 
and postage. They also issue, in like manner, the 
Federal Reporter, giving the opinions in full of all the 
Federal Circuit and District Courts throughout the 
United States, at $10 a year. The editing and publish- 
ing are well done, and tho enterprise deserves the 
success which we are informed it meets. 

Several days ago a white man was arraigned before a 
colored justice, down in the country, on charges of 
killing a man and stealing a mule. ‘* Wa’al,’”’ said the 
justice, ‘‘de facts in dis case shall be weighed wid 
kerefulness, an’ if I hangs yer, ’taint no fault ob mine.” 
“Judge, you have no jurisdiction only to examine 
me.” ‘Dat sorter work ‘longs to the regular justice, 
but yer see I have been put on asa special. <A special 
hez de right to make a mouf at Supreme Court if he 
chuses ter.”’ ‘“Dothe best for mo you can, judge.” 
**Dat’s what I’se gwine todo. I’se got two kinds of 
law in dis court, the Arkansaw an’ de Texas law. I 
generally gives a man de right to choose fur hisself. 
Now, what law does yer want, de Texas or de Arkan- 
saw?’ ‘I believe I’ll take the Arkansas.’ ‘ Wall, 
den, I’ll dismiss you fer stealing de mule ” “Thank 
you, judge.”” ‘“‘And hang you fer killing de man —” 
‘*T believe, judge, that I'll take the Texas.’’ ‘* Well, 
den, ll dismiss you for killing de man ——” ‘You 
have a good heart, judge.’’ ‘“ An’ hang yer for steal- 
ing de mule. I'll jus take de ’cashion here to remark 
dat de only difference ’tween the two laws is der way 
yer state de case.’’— Little Rock Gazette. 
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CURRENT TOPICS. 





HE London Law Journal says of the recent de- 
cision in the Tichborne claimant’s case: ‘It 
can hardly be said that Regina v. Castro decides 
much, except, as Lord Justice James compendiously 
expressed it, that there is ‘nothing in’ the objec- 
tions taken to the indictment. We think that there 
was ‘something in’ at least one of the points taken; 
and at all events, the argument is of interest to law- 
yers, as going over very obscure ground seldom 
traversed by so high an authority.” ‘‘ We confess 
that the judgment of the Court of Appeal on this 
p?int is disappointing in its tone. The reductio ad 
obsurdum seems to us to have been out of place.” 
‘¢Tt is not unreasonable that there should be a dis- 
tinct trial for every imposition of a distinct seven 
years.” ‘‘It is fairly open to argument that the 
practice is in some cases hardly fair to the prisoner.” 
The Solicitors’ Journal says: ‘‘It does not seem to 
us altogether absurd to contend that under these 
words there can be only one sentence on one con- 
viction, and that there can only be one conviction 
for this purpose at one and the same trial.” The 
Law Times does not commit itself to an opinion, 
but says, ‘‘the lords justices were unusually severe 
upon the principle upon which that case proceeded ” 
—meaning the Tweed case. In the next breath it 
says, ‘‘it does not appear, indeed, that the ratio 
decidendi of that decision was clearly stated.” 





The fool-killer should go at once to the office of 
the Montreal Gazette. In the issue of that precious 
newspaper of July 13th is a long article, entitled 
*¢ Justice in the State of New York.” The text of 
the article is the pretense of one Frost, a native of 
England and a naturalized citizen of the United 
States, attorney and counsellor of this State and 
resident in New York city, that he has been unlaw- 
fully imprisoned on civil process for four years, and 
that the judges have connived at the injustice, and 
persistently denied him the writ of habeas corpus, 
and issued stays and prohibitions and injunctions 
most wickedly. Frost does not tell why he is im- 
prisoned, but he ought to know that every judge 
refusing him the writ of habeas corpus, when legally 
applied for, is liable to forfeit $1,000 to him for 
every refusal. We advise Frost to set this machinery 
in motion, and if he is unlawfully imprisoned, we 
will furnish him a lawyer to vindicate his rights. 
But the Gazette continues: ‘‘An American gentle- 
man of position, probity and intelligence, says that 
in the State of New York almost every judge is a 
huckster who sells his decisions for money, for favor 
or for political influence, that few decisions are un- 
purchased and that were one-tenth of the rascality 
practiced by the judiciary told, it would not be 
credited. In conclusion he congratulates us on our 
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freedom from such connections, and says that if 
we are wise (though, as an American, he would be 
proud to see us all under the Stars and Stripes), we 
will remain unannexed as long as the corruption of 
public morality and the betrayal of high office to 
ambition and gain continues as he has represented 
it and as Mr. Frost’s case proves it to be.” The 
American gentleman who could seriously utter such 
nonsense as this did well in carrying his wares to a 
foreign market. Let not the hysterical editor of 
the high latitudes be alarmed. We have foolish citi- 
zens enough without wishing to annex him. On the 
subject of annexation, Canada is always as nervous 
as the elderly lady at the siege in Don Juan, who 
inquired, ‘‘when will the ravishing begin?” Let 
the Gazetteer hide his fevered and timorous brow in 
the snows of Labrador, and shout his compatriot’s 
gnevances to the inhabitants of the north pole, who 
may possibly think him right. An esteemed corre- 
spondent, who sends us this amusing extract, a law- 
yer of experience and high standing in Canada, 
writes us: ‘*You will be better able to deal with it 
than I, whose only means of judging are the ex- 
ceptionally learned and able opinions of the New 
York bench which appear in your columns.” We 
assure our friend it is no more possible to deal seri- 
ously with such midsummer madness as this, than 
with the ravings of a lunatic who should complain 
that the man in the moon was making faces at him. 


The Honorable George McCormick, attorney-gen- 
eral of Texas, has transmitted to the governor an 
interesting report concerning the enforcement of the 
criminal law in that State. We extract the follow- 
ing comparative statements of indictments aad con- 
victions for four years: 





Indictments: 1875. 1877. 1878. 1879. 
PRMNGOE 5 3.0:0:08:405:6: 331 398 549 344 
RR t5s dsrceres 3,687 2,260 2,371 2,081 
Serer ey 30 26 24 19 
5, Sere 100 82 90 79 
eC eer 4 53 53 34 
Robbery ....... ‘ 48 51 49 47 
Forgery....... tise 99 85 258 155 
re 176 175 154 183 

Eee 4,515 3,130 8,548 2,942 

Convictions: 1875 1877. 1878. 1879. 
MONE 6505 fanaa 88 71 122 115 
MNES sip eadncaoee 956 AT1 558 651 
ME uc= npeencdiaeh 8 5 7 5 
a Se re ee 15 3 1 10 
er 17 11 9 16 
[Os re 8 13 24 9 
Aer 15 9 17 19 
DUPRIOEY. «6 's.5:0:0:5:0 70 58 61 82 





oe 


Pe yj 641 799 907 


eee 











‘<Tt will thus be seen,” says the attorney-general, 
‘that for the eight species of crime named there 
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were, in 1875, 4,515 indictments presented, and 1,177 
convictions had, being about one conviction to every 
four indictments. In 1877 there were 3,130 indict- 
ments and 641 convictions, being about one convic- 
tion to every five indictments. In 1878 there were 
3,548 indictments and 799 convictions, the ratio of 
convictions to indictments being about the same as 
during the preceding year. For the year just past 
there were only 2,942 indictments for these crimes, 
while there were 907 convictions, being nearly one 
conviction for every three indictments. This state- 
ment shows not only a decrease as to the number of 
crimes committed, but also a corresponding increase 
in the number of convictions had, and argues well 
for those charged with the execution of the law, 
besides showing that crime is greatly on the decrease 
in our State.” It is noteworthy, however, that the 
decrease is mainly in the crime of theft. Murder 
has not decreased, but comparing the last two years 
with the first two, it has greatly increased, showing 
893 as against 729. Is it possible that there is some 
foundation for the colored judge’s remark, which 
we published last week, that in Texas they hang a 
man for stealing a mule, and only imprison him for 
murder? The convictions for murder of late, how- 
ever, have more than kept pace with the increase of 
the crime, and there can be no doubt that the good 
men of the State are seriously trying to render life 
and property safe there. 





It will interest the members of the profession in 
this State to know that, at a recent meeting of the 
trustees of the State Library, a subject-index cata- 
logue of the law library was directed to be made. 
The matter was brought to the attention of the 
trustees by a communication from Mr. 8. B. Gris- 
wold, the law librarian, in which he states that 
** there are at the present time upon the shelves of 
the law library 13,500 volumes, and 2,500 trials and 
law pamphlets, which are not embraced in any cata- 
logue available for use by readers in the library.” 
Mr. Griswold proposes that the new catalogue “shall 
contain not only the treatises and reports, but also 
civil and criminal trials, essays, opinions, arguments 
and leading articles in the standard law periodicals, 
properly classified and arranged under their respect 
ive subjects.” It is also his intention to include in 
the catalogue an index to the more important official 
reports on leading topics of legislation that are con- 
tained in the 14,000 volumes of State papers which 
form a part of the law library collection, thus ena- 
bling members of the Legislature to consult these 
volumes which now stand upon the shelves unused. 
It is estimated that it will take the librarian two 
years to prepare the proposed catalogue. In view 
of the increased labors of the librarian, Mr. H. E. 
Griswold has been appointed an assistant in the law 
library. The preparation of this catalogue could 
not have been committed to more competent hands, 
and the scheme proposed by Mr. Griswold is unique 
in usefulness. There is a vast amount of interest- 


ing and important matter now practically inaccessi- 
ble in legislative reports and law periodicals. 








The heathen Chinee has scored another victory. 
In the cases of Ah Chong, Wong Hoy, Ah You, Foo 
Hoy, Foo Hee, and Ah Mee, in the Federal circuit 
for the district of California, 5 Pac. C. L. J. 451, it 

yas held that a statute of California prohibiting all 
aliens, incapable of becoming electors of the State, 
from fishing in the waters of the State, is unconsti- 
tutional and in conflict with the treaty with China. 
The court distinguish McCready v. Virginia, 94 U. 


8. 341. They say: ‘Citizens of other States hav- 
ing no property right which entitles them to fish 


against the will of the State, a fortiori, the alien, 
from whatever country he may come, has none what- 
ever in the waters or the fisheries of the State. 
Like other privileges he enjoys as an alien by per- 
mission of the State, he can only enjoy so much as 
the State vouchsafes to yield to him as a special 
privilege. To him it is not a property right, but in 
the strictest sense, a privilege or favor. To exclude 
the Chinaman from fishing in the waters of the 
State, therefore, while the Germans, Italians, Eng- 
lishmen, and Irishmen, who otherwise stand upon 
the same footing, are permitted to fish ad libitum, 
without price, charge, let, or hindrance, is to pre- 
vent him from enjoying the same privileges as are 
‘enjoyed by the citizens or subjects of the most 
favored nation;’ and to punish him criminally for 
fishing in the waters of the State, while all aliens of 
the Caucasian race are permitted to fish freely in the 
same waters with impunity and without restraint, 
and exempt from all punishments, is to exclude him 
from enjoying the same immunities and exemptions 
‘as are enjoyed by the citizens or subjects of the 
most favored nation;’ and such discriminations are 
in violation of articles V and VI of the treaty with 
China, cited in full in Parrott’s case. The same 
privileges which are granted to other aliens, by 
treaty or otherwise, are secured to the Chinaman by 
the stipulations of the treaty. Conceding that the 
State may exclude all aliens from fishing in its 
waters, yet if it permits one class to enjoy the priv- 
ilege, it must permit all others to enjoy, upon like 
terms, the same privileges whose governments have 
treaties securing to them the enjoyment of all priv- 
ileges granted to the most favored nation.” 


NOTES OF CASES. 





M\HE Vienna ‘ Juristische Blaetter reports an im- 

portant decision on insurance law. <A. had ob- 
tained an insurance on the roofs of certain build- 
ings, clothes, bedding, corn and household goods. 
Each item was insured for a certain amount, sepa- 
rately, but only one policy was issued. A fire oc- 
curred, and A. was afterward convicted of fraud 
attempted against the company, by concealing arti- 
cles which he had saved, and claiming insurance 
therefor, and by stating that other articles were 
destroyed, which he never possessed. One of the 
conditions of the policy (§ 26) was, that the same 
should be wholly avoided, and the holder should 
lose ali claim for compensation, if he should be 
found guilty of fraud in regard to the object in- 
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sured, or if he should conceal articles saved, and 


ask pay for them, or if he should rate his loss too 
high, and state that more was lost than what was in 
existence at the time of the accident. On these 
grounds the company refused to pay A. any thing, 
while he claimed that he should be compensated at 
least for the loss of the roofs, in regard to which he 
had not been guilty of any of the acts mentioned 
in the policy, and the injury to which had been 
estimated by the company’s agents at 254fl., 7kr. 
So he brought his action for that sum, and the com- 
pany defended on the ground of fraud under sec- 
tion 26 of the policy. The Austrian Imperial Su- 
preme Court held the company hable, on the ground 
that the insurance of the various articles at separate 
amounts, though all in one policy, was to be con- 
sidered like a separate insurance on each article, by 
separate policies, and that the conditions applied 
only to those articles in regard to which there had 
been fraud. Contra: Moore v. Virginia F. & M. 
Ins. Co., 28 Gratt. 508; S. C., 26 Am. Rep. 373. 
The question whether a breach of warranty as to 
one of several subjects separately insured in the 
same policy avoids the policy altogether, is answered 
in the affirmative in Schumitsch v. American Ins. Uo., 
Wisconsin Supreme Court, Jan., 1880, and in the 
negative in Merrill v. Agricultural Ins. Co.,73 N.Y. 
452; 8. C., 29 Am. Rep. 184. See, also, note to 
the Wisconsin case, 9 Ins. L. J. 56. This case also 
illustrates how speedily the Austrians obtain justice. 
A. commenced his action in the Circuit Court, May 
81, 1879; it was there decided December 23, 1879; 
on appeal the Supreme Court of Bohemia decided 
it Jan. 27, 1880, and ultimately the Imperial Su- 
preme Court, April 22, 1880. 


The case of Zoomes’ Estate, California Supreme 
Court, April 7, 1880, 10 Rep. 10, should be added 
to our chapter on the powers of the clergy. It is 
there held that a Roman Catholic priest, regularly 
educated and officiating as such, and constantly re- 
quired by the duties of his office to pass his judg- 
ment upon the mental condition of invalids and 
dying persons, to the end that he may administer 
the sacraments only to those whose minds are in a 
proper state to reason or act of their own volition, 
is an expert as to the sanity of a person. The court 
said: ‘‘Was the witness Serda an expert on the 
question of insanity ? Was he skilled in the science 
of mental diseases? A reference to his evidence 
will answer these questions. He says he was regu- 
larly educated in a college of Spain, and had offi- 
ciated as a priest for ten years; that it was a part of 
his preparatory education to become competent to 
pass upon the mental condition of communicants in 
his church, and for that purpose physiology and 
psychology were branches of his studies; ‘that pre- 
vious to his officiating as a priest, it was requisite 
that he should be skilled in determining the mental 
condition of those who sought the sacraments; that 
in every case of the administration of the rites of 
his church to invalids or dying persons it was neces- 
sary for the priest to make an examination of the 





mental condition of the recipient, to ascertain if his 
mind was in a proper state to reason or act of his 
own volition; that the sacraments could only be ad- 
ministered after such a preliminary examination; 
and that therefore, as a priest, he was daily required 
to exercise and pass his judgment on the mental 
condition of persons,’ It has been shown by the 
authorities already referred to that physicians in 
general practice who have never made a specialty of 
the subject of insanity, as well as physicians who 
are not engaged in the practice of their profession, 
and also nurses, are deemed experts on this subject; 
and on what principle or for what reason could the 
witness Serda be held not to be an expert? It was 
a part of his collegiate education, and it was 
specially a matter of daily practice with him for ten 
years to familiarize himself with the mental condi- 
tion of persons upon whom he was called on to at- 
tend in his character as a priest; and it does seem 
to us that from both education and experience, he 
was peculiarly qualified to express an opinion as an 
expert on the question of mental disease.” 


In Borough of Norristown v. Fitzpatrick, 8 W. N. 
C. 459, A. was injured while crossing a street in a 
borough, by the firing of a cannon by a crowd of 
men. The jury found in a special verdict that the 
firing had been going on for some hours, without 
any special authorization from the borough author- 
ities, and that a policeman standing by at the time 
did not interfere to stop it. The borough was 
specially directed by act of Assembly to appoint 
policemen to preserve the public peace, remove 
nuisances, etc. In an action by A. to recover dam- 
ages for said injuries, held, that the borough was 
not liable. After showing that the borough was not 
liable for the negligence of the police officers, the 
court continue: ‘*Then upon what ground can the 
defendant be held liable for the damages suffered by 
the plaintiff? Certainly not upon any principle of 
common law, for we all know, that for damages re- 
sulting from the conduct of a mob or unlawful 
assembly, neither city nor county, borough nor 
township can be held, except by special statute. Is 
it then on the ground that the assemblage com- 
plained of obstructed the public street, and so became 
a nuisance which the borough was bound to remove ? 
But the difficulty of supporting the case on this 
theory is twofold: first, the jury has found that the 
street was not so obstructed that persons could not 
readily pass and repass, and that the injury resulted 
not from any such obstruction, but from the act of 
firing the gun; second, admitting that a mob is a 
nuisance, and that of the worst kind, nevertheless, 
it is one that a municipal corporation cannot abate 
by the use of ordinary appliances, such as suffice 
for the removal of natural or material obstructions 
in or near a highway; resort must therefore be 
had to the police force, but as we have already 
seen, for the doings or misdoings of those who com- 
pose this force, the municipality is not liable. The 
difference between those cases in which cities, bor- 
oughs, and townships have been held responsible 
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for neglect, and the one in hand, is very wide; 
the maintenance and repair of highways, sewers, 
wharves, etc., belong to their immediate jurisdic- 
tion, and over them they alone have control, hence 
their responsibility. But the conservation of the 
peace is a great public duty, put by the Common- 
wealth into the hands of public officers —the 
judges, justices of the peace, and mayors, the gov- 
ernor, sheriffs, constables, and policemen; hence 
cities and boroughs can no more be charged with 
damages, resulting from their misconduct, than can 
counties, townships, or the State at large.” The 
same is held as to misfeasance of public officers, in 
Pollock’s Adm’rs v. Louisville, 138 Bush, 221; 8. C., 
26 Am. Rep. 260, and cases referred to in latter re- 
port; also in Grumbine v. Mayor, 2 McArthur, 578; 
8. C., 29 Am. Rep. 626. Very similar to the prin- 
cipal case in the circumstances and holding was 
Boyland v. Mayor, 1 Sandf. 27. 


In Burd Orphan Asylum vy. School District of Upper 
Darby, 8 W. N. C. 446, to which we referred, ante, 
p. 42, the question was whether an asylum, for ad- 
mission to which children of Episcopalians were to 
be preferred, was a ‘‘ purely public charity.” The 
court observed: ‘“ Now it must be conceded, and it 
has been decided here and elsewhere, that the word 
‘ purely’ is not to have its largest and broadest sig- 
nificance when used in this connection. In the op- 
posing line of thought it is admitted that the word 
is to have a limited meaning. It is not contended 
that a charity to be purely public must be open to 
the whole public, nor to any considerable portion of 
the public. Without doubt, an asylum for the sup- 
port of fifty blind men, or an equal number of pau- 
pers, would not be obnoxious to the objection that 
it was not ‘purely public.’ A charity for the main- 
tenance of disabled seamen, or of aged and infirm 
stonemasons, resident in the city of Philadelphia, 
would undoubtedly be a purely public charity; and 
so also would a charity for the education and main- 
tenance of the children of such persons. And if 
such a charity should be limited to the white female 
orphan children of such persons between the ages 
of four and eight years, such limitations, though 
they would very greatly restrict the class and the 
number of the beneficiaries, would constitute no 
valid objection to the purely public character of the 
charity. But seamen and stonemasons are only 
designated classes of persons, distinguished by their 
occupations. A charity for the support of poor 
widows, or indigent old men, or the insane poor, of 
a city, county, borough, or township, would be 
equally a purely public charity, no matter how small 
would be the number of the beneficiaries, or how 
limited the class. Why then would not a charity 
for the support of poor Episcopalians, Catholics, 
Jews, or Presbyterians, of a State or city, be purely 
public; or a charity for the education and main- 
tenance of the orphan children of such persons ? 
No private gain or profit is subserved, the objects of 
such a charity are certain and definite, and the per- 
sons benefited are indefinite within the specified 





class. The circumstance that the beneficiaries are 
to be of a particular religious faith is only of im- 
portance as designating the class. It indicates a 
certain portion of the whole community who are to 
be recipients of the charity. It has the same effect 
in this respect as the words seamen, stonemasons, 
blind persons, poor widows, etc., in the cases al- 
ready mentioned. For the purpose of defining the 
class of persons, who, as distinguished from all 
other persons in the community, are to enjoy the 
benefits of the donor’s bounty, the legal effect is the 
same, whether the words used be seamen, Episco- 
palians, blind persons, poor widows, Jews, stone- 
masons, or Presbyterians.”” The court also observed 
that there was no proof, and they could not assume, 
that the preference of Episcopalian children would 
exhaust the capacity of the institution. In Dela- 
ware County Institute of Science v. Delaware County, 
8 W. N. C. 449, the same court held that an insti- 
tute of science whose object is the ‘‘ promotion and 
diffusion of general and scientific knowledge among 
the community at large,” but whose benefits are re- 
stricted to its members except at the pleasure of its 
managers, is not a ‘‘ purely public charity,”’ and is 
not therefore exempt from taxation as such. 





LEGAL DEFINITIONS OF COMMON WORDS. 


Il. 


664 PPENDAGE” was defined in School District v. 

Perkins, 21 Kans. 536; 8. C., 30 Am. Rep. 
447, where a stereoscope and stereoscopic views 
were held not to be ‘‘necessary appendages” to a 
school-house. The court said the word ‘‘ would 
seem to refer to things connected with the building 
or designed to render it suitable for use as a 
school-house.” 

We have had a definition of ‘‘rainy day,” 21 Alb. 
L. J. 186. Now we find one of ‘ fine day,” in Mc- 
Andrew v. Whitlock, 52 N. Y. 40. On the day in 
question it rained till 9 A. M., then cleared up, but 
rained again about 2:30 p. M., and from 4:30 Pp. Mm. 
all the rest of the day and night. Held, not a ‘fine 
day.” 

The ‘‘most direct route of travel’ between A. 
and T., within a statute giving the sheriff mileage 
for conveying prisoners to the penitentiary, is the 
railroad, although it is 64 miles long, while the 
highway is but 35. Maynard v. Cedar County, Iowa 
Supreme Court, June 13, 1879, 1 N. W. Rep. (N. 
8.) 701. 

A temporary ailment is not a “disease,” within 
the meaning of a warranty against disease in a pol- 
icy of life insurance. As where the warranty was 
against ‘‘disease of the liver,” but the assured had 
had temporary attacks of congestion of the liver, 
from which he recovered. Cushman v. United States 
Life Ins. Co., 70 N. Y. 72. In like manner harden- 
ing of the brain is not ‘‘insanity.” Newton v. Mut. 


Ben. L. Ins. Oo., 76 N. Y. 426; and insanity is not 
‘* sickness.” 
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We have seen that a bicycle is a carriage. Now, 
in Williams v. Ellis, 2 Q. B. Div., Feb. 19, 1880, 15 
L. J. Rep. 19, it is held that it is not a ‘‘ carriage ” 
within a statute imposing a toll ‘‘for every carriage 
drawn or impelled or set or kept in motion by steam 
or by any other power or agency than being drawn ” 
by horse or other beast power. The court say: ‘‘The 
act was clearly intended to apply only to carriages 
of a heavy description impelled by mechanical 
power. A bicycle, therefore, is no more a ‘carriage’ 
within the meaning of the statute, than a wheelbar- 
row or perambulator would be.” 

We have a definition of ‘‘cart,” in Danby v. 
Hunter, Q. B. Div., November 28, 1879. This was 
an information against the defendant for using a 
cart on the highway without having his name 
painted thereon. The cart in question was a light 
spring cart, and was used by the defendant, a maker 
of agricultural implements, for conveying them to 
market, as well as for driving himself and family 
from place to place. He paid the annual duty im- 
posed by statute on every ‘‘ carriage ” with less than 
four wheels. The General Highway Act, in section 
76, enacts that the owner of every wagon, cart, or 
other such carriage shall cause to be painted on 
some conspicuous part of the off side of it his name 
in large, legible letters. The court (Lush, J., and 
Manisty, J.) gave judgment for the defendant; hold- 
ing that his cart was not a ‘‘ cart” within the mean- 
ing of section 76, so as to make it incumbent on 
him to have his name painted thereon. Webster 
defines a cart ‘‘a carriage with two wheels, for car- 
rying heavy commodities.” The court must have 
used some such reasoning as the following: The 
agricultural implements, although commodities, are 
not heavy; or the family, although heavy, are not 
commodities. 

In Petition of Began, 12 R. I. 309, it is laid down 
that ‘‘to revel” means ‘‘to behave in a noisy, bois- 
terous manner, like a bacchanal.” 

“Toward” is defined in Hudson vy. State, 6 Tex. 
Ct. App. 565. The statute makes ‘insulting lan- 
guage toward a female relation” of the prisoner a 
mitigation of homicide from murder to man- 
slaughter. It was here held that ‘‘toward ” in this 
connection does not mean ‘‘to,” and that such lan- 
guage, even if the female was not present, will have 
the mitigating effect. The female in this case was 
the prisoner’s wife, but no question was made that 
she was a ‘‘relation.” 

In Lee v. Barkhampsted, 46 Conn. 213, it was held 
that a moving train of cars was not a ‘‘structure,” 
within a statute enacting that when an injury on a 
highway is caused by a structure legally placed upon 
it by a railroad company, the company, and not the 
party bound to keep the road in repair, shall be lia- 
ble. 

In Walsh v. N. Y. Floating Dry Dock Co., 77 N. 
Y. 453, it is held that a vessel is not ‘‘lying at 
anchor” when fastened to a pier. 

A representative in Congress holds a ‘public 
office ” within the meaning of a statute prohibiting 
aldermen of the city of Brooklyn from holding 





‘any other public office.” People ew rel. Kelly v. 
Common Council, 77 N. Y. 503. 

‘‘Lodger” was defined in Lalorde v. McGlir, 8 
Canada Legal News, 94, where a woman who hired 
unfurnished apartments at a monthy rate, cooking 
her own meals therein, was held to be a ‘‘lodger” 
within the meaning of a statute giving a lodging- 
house keeper a lien on the goods of lodgers, 

‘‘Launch ” was defined in Homer v. Lady of the 
Ocean, 70 Me. 350. Here a vessel was hauled in at 
the side of a wharf and dismantled, and blocks be- 
ing laid down on the beach she was floated on them 
and raised aft, and supported with shoes, The 
water at ordinary tide flowed all around her, but 
holes were made in her for the passage of the water 
and to prevent her floating, as she would otherwise 
have gone adrift at full tide. Her release from this 
position was held not to be ‘‘launching.” The 
court said: ‘‘A vessel already in the water cannot 
be launched, the meaning of which in such cases 
is, ‘to cause to move or slide from the land into the 
water.’ During all the time the work in this case 
was going on this vessel was in the water, certainly 
not upon the land. It was not in a situation where 
it could be moved from the land into the water. It 
was at no time upon the ‘stocks’ as a vessel in pro- 
cess of building. True it was blocked up, but in a 
place where, by a preponderance of evidence at 
least, it is shown that it was floated by the water, 
and whence, whenever the blocks are removed, it 
may be floated again.” 

“One” is a ‘‘number.” So held by the English 
Common Pleas Division in Re Hereford Election 
Petition. The statute required a petitioner to give 
security ‘‘by any number of sureties not exceeding 
four,” and it was decided that one would answer. 
Lord Coleridge said he was unable to comprehend 
that ‘‘one” was not a number. The Law Journal 
says ‘‘the decision is strictly in accordance with 
grammar, arithmetic, and the other elements of 
knowledge.” 

A real estate agent is not in a ‘‘ professional em- 
ployment.” Pennock v. Fuller, 41 Mich. 153; 8. C., 
32 Am. Rep. 148. 

The meaning of the word ‘‘file” was adjudged 
in Gorham v. Sommers, 25 Minn. 81. The court ob- 
served: ‘Irrespective of our statute, we think that 
an inquiry for the ordinary meaning of the word 
‘file’ will lead to the same conclusion. ‘File’ 
meant, at common law, ‘a thread, string or wire, 
upon which writs and other exhibits in courts and 
offices are fastened or filed for the more safe keep- 
ing and ready turning to the same.’ Wharton’s Law 
Lexicon; Bouvier’s Law Dictionary. Within this 
definition, a paper might be said to be filed when 
strung upon the thread, string or wire. That par- 
ticular mode of filing having almost entirely gone 
out of use, another mode of filing, the purpose of 
which is the same, has taken its place, so that, as 
Bouvier says, ‘‘a paper is said also to be filed when 
it is delivered to the proper officer, and by him re- 
ceived to be kept on file. This, which we take to 
be the present ordinary sense of the word ‘filed,’ 
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would be presumed to be the legislative sense, un- 
less the contrary is made to appear.” Mr. Young, 
the reporter, bearing in mind that Chaucer was once 
a law clerk, hereupon bethinks him of Spenser, and 
accompanies the report with the foHowing apt 
quotation from the Faerie Queene: 


Dan Chaucer, well of English undefyled, 
On Fame’s eternal bead-roll worthie to be fyled. 


Pigs were held to be ‘‘ cattle,” in Child v. Hearn, 
L. R., 9 Ex. 176, within a statute requiring fencing. 
The court said ‘‘the word is wide enough to include 
them.” 

The Iowa Supreme Court, in State v. Dunn, April, 
1880, passed upon ‘‘ previous chaste character,” un- 
der the statute of seduction, holding that evidence 
of lewd acts of the complainant when a child was 
incompetent. The court said: ‘Improper conduct 
occurring at so remote a time, when the prosecutrix 
was a child, would not tend to establish an impure 
character at the time she was seduced. If, asa 
child, she was indiscreet, immodest, or impure, she 
may have reformed and become a woman of chaste 
character. A woman who is unchaste may reform 
and gain a character for chastity within the mean- 
ing of the statute defining the crime of seduction.” 

The same court, at the same term, passed upon 
‘*habitual drunkard,” criticising the rule in Mahone 
v. Mahone, 19 Cal. 627, where the jury were in- 
structed that the intoxication must be such as to 
‘*completely disqualify the party from attending to 
his business avocations.” It was held in that case 
that this rule is too stringent, and that if there is a 
‘*fixed habit of drinking to excess, to such a degree 
as to disqualify a person from attending to his busi- 
ness during the principal portion of the time usually 
devoted to business, it is habitual intemperance.” 
In the principal case the court said: ‘‘ This defini- 
tion was sufficient for the case in hand, but we do 
not understand it to have been held that nothing 
short of the standard fixed in that case would be. 
It is not regarded as necessary to affirmatively de- 
fine what constitutes ‘habitual drunkenness.’ We 
are not prepared to say, however, if a person has a 
fixed habit of drinking intoxicating liquors to ex- 
cess, is frequently drunk, and that such is his nomi- 
nal condition during the night and in hours not de- 
voted to business, that his wife would not be enti- 
tled to a divorce.” 

A clergyman’s residence is not rendered ‘‘ a build- 
ing for religious worship,” so as to be exempt from 
taxation, by the setting apart and occupation of one 
room as a chapel for religious worship. St. Joseph’s 
Church v. Assessors of Taxes, 12 R. 1. 19. On the 
other hand, the character of a building as a home- 
stead is not impaired by the occupation of one or 
two rooms for business purposes. Hogan v. Man- 
ners, 23 Kans, 551. 

A “lightning-rod man” is a ‘ peddler.” 
v. Wilson, 2 Lea, 28. 

Oysters are not ‘‘ wild animals,” and are the sub- 
ject of larceny when planted. State v. Taylor, 27 
N. J. L. 117. 


State 








ENGLISH AND AMERICAN BANKRUPTCY 
AND INSOLVENCY LAWS. 





LIVELY and general interest on the subject of 

Bankruptcy and Insolvency has recently been 
awakened in England by the suggestion of a new 
bankrupt law, and the introduction of several bills 
into Congress for the establishment of a general 
bankrupt law has provoked much discussion and in- 
quiry on this side of the Atlantic. The history of the 
treatment of insolvents is one with that of the advance 
of civilization and the extension of personal liberty. 

In the year 1663 Justice Hyde was called upon to 
pronounce judgment in a case of imprisonment for 
debt, and he did so in the following words: 

“Tf a man is taken in execution and lies in prison 
for debt, neither the plaintiff, at whose suit he is ar- 
rested, nor the sheriff who took him is bound to find 
him meat, drink or clothes, but he must live on his own 
or onthe charity of others, and if no one will relieve 
him, let him die in the name of God; says the law and 
so say I.” 

This statement of the law, conveying as it did bitter 
protest againstjits cruelty, led to the passage in 1670 of 
the first law for the relief of insolvent debtors. 

But this law seemed intended only to relieve the 
debtor from starvation, for it allowed the creditor to 
keep him in prison by paying for his support, and his 
discharge still left the debt a lien upon his property. 

The jails now became crowded with debtors, and 
their distress was so shocking that Parliament 
rushed headlong into legislation which added thirty 
statutes to the law, but conferred no benefits on the 
country. 

Society had not yet learned to protect the weak 
from the strong, and not only among the barons but 
among the mercantile classes the law of might pre- 
vailed. 

Down to the 4th and 5th of Anne payments were 
considered only tanto, traders alone had a right to dis- 
charge, and even they only when proceeded against in 
invitum. The idea of voluntary bankruptcy did not 
occur until a much later date, and a large class re- 
mained, who, without hope of relief and without the 
possibility of advantage from their own exertions, re- 
mained a burden and oftentimes a terror to the com- 
munity. Many of this class, rendered desperate by 
undeserved misfortunes from which they could see no 
escape, came to America, and became good citizens in 
the new world. 

The first law which brought relief was known as the 
* Lords’ Act,’ originated in the Upper House, and 
provided for a discharge from imprisonment of debtors 
held in custody for amounts under 100/., which amount 
was subsequently increased to 2001. Under this lawa 
former execution could be enforced against a man’s 
future acquisition of property, whether real or per- 
sonal, but in the 16th and 18th of George III its pro- 
visions were made more liberal, and only real estate or 
money in the funds could be touched by prior execu- 
tion. Upon this act our statutes for the relief of 
debtors have been modelled. From this point on, the 
advance toward an enlightened treatment of the com- 
mercially unfortunate has been marked and rapid, and 
the hopeless misery of the inmates of the Marshalsea, 
so graphically depicted by Dickens in “ Little Dorrit,’’ 
was soon a thing of the past. 

In 1813 a law was passed by which a debtor who had 
been imprisoned for three months could on full sur- 
render of his property obtain release from imprison- 
ment, and a court for the relief of insolvent debtors 
was established. By this court a judgment was entered 
in the name of all the creditors, which was a perma- 
nent lien on all the debtor’s property until discharged 
by payment. This law applied, like its predecessors, 
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only to traders, but it provided for a pro rata distribu- 
tion of assets, which was a long step forward. 

It expired by limitation, but a similar act was passed 
which was in effect until a comparatively recent date. 
In 1838 arrest for debt was abolished for sums over 201., 
an exception being made against debtors about to leave 
England, and a discharge from all liability to impris- 
onment on surrender of the debtor’s effects was pro- 
vided for. 

This leniency was still further extended by the 5th 
and 6th of Victoria, and in 1861 the court for insolvent 
debtors was abolished, the bankrupt law was ex- 
tended to non-traders, and the distinction between 
bankruptcy and insolvency was obliterated. 

The present statute was passed in 1869. Its provis- 
ions as to what is an act of bankruptcy are much the 
same as those of our late statute, and may be covered 
by the statement that any act openly showing a debt- 
or’s inability to pay. or his attempt to evade his debts, 
is an act of bankruptcy. No discharge can be had 
unless fifty per cent has been paid or might have been 
paid, but for mismanagement, unless a majority in 
number and three-quarters in amount of the creditors 
so agree. 

But this law, like ours, does not relieve him from 
debts contracted through fraud or tainted by fraud 
through fraudulent forbearance. Nor can he obtain 
a discharge from debts due the government or public 
revenue or bad bonds, unless the commissioners of the 
treasury consent thereto. 

One judge and four registers from the ordinary 
Court of Bankruptcy in London and the judges of the 
superior courts of law and equity form an auxiliary 
court. The judges and clerks under this act are paid 
by salaries determined in amount by the chief judge 
and the commissioners of the treasury. 

This provision stands in marked and admirable con- 
trast with the system of fees which existed under our 
bankruptcy law, whose extravagance and the corrup- 
tion engendered by it grew with its growth, and was 
checked only by its repeal. A clause in this act pro- 
vides pensions for those who by the new order of af- 
fairs have been thrown out of employment, an act of 
humanity and justice we would do well to imitate 
here where long and honorable service is so seldom a 
safeguard against the undeserved privations. 

Thus have grown and developed the English laws re- 
lating to debtors from atime when the unfortunate 
were subject to the greatest and most cruel oppression 
down toa period when asystem was established which, 
however faulty and imperfect as a whole, embodies 
nearly all that humanity and justice can suggest. 

The first trace of the New York insolvency laws is 
found in the statute of 1797, which provided for a dis- 
charge of the debtor from debts ex contractu by a com- 
position agreed to by two-thirds of the creditops, but 
it was too far in advance of the age and lasted only 
one year, but it left footsteps on the sands of legisla- 
tion and showed the way to enlightened enactments 
later on. The law which allowed a debtor’s discharge 
on a three-quarter vote of his creditors prevailed a 
long time in New York, but was finally repealed. Its 
place was taken by astatute which permitted a debt- 
or’s discharge on surrender of his property. It was 
stigmatized by Chancellor Kent as an alluring bait 
to dishonesty, and was in less than a year stricken 
from the statute book. 

The insolvency laws in New York now prevailing 
have much to recommend them, and were New York 
an isolated State might be sufficient. They provide 
for discharge from debts on consent of two-thirds of a 
man’s creditors and also permit preferences in the 
payment of debts. They give the active creditor a 
better opportunity of collecting his claim, and do not 
allow the fraudulent creditor so easily to wipe out as 
with a sponge at one sweep his whole indebtedness. 





| At this point a word may be said of the distinction 


between bankruptcy and insolvency laws in general. 
In the abstract a distinction is well nigh impossible. 
Judge Cockburn, of England, defined insolvency as 
the state of the man who had brought himself under 
the operation of the insolvency laws, and bankruptcy 
that of the man who had committed an act of bank- 
ruptcy. 

This apparent truism is supplemented by the re- 
marks of the late Justice Story, who, speaking from 
an historic standpoint, says: ‘‘ The lines between two 
systems are faint and an insolvency law frequently 
contains provisions common to bankrupt laws, and 
bankrupt laws may often contain the regulations 
generally found in insolvent laws.” 

The first act of Congress under its constitutional 
right to pass uniform laws was passed in 1800, and was 
repealed after three years, and the second endured 
only two years, from 1841 to 1843. The third act was 
passed in 1867, and after various amendments which 
served only to make it worse, it died in 1878. 

Still its greatest faults were more in its defective 
machinery than in the ideas on which it was based, 
and even at the last it found friends to champion it. 
The system of fees made bankruptcy proceedings very 
burdensome to an estate, and this burden was further 
increased by the almost unlimited allowances and fees 
which unscrupulous lawyers obtained out of the as- 
sets. 

The drain on account of this last item almost realizes 
the jest of a noted lawyer, who told an inquiring 
friend of his, in Liverpool, that he was going home 
because a client of his had died and he was afraid his 
heirs would get all the property. 

The law to prevent fraudulent creditors from taking 
advantage of its provisions hedged them in with so 
many assumed safeguards that progress became at once 
difficult and expensive. Moreover it was found that 
few paths were left open to the unscrupulous, and that 
the labyrinth of procedure, through which debtors 
were forced to pass, impeded honesty more than fraud. 
Honest men found their assets eaten up by court and 
lawyers’ fees, and saw with just anger the evident 
prosperity and wealth of those who had passed through 
bankruptcy, and who, within a year after making 
sworn statements of no assets, seemed, without labor, 
to have become possessed of the means of luxury. 
Besides this, the bankruptcy law was often used simply 
as a means of collection. The modus operandi was to 
obtain a rule to show cause why a man should not be 
adjudged a bankrupt, and an injunction issued stop- 
ping his business by forbidding him to sell any of his 
property; so that a firm often paid even when there 
was a good defense and ample assets, and allowed the 
legalized blackmail, for was it not much better to go on? 

The subsequent amendments narrowed the path for 
the voluntary bankrupt, but removed the necessity of 
his paying 70 per cent of his indebtedness on a second 
bankruptcy. The defects of the composition clause 
added another objection to the statute. When one 
spoke of the advantage of the pro rata division of 
assets, he was answered by the statement that asa 
rule there were no assets to pro rate. Statistics, so 
often used to overthrow a law, so seldom as a basis for 
its foundation, show that aside from preferences, 
assignments have given general creditors a much 
smaller amount of assets than bankruptcy proceedings. 
When the law was repealed in 1878, there was a general 
jubilation and its obituaries were far from flattering. 
The ALBANY LAW JOURNAL said: “Benefits will 


accrue to honest tradesmen and vigilant creditors from 
a restoration of the old state of affairs, and general 
law business will be increased so as to make it gratify- 
ing to the profession.” 

This statement might be regarded by the trades- 
people, who like to keep out of law, as paradoxical, 
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but with the exception of the lawyers who make a 
specialty of bankruptcy practice, the majority of the 
bar favored the repeal. 

The JOURNAL went so far as to lay the uncertain 
state of trade at the door of the bankruptcy courts, 
and made claim that solvent business houses, tempo- 
rarily embarrassed, are destroyed by operation of this 
law, reference to which has been made, and that it 
made men careless in the contraction of debts, by 
making escape from them easy, and adds, ‘when an 
obligation ‘can be discharged only by payment, most 
men are cautious about entering into it.” 

The JOURNAL represented the general feeling of 
lawyers at the time, who, disgusted at the faults and 
imperfections of the law, and the abuses existing under 
it, found it difficult to perceive its good points or to 
believe that its repeal would subject them to still 
greater evils. Such was, however, the case. 

When the tide of bankruptcy matter, which had 
overflowed business and profession for some time pre- 
vious and subsequent to the going into effect of the 
repeal, had ebbed, and people had an opportunity to 
observe and think, it was found that the position of 
trade in its relation to the law was worse than before; 
assignments were more bare of assets than were bank- 
ruptcies. In no two States are the insolvency laws the 
same, and the maze of conflicting decisions and incom- 
patible provisions makes the endeavors of the most 
learned and experienced unavailing. The increasing 
intimacy of all trade relations between different States, 
which enterprise and the distance-conquering inven- 
tions of our age are promoting, makes it desirable to 
the mercantile classes to know their exact relation to 
each other; a thing impossible under the present laws. 

This fact of the diversity of laws increases vastly 
and entangles the complex character of commercial 
relations. It may be said that if the bankruptcy sys- 
tem was more expensive it was more expeditious, and 
if it encouraged some species of fraud it puta stop to 
preferential assignments. Its abuses ruined some 
sound establishments, but its six months clause pre- 
vented fraud that can now be perpetrated with impu- 
nity. The public have become restless under the 
present laws, and preferences do not suit those who do 
not find themselves preferred, and many are now of 
the opinion that the late bankruptcy law, instead of 
being repealed, should have beenamended. The tend- 
ency of the American law is to favor the debtor. 

In a land where individual exertion is the basis of so 
many fortunes, it seems contrary to the spirit of an 
enlightened charity to fetter a man by means of legal 
confiscation, or to break his spirit by the enervating 
idleness of a prison. 

Perhaps we have gone too far, and the provisions 
which exist in Germany and France, discriminating 
against those whose books are incorrectly kept, and 
others similar, might well be enforced here. Three 
bills have recently been presented to Congress to estab- 
lish a uniform system of bankruptcy law. One drawn 
by Judge Lowell, of Massachusetts, and another by 
Mr. Blumenstiel, of this city 

The probability is that a combination embracing the 
best features of these bills, which in the judgment of 
the judiciary committee and their advisers will tend 
to aid the debtor, while it protects the creditors, and 
to lower the expenses while increasing the effective 
workings of the legal machinery of bankruptcy law, 
will, within a year or two, be passed. 

The English have just arrived at the point of dissat- 
isfaction which we reached in 1878. The English law 
is complicated by the existence of a distinction be- 
tween petty debtors and others, between whom a wide 
distinction is drawn on the matter of imprisonment 
and of their standing before the courts. 

To the complaint of traders that the present law 
does not protect them from fraudulent debtors, we 








may answer that no law could be passed which would 
prevent fraudulent debtors from imposing on honest 
men, unless we should concoct a law that like the 
Roman law, gave the debtor’s body to the creditors 
for a proportionate distribution among them. But the 
question upon which there is the most debate is the 
expediency of relieving small debtors from imprison- 
ment. Mr. Stonor, one of the English county court 
judges, has gone so far as to maintain that to free the 
petty debtor from the possibility of imprisonment 
would be to strip him of all credit, maintaining that 
without that provision no one would trust him and 
that in time of adversity, which credit would enable 
him to struggle through, his only refuge would be the 
work-house. It may also be urged that if all fear of 
imprisonment were taken away, fraudulent debtors 
would run riot with those who gave them credit. At 
the same time the present law tempts tradesmen not 
only to give but to urge credit, because they think they 
have an all-sufficient remedy in case of non-payment. 
Their confidence betrays the poor into extravagance 
and allures the weak or the unscrupulous. The evils 
of the present law fall more heavily on the honest than 
on fraudulent debtor, as the latter knows how to 
escape legal penalties, or if imprisoned, does not mind 
an incarceration which enables him to indulge his love 
of idleness. The best law that could be passed would 
seem that which would tend to prevent an imprudent 
class from contracting debts at all. Free credit is apt 
to put a poor man on the wrong side of that scale of 
happiness and misery that Mr. Micawber tells of, while 
cash payments leave a balance of income in his favor. 

It may be hard in England to do away with this last 
vestige of the right of imprisonment, but the time has 
come for the clearing out of a great many old cobwebs 
from the English law, and a man who represents pro- 
gress is master of the house. Therefore when, as is 
anticipated, the attorney-general introduces into Par- 
liament a bankruptcy law, it may be expected that 
there will be many changes, though it is tobe hoped 
that it will be more in the nature of an amendment 
than of an entirely new bill. The English laws, unlike 
ours, favor the creditor. The pro rata system prevails 
in England, while preferences are permitted and 
largely taken advantage of here. 

Our laws differ, and in States whose boundaries, 
commercially considered, are blotted out, while the 
English law holds good from Carlisle to Lands End, 
and should include Ireland and Scotland. The law 
which would meet with the most general approval 
would resemble the late bankruptcy law in its pro rata 
distribution of assets, and which like it should be 
general in its jurisdiction. Its working should be like 
those of the English law, easy and inexpensive, while 
unlike that system it should be lenient to the debtor 
and should permit no imprisonment except for fraud. 
It should protect the creditor without oppressing the 
debtor, and the court should have such equity powers 
as to enable it to scrutinize closely every effort on the 
part of dishonest men to prostitute the law to their 
own advantage. And itis to be hoped that after two 
hundred and fifty years of experimenting, a law may 
at length be passed whose provisions may endure long 
enough for thorough adjudication, and when adjudi- 
cated may remain perpetual. 

EDWARD R. JOHNES. 
———¢—_—__—__—_—— 


RIGHT OF INDIVIDUALS TO INSPECT AND 
COPY PUBLIC RECORDS. 


MICHIGAN SUPREME COURT, JUNE9, 1880. 


WEBBER ET AL. V. TOWNLEY. 


Relators desired to make a complete abstract of the con- 
veyances recorded ina Michigan county registry office 
for the purpose of private emolument in carrying on an 
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“abstract business,’’ but the register of deeds for the 
county refused to permit them to inspect and copy 
the books in the office for that purpose. Held, that 
neither under the common law nor the statute of Mich- 
igan were relators entitled to access to the public rec- 
ords for the purpose named, and they were not enti- 
tled to mandamus to that end against the register. 

Under the common law the right to an inspection and copy 
or abstract of a public record is not given indiscrim- 
inately to each and all who may from curiosity or other- 
wise desire the same, but is limitted to those who 
have some interest therein 


ETITION for a mandamus to the register of deeds 

of Jackson county to compel him to allow relators 

to inspect and copy the records in his possession. The 
facts appear in the opinion. 


Beakes & Cutchen, for relators. 
T. A. Wilson and Eugene Pringle, for respondent. 


Marston, C.J. The relators show by their petition 
that in November, 1879, they entered into copartner- 
ship for the purpose of making and owning a complete 
abstract of the title to all the lands in Jackson county, 
and for the purpose of carrying on the abstract busi- 
ness in Jackson, in said county; that they had called 
upon the respondent, who was and is register of deeds 
in said county, and stated to him fully and fairly the 
purpose of petitioners, and asked permission to put a 
table in one of the rooms in the office of said register, 
which was granted. 

That petitioners thereupon contracted for certain 
blank books and incurred considerable expense, and 
commenced copying from the public records into such 
books, and continued to do so until about January 15, 
1880, and that this was done without the slightest in- 
terference with or hindrance to the business of the 
office of said register; that at the date last mentioned 
the respondent informed a clerk then in the employ of 
said relators at such work that respondent would not 
allow him to work any more, because it would be un- 
fair to the owner of another set of abstract books in 
which respondent was interested, and that since then 
relators have been unable to further prosecute their 
said work. 

The relators further set forth that in doing such 
work they have not used pen or ink, or permitted 
their clerks to, using pencils only, and are willing to 
comply with all reasonable rules and regulations which 
the register may prescribe. They further allege that 
the public records of said office embrace 100 books of 
records of deeds, and about sixty of records of mort- 
gages, to be abstracted; that the making of a proper 
abstract will be a work of great labor, and if done by 
one person, without assistance, would reqtire several 
years for completion. They allege an intention to 
make a complete abstract, which would be of great 
benefit to the public and themselves. The relators ask 
for a peremptory writ of mandamus to compel the 
register to permit them and their clerks to inspect and 
copy, or abstract, the public records, files and papers 
in the office of the register, subject to reasonable rules 
and regulations as to time, facilities, etc. 

An answer was put in by the respondent, to which a 
number of exceptions have been taken by relators’ 
counsel, but which we shall not consider, preferring to 
dispose of the application upon its merits, and without 
any reference to side issues, assuming for this purpose 
that sufficient facilities could be afforded relators in 
the register’s office to make an abstract, even although, 
as stated in the answer, it would require two persons 
five years to make such an abstract. The relators 
place their right to the relief asked upon two grounds: 
First, that the right to inspect public records and 
make transcripts therefrom is given them by the com- 
mon law; second, under act No. 54 of the Session 


Laws of 1875, p. 51. 
We are of the opinion that under the common law 





relators have not the right claimed. The right to an 
inspection and copy or abstract of a public record is 
not given indiscriminately to each and all who may, 
from curiosity or otherwise, desire the same, but is 
limited to those who have some interest therein. 
What this interest must be we are not called upon in 
the present case to determine. The question has 
usually arisen where the right claimed was to inspect 
or obtain a copy of some particular document, or 
those relating to a given transaction or title. We have 
not been referred to any authority which recognizes 
the right of a person, under the common law, to a 
copy or abstract of the entire records of a public office 
in which he had no special interest, the object in view 
being simply private gain from the possession and use 
thereof. 

The object sought by the relators may be considered 
of such modern origin as not to have been contem- 
plated or covered by the common-law authorities re- 
lating to the inspection of public records, and the 
reason upon which those authorities rest would ex- 
clude relators from the right claimed. What is the 
right which relators seek, and the result thereof? But 
first let us see what it is not. It is not for a public 
purpose. They do not seek these abstracts for pur- 
poses of publication for the use, benefit, or informa- 
tion of the public, even if such an unlimited publica- 
tion could be justified. Relators do not ask for an 
inspection of a record and abstract thereof relating to 
lands in which they claim to have any title or interest, 
or concerning which they desire information in con- 
templation of acquiring some right or interest, either 
by purchase or otherwise. It is not the agents or 
attorneys of parties seeking information because 
interested or likely to become so. 

On the contrary, the rightis based upon neithera 
present nor prospective interest in the lands, either 
personally or asa representative of others who have, 
but is for the future private gain and emolument of 
relators in furnishing information therefrom to third 
parties for a compensation then to be paid. It isa 
request for the law to grant them the right to inspect 
the record of the title to every person’s land in the 
county, and obtain copies or abstracts thereof, to 
enable them hereafter, fora fee or reward, to furnish 
copies to such as may desire the same, whether inter- 
ested or not, and irrespective of the object or motive 
such persons may have in view in seeking such informa- 
tion. In other words, relators ask the right of copy- 
ing or abstracting the entire records of the county for 
private and speculative purposes, they having no other 
interest whatever therein. 

Conceding to them this right under such circum- 
stances, the same must be accorded to all others 
asking it. Every resident of Jackson county may of 
right claim a similar privilege. Indeed, the right for 
such purpose, if it exists at all, cannot be restricted by 
the residence of the party, so that the result may be 
more applicants than the register’s office could afford 
room to. Further than this, to make such abstracts, 
being open to all, and being a matter of right, must be 
granted in such a manner, and such reasonable facili- 
ties must be afforded, that the right claimed and exer- 
cised will not be barren but profitable. 

If none but the applicants are permitted to work, 
the time consumed in making the abstract will, in 
many counties, be so long that the full fruits thereof 
cannot be reaped during the life-time of the parties. 
An opportunity, therefore, should be afforded to all to 
have the work done within a reasonable time. If, 
therefore, each applicant, with a corps of assistants and 
clerks, makes demand upon the register for facilities to 
prepare abstracts, may not that officer find his position 
asomewhat embarrassing one, and his office uncom- 
fortably crowded, to his inconvenience and that of the 
public? 








70 





THE ALBANY LAW JOURNAL. 











If, however, this is a matter of right, open and com- 
mon to all, and which may be enforced by mandamus, 
must not the proper authorities in such counties fur- 
nish suitable {room and facilities to accommodate all 
who may desire to exercise this right? If not, and 
there is to be any discrimination, who shall be favored 
—who shall be admitted and who excluded? How 
many clerks or assistants shall each applicant have the 
right toemploy? Who shall determine what shall be 
considered a reasonable time within which each may 
complete his abstract? And as the use of the public 
records cannot be thus handed over to the indiscrim- 
inate use of those not interested in their future 
preservation, how shall the register protect them from 
mutilation? This he cannot do personally without 
neglecting his official duties, and if he must employ 
clerks or appoint deputies for such purposes, at whose 
expense shall it be, the law having made no provision 
for such emergencies ? 

These and many other embarrassing questions must 
arise if this right is found to exist. It would not, 
however, end here. This beinga right which we might 
term one not coupled with an interest, must apply 
equally to the records in each and every public office. 
True, the copies or abstracts from each of the several 
public offices might not be so profitable to the parties 
making the same as would those from the register’s 
office, but this would not go to the right to make the 
abstract. May, then, parties in no way interested, 
other than as are these relators, insist upon the right 
to inspect and copy, or abstract, the records of our 
courts, of the treasurers of our counties, of the several 
county offices; and indeed, why with equal propriety 
may it not be extended to alike right in each of the 
several State offices? The right once conceded there 
is no limit to it, until every public office is exhausted. 

The inconveniences which such a system would 
engraft upon public offices; the dangers, both of a 
public and private nature, from abuses which would 
inevitably follow in the carrying out of such a right, 
are conclusive against the existence thereof. It may 
be said that even admitting the right to exist, there 
would be no such number of persons desirous of mak- 
ing abstracts, and that the dangers pointed out would 
not, therefore, arise, and in corroboration thereof the 
past may be referred to. How far the uncertainty of 
the existence of such an unlimited right in the past 
may have kept the number of applicants within proper 
bounds, may have some bearing upon the question, 
and it may be true that the demand for abstracts of 
titie would have some effect upon the supply offered 
for sale. 

We must bear in mind, however, that the larger and 
more populous the county, the greater would be the 
demand, and because of the larger number of volumes 
of records in such a county, a correspondingly in- 
creased time and force would be required for each per- 
son to perfect his abstract, and the greater danger from 
abuses exist. Besides, in ascertaining whether the 
right exists, we have a right to inquire into the evils 
which it would be likely to lead to, and may for this 
purpose follow up the natural and probable conse- 
quences likely to result therefrom, and thereby deter- 
mine whether justified by the principle of the common- 
law decisions. 

From what has been said, a very brief reference to 
the statute will be sufficient. The language of the act 
referred to does not in clear and unmistakable terms 
include a case like the present, and such an one should 
not be conferred by construction. The object of the 


act was to enable persons having occasion to make 
examination of the records for any lawful purpose, and 
what would be we have already indicated, to have 
suitable facilities therefor, to point out their rights and 
limitations therein, and the right and duty of the offi- 
cial custodian of the records iu connection therewith. 





This was right and proper, in order to define the re- 
spective rights and prevent conflict or confusion, but 
clearly this act does not extend to a case like the 
present. 

It follows that the writ must be denied, with costs 


to respondent. 
———______— 


LEGALITY OF STOCK EXCHANGE RULES AS 
TO DEBTS BETWEEN MEMBERS. 


ENGLISH COURT OF APPEAL, FEB. 12, 1880. 


EX PARTE GRANT; RE PLUMBLY. 
S., 387.) 


The rules of the stock exchange provide that a member 
unable to fulfill his engagements shall be declared a de- 
faulter, and that thereupon the official assignee shall fix 
the market prices, immediately before the declaration, 
of the stocks and shares in which the defaulter has 
accounts open with members of the stock exchange, 
and that the differences due to the defaulter on that 
footing from members shall be paid to the official 
assignee,to be set off and paid to those members to 
whom on the same footing differences are due from the 


(42 L. T. Rep., N. 


defaulter. 
A member of the stock exchange having become a de- 
faulter and gone into liquidation, sums were in accord- 


ance with the rules paid to the official assignee. 

Held, that the trustee in the liquidation was not entitled 
to take the money from the official assignee, and that 
the rights of outside creditors were not affected. 


HIS was an appeal from a decision of Mr. Registrar 
Hazlitt, sitting as chief judge. 

The facts of the case were as follows: On the 25th 
June, 1879, Plumbly, a stock-jobber, and a member of 
the London Stock Exchange, having given notice that 
he was unable to meet his engagements, was declared 
a defaulter in accordance with rule 142 of the stock 
exchange. The same day he filed a liquidation peti- 
tion, and a trustee was afterward appointed. Grant, 
the official assignee of the stock exchange, in obedience 
to rule 168, closed all Plumbly’s contracts with mem- 
bers of the stock exchange, which were open for the 
next account or settling day, the 27th June, at the 
maket prices on the 25th, of the various stocks and 
shares contracted for, and called upon those members 
who on that footing were debtors on their contracts 
with Plumbly, to pay to the official assignee the differ- 
ences due from them. On hearing this the trustees 
gave notice to the debtors to pay the money to him 
instead of to the official assignee. They however 
paid them to the official assignee. The amount of 
these differences so received was 3,957l., which sum 
was, under rule 168, divisible amongst those members 
of the stock exchange who on the above-mentioned 
footing were creditors for differences on their contracts 
with Plumbly. The rules of the stock exchange apply 
to jobbers or dealers as well as to brokers. It appeared 
to be the practice of stock-jobbers to make two con- 
tracts equal and opposite at once, so that a stock-job- 
ber’s legitimate profit is the difference between the 
buying and selling prices, and the fact of stocks going 
up or down in price does not affect him. The jobber 
does not deal with an outside principal, but only with 
members of the stock exchange. 

By rule 64, payments can only be made by crossed 
checks to a banker whose checks go through the clear- 
ing house. 

Rule 142 is as follows: A member unable to fulfill 
his engagements shall be publicly declared a defaulter 
by direction of the chairman, deputy-chairman, or any 
two members of the committee. 

Rule 168 runs thus: In every case of failure the offi- 
cial assignee shall publicly fix the prices current in the 
market immediately before the declaration, at which 
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prices all persons having accounts open with the de- 
faulter shall close their transactions by buying of or 
selling to him such stocks, shares, or other securities 
as he may have contracted to take or deliver, the dif- 
ferences arising from the defaulter’s transactions being 
paid to or claimed from the official assignee. In the 
event of a dispute as to the prices named, they shall be 
fixed by two members of the committee. 

Rule 171 provides that the balances in the hands of 
the official assignee belonging to defaulter’s estates 
shall be paid over once a month to the stock exchange 
benevolent fund. 

The trustee in the liquidation claimed the 3,957/. as 
part of the assets distributable among Plumbly’s cred- 
itors. 

The registrar being of opinion that the case was 
within Tomkins v. Saffery, 37 L. T. Rep. (N. S.) 758; L. 
Rep., 3 App. Cas. 213, held that the trustee was entitled 
to the money. 

The official assignee appealed. 


Herschell, Q. C., and Romer, for the appellant. There 
is nothing illegal in the arrangement made by the stock 
exchange rules. By it, on a member’s default, certain 
moneys which do not belong to the defaulter are paid 
by persons who had contracts with him in relation to 
those contracts, to the official assignee for the purpose 
of being paid over to other persons who also had con- 
tracts with the defaulter. By the arrangement made 
by the rules, margins on both sides are made to exist 
and are set off against each other. Suppose a number 
of persons, A, B, C, D, etce., have constant dealings 
together, and on the terms that on default, say by B in 
his contract with A, A shall have the security of B’s 
contracts with the others. There would be nothing 
illegal in that. The arrangement under the stock ex- 
change rules only affects the members of the stock 
exchange. A principal can come forward and adopt a 
contract according to the price on settling day. The 
trustee stands in Plumbly’s shoes, and Plumbly’s right 
to receive moneys due to him on his contracts would 
only arise on the 27th June, so that the trustee has no 
rigbt on the 25th. They cited Rogers v. Kelly, 2 Camp. 
123; Smith v. Union Bank of London, 33 L. T. Rep. 
(N. S.) 557; 1 Q. B. Div. 31. 


F. 0. Crump (with him Benjamin, Q. C.), for the 
respondent. 


James, L. J. We do not desire to hear you further, 
Mr. Herschell, nor is it necessary to the determination 
of the question that we should go into the case and 
say to what extent these contracts affect other con- 
tracts. I cannot conceive that the contracts of the 
outside world can be affected by what has been done 
in this case under the rules of the stock exchange. If 
they had any rights they still have them in their en- 
tirety, whatever they may be. I think in this case, 
beyond all question, that the money which was 
claimed by the official assignee of the stock exchange 
was not money which he was liable to pay to the trustee 
in bankruptcy. He claimed it bostilely to the trustee 
in bankruptcy; and how can the trustee in bankruptcy 
receive it from him as money paid to hisuse? In my 
idea the case is exactly this: Band C each say to A, 
“You owe me that 1001. ;’’ A pays it to one of the two; 
the other has no right to sue the one who receives it. 
The official assignee claims in his own right the differ- 
ence, that is, the claim of the first man, and of course 
the payment which was made would not discharge the 
debtor if the debtor had paid it to the wrong man; he 
would be still liable to pay it to the other. Whatever 
the liabilities and the rights may be of the outside 
world, they still remain. Either the rules of the stock 
exchange are binding on them, or they are not. If 


they are binding, they are binding in their entirety. 
If they are not binding, or are in any way in violation 





of the law of bankruptcy, what we call in fraud of the 
law of bankruptcy, they are utterly void and of no 
effect against the outside world. Any person of the 
outside world, e. g., the trustee in bankruptcy, retains 
all his rights against any debtor to the bankrupt, 
although he be a member of the stock exchange, just 
in the same way as he would if those rules for payment 
to the stock exchange assignee had never been passed. 
It appears to me, as Mr. Herschell has said, that his 
contention is not a technical one, but involves the 
whole of the merits of the case. 


BAGGALLAY, L. J. Iam of the same opinion. The 
distinction to be drawn between this case and that of 
Tomkins v. Saffery is a very marked one. In the latter 
Mr. Cook became a defaulter, and the official assignee 
of the stock exchange being informed that he had no 
creditors except stock exchange creditors, pressed him 
to make over all his property for the benefit of his only 
creditors, and among other things he (Cooke) drew a 
check for 5,0001. against his account at the Bank of 
England. It turned out that he had other creditors, 
and it was held that the interposition of the official 
assignee of the stock exchange could not justify the 
separation from his general assets of the 5,0001. Here 
there is no division of Plumbly’s money. The official 
assignee holds no private assets of Plumbly, and 
the fund which he has collected is a fund collected by 
virtue of certain rules of the stock exchange, certain 
sums ascertained in a particular way being raised from 
particular members of the stock exchange, and applied 
in a particular manner. In the view which I take of 
the case, these funds can in no respect be regarded as 
funds belonging to Plumbly. If, then, they are volun- 
tary contributions of the members of the stock ex- 
change to be applied in satisfaction of the stock 
exchange creditors, or if they are to be regarded as 
moneys handed over by persons who had become surety 
to meet the claims of the stock exchange, I am unable 
to understand how in either view of the case they can 
be claimed by the trustee. It certainly did at one time 
occur to me that some injustice might be done to the 
general creditors of Plumbly by the official assignee 
taking these sums. But the true view of the case 
appears to me to be this: As faras regards any losing 
contracts entered into by Plumbly, the trustee in 
bankruptcy or in liquidation is relieved from them, 
and if on the other hand it is said that there may be 
some winning contracts, the answer, as far as regards 
them, is, that it would be impossible to realize on 
them, because, when the time arrived for the comple- 
tion of the contract, Plumbly could not and would not 
have been ready and willing to perform them. In 
making these observations I do not mean to imply that 
in such cases the contracts, whether losing or winning, 
are absolutely void, but in regard to the case now 
under consideration, Iam satisfied that no injury could 
be done to the outside creditors by the course pursued. 


Corton, L. J. All that we have to consider is, 
whether the trustee in bankruptcy can obtain from the 
official assignee of the stock exchange, as he is called, 
the fund in question, and it seems to me that question 
is shortly disposed of in this way: The fund is an ar- 
tificial one, which has never belonged to the bankrupt, 
but has been created by the rules of the stock ex- 
change for a particular purpose, and which only has 
existence for the purpose of being dealt with in a par- 
ticular way. What is to be done with any surplus 
after all these purposes have been discharged is an- 
other question, but the trustee in bankruptcy wants to 
take from the official assignee of the stock exchange a 
fund created for a particular purpose without applying 
it to that particular purpose. In my opinion that he 
is not entitled to do. 





James, L.J. The appeal will be allowed, and the 
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costs will be allowed, unless there has been any ar- 
rangement between the parties. 
Appeal allowed. Leave to appeal to the House of 


Lords granted. 
oe 


WHEN CARRIER NOT LIABLE FOR INJURY 
TO PASSENGER. 


—_—— 


TEXAS SUPREME COURT, MARCH 16, 1880. 


INTERNATIONAL & GREAT NORTHERN RAILROAD Co. 
v. HALLOREN. 


Railroad companies are not insurers of the safety of their 
passengers further than could be required of the exer- 
cise of such high degree of foresight as to possible dan- 
gers, and such high degree of prudence in guarding 
against them as would be used by very cautious and 
prudent competent persons under similar circum- 
stances. 

An unprecedentedly heavy rain, not general, fell in a local- 
ity upon a railroad which was built in the best manner 
with sound iron and ties, and was only three years old, 
causing the road-bed to be so impaired as to occasion 
the upsetting of a train in which plaintiff was a passen- 
ger, injuring him. At the place of the accident a train 
had passed over about two hours previous to its occur- 
rence, leaving the track safe, as far as could be seen. 
Aninspection had been made between that time and 
the time of the accident and the road found in good 
condition, and it was still so to all appearance when the 
injured train ranon toit. This train was then running 
at a reduced rate of speed and was in good condition 
and properly manned. Held, that the railroad company 
was not liable to plaintiff for his injury. 


CTION for injury to plaintiff received from an ac- 
cident to one of defendant’s trains upon which 
plaintiff was a passenger. Sufficient facts appear in 
the opinion. From a judgment for plaintiff defend- 
ant appealed. 


Bonner, J. The first and second errors assigned in 
this case bring into review so much of the general 
charge of the court, as,in effect, instructed the jury 
that the liability of the defendant company depended 
upon “the manner and speed of running the train, 
considering the condition of the track and the state of 
the weather, if that in any way superinduced the ac- 
cident.” 

The ground of complaint against the company as 
alleged in the petition was, that ‘‘ the gross negligence, 
carelessness and mismanagement of its agents and 
employees, and the unsafe and dangerous condition 
of its road, caused the car in which plaintiff was 
riding to be thrown from the track and upset; where- 
upon and by reason of said gross negligence, careless- 
ness and mismanagement of defendant by its agents 
and employees, as aforesaid, and the unsafe and dan- 
gerous condition of its road, and the throwing off the 
ear in which plaintiff was riding from the track and 
upsetting the same, plaintiff received great personal 
injury,’’ etc. 

There was no special demurrer to the petition that 
it did not allege the particular acts of gross negligence, 
carelessness and mismanagement upon the part of the 
agents and employees of the company; and under the 
pleadings, had the evidence warranted the charge as 
given, the subject-matter of it was proper for the con- 
sideration of the jury. 

The testimony showed that about three or four hours 
before the accident happened an unprecedentedly heavy 
fall of rain occurred in that immediate locality, but 
that it had not been sufficient upon the line of the 
road, even on that part of it, to stop or impede the 
regular running of the trains, and it does not show 
that the agents and employees in charge of this partic- 
ular train, either from information or their own per- 





sonal observation, had notice of the character of the 
rainfall in that locality or the damage to the road-bed, 
but on the contrary, it appears that to all external ap- 
pearance the road-bed and track were sound and in 
good order; that the train at the time was running at 
but little over half speed, not by reason of any appre- 
hended danger, but to prevent passing a place at which 
itiwas intended to take on wood. 

The charge was calculated to mislead the jury by 
making the liability of the defendant turn upon the 
dangerous condition of the track and the state of the 
weather, without submitting, in this connection, the 
question of the knowledge of this condition on the 
part of those in charge of the train. The testimony 
having shown that the road-bed and track were in 
good condition until affected by this sudden heavy 
rainfall, the knowledge of this changed condition by 
those in charge of the train was a material ingredient 
in the alleged negligence, and as such should have 
been submitted to the jury. Withers v. North Kent R. 
Co., 27 L. J. Exch. 417. 

The third and fourth errors assigned involve the 
question of the liability of a railroad company for the 
safe carriage of its passengers. 

A carrier of passengers upon an ordinary road is not 
responsible for its condition, as it is not under his con- 
trol and supervision. 

A different rule, however, prevails as regards a rail- 
road corporation, which, under extraordinary grants 
of franchise, builds, controls, and generally has the 
exclusive use of its road-bed and track. 

A passenger on a railroad train, by reason of the 
risk naturally incident to this mode of travel, has the 
right todemand of the company for his safe passage, 
that high degree of care and skill which very cautious 
persons generally, in their line of business, are accus- 
tomed to use, under similar circumstances, to prevent 
danger. This care and skill pertains to the original 
construction, by competent engineers and workmen, of 
the road-bed, track, engines, cars, and other appli- 
ances necessary to carry on properly the business of 
its road, and to operate its trains; the frequent and 
careful examination of the same, to see that they have 
been thus constructed and have been kept in safe con- 
dition and repair to prevent accidents, so far as human 
skill and foresight could have reasonably anticipated 
and avoided; and also to the employment of a suffi- 
cient number of good, steady and competent agents 
and employees to so conduct and control the train as 
to insure its careful and skillful management. 

If the company is negligent in any of these particu- 
lars, and this negligence is the legal cause of injury to 
the passenger, it is liablein damages. Shearm. & Redf. 
on Neg., 88 266, 269, 444; Angel on Carriers, §§ 538, 540. 

Railroad companies, however, are not insurers of 
the safety of their passengers further than could be 
required by the exercise of such high degree of fore- 
sight as to possible dangers, and such high degree of 
prudence in guarding against them which would be 
used by very cautious and prudent competent persons 
under similar circumstances. Angellon Carriers, §$ 
568, 570; Cooley on Torts, 642; Galena & Chicago R.R. 
Co. v. Fay, 16 Ill. 558; Bowen v. N. Y. C. R. R. Co., 
18 N. Y. 411; McPadden v. N. Y. C. R. R. Co., 44 
id. 478. 

This is not understood to require of the com- 
pany every possible precaution which ingenuity 
might suggest or the skill of science might afford, by 
which accidents might be avoided; but means that it 
should adopt such precautions of known value which 
have been practically tested, and should employ such 
necessary skilled labor, service and experience, as is 
reasonably within its power to have secured. 

The test of liability is, not whether the company 
used such particular precautions as evidently, after 
the accident happened, might have averted it, had the 
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danger been known; but whether it used that degree 
of care and prudence which very cautious, competent 
persons would have used under the apparent circum- 
stances of the case, to have prevented the accident, 
without reasonable knowledge that it was likely to 
have occurred. Shearm. & Redf. on Neg., § 266; Bowen 
vy. N. ¥Y. C. R. R. Co., 18 N. Y. 408. 

A railroad company is required to so construct its 
road-bed and track as to avoid such damages as could 
have been reasonably foreseen by competent and skill- 
ful engineers, from the ordinary rainfalls and 
freshets incident to the particular section of the 
country through which they are constructed, but 
would not have been guilty of such culpable negligence 
as to make it liable in damages, if it failed to provide 
against such extraordinary floods or other inevitable 
casualties, caused by some hidden force of nature, 
unknown to common experience, and which could not 
have been reasonably anticipated by the ordinary en- 
gineering skill and experience required in the prudent 
construction of such railroads. If an accident should 
happen from such cause on a road-bed and track 
which had been properly constructed and kept in good 
repair,jwhen the agents and employees in charge of the 
train were in the due exercise of that degree of cau- 
tion and prudence necessary at all times; and when 
they did not have, from information conveyed to 
them, or from their own personal observation, reason - 
able grounds to anticipate impending danger, and 
consequently did not use such extraordinary precau 
tion as might have otherwise averted it, then the 
law characterizes it as an act of God, or such inevit- 
able accident as is incidental to all human works, and 
which would relieve the company from liability. Even 
under the rigid rules of the common law, which made 
common carriers insurers of the safe delivery of all 
articles committed to their care, such cause would 
have excused them. Shearm. & Redf. on Neg., $290; 
Withers v. North Kent R. R. Co., 27 L. J. Exch. 417; 
Railroad Co. v. Reeves, 10 Wall. 176; Livezey v. Phila- 
delphia, 64 Penn. St. 106. 

The undisputed facts in this case show, substan- 
tially: 

1. That defendant's road was of first-class, only 
three years old, and in good order at the place of the 
accident; that the ties and irom were sound and 
good. 

2. That in the latter part of the day, and about the 
dark of the day of the accident, an unprecedentedly 
heavy rain fell in that locality, which was not general, 
but which caused the embankment to give way under 
the train as it passed over the place, and thus caused 
the disaster. ; 

3. That the track at that place was sound and in 
good condition as far as could be seen only 125 min- 
utes prior to the occurrence, when the north bound 
train passed over it. 

4. That between that time and the occurrence of the 
accident, that section of the road embracing the place 
of the accident was inspected, and found and left in 
good condition, and was still in good condition at the 
time the wrecked train ran on it,as far as could be 
seen; had its usual appearance to an engineer who had 
been running over it ever since the road was built. 

5. That the train and engine were in good condition, 
having been so found on examination only one hour 
before the accident, and were properly manned. 

6. That the accident occurred seventy minutes after 
leaving Palestine, and sixteen miles from that place, 
when the train was running at about half speed, ona 
track which was apparently safe at all times for that 
rate. 

7. That it had rained during the day at Palestine, 
but not so hard as to make it necessary to give orders 
in reference to the track. 

The evidence, as thus disclosed by the record, shows 





that the defendant company had used a commendable 
degree of skill, prudence and vigilance in the construc- 
tion and management of its road, and that the mis- 
fortune to the plaintiff was the result of one of those 
inevitable accidents of which passengers assume the 
risk, and for which the law does not hold the company 
responsible in damages. Angell on Carriers, § 523. 
We are of opinion that the court erred in the charge 
as above shown, and also in refusing a new trial, be- 
cause the verdict was contrary to the law and the evi- 
dence, for which errors the judgment is reversed and 


the cause remanded. 
ae eT 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 





HusBAND AND WIFE— ACTION OF ASSUMPSIT NOT 
MAINTAINABLE BETWEEN.—An action of assumpsit on 
account annexed to writ cannot be maintained by a 
wife against her husband while the connubial relation 
remains in full force. Neither party to the marriage 
contract can sue the other at common law while the 
marriage relation subsists, and this rule is not allowed 
by astatute providing that “she may prosecute and 
defend suits at law or in equity either in tort or con- 
tract in her own name without the joinder of her hus- 
band for the preservation and protection of her prop- 
erty and personal rights, or for the redress of her 
injuries as if unmarried.’’ See Crowther v. Crowther, 
55 Me. 358. Hobbs v. Hobbs. Opinion by Appleton, 
C.J. 

MORTGAGE — RENT OF MORTGAGED PREMISES — 
MORTGAGEE NOT ENTITLED TO.— A mortgagee is not 
entitled to the rent of the mortgaged premises from 
the tenant of the mortgagor till he takes possession, or 
requires the tenant to attorn to him. Prior thereto 
the mortgagor is entitled to the rent. The mortgagor, 
so long as he remains in possession, or until entry by 
the mortgagee, may receive the rents and profits to 
his own use and is not liable to answer for them to the 
mortgagee. Boston Bank v. Reed, 8 Pick. 459. He is 
not even liable for those accruing between the com- 
mencement of action to foreclose and the time of 
taking possession upon execution. Mayo y. Fletcher, 
14 Pick. 525. The purchaser of the equity stands in 
the place of the mortgagor, with a right to take the 
rents and profits to his own use until the mortgagee 
shall enter or do some equivalent act. Field v. Swan, 
10 Mete. 112. Long v. Wade. Opinion by Appleton, 
C.J. 

PARTNERSHIP — PARTNERS SIGNING NOTES IN INDI- 
VIDUAL NAMES— WHEN CREDITOR MAY ELECT BE- 
TWEEN FIRM AND INDIVIDUAL LIABILITY — INSOLY- 
eNcY.— Two persons, partners, not having adopted 
any firm narie, made notes in their individual names, 
one as maker and the other as payee and indorser, and 
got the notes discounted at a bank, for the purpose of 
using the money obtained thereon and using it in their 
partnership business. They are in insolvency and 
have estates both as partners and as individuals. It 
was known to the bank, when the notes were dis- 
counted, that they were partnership paper or given for 
partnership purposes. Held, that the bank hadj an 
election to prove its claim either against the partner- 
ship estate, or against the estates of the individual 
members of the firm; but was not entitled to prove 
them against both the joint and the several estates. 
The bank having filed the claims against all the estates 
before the rule affecting its interests had been estab- 
lished by statute or judicial decision, a reasonable 
time is allowed to reconstruct the proofs in accordance 
with the principles of the decision given. In re War- 
ren, Davies, 327; Ex parte Foster, 2 Story, 131; In re 
Holbrook, 2 Low. 362; Paine v. Dwinel, 53 Me. 52; 


* To appear in 70 Maine Reports. 
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Palmer y. Elliott, 1 Cliff. 63; Ex parte First National 
Bank of Portland; In re Thompson. Opinion by 
Peters, J. 


—— JOINT AND SEVERAL NOTE GIVEN BY PARTNERS 
— WHEN CREDITOR MAY HOLD BOTH FIRM AND INDI- 
VIDUAL PARTNERS — INSOLVENCY. — The holder of a 
joint and several note given by partners in their part- 
nership name, they being in insolvency as partners and 
individuals, is entitled to prove his note against the 
joint estate of the firm and also against the several es- 
tates of the individual members of the firm, and to 
receive dividends from all the estates. In re Farnum, 
6 Bost. L. Rep. 21, an important case upon this ques- 
tion not reported elsewhere. See, also, In re Weston, 
12 Metc. 1; Borden vy. Cuyler, 10 Cush. 476; Ex parte 
Farnsworth, 1 Low. 497; In re Holbrook, 2 id. 259; 
Mead vy. National Bank, 6 Blatchf. 180; In re 
Cram, 1 B. R. 132; In re Bigelow, 2 id. 374; In re Tes- 
son, 9id. 378; Emery v. Canal Bank, 7 id. 217; In re 
Dow, 14 id. 307; Simpson v. Henning, L. R., 10 Q. B. 
406; Ex parte Honey, L. R., 7 Ch. 178; Ex parte Stone, 
L.R.,8 Ch. 914; Inre Plummer, 1 Phil. 56. The holder is 
entitled to receive dividends upon the whole claim, 
provided he does not receive in all more than his full 
due, unless he has received a dividend on one estate 
before making proof against another. Where a divi- 
dend has been paid, and generally when declared, on 
one estate before proof is made against another, the 
amount thereof should be deducted, and a dividend 
from the balance only allowed from the other. Sohier 
y. Loring, 6 Cush. 537; Ea parte Wildman, 1 Atk. 109; 
Ex parte Taylor, 1 De Gex and J. 302; Ex parte Tal- 
cott, 2 Low. 320; Ex parte Harris, id. 568. When the 
members of a firm, having no firm name and no joint 
estate other than that of the firm, give a joint note in 
their individual names for money borrowed for and 
used in their partnership business, such note is prov- 
able in insolvency against their partnership estate. 
This mode of signing partnership paper is as effectual 
as any other mode. Agawam Bank v. Morris, 4 Cush. 
99; Trowbridge v. Cushman, 24 Pick. 310; In re 
Thomas, 17 B. R. 54; Richardson v. Higgins, 23 N. H. 
106; Tucker v. Peaslee, 36 id. 167; Maynard vy. Fel- 
lows, 43 id. 255; Kendrick v. Tarbell, 26 Vt. 512; Turner 
v. Jaycox, 40 N. Y. 470; Norton v. Seymour, 3 Man. G. 
& 8.792; Brackett v. Stokes, 58 Tenn. 442; Tilley v. 
Phelps, 18 Conn. 295; In re Warren, Davies, 324; For- 
sythe v. Woods, 11 Wall. 486; Hoare v. Oriental Bank, 
L. R., 2 Ch. 589; Waite v. Foster, 33 Me. 424; Paine v. 
Dwinel, 53 id. 52; 1 Pars. on Cont. 214. Berkshire 
Woolen Co. v. Julliard, 75 N. Y. 535. When partners 
make covenants under seal, the true mode of signing is 


individually. Ex parte Nason, In re Thompson. 
Opinion by Peters, J. 
—$-@——_—__— 


KANSAS SUPREME COURT ABSTRACT.* 
JANUARY TERM, 1890. 


EMINENT DOMAIN—RAILROAD IN STREET —LIA- 
BILITY TO ABUTTING OWNER — MEASURE OF DAM- 
AaGcrs.— While a railroad company may, when licensed 
by the proper authorities, occupy a street or alley with 
its track, yet if in laying down such track it so changes 
the established grade, or in any other manner so lays 
its track as to permanently obstruct access to an ad- 
joining lot, or if it unnecessarily and unreasonably 
leaves its cars standing on the track so as to interfere 
with approach to the lot, the lot-owner may recover 
damages therefor, and a petition which in general 
terms charges such wrongs is good as against attack 
made simply by objecting to the admission of testi- 
mony. A. & N. R. R. Co. v. Garside, 10 Kans. 552; 





* To appear in 23 Kansas Reports. 





Venard v. Cross, 8 id. 248. A railroad company has no 
higher rights in a highway than an individual —it may 
share in its use, but cannot monopolize it; and the 
owner of a lot abutting on the highway, and who has 
special need thereof for ingress to and egress from his 
lot, is specially damaged by any monopolizing of the 
use of the highway by a railroad company. Where the 
appropriation charged is in the manner of construc- 
tion, and in leaving its cars constantly standing upon 
the track, either is a wrong, giving plaintiff a cause of 
action. Haynes v. Thomas, 7 Ind. 38; E., etc., R. R. 
Co. v. Combs, 10 Bush, 382; J. M. & I. R. R. Co. v. 
Esterle, 13 Bush, 667; Stetson v. C., etc., R. R. Co., 75 
Ill. 74; Street Railway v. Cumminsville, 14 Ohio St. 523. 
Where the wrong done by the railroad company is 
temporary in its nature, as in leaving cars unneces- 
sarily on its track, or while engaged in the work of 
laying down its track, something existing to-day and 
not to-morrow, fluctuating in extent and depending 
on the ever-repeated action of the company, only such 
damages as have fully accrued prior to the commence- 
ment of the suit are recoverable, and none based upon 
any presumed continuance or repetition of the wrong. 
But where the wrong is of a permanent nature, and 
springs from the manner in which the track as fully 
completed affects approach to the lot, then, notwith- 
standing the right which the State retains to control the 
manner of use of a highway by a railroad company,even 
if deemed necessary to compel an entire removal of its 
track, the lot-owner may treat the act of the company 
as a permanent appropriation of the right of access to 
his lot, and recover as damages the consequent depre- 
ciation in value of thelot; and in such cases the recov- 
ery of damages is a consent on the part of the lot-owner 
to such manner of occupying the street, and concludes 
both him and any subsequent owner of the property. 
L., ete., R. R. v. Applegate, 8 Dana, 294; LeCleregq v. 
Gallipolis, 7 Ohio, 217; Cincinnati v. White, 6 Pet. 431; 
Mix v. L. B. & M. Ry. Co., 67 Ill. 319; Stone v. F. P. 
& N. W. R. R. Co., 68 id. 394. Central Branch Union 
Pacific Railroad Co. v. Twine. Opinion by Brewer, J. 


HOMESTEAD — MAY BE IN BUILDING UPON LEASED 
GROUND — USE OF PART OF PREMISES FOR BUSINESS 
PURPOSES.— A party may acquire a homestead in a 
building occupied as a residence by his family, al- 
though the building is erected upon ground in which 
he has but a leasehold interest. Although a building 
upon leased ground is taxable by statute as personal 
property, and although the lessee has the right to re- 
move the building at the termination of his lease, and 
although he mortgages it as personal property, yet the 
homestead character remains as long as the building is 
not removed and is occupied as a residence by his fam- 
ily; and such mortgage is of no validity unless his 
wife joins therein or consents thereto. In Sears v. 
Hanks, 14 Ohio St. 301, the court, speaking of the 
homestead law, says: ‘‘We think its provisions pro- 
tect the debtor’s family as against his creditor to the 
enjoyment of an actual homestead, irrespective of the 
title or tenure by which it is held.’”’ In Spencer vy. 
Geissman, 37 Cal. 99, it was held that one having a 
mere naked possession, the title being in a stranger, 
may acquire a homestead right as against everybody 
but the true owner. See, further, on the general prin- 
ciple: Deere v. Chapman, 25 Ill. 612; Bartholomew v. 
West, 2 Dill. 298; McKee v. Wilcox, 11 Mich. 358; 
Thorn v. Thorn, 14 Iowa, 49; Pelan v. De Bevard 13 
id. 53; Conklin v. Foster, 57 Ill. 104; Johnson v. Rich- 
ardson, 33 Miss. 462. Where it is shown that a build- 


ing is occupied as a residence by the family of the 
owner, and neither the size nor the number of rooms 
appears, further than that it is a one-and-one-half 
story frame building, the homestead character is not 
destroyed by proof that one or two rooms therein are 
used by himself and wife for business purposes. In re 
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Tertelling, 2 Dill. 341; Orr v. Shraft, 22 Mich. 260; 
Lazell v. Lazell, 8 Allen, 575; Mercier v. Chace, 11 id. 
194; Goldman v. Clark, 1 Ney. 607; Ackley v. Cham- 
berlain, 16 Cal. 181; Kelly v. Baker, 10 Minn. 154; 
Phelps v. Rooney, 9 Wis. 70. Hogan v. Manners. 
Opinion by Brewer, J. 


RES ADJUDICATA— WHAT CONSTITUTES. — Where 
P., who resides in Kansas, commences an action be- 
fore a justice of the peace in Kansas against G., who 
resides in Indiana, and P. also at the same time insti- 
tutes attachment and garnishment proceedings in such 
action, and P. procures service of summons by pub- 
lication in a newspaper only, and P. obtains a judg- 
ment against G. for the amount claimed, and also 
obtains an order against the garnishee, who is a debtor 
of G., requiring him to pay the amount of such judg- 
ment, which the garnishee does, and P. accepts such 
amount in satisfaction of said judgment, but G. did 
not at any time owe P, any thing nor did P. at any 
time have any cause of action against G., and G. did 
not in fact have any notice of said suit, or attachment, 
or garnishment proceedings until long after they oc- 
curred, held, that nothing in said action, except the 
disposal of the money or property obtained by virtue 
of said attachment and garnishment proceedings, and 
the title thereto, is res adjudicata, and that G. may 
maintain an action against P. for the damages occa- 
sioned by the wrongful obtaining of said money. See 
Hoshaw v. Hoshaw, 8 Blackf. (Ind.) 258; Melhop v. 
Doane, 31 Lowa, 399-407; Alexander vy. Hutchison, 9 
Ala. 825; 1 Greenleaf on Ev., § 542; Story on Confl. 
of Law, § 549. Starr v. Hinshaw. Opinion by Valen- 
tine, J. 





~——_____—_— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

CONVERSION — OF BUILDINGS BELONGING TO AN- 
OTHER BY LAND-OWNER— WHEN BUILDINGS PER- 
SONAL PROPERTY. — A., in possession of lands belong- 
ing to defendant, with an agreement for a deed, 
erected buildings thereon under a verbal agreement 
that the buildings were not to become the property of 
defendant. Thereafter A., while in possession by bill 
of sale, under seal conveyed the buildings to plaintiff's 
intestate. Subsequent to this defendant, by request of 
A., conveyed the lands to K. with warranty, A. at the 
same time gave up the agreement for the deed anda 
release of the lands with the privileges and appurte- 
nances belonging. Neither defendant nor K. knew of 
the conveyauce to plaintiff's intestate. The deed to 
K. made no mention of the buildings, but conveyed 
by metes and bounds with the privileges and appur- 
tenances. Iield, that defendant was liable to plaintiff 
for the conversion of the buildings. If a man putsa 
house or other building upon land of another, under 
an agreement with the owner of the land that he may 
remove it, the building becomes his personal property. 
He may lose his right to it if the land is sold to an in- 
nocent purchaser without notice of the agreement. 
He cannot set up his title against such innocent pur- 
chaser whom he has misled by permitting the building 
to be attached to and apparently a part of the realty 
bought by him. But as against the original owner of 
the land and all persons taking under him with notice, 
the building never becomes a part of the realty, but 
remains personal property, and he or a purchaser from 
him may maintain replevin or trover to recover it, or 
its value, even while it remains npon the land and ap- 
parently apart of the realty. Hunt v. Bay State Iron 
Ce., 97 Mass. 279; Brooks v. Prescott, 114 id. 392; 
Hartwell v. Kelly, 117 id. 235. In this case by virtue 


of the agreement between A. and the defendant, the 
buildings never became a part of the defendant’s real 





estate, but remained the personal property of A. He 
had the right to sell them to the plaintiffs intestate. 
Defendant knew that by virtue of the agreement he 
had made the buildings remained personal property, 
and he is presumed in law to have known that the ef- 
fect of his sale of the land to K. would be to give him 
a title to the buildings, and thus deprive the owner of 
all right tothem. His sale to K. was the exercise of 
dominion over the property inconsistent with the 
right of the plaintiff's intestate, who was the owner. 
Doliver vy. Ela. Opinion by Morton, J. 

[Decided June, 1880.] 


MASTER AND SERVANT—ONE ASSISTING SERVANT 
AT REQUEST OF MASTER NOT CO-SERVANT — NEGLI- 
GENCE.—Plaintiff was in the employ of one Winchester 
as a machinist. Winchester had built an engine which 
defendant, a teamster, had been employed to take to 
the railroad station and load it on thecar. Plaintiff 
and another employee of Winchester assisted defend- 
ant’s servants in loading the engine on defendant’s 
wagon. Defendant, who was present, told plaintiff 
and the others (what was denied by Winchester), that 
it was a part of his agreement with Winchester that 
two of the latter’s men should be sent to the station to 
assist in unloading the engine to the car. Believing 
this, plaintiff and one other of Winchester’s men went 
to the station and assisted in unloading, during which 
plaintiff was injured by the negligence of one of de- 
fendant’s servants, for which he brought action. De- 
fendant set up that at the time of the injury plaintiff 
was his servant, and a co-servant of the one through 
whose negligence he was injured. Held, that 
plaintiff was not defendant’s servant. A. servant 
cannot recover of his master for an injury caused 
by the negligence of a  fellow-serant, because 
when he enters into the service he by implication 
agrees that he will take the ordinary risks of the 
service, including the risk of the negligence of 
fellow-servants. But the plaintiff did not enter into 
the service of the defendant. There was no contract 
of service between them. The plaintiff could not re- 
cover any wages of the defendant. He was in the ser- 
vice of Winchester, and believed and understood that 
he was doing the work of Winchester. He was in- 
duced to assist the defendant by his false representa- 
tions, but the defendant cannot thus impose upon him 
the incidental and implied obligations of a coutract of 
service into which he has not entered. Kelly v. John- 
son. Opinion by Morton, J. 

[Decided April, 1880.] 
—_——__4____—— 
CRIMINAL LAW. 

EVIDENCE— CONVERSATIONS ACCOMPANYING ACTS 
PROVED ADMISSIBLE.—Where acts and transactions in 
which the accused person took part previous to a mur- 
der were given in evidence by the prosecution, held, 
that the exclusion of conversations accompanying such 
acts and transactions offered to be shown by the de- 
fense was erroneous. If the acts of the accused done 
before the commission of the crime with which she is 
charged are competent evidence tending to show that 
she committed such crime, then what was said at the 
time the act was done is also admissible, as explana- 
tory of the same, and as indicative of the intent or 
object of the act. The reason for this rule is very 
forcibly stated in Wiggins v. Plumer, 11 Fost. (N. H.) 
251-267: ‘* When evidence of an act done by a party is 
admissible, his declarations made at the time having a 
tendency to elucidate or give character to the act, and 
which may derive a great degree of credit from the act 
itself, are also admissible as part of the res gestw.”” And 
the rule is substantially stated in the same way in Gor- 
don v. Shurtliff, 8 N. H. 260; Plumer v. French, 2 Fost. 
454; and Hersom v. Henderson, 3 id. 498. ‘‘Whena 
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fact is offered in evidence, the whole transaction of it 
consists of many particulars, which may and ought to 
be proved. Every additional circumstance proved 
may vary the effect of the evidence — may neutralize it 
or give it point. What is then said by the parties, and 
what was said by others to them, relative to the sub- 
ject of the transaction, is a part of the transaction 
itself. It is admissible on the same principle that every 
other part of it is, that the whole matter may be seen 
by the jury — upon the same principle which disallows 
extracts or written papers, that their effects may be 
materially varied by the part omitted. Contemporan- 
eous but otherwise unconnected conversation is re- 
jected on the same ground as other unconnected facts. 
If the statement offered in evidence does not tend to 
elucidate or give character to the acts proved, it is to 
be rejected. If it is upon the same subject and relative 
to the act in proof, it should be received.’’ The case 
of Wiggins v. Plumer, supra, was referred to by the 
late learned Justice Paine in Ranger v. Goodrich, 17 
Wis. 78-85, and approved as stating the true rule in 
cases of this kind. The same rule is stated in Lund vy. 
Tyngsborough, 9 Cush. 36-41. This court, in the case 
of Bates v. Ableman, 13 Wis. 644-650, admits the jus- 
tice of the rule as stated in the latter part of the above 
quotation in the following language: “It is undoubt- 
edly true that where the intent of a party to a sale isin 
issue, his statements at the time, and so connected 
with the transaction as to be a part of the res geste, are 
competent evidence to show such intent, even though 
the person is not a party to the suit.” In the case of 
Sorenson vy. Dundas, 42 Wis. 642, the rule is stated very 
briefly: ‘* Declarations are verbal parts of the res geste 
only when they are contemporaneous.”’ Felt v. Ami- 
don, 43 Wis. 467. In Hamilton v. State, 36 Ind. 280, it is 
said: ‘‘ It is well established by the authorities that in 
all cases, civil or criminal, where evidence of an act 
done by a party is admissible, his declarations made at 
the time, having a tendency to elucidate, explain, or 
give character to the act, are admissible. They are a 
part of the transaction, and for that reason are admis- 
sible, and it makes no difference, so far as thefadmissi- 
bility of the declaration is concerned, whether it be in 
favor of oragainst the party making it. If the act was 
one of alleged criminality, and the accompanying dec- 
laration tends to show it to be innocent, it is equally 
admissible as when the tendency is to show the crim- 
inality of the act; and it may be given in evidence by 
the defendant as well as by the State.’’ See, also, Par- 
sons Vv. State, 43 Ga. 197; Comfort v. Heople, 5 Ill. 404; 
Head y. State, 44 Miss. 731; McKee v. People, 36 N. Y. 
113; Russell v. Frisbie, 19 Conn. 216. Wisconsin Sup. 
Ct., Feb. 3, 1880. Mack v. State of Wisconsin. Opinion 
by Taylor, J. 


TRIAL— PRIVY VERDICT NOT ALLOWABLE. — Upon 
a trial for felony the verdict of the jury was received 
by the judge about eleven o’clock at night, after the 
court had duly adjourned until another day and the 
jury were discharged. The statute of Nebraska, where 
the trial took place, provides that ‘*when the jury 
have agreed upon their verdict they must be conducted 
into court by the officer having them in charge. Be- 
fore the verdict is accepted, the jury may be polled at 
the request of either the prosecuting attorney or the 
defendant.” Held, that the verdict was a privy one 
and erroneous. A verdict to be of any validity must 
be delivered in open court. This was the rule of com- 
monlaw. Chitty says: ‘‘ When the jury have come to 
an unanimous determination with respect to their ver- 
dict they return to the box to deliverit. The clerk 
then calls them over by their names, and asks them 
whether they agree on their verdict, to which they re- 
ply in the affirmative. He then demands who shall 
say for them, to which they answer their foreman. 





This being done, he desires the prisoner to hold up his 


hand, and addresses them: ‘Look upon the prisoner, 
you that are sworn; how say you, is he guilty of the 
felony (or treason, etc.), whereof he stands indicted, 
or not guilty?’ The foreman then answers ‘guilty,’ or 
‘not guilty,’ according to the conclusion to which the 
jury have arrived in their consultations. The officer 
then writes the word ‘guilty,’ or ‘not guilty,’ as the 
verdict is, after the words ‘ pro se’ on the record, and 
again addresses the jury: ‘ Hearken to your verdict, 
as the court hath recorded it: You say that A B is 
guilty (or not guilty) of the felony whereof he stands 
indicted, and so say you all.’ ” 1 Chitty on Crim. Law, 
635-6; 1 Bishop on Crim Pro., § 1001. Nebraska Sup. 
Ct., Feb. 10, 1880. Longfellow v. State of Nebraska. 
Opinion by Maxwell, C. J. 
_ lO 
FINANCIAL LAW. 
BANK — LIABILITY FOR MISTAKE —PROTESTING NE- 
GOTIABLE INSTRUMENT FOR CUSTOMER — CUSTOM— 
CURRENT FUNDS— GRACE. —A certificate of deposit, 
payable to order one year after date, ‘in current 
funds,’’ was placed in the hands of a bank at D. for 
collection. It was issued by a banker at D. It was 
protested on the day it was due, without grace. By 
a custom among bankers, “current funds”? meant 
money, and by a custom among the banks of D., in 
relation to certificates of deposit issued by any bank 
there, they were payable without grace. Held, that 
the certificate being payable in money, the indorser 
was discharged by a failure to present, etc., with grace, 
but that the bank was not guilty of negligence in its 
action so as to make it liable to the owner of the cer- 
tificate for any loss resulting from such discharge. 
The certificate on its face was not negotiable, and the 
demand and protest was well made on the day it was, 
but for the custom that “ current funds’? meant money 
or National bank notes, and because of this it became 
a negotiable instrument, entitled to grace. The fact 
of negotiability was therefore a mixed question of 
law and fact. Admitting the bank was bound to know 
the law, this is not true as to the matter of fact. Lf it 
was the duty of the bank to make inquiry, such in- 
quiry being made, it would have been developed that 
current funds meant legal tenders and National bank 
notes. Regarding the certificate as being payable in 
National bank notes, the bank must determine at its 
peril whether it was negotiable. This being determined 
in the affirmative, inquiry would have shown another 
custom to the effect that the certificate was paya- 
ble without grace. The bank must then determine 
which of these customs it would follow. Suppose 
it adopts the latter, and upon the trial the jury should 
find, according to the weight of evidence, no such cus- 
tom existed, would it follow that the bank was guilty 
of negligence? It would not, because the true ques- 
tion is not as to whether it was true in fact as to such 
custom, but whether the bank had good reason to so 
believe, and acted in good faith, upon such belief, asa 
careful and prudent person engaged in the same busi- 
ness would ordinarily have done. Iowa Supreme Ct., 
April 26, 1880. Haddock v. Citizens’ National Bank of 
Des Moines. Opinion by Seevers, J. 


ULTRA VIRES— SAVINGS BANK MAY BORROW MONEY 
AND MORTGAGE SECURITIES—ESTOPPEL BY LAW DOES 
NOT BIND PUBLIC. —A savings bank, by its charter, 
had express power to receive money on deposit; to 
receive and execute trusts committed to the corpora- 
tion by any person or persons, or by order of any court 
in this State; to grant and purchase annuities; to 
issue letters of credit and other commercial obliga- 
tions, other than notes designed to circulate as money; 
to loan money; to receive money on deposit and pay 
interest therefor; to discount according to bank usage; 
to take stock in other corporations; to buy and sell 
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exchange, bills, notes, bonds, and other securities; to 
have and hold coin and bullion; to take and hold real 
estate as security for and in payment of loans and 
debts due or to become due to the corporation; to pur- 
chase and hold real and personal property at any sale 
to enforce its securities or debts due; to hold said 
property, and sell and convey the same; and to pur- 
chase and hold such real and personal estate as may be 
convenient for the transaction of its business. Special 
power was also given to receive deposits from married 
women and minors, and to issue therefor certificates 
payable in their names, and payable to their order 
only; and to pay and receive any rate of interest, not 
exceeding 10 per cent, and to make special regulations 
in regard to trust funds, deposits or savings. Held, 
that it had in addition the implied power to borrow 
money and to execute a deed of trust of securities held 
by it to secure such loan, and further, where the loan 
was used for the benefit of the bank, it could not set 
up as a defense to certificates secured by such deed of 
trust, that the contract was made ultra vires. Plant- 
ers’ Bank v. Sharp, 6 How. 523; Curtis v. Leavitt, 15 
N. Y. 52; McIntire v. Preston, 10 Ill. 48. Accord- 
ingly, when the bank, by deed of trust, conveyed toa 
trustee certain securities owned by it, and created an 
“investment department,’ and issued !certain instru- 
ments styled ‘‘ investment securities,’ for the respect- 
ive amounts of money received from those accepting 
them, such instruments being described as secured by 
the deed of trust, held, that the transaction was valid 
and the deed of trust enforceable in behalf of the 
security holders, against the property described in and 
conveyed by it, and the defense of ultra vires could 
not be set up by the bank or its receiver in insolvency. 
Darst v. Gale, 83 Ill. 141; Ex parte Clapperdale, D. G. 
M. & G. 19; Bradley v. Ballard, 55 Ill. 413; West v. 
Menard Co. Ag’l Bd., 82 id. 206; Maher v. Chicago, 38 
id. 266; Railway Co. v. McCarthy, 96 U. S. 267; San 
Antonio v. Mehaffy, id. 315; Hitchcock v. Galveston, 
id. 851; Morris R. Co. v. R. Co., 20 N. J. Eq. 542; 
Whitney Arms Co. v. Barlow, 63 N. Y. 62. Held, also, 
that a violation of the by-laws of the bank in issuing 
such securities would not be available against a secu- 
rity holder. As a rule, the by-laws of a corporation 
are binding only on its members and officers. Illinois 
Supreme Ct., May 18, 1880. Ward v. Johnson. Opin- 
ion by Schofield, J.; Scott, J., dissented. 
a ees 
RECENT ENGLISH DECISIONS. 

BouUNDARY — ALONG HIGHWAY.— The presumption 
of law that the property in the soil of a road belongs 
usque ad medium filum vie to the adjoining proprie- 
tors, and consequently that a conveyance of an estate 
bounded by a road passes the landup tothe middle of 
such road, does not arise until the road has been dedi- 
cated to the public by being used as a highway. De- 
cision of Exchequer Division (Kelly, C. B., and Cleasby, 
B.), affirmed. Ct. of Appeal, Dec. 11, 1879. Leigh v. 
Jack. Opinions by Cockburn, C. J.,and Bramwell and 
Cottou, L. JJ. 42 L. T. Rep. (N. 8.) 463. 

ConFLICT OF LAW — DIVORCE — DOMICILE. — A domi- 
ciled Scotchman married an English woman in Eng- 
land. After the marriage he retained hjs Scotch 
domicile, and continued to reside in that country with 
his wife for about two years, when she obtained a 
divorce from him before the Scotch Court of Session, 
on the ground of his adultery only. Subsequently he 
came to reside in England, where he married for the 
second time. The second wife now sought to have her 
marriage declared null and void, on the ground that 
the Scotch divorce was inoperative, at any rate in 
England, and that therefore the respondent had a wife 
living at the time of such marriage. Held, that the 
marriage was a Scotch marriage, and, as such, properly 





dissolved by the Scotch courts. Prob. Div. and Adm. 
Div., April 23, 1880. Harvey v. Farnie. Opinion by 
Hannen, Prest., 42 L. T. Rep. (N. 8S.) 482. 


MARITIME LAW — CHARTER OF MORTGAGED SHIP. — 
Where the owner of aship, which is mortgaged, char- 
ters her before the mortgagee takes possession, the 
mortgagee cannot interfere to prevent the execution 
of the charter-party unless it will materially injure or 
impair the value of his security, and if the vessel be 
arrested in an action of mortgage by the mortgagee, 
the court will release her on the application of the 
charterer, unless such injury is shown by the mort- 
gagee. Prob. Div. and Adm. Div., April 21, 1880. The 
Fanchon. Opinion by Sir R. Phillimore, 42 L. T. Rep. 
(N. 8.) 483. 





NEW BOOKS AND NEW EDITIONS. 





VII Texas Court oF APPEALS REPORTs. 


HIS volume, published by F. Hl. Thomas & Com- 
pany, of St. Louis, contains decisions at Tyler 
term, 1879, and the early part of Galveston term, 1880. 
The court, it will be recollected, is exclusively of 
criminal jurisdiction. This volume contains no decis- 
ions of remarkable general interest, but the cases are 
intelligently decided and well reported. There are 
twenty-six murder cases in the volume. A few gleams 
of the grim humor which usually enlivens the series 
are noticeable. In Moore v. State, p. 14, an indictment 
for murderous assault, the court thus concluded: ‘*‘ Our 
sympathies have been enlisted on behalf of this young 
man. We find him, in company with his father, ina 
bowling-alley, where at least some of the parties were 
rolling ten-pins for and drinking medicated blackperry 
brandy, and which is the introduction of the parties 
by one of the witnesses, and we are impressed with the 
belief that he has probably fared badly more on ac- 
count of the bad company he was in than from any 
innate vice of his own; and it may be, that like one of 
old, the son’s teeth were set on edge on account of the 
father having eaten sour grapes.’ But the young man 
was convicted, all the same. Haines v. Slate, p. 30, 
was an indictment for keeping open a saloon and treat- 
ing a crowd to drinks on election day. The defense 
was that he had a right to keep the same open for the 
sale of his other goods, wares and merchandise, con- 
sisting of sardines, oysters, salmon, pickles, canned 
fruits, flour, vinegar, cigars, etc. The court observed: 
“There might be some plausibility in the position if 
the evidence had left us in doubt as to his motives and 
purposes in opening the doors. This it does not do. 
His object was, not to sell those ‘other goods,’ but to 
‘treat the crowd.’ The crowd, or those of it who 
responded, for aught that appears,with promptness, to 
the invitation, were not misled as to his meaning. It 
is evident that the first State’s witness, Quitman An- 
derson, who was one of the party invited, did not get 
‘any oysters, sardines, pickles, fruits,’ etc.; for he 
expressly says, ‘I don’t remember seeing any such 
things in his house; there was a crowd in the house, 
and as soon as I got adrink Icame out.’” In Ned 
Curry v. State, p. 91, an indictment of “‘guily as 
charged in the indictment ’’ was held good. The court 
distinguished Taylor v. State, 5 Tex. Ct. App. 521, 
where the verdict was simply “guity.’”’” In McCoy v. 
State, p. 379, an assessment of punishment by the jury, 
‘*a five years in the State prisin,’’ was held good. In 
McMillan v. State, p. 100, this verdict was held good: 
‘* We, the jury, find the defendend guilty, and assess his 
punishment at five years’ confindendment in the State 
penitentiatry.” In Irvin vy. State, p. 109,a hog-killing 
case, a witness testified to finding the hog in the fol- 
lowing condition: ‘I put my foot on him, and he did 
not say any thing for he was speechless.”’ In Lanham 
v. State, p. 126, a murder case, it was proved that the 
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defendant, an actor, had brandished a pistol and 
threatened to give the deceased a ** matineé.”’ In Allen 
vy. State, p. 298, the reporter says: ‘‘ An eloquent and 
erudite argument was filed for the appellant, by some 
one whose modesty deterred him from appending his 
name thereto.”” That argument prevailed. For sober 
consideration we recommend Walker v. State, p. 245, a 
murder case, where the examining magistrate had com- 
pelled the prisoner to make his footprints in an ash 
heap, in order that they might be compared with tracks 
found at the scene of the crime. This was held regu- 
lar, citing State v. Graham, 74 N. C. 646; 8S. C., 21 Am. 
Rep. 493, and distinguishing Stokes v. State, 5 Baxt. 
619; S. C., 30 Am. Rep. 72. (But see State v. Sanders, 
68 Mo. 202; S. C., 30 Am. Rep. 782, where the jury, at 
the suggestion of the prisoner’s counsel, made an ex- 
periment out of court with worn-out boots like the 
prisoner’s, and the conviction was set aside.) In 
Wright v. State, p. 574, the principal State’s witness 
claimed to have acquired his knowledge of the offense 
in the character of a detective and feigned accomplice. 
The question of his real guilt was left to the jury. 





XII Ruope IstAnp REpPoRTs. 


This volume, published by Houghton, Osgood & Co. 
of Boston, contains decisions down to March, 1880. 
In the old fable, the rabbit took pride to herself as 
against the lioness, for producing so many young ata 
birth, whereas the lioness brought forth but one. 
Unum sed leonem, responded the lioness. So the 
Rhode Island court, although not prolific, never puts 
forth a volume that is not full of interest. Her court 
is one of the ablest, and her reporter, Mr. Arnold 
Green, is one of the very best. Of the contents of the 
present volume we have already called particular atten- 
tion to a considerable portion, and now will simply 
note the following important decisions inclusive of 
those to which we have alluded: Williams v. Winsor, 
p. 9.—A mortgage of property subsequently to be 
acquired is valid in equity. Saint Joseph’s Church v. 
Assessors of ‘Taxes, p.19.—The residence of a priest 
or clergyman is not exempt from taxation as a “ build- 
ing for religious worship,’ because it contains one 
room set apart as a religious chapel. Wakefield v. 
Newell, p. 75. — A municipal corporation is not liable 
for allowing ordinary surface water to escape froma 
highway on to adjacent land, nor for the results of 
such ordinary changes of grade as must be presumed 
to have been contemplated and paid for on laying out 
the highway. Elliott v. Gower, p. 79.—A married 
woman may charge her separate equitable estate ex- 
pressly in writing, or orally when the contract is for 
the benefit of herself or the estate. King Philip Mills 
v. Slater, p. 82. — The plaintiff having failed in the first 
deliveries of goods which he contracted to manufac- 
ture and deliver, in successive lots, cannot compel the 
acceptance of goods subsequently manufactured and 
offered. Kelley v. Silver Spring Co., p. 112.— An adult 
employee, injured by imperfect and unfenced machin- 
ery, Cannot maintain an action against his employer 
where he himself was familiar with the machinery and 
had long worked with it without complaint. Butcher 
v. Providence Gas Co., p. 149. — Plants in plaintiff's 
greenhouse were injured by the escape of gas from the 
defendant’s mains, laid in a city street, through a city 
sewer, owing to the negligence of the city in building 
the sewer; held, that defendant was liable. Bennett v. 
Lovell, p. 166. — The plaintiff sustained injury through 
the fright of his horse, on a highway, by tubing and 
machinery left by defendant on the highway; held, 
that defendant was liable. Goodell v. Fairbrother, p. 


233. — One who hires a piano, with an agreement that 
when and not until the rent amounts to a specified sum 
the piano shall become his property, has no attachable 
interest before the payment of the full sum. 


Hunt v. 





Jones, p. 265.—An action lies in Rhode Island for 
breach of contract of sale of goods, the contract being 
made there and valid there,’but the goods to be delivered 
in New York, where the contract was invalid by the 
statute of frauds. Carpenter v. McLaughlin, p. 270. — 
One who as surety and before utterance indorses a 
note payable to another is liable to the payee as a joint 
maker, although the payee knew him to be a surety. 
Shurtleff v. Millard, p. 272.—A minor may recover 
money voluntarily paid by him on a contract which he 
has repudiated, and from which he derived no benefit. 
Ordway v. Remington, p. 319. — Under a lease for years 
from a specified day, rent conditioned to be payable 
quarterly on certain days is not due until after mid- 
night of such days. Austin v. Coggeshall, p. 3829.—A 
city is not liable for the expense of a public entertain- 
ment given to strangers upon the resolution of the 
common council. Providence Steam Engine Co. v. 
Providence, etc., Steamship Co., p. 348.—A riparian 
owner platted his land into streets, lots, and squares, 
one of such streets being below high-water mark; the 
street was subsequently filled out, but was subse- 
quently closed by the owner of all the adjoining lots; 
held, that he could be compelled to reopen it by the 
owner of some of the other lots. Lee v. Union Rail- 
road Co., p. 383. — A was injured by a horse driven by 
B, on a highway, and frightened by the overturn of a 
sleigh by a heap of snow and ice wrongfully made on 
the highway by C; held, that A could maintain an 
action against C therefor. Buldwin v. Barney, p. 392. 
—A, carefully driving on Sunday on a highway in 
Massachusetts, was injured by the reckless driving of 
B; held, that A could maintain an action therefor 
against B. Glavin v. Rhode Island Hospital, p. 411. — 
One who sustains injury at a public hospital from 
unskillful surgical treatment by an unpaid attending 
surgeon, may maintain an action against the hospital 
therefor, although the hospital is a public charity, and 
the plaintiff paid nothing but a small amount for board 
and attendance. Cussidy v. Angell, "p. 447.— Where 
one was found fatally injured in an excavation ina 
highway, and there was no proof of the circumstances 
of his death, the jury may consider his habits as to 
temperance and caution, and his acquaintance with 
the locality, upon the question whether he had used 
reasonable care. McKim v. McKim, p. 462.—In case 
of separation of husband and wife, equally fit, by 
character and circumstances, to have the custody of 
children, the custody of a delicate female child of four 
years of age will be awarded to the mother for the 
time being. Peck v. Peck, p. 485. — Betrothal, followed 
by cohabitation, but without a present agreement to 
become husband and wife, does not constitute a valid 
marriage. atch v. Tucker, p. 501.—The consignee 
and receiver of acargo is liable for the freight, although 
the master, owing toa dispute with the person who 
loaded the vessel about the price of trimming the 
cargo, sailed without signing the bill of lading; and 
he cannot deduct that price from the freight. Fallon 
v. O’Brien, p 518.— One whose horse escaped from an 
inclosure, and strayed on a highway, without negli- 
gence on the part of the owner in suffering the escape 
or in recapturing the horse, and injured a person on 
the highway, is not liable for such injury. Carpenter 
v. Carpenter, p. 544.—A testator having directed his 
executors to invest $5,000 in their names as executors, 
for the benefit of his grandson, the executors in their 
books charged themselves as trustees and credited the 
grandson with that sum, invested it in government 
and State bonds, and deposited them ina bank vault, 
in a tin box, in an envelope labelled, “investment of 
$5,000 for”? the grandson, with the date of purchase; 
the vault was robbed and the bonds were lost; the 
executors, giving indemnity, procured new bonds in 
their place, through an agent, whom they had reason 
to suppose honest, but who appropriated the bonds, so 
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that some of the amount was lost; held, (1) that the 
trust was duly constituted; (2) that the executors were 
not liable for the robbery or the misappropriation. 
Horton v. Champlin, p. 550.— An attorney’s lien on a 
judgment does not authorize him to bring a suit 
thereon in his client’s name without his authority. 
The volume is an elegant specimen of law book pub- 
lishing. 
XXIII Kansas Reports. 

This volume contains cases decided at July term, 
1879, and all the cases decided at January term, 1880. 
The volume is well executed in every respect, Mr. A. 
M. F. Randolph being the reporter, and George W. 
Martin, Topeka, the publisher. The cases are of con- 
siderable interest. We bave marked the following: 
Thomas v. Wordman, p. 217.— An action of nuisance 
by the diversion and damming of water cannot be 
maintained, where the complainant has delayed pro- 
ceeding for two years after acquiring knowledge of the 
injury, and the dam meanwhile has been twice rebuilt. 
State v. Thompson, p. 338.— On a criminal trial the ex- 
istence of a corporation may be proved by general 
reputation. Central Branch, etc., Railroad Co. v. 
Henigh, p. 347. — A boy, four or five years old, unac- 
companied, climbed upon a railroad car, standing 
alone on a switch-track on aslightly descending grade, 
with brakes fastened, unfastened the brakes, and thus 
started the car, and then jumping or falling off, was 
run over by the car and killed; held that there was no 
liability on the part of the railway company. Horder 
v. Horder, p. 391.— A voluntary deed from husband to 
wife is valid as against the husband’s adult heir, not 
dependent on him for support. Morris v. Kennedy, p. 
408.— A debtor gave his creditor the check of a third 
party, payable to bearer and not indorsed, which the 
creditor kept twenty-six days before presenting it; on 
presentation it was not paid, owing to the suspension 
of the bank; the drawer had no funds in the bank at 
the time of drawing the check, but the president testi- 
fied that it would have been paid if presented before 
suspension; the check was not received by the creditor 
in payment; and being dishonored was returned to 
the debtor and by him to the drawer, who promised to 
pay the amount to the debtor; held, that the debt was 
not discharged. Graffenstein v. Epstein, p. 443.—A 
false and fraudulent representation of the market 
price of wool, made by the vendor to induce a sale and 
relied on by the vendee, will not avoid the contract, 
where the vendor had no special facilities for ascertain- 
ing the market price and there were no special circum- 
stances making it his duty to communicate his knowl- 
edge. State ex rel. Mitchell v. Stevens, p. 456.—A man- 
damus will not issue to compel a canvassing board to 
canvass election returns and declare the result, where 
the returns to the board showed that there were 2,947 
votes cast, and there were in fact only 800 legal voters 
in the county. Kelly v. Caplice, p. 474.—Plaintiff and 
her husband, in consideration of the satisfaction of a 
demand of $600 against the husband, and the payment 
to them of $275, absolutely assigned to A and B a pol- 
icy in favor of the defendant on her husband’s life; 
A paid the subsequent premiums until maturity, when 
the amount due was $1,477.73; the insurers refused to 
pay it without the defendant’s receipt on the back of 
the policy; the defendant refused to sign her name 
without receiving $477.73 when the policy was col- 
lected; accordingly A executed a written agreement 
to pay her that sum on the payment of the policy; she 
signed her name, and A and B received the full 
amount; in an action against them on the agreement, 
held, that it was unconscionable, and not enforceable 
beyond an amount fairly due for her service and in- 
convenience in writing her name. Best v. Crall, p. 
442.— The payee of a note indorsed and delivered it, 
before maturity, to a bank, as collateral security for a 





demand of the plaintiff; subsequently but before ma- 
turity the maker paid it to the payee, not knowing of 
the transfer, and took a receipt; heid, that the note 
was not thereby discharged. Smith v. Gore, p. 488.— 
The proceeds of the sale of ahomestead are not exempt 
from execution, unless the vendor has at the time of 
sale the intention of investing them in another home- 
stead. Comstock v. Adams, p. 513.—The annulling of 
adecree of divorce replaces the parties in the state in 
which they were before the divorce, without regard to 
a subsequent marriage and the birth of children; an 
agreement between the parties to the contrary is of no 
effect; and where the divorce was granted by the 
court of another State, it will be presumed that the 
annulling of the decree by the same court is regular 
and valid. Lapere v. Luckey, p. 534.— The doctrine 
of ancient lights does not prevail in Kansas. Hogan 
v. Manners, p. 551.— A homestead may be acquired in 
a building erected on leased land, and although one or 
two rooms are used for business purposes. Central 
Branch, etc., Railroad Co. v. Twine, p. 585.—Although 
a railroad company is licensed to occupy a street or 
alley with its track, yet if in so doing it changes the 
grade, or otherwise obstructs access to lots by its track, 
or by leaving cars unnecessarily standing on the track, 
the lot-owner may maintain an action for damages, 
and the measure of damages where the obstruction is 
fluctuating, as by leaving cars on the track, is the in- 
jury prior to the commencement of the suit, but where 
the injury is permanent, as by the change of grade or 
the manner of laying the track, the lot owner may re- 
cover the consequent depreciation in the value of his 
lot; and in such cases a recovery implies a conclusive 
consent to such occupation. Piazzek v. White, p. 621.— 
Where several own cereal grain, of the same kind and 
value, mingled together by their consent or by reason 
of circumstances reasonably to be foreseen, each may 
maintain replevin for his just proportion. State v. 
Lautz, p. 728.— Where an officer in charge of a jury, in 
acase of burglary, by their request but without au- 
thority of the court, furnishes them with an atlas, 
which they examine in their deliberations, their ver- 
dict of conviction is void. 
—_>—___—__— 


NOTES. 


THE following bills, introduced at the late session of 

our Legisiature, failed to become laws by reason 
of the withholding of executive approval: Amending 
act to revise the charter of the city of Buffalo; rela- 
tive to water supply of Deer river, Lewis county; for 
the construction of a canal bridge at Tonawanda; 
amending act relative to the Society for the Protection 
of Destitute Roman Catholic Children; revision and 
consolidation of poor laws; relative to the admission 
of persons, not paupers, into asylums; providing for 
verification of pleadings in justices’ court; relative to 
incorporation of Red House Driving Park Agricultural 
Society; for incorporation of National Guard Mutual 
Relief Association; for incorporation of the Governor's 
Guard; to incorporate the Rochester Electro-Medical 
Institute; to change the name of the Elmira Female 
College; amendatory of act conferring further powers 
upon boards of supervisors; amending act relating to 
the care and custody of the insane; fixing the amount 
to be paid on a policy of insurance; relative to taking 
fish from Wallkill river; for the improvement of cer- 
tain rivers and to facilitate the running of logs down 
the same; incorporating the Knights of the Maccabees 
of the World; amending section 2, title 1 of chapter 13 
of Revised Statutes defining land; for the relief of 
Theodore P. Ballou; relative to sale of property for 
unpaid taxes in Steuben county; amending Revised 
Statutes relative to officers chosen at certain elections; 
exempting certain counties from chapter 733 of the 
Laws of 1872; authorizing the county clerk of Rich- _ 
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mond county to record certain papers; for the build- 
ing of a canal bridge upon Genesee street in Utica; in 
relation to One Hundred and Eleventh street in the 
city of New York; for the relief of Bridget Gray; 
relative to the Public Exchange in the city of New 
York; amending act creating separate road district in 
the town of Middletown, Richmond county; in rela- 
tion to companies insuring steam boilers; to incorpo- 
rate Excelsior Hose Company in Warwick; for the 
protection of fish in Monroe county; amending the 
general law relative to fire insurance; repealing act 
relating to the pay of certain town officers in Sullivan 
county; for the relief of Mary A. Van de Water; to 
incorporate the Bachelor Club of the city of New 
York; for the relief of James F. McVeany; relative 
to certain claims in abating nuisances in Buffalo; 
establishing the compensation of the county judge of 
Rockland county ; legalizing the official acts of Daniel 
P. Cornell as notary public; rebuilding Fulton Market 
in the city of New York; to incorporate the Grand 
Council of the Royal Arcanum; relative to the organ- 
ization and regulation of certain business corporations; 
to legalize the acts of Franklin C. Whitney as a notary 
pubtic; relating to Independence river; legalizing the 
acts of Samuel Williams, a justice of the peace; 
amending the game law; preventing the sale of adulter- 
ated vinegar; relative to telegraph companies; in rela- 
tion to the harbor and port of New York; amending 
general law relating to public instruction; relative to 
apple barrels; for the enlargement of a canal bridge 
at Fultonville; relative to the estate of George Bright, 
deceased ; to incorporate the order Germania; to make 
effectual judicial decrees against unknown owners; 
relative to criminals and commutation of their sen- 
tences; authorizing trustees of religious corporations 
to appoint constables; relative to the superintendent 
of the poor of Westchester county; for the better 
security of the bonds of public officers; for the relief 
of the sureties of trustees, committees and guardians; 
amending the game law; relative to the superintendent 
of the poor of Columbia county; relative to making 
good deficits in capital of banking institutions; repeal- 
ing act relating to draining certain lowlands in Orange 
county; relating to the printing of the Code of Crimi- 
nal Procedure; to encourage the improvement of steam 
propulsion on the Champlain canal; for the relief of 
Babette Stemmler; for the relief of George W. Mor- 
ton; requiring banks and banking associations to 
redeem and retire their circulating notes; relating to 
the title to personal property; to exempt Sullivan 
county in reference to the appointment of poor-house 
keepers; relating to the election of certain school offi- 
cers in certain school districts; relative to the incorpo- 
ration of villages; of distraining cattle and other 
chattels; to transfer the duties of the bonding com- 
missioners of Poughkeepsie; relating to rural ceme- 
tery associations; to incorporate the ‘‘ Empire Yacht 
Club;”’ for the relief of Isaac Piser; to incorporate 
the Grand Lodge Knights of Honor; relating to the 
M. E. Church Home in the city of New York; for the 
election of a messenger for the common council of 
Brooklyn; relating to macadamizing the highways in 
the village of Piermont; relating to the protection of 
female employees in the cities of New York and 
Brooklyn; relating to arrears of rents and charges for 
Croton water in the city of New York; relating to 
marshals in the city of New York; to abolish the office 
of railroad commissioner in any town; relating to the 
laying out of public roads; in relation to the State 
Board of Audit, and to define its powers; amending 
an act to provide for the incorporation of bridge com- 
panies; to legalize certain proceedings of the common 
council of New York city; amending the charter of 
the city of Yonkers; the Code of Criminal Procedure; 
repealing certain acts and parts of acts relating to the 
city of New York. 








Rule 7th of our Court of Appeals has been changed 
so as to read as follows: ‘Any person whe has been 
admitted, and has practiced three years as an attorney 
and counsellor in the highest court of law in another 
State, may be admitted and licensed without examina- 
tion. And the General Term of the Supreme Court 
may, in its discretion, so admit and license any person 
who has thus practiced in another country. But he 
must possess the other qualifications required by these 
rules, and must produce a letter of recommendation 
from one of the judges of the highest court of law of 
such other State, or furnish other satisfactory evidence 
of character and qualifications.” 


The July number of the Criminal Law Magazine 
contains the following leading articles: The plea of 
insanity as an answer to an indictment, by John Or- 
dronaux, and Interposing the statute of limitations by 
demurrer, by Franklin Fisk Heard. Alsoa note upon 
State v. Redemier, as to burden of proof of insanity; 
five other important cases in full, digests, and other 
interesting matter. The Magazine is an editorial suc- 
cess. In Kansas Central Railway Co. v. Allen, 22 
Kans. 285, an action brought for injuries sustained by 
a boy while disporting on a railway turntable, the 
court thus describe the restless small boy: ‘“ Every- 
body knows that by nature and by instinct boys love 
to ride, and love to move by other means than their 
own locomotion. They will cling to the hind ends of 
moving wagons, ride upon swings and swinging gates, 
slide upon cellar doors and the rails of stair-cases, pull 
sleds up hill in order to ride down upon them on the 
snow, and even pay to ride upon imitation horses and 
imitation chariots swung around in a circle by means 
of steam or horse power. This last is very much like 
riding around in a circle upon a turn-table. Now, 
everybody, knowing the nature and the instincts com- 
mon to all boys, must act accordingly. No person has 
a right to leave, even on his own land, dangerous 
machinery calculated to attract and entice boys to it, 
there to be injured, unless he first takes proper steps 
to guard against all danger; and any person who thus 
does leave dangerous machinery exposed, without first 
providing against all danger, is guilty of negligence.” 





The New Jersey Law Journal gives the following 
midsummer Law in Verse, reporting the case of Kuhn 
v. Jewett: 

The shades of night were falling fast, 

As o’er the Erie railroad passed 

A locomotive, laden down 

With crude petroleum near the town 
Of Paterson. 


A piercing shriek, a blinding flash, 
And then an instantaneous crash— 
Two trains collided —down the banks 
The oil was emptied from the tanks 
Immediately. 
The oil igniting, sparkling, flowed 
Down the embankment, across the road, 
Into a bubbling brook that pours 
Its waters on the fertile shores 
of the Passaic. 
The barn of the complainant stood 
Beside this unheroic flood, 
And thus the floating flames of fire 
Consumed it and produced a dire 
Calamity. 
His honor, the Vice-Chancellor says 
That if a devastating blaze 
Is negligently started, still 
The defendant is responsible 
In damages, 
If no obstructions intervene, 
As a new agency, between ~ 
The cause and its effect as here; 
This rule is singularly clear 
And logical. 
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N connection with our article on ‘‘ what consti- 
tutes a majority of electors,” our attention is 
called to People ex rel. Furman v. Clute, 50 N. Y. 
461, and it is said this ‘‘ seems to show that the law 
in New York is at variance with the conclusions of 
the article.” We cannot see that that case is in the 
slightest degree in point. This case turned on the 
point of votes cast for a disqualified candidate, and 
it was held that if a majority of the electors vote 
for a disqualified candidate, through ignorance of 
law or fact, the next highest candidate is not 
elected, but the election is a failure. It is true that 
the court say, that those voters who ‘‘are absent 
from the polls, in theory and practical result are 
assumed to assent to the action of those who go to 
the polls; and those who go to the polls and do not 
vote for any candidate for an office are bound by 
the result of the action of those who do; and those 
who go to the polls and vote for an office, if for 
any valid reason their votes are as if no votes, they 
also are bound by the result of the action of those 
whose votes are valid and of effect.” But this does 
not reach the subject of our discussion, which is 
this: If at the same election A is running for one 
office and B for another, and A has a majority of 
the votes cast for his office, but not of the votes 
cast for both offices, is A elected? 

We have received and read the arguments of 
Messrs. Harris, Hill and Miller, in favor of the valid- 
ity of the Indiana constitutional amendments. They 
are able arguments; but we do not agree to the 
statement that ‘‘the Supreme Court of the United 
States has settled the question already,” as that 
decision was in the case of a special election. We 
have also read the dissenting opinions of Niblack 
and Scott, JJ. They are able productions. We 
have also read many columns of abuse in the Indi- 
ana newspapers (of one political party) of the 
majority of the court. These are not able produc- 
tions. We can consent, on satisfactory evidence, 
to believe that judges have gone wrong in a given 
case, but we cannot consent to believe, on no evi- 
dence at all, that they have made knaves as well as 
fools of themselves for political ends. In this case, 
if the majority of the court have erred, as we are 
inclined to believe they have, they have the courts 
of Illinois, Minnesota and Missouri on their side, 
and Mr. Justice Bradley. We await the appearance 
of the majority opinion with curiosity. 


An interesting question of the competency of a 
wife, to testify against her husband in a criminal 
proceeding, has arisen in the case of Briggs, under 
arrest for the homicide of Wood. It will be re- 


membered that the prisoner claims to have detected 


Vou. 22.— No. 5. 





Wood in criminal relations with the prisoner’s wife. 
The examining magistrate received Mrs. Briggs’ 
testimony, against objection, in which, we believe, 
she denies any criminality. By chapter 182 of Laws 
of 1876, it was provided that ‘‘in all criminal 
trials, and examinations before trial, a husband or 
wife may be examined as a witness on behalf of the 
other, but upon no such trial or examination shall 
a husband or wife be compelled to testify against 
the other.” There is no doubt that previous to this 
statute the wife would have been wholly incompe- 
tent as a witness. In fact, this was so held in 
Wilke v. People, 53 N. Y. 525. Under the present 
statute she cannot be competent against the husband 
unless inferentially, by the omission to enact that 
she shall not testify against him if she desires so to 
do. On this point Mr. Moak argued as follows: 
‘* Before this section the wife was not a competent 
witness against, or for, her husband. It required 
an affirmative provision, making her competent on 
either side, to make her so. This section affirma- 
tively declares she shall be for her husband, and 
then proceeds negatively to say she shall not be 
compelled to testify against him. There is no 
aflirmative declaration that she may. A mere nega- 
tive provision that she shall not be compelled to be, 
certainly is not an affirmative provision that she 
may be. When the act of 1876 was passed, no one 
would have claimed, that under any circumstances, 
she was competent against her husband. If not 
competent she could not be allowed to be sworn 
against him. Suppose the Legislature had simply 
passed an act in the words of the last part of the 
section, ‘‘upon no such trial or examination (crim- 
inal trials and examinations before trial) shall a hus- 
band or wife be compelled to testify against the 
other,” would it have been any thing more than a 
declaration of part of the law, as it then existed, 
that a husband or wife should not be compelled to 
testify against the other? It would have removed 
no existing incompetency. It would have given or 
conferred no competency.” ‘‘It would be a novel 
proposition that the competency of a witness, as a 
witness against another party, should depend upon 
the willingness of the witness to testify without the 
slightest power on the part of either party, of the 
court or of the law, to interfere or to have a word 
to say on the subject. I have never heard, and I 
venture the assertion your honor never has, of a 
wife or husband being called against the other.” 
We are inclined to agree with Mr. Moak, and to 
believe that it requires an affirmative statutory 
declaration to qualify a wife to testify against her 
husband, even if she is willing, just as much as to 
qualify her to testify in his favor. 


The question, ‘‘can an assignee for creditors set 
aside his assignor’s fraudulent assignment?” (see 
ante, 60), was recently answered in the negative, in 
Pillsbury v. Kingon, 31 N. J. Eq. 619. An appeal 
has been taken to the ultimate court. This decision 
does not involve any statute like ours of 1858, but 
the court, citing Burrill on Assignments, remark 
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that our statute ‘expressly invested assignees with 
this power.” The opinion shows that there has 
been a good deal of diversity on the general ques- 
tion. 





Lord Justice Bramwell has written a strong letter 
condemning the bill pending in Parliament propos- 
ing to make masters liable to servants for injuries 
by fellow-servants in the course of the same employ- 
ment. We have several times expressed ourselves 
against this. See 17 Alb. L. J. 358; 19 id. 505. 
Lord Bramwell says: ‘‘I have shown that * * * 
it is not a natural right that the master should be 
liable, nor any thing that exists in the nature of 
things. That it is reasonable a railway company 
should be liable to a passenger for the negligence of 
its servants, because it has so contracted; and that 
it should not be to one of its own servants, because 
it has not so contracted. We are to start afresh, 
then, and make a newrule. Why? Whyif I have 
two servants, A. and B., and A. injures B. and B. 
injures A. by negligence, should T be liable to both 
when, if each had injured himself, I should not be 
to either? There can be but one reason for it — 
viz.: that, on the whole, looking at the interest of 
the public, the master, and the servants, it would 
be a better state of things than exists at present. 
Is that so?” This he answers in the negative. As 
the servant may now contract that the master shall 
be liable, so under the new law he might contract 
that he should not be liable, and for say sixpence a 
day difference of wages, he would so contract. “The 
great employers of labor will understand the change 
in the law and guard against it. The mischief and 
wrong will be in the case of men, who, not knowing 
of the change, will go on paying the wages which 
include the compensation for risk, the premium of 
insurance, and yet find they have to pay compensa- 
tion when the risk happens, and that they are in- 
surers though they have not received the premium.” 
His lordship concludes that change would do the 
workman no good except in this last class of cases. 
Admitting that it might make the master more care- 
ful in selecting servants, he denies that this is a suf- 
ficient consideration for the enormous increase of 
risk. He might add that the master is already lia- 
ble for carelessness in selection, and there is there- 
fore all the less need of making him an insurer of 
his servants’ care toward one another. Finally, he 
says: ‘‘And even if the law were made obligatory 
in spite of bargains to the contrary, it would not 
profit the servant. Because it is certain there is a 
natural rate of wages, one fixed by what neither 
master nor man can control, and that if they are 
practically added to one way, they will be taken 
from in another. If a manufacturer’s wages now 
are £10,000 in the year, and he is made to pay com- 
pensation to the amount of £1,000 a year, his wages 
will fall to £9,000. He cannot charge more for his 
produce because he has to pay more; and if he 
could, his sales would diminish, and injury be done 
to the workman in loss of work.” For our own 


part we regard the proposed change as so impolitic, 
unjust, and unequal, as to verge on folly. 





NOTES OF CASES. 


N State v. Hoyt, 46 Conn. 330, it was held that 
standard medical works on insanity may be read 
to the jury by the counsel for the accused, on the 
question of his insanity. The court said: ‘‘The 
plea of insanity interposed in behalf of persons in- 
dicted is supported by the testimony of persons who 
by study of books and men have entitled them- 
selves to speak as experts in that science. By way 
of vindication of their right to be heard as instruct- 
ors of the jury, they usually preface their testimony 
by a statement of the extent of their experience in 
the treatment of persons afflicted with disease of 
the mind and the time given to the reading of trea- 
tises upon insanity written by men of wide experi- 
ence and acknowledged ability in the treatment of 
such diseases; their opinion is the result of observa- 
tion of men and reading of books. And in this 
jurisdiction for a long series of years counsel have 
been permitted to read to the jury, as a part of their 
argument upon this part of their case, extracts from 
such treatises as by the testimony of experts have 
been accepted by the profession as authority upon 
that subject; such treatises as have helped to form 
the opinion expressed by the expert. The practice 
by repetition has hardened into a rule; a rule, upon 
the continued existence of which counsel for the 
accused in the case before us had a right to rely; 
the abrogation of which by the ruling complained 
of may have been a surprise. The question is not, 
shall such reading be now for the first time per- 
mitted; it is, shall it now for the first time be for- 
bidden without notice. We think that privileges 
hitherto granted to persons in like circumstances 
with the accused should not be denied to him, to 
his possible prejudice.” Three judges concurred 
in this opinion, but two others dissented in a care- 
ful opinion. The dissent is authorized by Common- 
wealth v. Wilson, 1 Gray, 338; Asworth v. Kittridge, 
12 Cush. 193; Commonwealth v. Sturtevant, 117 Mass. 
122; 8. C., 19 Am. Rep. 401; Collier v. Simpson, 
5 C. & P. 73; Ordway v. Haynes, 50 N. H. 159; 
People v. Anderson, 44 Cal. 65; Carter v. State, 2 
Cart. 617; Gale v. Rector, 5 Bradw. 484; Harris v. 
Panama R. Co., 3 Bosw. 7. In Luning v. State, 1 
Chand. (Wis.) 178, and Wade v. DeWitt, 20 Tex. 
398, the admission of such evidence was held dis- 
cretionary. 


In Odd Fellows’ Mutual Life Insurance Co. v. Roh- 
kopp, Pennsylvania Supreme Court, March 17, 1880, 
8 W. N. C. 489, a policy of life insurance contained 
a clause that the company should not be liable if 
the insured became so far intemperate as seriously 
or permanently to impair his health. In an action 
brought upon the policy, eld, that evidence to show 
that deceased was an habitual drunkard prior to the 
date of the policy, and that he had created an appe- 
tite which had become fixed upon him, but which 
had not seriously injured his health at that date, to 
be followed by the testimony of experts to show 
that the amount he drank before that date together 
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with what he drank afterward was sufficient to seri- 
ously impair a man’s health, was inadmissible, as 
being immaterial and irrelevant. The court said: 
‘The offer did not propose to show that he there- 
after became so intemperate as to either seriously or 
permanently impair his health. It was to show by 
experts that the amount he had drunk before and 
the amount he had drunk afterward was sufficient 
to seriously impair a man’s health. The capacity of 
persons to drink liquor is so unequal, and the effect 
is so different on different individuals, it by no 
means follows that a quantity sufficient to affect 
some other man’s health had the same effect on the 
health of Rohkopp. The question in issue was, did 
his intemperance so affect him? The court opened 
the door wide and permitted the plaintiff in error 
to give all the evidence offered of Rohkopp’s in- 
temperate habits and the effect on him. That he 
was habitually intemperate was not denied or con- 
troverted. It was clearly proved. The contention 
was whether its effect was such as to bring him 
within the clause of the policy which would pre- 
vent a recovery. Possessing a constitution and 
health which habitual intemperance for so many 
years had been unable to seriously injure, showed 
a capacity to withstand its action, that justly con- 
fined the evidence to the effect the liquor had on 
him, and not what effect it might have on some 
other person.” Sharswood, C. J., and Gordon and 
Trunkey, JJ., dissented. This condition was dis- 
tinguishable from the usual conditions that the hab- 
its of the insured are sober and temperate, in which 
case it is sufficient to show the contrary, and it is 
no answer that the intemperance was harmless; 
Southeombe v. Merriam, 1 Car. & Marsh. 286; and 
that the policy shall be void if the insured die from 
the use of intoxicating liquors. 





Two recent Massachusetts cases are noteworthy 
on the subject of the liability of towns for injuries 
caused by defects in public places. In Clark v. 
Waltham, 3 Mass. L. Rep., July 10, 1880, it appeared 
that as the plaintiff was passing along one of the 
foot-paths or concrete walks of a public park, after 
dark, and just before leaving the same and entering 
upon one of the public streets, and being barefoot 
at the time, he stepped upon the rough iron stub of 
a post, which lacerated his foot and caused the in- 
juries complained of; that this iron stub was the 
remnant of an iron post or rod fastened into a stone 
sleeper, which originally, with other posts, pro- 
tected an opening in a continuous fence around the 
park from all but foot passengers, and was at the 
entrance of the park, and slightly outside the limits 
of the street; that this post had been broken off a 
long time before the accident; that this park was 
conveyed to the town upon the condition that it 
should ‘‘ forever after be kept open as and for a 
common for the use of said inhabitants of the town 
of Waltham.” The court said: ‘‘ By accepting the 


deed of conveyance, the town agreed to the condi- 
tion contained therein, and therefore holds the 
park for the use of the public. 


It had constructed 








foot-paths and walks over the park in various direc 
tions, but those paths were not a part of the system 
of highways. They were not laid out as public 
ways, and the town is not liable under the statutes 
respecting highways or town ways for any defect or 
want of repair which may exist in them. Oliver v. 
Worcester, 102 Mass. 489; 8. C., 3 Am. Rep. 485; 
Gould v. Boston, 120 Mass. 300. Nor can the town 
be held liable upon the ground that it negligently 
suffered a dangerous place to exist in the park, and 
failed to give proper notice to persons using the 
park by its invitation or license. It holds the park, 
not for its own profit and emolument, but for the 
direct and immediate use of the public. If it can 
be said that there is any duty in the town to con- 
struct paths over it or to keep such paths in repair, 
it is a corporate duty imposed upon it as the repre- 
sentative and agent of the public and for the public 
benefit. Fora breach of such a duty, a private ac- 
tion cannot be maintained against a town or city, 
unless such action is given by statute. ill v. Bos- 
ton, 122 Mass. 344; 8. C., 23 Am. Rep. 332, and 
cases cited.” The defendant had judgment. 





The other case, Larrabee v. Peabody, was an action 
to recover for personal injuries sustained by falling 
into a trench near a public building. The building 
in question, which was erected and owned by the 
defendant town, was used for a town house and 
school-house, and it also contained an audience hall, 
which had been used for various kinds of public 
meetings and entertainments, the occupants paying 
a small sum for the use of it. On the evening of 
July 10, 1877, an entertainment was given by a tem- 
perance society in the hall, which the plaintiff at- 
tended; and no charge was made to the society for 
the use of the hall on this occasion or during that 
summer. A trench had been dug in front of the 
building for the laying of a water pipe to connect 
the aqueduct in the street with the pipes in the 


building. There was no barrier placed to guard the 
trench. The plaintiff, in passing out of the build- 


ing, stepped backwards and fell into the trench, re- 
ceiving the injuries complained of. The place 
where she stepped into the trench was from two to 
four feet from the outer direct line of travel from 
the street to the steps, and there was a grass plot 
covering that portion of the yard. The court said: 
(Morton, J.) ‘‘It is not claimed that the town is 
liable as for a defect in a highway. « The trench was 
not in the highway, nor in dangerous proximity to 
it. But the plaintiff claims that the trench was in 
dangerous proximity to the way or path leading to 
the town house, and that the town is liable to the 
same extent as a private owner who invites persons 
to enter his hall would be. If we assume, in favor 
of the plaintiff, that upon the evidence, a private 
owner would be liable to her for her injury, yet we 
are of opinion that the town is not liable. The only 
ground upon which it is claimed that a city or town 
is liable for defects in, or negligence in the repair or 
management of, buildings owned by it, is that, at 
the time the liability attaches, it is using the build- 
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ings for emolument or profit as a private owner 
might. Oliver v. Worcester, 102 Mass. 489; 8. C., 
8 Am. Rep. 485; Hill v. Boston, 122 Mass. 344; S8. 
C., 23 Am. Rep. 332. In the present case this ele- 
ment of liability is wanting. The town received no 
compensation or profit from the use of the hall on 
this occasion. The case therefore is not within the 
reason of the rule relied upon, which creates a lia- 
bility of the town. The fact that the town had 
before this occasionally let the town house for pub- 
lic meetings and entertainments is immaterial. Such 
occasional lettings would not create a permanent 
and continuing liability. The liability, if any, at- 
taches because the town deals with and uses the 
public building for the purposes of profit, as a pri- 
vate enterprise, and it continues only so long as it 
thus uses it.” These decisions are in harmony with 
the current of authority which denies the common- 
law liability of a municipal corporation for such ac- 
cidents in cases falling short of nuisance. The Jill 
case was that of a child injured by an unsafe stair- 
way in a public school-house. 





SEVENTY-SEVENTH NEW YORK REPORTS. 





HIS volume includes decisions from May to Sep- 
tember, 1879. The following are noteworthy 
as of general interest : 

Chipman v. Palmer, p. 51.—In an action of nui- 
sance against several acting independently in pol- 
luting a stream by the discharge of sewerage from 
the premises of each, each is liable only to the ex- 
tent of the separate injury committed by him. 

Dunham v. Bower, p. 76.— An action by the owner 
of goods against a carrier for damages for failure 
to transport such goods, is barred by a previous 
judgment in favor of the carrier against the owner 
for the freight of such goods. 

Ring v. City of Cohoes, p. 83. — The plaintiff was 
driving a blind horse and a wagon on one of defend- 
ant’s streets; the horse becoming frightened, ran 
away, and was turned bya heap of ashes, negli- 
gently suffered in the street, into the gutter, where 
the wagon struck against the nozzle of a city hy- 
drant projecting four inches over the gutter, and 
was overturned, and the plaintiff was injured. 
Held, (1) that the running away of the horse would 
not prevent a recovery; (2) that in the absence of 
evidence that the hydrant was improperly placed, 
negligence could not be presumed from its position 
and construction; (3) that in the absence of a find- 
ing that the accident was caused by the heap of 
ashes no recovery could be based on the negligence 
in suffering it to accumulate in the street. 

Matter of Dodge and Stevenson Manufacturing Co., 
p- 101. —A judge is not disqualified from sitting in 
a cause to which a corporation is a party, by his 
kinship to a stockholder of the corporation. 

Zink v. People, p. 114. —Defendant, by false rep- 
resentations and with a design to cheat the com- 
plainant out of goods, induced him to ship goods 
te him, with the indicia of ownership, on the agree- 
ment that the defendant was to advance the freight, 





sell the goods, and account for the proceeds less the 


freight. The defendant sold the goods and con- 
verted the proceeds. Held, not larceny, but false 
pretenses. 


LIuddington v. Bell, p. 138. — A creditor of a dis- 
solved partnership accepted the note of one of the 
partners for a portion of his demand, in discharge 
of the maker from liability for the partnership debt ; 
held, an effectual release. 

Kilmer v. Smith, p. 226.—Defendant A. con- 
tracted to convey to defendant B. certain premises 
subject to certain mortgages. B. assigned the con- 
tract to plaintiff. Without the consent or knowl- 
edge of B. or the plaintiff, A. inserted in the deed 
a clause binding plaintiff to assume the payment of 
the mortgages. The plaintiff, supposing the deed 
conformed to the agreement, accepted it and put it 
on record. Held, that plaintiff could maintain an 
action to reform the deed by striking out that 
clause. 

Hay v. Star Fire Insurance Co., p. 235. —In an 
action to reform a policy of insurance, after loss, 
held, (1) an agreement to renew a policy of insurance 
is presumed to imply that no change is to be made 
in its terms. (2) Such action is not ‘‘for the re- 
covery of any claim by virtue of this policy,” within 
the meaning of a provision that ‘‘ no action for the 
recovery of any claim by virtue of this policy shall 
be sustainable” unless commenced within twelve 
months after the loss. (3) The limitation com- 
mences when the amount of the loss is due and pay- 
able, and not when the loss occurred. 

First National Bank of Meadville v. Fourth Na- 
tional Bank of the City of New York, p. 320.—On 
the 22d of March, 1866, the National Bank of Craw- 
ford county, Pennsylvania, made and delivered to 
plaintiff a sight draft upon Culver, Penn & Co., of 
New York city. The plaintiff indorsed it and sent 
it by mail to defendant, its corresponding bank in 
that city, for collection and credit. Defendant re- 
ceived it on the morning of March 26, presented it 
on the same day, received the drawee’s check upon 
the Third National Bank of New York, and deliv- 
ered up the draft. The check was not presented 
for payment until the next day, and that through 
the clearing house. The drawees failed on the lat- 
ter day, and the bank refused to pay the check. 
The defendant on the same day returned it and re- 
ceived back the draft, formally demanded payment 
of the draft, protested it for non-payment, and the 
next day mailed notice thereof to plaintiff and the 
drawer. The drawee’s account was largely over- 
drawn on the 26th, but the bank had been in the 
habit of allowing such overdrafts for a month, the 
drawees making their account good on the next 
day, and the bank paid all their checks drawn that 
day, and some drawn later than the one in question, 
and continued to do so down to the failure on the 
next day. In an action of damages for negligence 
against defendant, a recovery was allowed for the 
amount of the draft with interest. Held, (1) that 
defendant was negligent and liable for the conse- 
quent damages; (2) that the facts did not justify 
the finding that the draft would not have been paid 
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if duly presented; (3) but that the measure of dam- 
ages was the actual loss, and evidence was admissi- 
ble to reduce it to a nominal sum. 

Comer v. Cunningham, p. 391. — Williams bought 
of plaintiffs, at Savannah, Georgia, 118 bales of cot- 
ton, giving therefor his checks on Bryan & Hunter, 
of the same place, having previously put the latter 
in funds by his draft on defendants to their order, 
and otherwise. Plaintiff delivered sixty bales to 
Williams, and it was shipped by Williams to defend- 
ants, at New York, the bill of lading being in his 
name and having attached thereto the draft indorsed 
by B. & H. Defendants paid the draft on presenta- 
tion, the amount being more than the price of the 
sixty bales, and the transaction being according to 
their custom with Williams, and received the cot- 
ton without knowledge of any claim on it. One of 
the checks on B. & H., being post-dated, was dis- 
honored, and plaintiffs brought replevin for forty- 
five bales, part of the sixty, relying on a statute of 
Georgia which provides that ‘‘cotton, rice, and 
other products sold by planters and commission 
merchants on cash sale shall not be considered as 
the property of the buyer, or the ownership given 
up until the same shall be fully paid for, although 
it may have been delivered into the possession of 
the buyer.” J/eld, that the action could not be 
maintained ; that assuming that the statute was part 
of the contract, it simply made the delivery condi- 
tional, affected nothing but the delivery, and could 
not affect the rights of a bona jide purchaser in this 
State; and the sale being absolute and uncondi- 
tional, title passed to defendants. 

National Trust Co. v. Gleason, p. 400. —In an ac- 
tion against several, including a married woman, for 
money had and received by one by means of a 
forgery to which all were parties, it is necessary to 
a recovery against all, to show that all were inter- 
ested in the money received; mere complicity in the 
forgery will not charge any in such an action; and 
the married woman could not be rendered liable 
without showing a contract by her in her separate 
business, or for the benefit of her separate estate, or 
for which she had charged her separate estate. The 
conviction of one of felony in another State does 
not disqualify him as a witness in this. 

Hennequin v. Clews, p. 427.—A discharge in 
bankruptcy bars an action for the conversion of se- 
curities pledged to the defendant as collateral to a 
loan, the cause of action not being a debt created 
by fraud, nor while acting in a fiduciary capacity, 
within the meaning of the bankrupt act. 

Butler vy. Butler, p. 472.— Plaintiff agreed to 
furnish and erect on defendant’s premises a gas 
generator ‘‘all ready to make gas,” the defendant 
agreeing to pay freight, furnish tank and house, 
and pay $1,500 for the machine, ‘‘$500 when the 
works are on the ground,” and the balance in two 
subsequent specified installments. The plaintiff 
shipped the materials, which the defendant received 
and paid the freight on, but the defendant refused 
to permit him to erect the machine. Held, that the 


contract was entire and indivisible, and an action 
for the contract price was not maintainable. 








Prentice v. Knickerbocker Life Insurance Co., p. 
483.— A policy of life insurance, assigned to plaint- 
iff, provided that the defendant should be notified 
forthwith of the death of the insured, and that the 
owner should, as soon as possible thereafter, deliver 
to the defendant a particular account of the cause, 
time, place, and circumstances, and that unless such 
proofs were presented within twelve months from 
the time the death occurred the policy should be 
forfeited. After the assignment the plaintiff paid 
the premiums by his checks. About July 1, 1872, 
the plaintiff, being about to go to Europe, paid in 
advance the premium due August 10. It was then 
agreed between him and the general agent that if 
the insured should die before the premium became 
due, the company’s agents would know of it before 
the plaintiff could, and that the premium should be 
returned, and that ‘‘there was no trouble at all in 
regard to that whole thing.” The plaintiff returned 
in October, 1872. The insured died July 27, 1873, 
but his death was not known to either party until 
July, 1875. The plaintiff paid the premiums for 
1873 and 1874, having received notice from the com- 
pany of the time when they were to fall due, and 
receiving renewal receipts. In June or July, 1875, 
plaintiff learned of the death, notified the company, 
received blanks for proofs of death, and delivered 
the proofs to them July 9. The proof stated the 
death in July, 1873. The company retained the 
proofs until October next without objection, and 
then took the ground that the policy was forfeited 
by the omission to serve the proofs within twelve 
months of the death. The policy was payable in 
three months after proof of death. The company 
retained the premiums paid after the death, and 
never offered to return them until after the action. 
Held, that the forfeiture was waived. 

Steinbach v. Relief Fire Insurance Oo., p. 498.— 
The defendant, a New York corporation, insured 
the plaintiff at Baltimore, Maryland, against fire, on 
‘‘his stock of fancy goods, toys, and other articles 
in his line of business, contained in his store occu- 
pied by him as a general jobber and importer.” 
The policy contained a condition against storing or 
keeping hazardous, extra hazardous, or specially 
hazardous articles in the second class of hazards an- 
nexed to the policy, and that during the time of 
such storing or keeping the policy should be of no 
effect. ‘‘Fire-crackers in packages” were classed 
as hazardous No. 2 in the secend class, and fire- 
works were classed as specially hazardous. There 
was a written permission ‘‘to keep fire-crackers on 
sale,” but no express permission to keep fireworks. 
The plaintiff kept fireworks and a fire originated 
from them. The plaintiff sued to recover for the 
loss in a Baltimore court, the cause was removed to 
the United States court, and on the trial the court 
held that the policy prohibited keeping fireworks, 
and rejected proof to show that they constituted an 
article in the line of business of a ‘‘ German jobber 
and importer,” and gave judgment for defendant. 
This was affirmed by the United States Supreme 
Court. Before that action the plaintiff had sued 
the Lafayette Fire Insurance Company in the New 








86 





THE ALBANY LAW JOURNAL. 




















York Supreme Court on a similar policy on the same 


stock and had recovered, and on appeal the evidence 
rejected in the United States court was held com- 
petent, and the appellate court refused to be bound 
by the rule laid down in the United States Supreme 
Court. Plaintiff then brought this action to reform 
the policy by inserting permission to keep fireworks, 
on the ground that it was omitted by mistake, and 
to recover on the policy so reformed. He/d, that 
the judgment of the United States Supreme Court 
is a bar to this action. 

People ex rel. Kelly v. Common Council of Brooklyn, 
p- 503. — The charter of the city of Brooklyn pro- 
hibits every alderman from holding ‘‘ any other 
public office,” and provides that by election to and 
acceptance of ‘‘such public office,” ‘‘ his office as 
such alderman shall immediately become vacant,” 
and a special election shall be held to fill the va- 
eancy. An alderman was elected representative to 
Congress, and accepted the office. Held, that his 
office as alderman immediately became vacant; no 
judicial proceeding was necessary to determine his 
title; and it was the duty of the defendant to order 
a special election to fill the vacancy. 

MeDonald vy. Mallory, p. 546. — Under a statute of 
New York, giving a right of action for wrongfully 
or negligently causing the death of any person, an 
action may be maintained for negligently causing 
the death of a citizen of New York on the high 
seas, on a vessel hailing from and registered in a 
New York port, and employed by the owners at the 
time in their own business. 

Dickinson v. Edwards, p. 573. — Where a resident 
of this State makes a note here, dated, payable, and 
intended to be discounted here, and specifying no 
rate of interest, and the note is first negotiated in 
another State, at a rate of interest lawful there but 
unlawful here, it is invalid for usury. 

The following are of important local application: 

Underwood v. Sutcliffe, p. 58. — A receiver in sup- 
plementary proceedings cannot maintain an action 
to have the judgment under which he was appointed 
declared a lien upon lands conveyed by the judg- 
ment debtor in fraud of his creditors. 

Brown v. Clark, p. 369. — The statutory revoca- 
tion of an unmarried woman’s will by her subse- 
quent marriage is not abrogated by the married 
women’s enabling acts. 

First National Bank v. Tamajo, p. 476. — An oral 
agreement between parties to an action on trial be- 
fore a referee, entered by the stenographer in his 
minutes, but not signed, and fixing no rate of com- 
pensation, but leaving it to the referee to fix the 
rate, is not an agreement in writing within section 
313 of the old Code of Procedure. 

Matter of Garvey, p. 523. —A sidewalk is within 
the purview of a statute providing that when a 
street has once been paved and the expense assessed 
to the adjoining owners, it shall not be thereafter 
paved at their expense, unless a majority of such 
owners petition for it. 

Edington v. tna Life Ins. Co., p. 564, — Under 
a statute prohibiting a physician from disclosing any 
information acquired in the course of professional 








attendance and necessary to enable him to prescribe, 
a physician, who had ceased to attend a certain pa- 
tient, but continued to know and see him, may tes- 
tify as to his state of health when he ceased to at- 
tend him, and afterward, and whether, in his opin- 
ion, excluding knowledge and information obtained 
while treating him, and judging from his appear- 
ance, he was and continued in good health. But 
see, contra, Grattan v. Metropolitan Life Ins. Co., 2 
Alb. L. J. 288. 

The volume contains the proceedings of the court 
upon the death of Chief Judge Church. 

ere ae a 


DRINKS, DRINKERS AND DRINKING. 
'NHE dry and thirsty days of summer are here once 

more. Drinking is the order of the day. Our 
bodies require to be constantly moistened internally, 
else with the thermometer among the nineties, quickly 
would the human form divine become little heaps of 
dust and ashes. If we cannot drink just now let us 
think about it. Longfellow says, ‘‘He who drinks 
beer, thinks beer; and he who drinks wine, thinks 
wine.”’ Let us fora few minutes fondly imagine the 
converse of this to be true, and while we think of beer, 
cider, wine and ale, let us drink in fancy. 

In dealing with this subject let us take the division 
suggested by Lindley Murray’s definition of a noun, 
and speak of * person, place and thing.” 

Then, firstly, as to the “‘person.’”?” A ‘*common 
drunkard ”’ is not a regular tippler, but one who is fre- 
quently drunk. Proof that one was drunk six times 
on six different days in three months, when there was 
no evidence of his state on the other days, does not 
entitle him to the presumption that he was sober on 
the other days. Com. v. McNamee, 112 Mass. 285. 
Therule of law is that things are presumed to continue 
in statu quo. 

An “habitual drunkard” is one who has the habit 
of indulging in intoxicating drink so firmly fixed that 
he becomes drunk whenever the temptation is pre- 
sented by his being near where liquor is sold. Maga- 
hay v. Mugahay, 35 Mich. 210. 

The phrase ‘‘ addicted to the excessive use of intoxi- 
cating liquors’? means not tbe occasional excessive 
use, but the habitual excessive use. Mowry v. Home 
Ins. Co., 1 Big. Life and Acc. Ins. Co. Cas. 698. 

A court being called upon to define in an insurance 
case, what was meant by saying that “‘a man had al- 
ways been sober aud temperate,’”’? very wisely con- 
cluded that such a thing could not be said of one who 
although usually sober and temperate in his habits yet 
occasionally indulges in drunken debauches which 
sometimes end in deliriwm tremens. Mutual Benefit 
Life Ins. Co. v. Hotterhoff, 2 Cin. Sup. Ct. 

To say that a man is ‘*‘intemperate ”’ does not neces- 
sarily imply that he is in the habit of getting drunk. 
Mullinex v. People, 76 Ill. 211. We fancy, however, the 
courts would not hold the converse of this. 

A * saloon-keeper’’ is one who retails segars, liquors, 
et hoe genus omne. Cahill vy. Campbell, 105 Mass. 60. 

In England, one who on Sunday walked to a spa two 
and a half miles away from his home for the purpose 
of drinking the mineral water for the benefit of his 
health, and then took some ale at an hotel (to keep the 
water down, we suppose), was held by the Court of 
Common Pleas to be a ‘‘traveller.”’ Pepler v. Rich- 
ardson, L. R., 4 C. P. 168. 

England is a small country; one cannot travel far in 
any direction there without getting his feet damp, 
like Kanute and his friends. We presume this is why 
what would here be called ‘‘takingastroll’’ is there 
dignified by the name of “ travelling.”’ 
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In considering the question of selling liquor to a 
‘minor,’ the court held that the fact that a youth 
wore a beard and said that he was 21 was no proof that 
he wasan adult. Gelty v.State, 41 Ind. 162. 

The Bench doubtless believed that although every 
American boy may become President, still every one 
is not a George Washington; but that, as Mark Twain 
says, ‘*Some Americans will lie.” As to beards, na- 
ture occasionally *‘ bursts out with a chin-tuft”’’ before 
her turn, or where she should not. 

Now as to ‘‘ place.’ Judges do not exactly know — 
at least when on the Bench—what a “saloon” is. They 
say that it does not necessarily import a place to sell 
liquors; that it may mean a place for the sale of general 
refreshments, Kelson v. Mayor of Ann Arbor, 26 Mich. 
that it may mean aroom for the reception of 
company, or foran exhibition of works of art, etc. State 
v. Mansker, 36 Tex. 364. This latter idea shows how 
high toned Texan judges are, and that they have 
travelled in foreign parts. Neither an inclosed park of 
four acres in extent, nor an uninclosed and uncovered 
platform, erected for the votaries of the Terpsichorean 
art and where lager beer is sold, can rightly be con- 
sidered a “saloon,” or a ‘house,’ or “ building,” 
within the meaning of the Connecticut statute forbid- 
ding Sunday selling of intoxicating liquors, ete. State 
v. Barr, 39 Conn, 41. 

We opine that the Texan court would have held 
both this park and platform a *‘saloon,”’ as there would 
certainly be ‘“‘room for the reception of company,” 
and if the dancing was good and the dresses of any 
Worth these would be an exhibition of works of art. 

A ‘‘cellar’’ may be referred to as ‘‘ the above-men- 
tioned house.’’ Com. v. Intoxicating Liquors, 105 Mass. 
181. In England it was held that a covenant not to 
use a house as a ‘“‘ beer house”? was not broken by the 
sale under a license of beer by retail to be consumed 
off the premises. L. & N. W. Railway v. Garnett, L. 
R., 9 Ex. 26. One Schofield had a license to sell beer 
“not to be drunk on the premises,’ the bartender 
handed a mug of beer through an open window in 
Schofield’s house to a thirsty soul, who paid for it and 
immediately drank it standing on the Queen’s high- 
way, but as close as possible to the window; the Court 
of Queen’s Bench considered that this was not a case 
of selling beer ‘to be consumed on the premises.” 
Deal v. Schofield, L. R., 3 Q. B. 8. 

As to the ‘‘thing”’ itself. The phrase “spirituous 
liquors ’’ does not include '‘ fermented liquors.’’ State 
v. Adams, 51 N. H. 568.* 

Cider is not a ‘vinous liquor.’’ Feldman v. Mor- 
rison, 1 Ill. App. 469. This seems reasonable enough 
in view of the decision that ‘* vinous liquors’’ mean 
liquors made from the juice of the grape. Adler v. 
State, 55 Ala. 16. 

A “dram” in common parlance, in Texas, means 
something that has alcohol in it— something that can 
intoxicate; at least so say the judges. Lucy v. State, 
32 Tex. 227. 

Some years ago in Indiana they were very virtuous, 
and the court decided that the mere opinion of a wit- 
ness that common ‘“brewer’s beer’’ was intoxicat- 
ing was not sufficient to prove that it was so, unless the 
testimony of the witness was founded on a personal 
knowledge of its effects, or of its ingredients or mode 
of manufacture; and the court could not take judicial 
notice that it was intoxicating. Glaso v. State, 43 Ind. 
483. 

But alas for the good old days and the childlike in- 
nocency of judges and jurymen! Now both courts 
and juries in that State will take notice of the fact that 
“whisky ”’ is an intoxicating drink without any proof. 
Eugen v. State, 53 Ind. 162. 


* But ale and strong beer are “strong and spirituous liq- 
uors.”” Neviny. Ladue, 3 Den. 437, yt ee the most enter- 


325; or 





taining cases in the books. —L[Eb. A 





In Massachusetts a jury was held warranted in find- 
ing ‘tale’ to be intoxicating, merely on the testimony 
of a witness who saw and smelled, but did not taste 
it. Haines v. Hanrahan, 105 Mass. 480. Perhaps these 
twelve men, good and true, had had a view them- 
selyes. 

In Maine one may be indicted and convicted for 
selling for tippling purposes “cider and wine,”’ al- 
though made from fruit grown in the State, if the jury 
find that they are intoxicating. State v. Page, 66 Me. 
418. 

How much and how long would it take the jury to 
find this out? Would they be allowed to take speci- 
mens with them into their withdrawing-room, as they 
do documents, to examine? Or would the judge look 
upon cider and native wine as Mr. Justice Creswell 
did upon water? A counsel once objected to a jury 
having water while considering their verdict. ‘‘ Why 
not, Mr. , why not?” queried the judge, ‘‘ water 
is neither ‘meat’ nor ‘fire,’ and no sane man can say 
it is ‘drink;’ let the jury have as much as they 
want.”’ * 

The ‘Sabbath night” includes as well the time be- 
tween midnight on Saturday and daylight on Sunday, 
asthe time between dark on Sunday and midnight. 
Kroer v. People, 78 Ill. 294. 

In England ‘habitual drunkenness” is not cruelty 
in the eye of the law (N. B.—’Tis strange that jus- 
tice should be blind and law a Polyphemus), 60 to en- 
title a wife to divorce. L. R.,1P. & M. 46. 

As to the mode of selling, Richards, C. J., thought 
that selling a ‘‘ bottle of brandy ” for $1.25 was selling 
by retail (Reg. v. Durham, 35 U. C. R. 508); and in 
another case Haggerty, C. J., said that he would as- 
sume that a sale of a ‘“‘bottle of gin” at sixty cents 
was a sale by retail. Reg. v. Strachan, 20 C. P. 184. 
While in Illinois the court held that proof that intoxi- 
cating liquors were retailed ‘‘ by the drink ’’ warranted 
a finding that the sale was in ‘‘no larger quantity than 
a quart’’ (as restricted in the Ill. Rev. Stat., 1845). 
Lappington v. Carter, 67 Tl. 482. See, also, United States 
v. Jackson, 1 Hugh, 531. The judges of this court 
clearly never heard of the Duke of Tenterbelly. 
Bishop Hall tells us that this famous nobleman, when 
returning thanks for his election, took up his large 
goblet of twelve quarts, exclaiming should he be false 
to their laws, ‘‘ Let never this goodly formed goblet of 
wine go jovially through me,” and then, says the his- 
torian, “‘he set it to his mouth, stole it off every drop, 
save a little remainder, which he was by custom to set 
upon his thumb’s nail and lick it off as he did.” 

Now that we have finished we fear that the foregoing 
will not prove as satisfying as the descriptions of Haw- 
thorne’s old Inspector, and that not only is the reader 
and the writer, but also the thing written is ‘‘ dry.” 

R. V. Roasrs, JR. 





ACTION BY INHABITANT OF CITY AGAINST 
CONTRACTOR WITH CITY FOR 
BREACH OF CONTRACT. 


IOWA SUPREME COURT, JUNE 15, 1880, 


DAvis v. CLINTON WATER-WoRKS COMPANY. 





A water-works company made a contract with a city to 
furnish water to be used in such city forthe extinguish- 
ment of fires, etc. Held, that an inhabitant of the city 
had no right of action against the water-works com- 
pady for loss from a failure by it to fulfill the contract, 
whereby his property was destroyed by fire. 


Pg yn to recover the value of buildings destroyea 
by fire. Sufficient facts appear in the opinion. 


*The oath of the officer in charge of 4 4 jury, down this 
way, says ‘* water excepted.”—[Ep. Alb. 
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From a decision overruling a demurrer to the com- 


plaint defendant appealed. 


E. 8S. Bailey, and Wright, Gatch & Wright, for appel- 
lant. 
J.S. Darling and A. R. Cotton, for appellee. 


Beck, J. 1. The petition alleges that the defendant 
entered into a contract with the city of Clinton to 
supply water to be used by the city for the purpose of 
extinguishing fires. The contract is embodied in an 
ordinance passed by the city authorizing defendant to 
establish its works for supplying water to the city, and 
providing for compensation to be paid defendant by 
the city for water furnished for public purposes, in- 
cluding the extinguishing of fires. The terms and 
conditions of this contract need not be recited. It is 
sufficient to state that the parties thereto were the city 
and the defendant, and the plaintiff in this case in no 
seuse was a party to the contract. The power of the 
city to pass the ordinance and enter into the contract 
is not questioned. The petition alleges that a fire 
eccurred in certain store-rooms owned by plaintiff in 
the city, and they were entirely consumed, for the rea- 
son that the necessary supply of water was not fur- 
nished by defendant, and a sufficient pressure of water 
was not found at the hydrants contiguous to the build- 
ings, which was caused by defective machinery and the 
negligence of defendant’s servants, all of which was 
in violation of defendant’s contract under said ordi- 
nance of the city. A demurrer to the petition was 
overruled. 

2. The ouly question presented in the case is this 
one: Is the defendant liable to plaintiff upon the con- 
tract embodied in the ordinance? The petition does 
not allege or show any privity of contract between 
plaintiff and defendant. The plaintiff is a stranger, 
and the mere fact that she may find benefits therefrom 
by the protection of her property, in common with all 
other persons whose property is similarly situated, 
does not make her a party to the contract, or create 
a privity between her and defendant. It isa rule of 
law, familiar to the profession, that a privity of con- 
tract must exist between the parties to an action upon 
acontract. One whom the law regards as a stranger 
to the contract cannot maintain an action thereon. 
The rule is founded upon the plainest reasons. The 
contracting parties control all interests, and are enti- 
tled to all rights secured by the contract. If mere 
strangers may enforce the contract by actions, on the 
ground of benefits flowing therefrom to them, there 
would be no certain limit to the number and character 
of actions which would be brought thereon. Excep- 
tions to this rule exist, which must not be regarded as 
abrogating the rule itself. Thus, if one, under a con- 
tract, received goods or property to which another, 
not a party to the contract, is entitled, he may main- 
tain an action therefor. So, the sole beneficiary of a 
contract may maintain an action to recover property 
or money to which he is entitled thereunder. In these 
cases the law implies a promise on the part of the one 
holding the money or property to account therefor to 
the beneficiary. Other exceptions to the rule, resting 
upon similar principles, may exist. See National 
Bank v. Grand Lodge, 98 U. 8. 123. 

The case before us is not an exception to the rule we 
have stated. The city, in exercise of its lawful author- 
ity to protect the property of the people, may cause 
water to be supplied for extinguishing fires and for 
other objects demanded by the wants of the people. 
In the exercise of this authority it contracts with de- 
fendant to supply the water demanded for these pur- 
poses. The plaintiff received benefits from the water 
thus supplied in common with all the people of the 
city. These benefits she received just as she does 
other benefits from the municipal government, as the 





benefits enjoyed on account of improved streets, peace 
and order enforced by police regulations, and the like. 
It cannot be claimed that the agents or officers of the 
city employed by the municipal government to supply 
water, improve the streets, or maintain good order, 
are liable to a citizen for loss or damages sustained by 
reason of the failure to perform their duties and obli- 
gations in this respect. They are employed by the city 
and responsible alone to the city. The people must 
trust to the municipal government to enforce the dis- 
charge of duties and obligations by the officers and 
agents of that government. They cannot hold such 
officers and agents liable upou the contracts between 
them and the city. These views and conclusions are 
supported by the following authorities: Atkinson v. 
Newcastle & Gateshead Water Co., L. R., 2 Exch. Div. 
441; Nickerson v. Bridgeport Hydraulie Co., 46 Conn, 
24; Vroomun v. Turner, 69 N. Y. 280; Wharton on 
Negligence, §§ 438, 489, 440; Shearman & Redfield on 
Negligence, §54. The cases cited by counsel for plaint- 
iff, we think, are not in conflict with the view we have 
above expressed. 

3. Counsel for defendant base an argument upon the 
position that the city itself would not be liable to de- 
fendant in case it owned and operated the water-works. 
They agree that the defendant, therefore, would not 
be liable to plaintiff. We find it unnecessary to con- 
sider the argument, or the premise upon which it is 
based. We are content to rest our conclusion upon the 
grounds and arguments we have attempted to present. 

The Circuit Court erred in overruling the demurrer 
to plaintiff's petition. Its judgment is, therefore, 
reversed, 

———— +> --— 
MORTGAGE OF CEMETERY LOTS INVALID. 
NEW YORK SUPREME COURT — SPECIAL TERM, JUNE, 
1880. 





THompson vy. Hickey. 

Plaintif? conveyed to H., by deed absolute in form, a lot in 
a cemetery in which plaintiff had buried his children. 
This deed was intended as a mortgage security for a 
loan of money. H. conveyed the lot to F., who con- 
veyed it to C. fora valuable consideration, C. knowing 
that interments had been madeinthe lot. Held, that 
the deeds were void and equity would restrain a re- 
moval of the bodies interred. 


CTION by Andrew J. Thompson against William 
41 Hickey and others, to have declared void a con- 
veyance of a lot in a cemetery, and to restrain the 
removal of the bodies of plaintiffs children buried 
therein. Sufficient facts appear in the opinion. 

John T’. MeGowun, for plaintiff. 

Charles Bradshaw, for defendants. 

Van Vorst, J. The evidence clearly enough shows 
that the conveyance made by the plaintiff to the de- 
fendant Hickey, of the burial plot, was intended as 
security only for the repayment of the moneys loaned; 
and although it is absolute in form, it was a mortgage 
security only, which character it has not lost, and as 
such it must be considered. Horn v. Keteltas, 46 N. 
Y. 605. 

The right of the plaintiff as mortgagor could not be 
divested by the private sale made by Hickey to Farn- 
ham, and by the latter to Clark. Lawrence v. Farm- 
ers’ Loan and Trust Co., 13 N. Y. 200. Neither Hickey 
nor his immediate grantee could give any better right 
or interest than he really took. Besides, Clark, when 
he was asked on the trial as to his knowledge of the 
original transaction between plaintiff and Hickey, and 
as to its being a loan of money, replied, “In writing I 
never heard of it.’’ A fair implication arises from the 
qualification, that he had otherwise heard of it, and 
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that would be sufficient to put him upon inquiry. 
Hickey conveyed to Farnham for the nominal con- 
sideration of one dollar, and on the same day Farnham 
conveyed to Clark, for the consideration of two hun- 
dred and twenty-five dollars, but Clark held back part 
of the price until the bodies of the plaintiffs children 
should be removed. The whole transaction between 
Hickey and the other defendants wears a suspicious 
appearance, which the evidence does not remove, and 
suggests a plan to deprive the plaintiff of the burial 
plot unjustly and without notice. But I apprehend 
that there are sufficient reasons in law and equity to 
prevent the consummation of the wrong. 

The Greenwood Cemetery Association was incor- 
porated for the purpose of establishing a burial ground, 
and for this purpose it was authorized to acquirea 
tract of land within the limits of the city of Brooklyn. 
The corporation was authorized to sell the grounds in 
lots or plots, to be used exclusively as a place of burial 
of the dead (see the original act of April 18, 1839, and 
the several acts amending same). There does not 
appear in the charter of this corporation, in terms, any 
absolute restraint upon the power of voluntary aliena- 
tion of acemetery lot by an owner. Yet I am per- 
suaded that when a person has taken a conveyance of 
a burial lot, and has made interments therein of the 
dead of his family, it is in such condition that it can- 
not be mortgaged to secure the payment of a debt or 
the return of money borrowed. Such an act is pro- 
hibited by the equity and true spirit of the statute. 
For observe how careful the Legislature has been to 
secure the sleep of the dead from disturbance. The 
cemetery itself is exempted from public taxation, and 
the lots or plots of ground when conveyed are declared 
to be exempt from assessment, and cannot be sold on 
execution or be applied to the payment of debts under 
any insolvent law. And as no public road, street or 
avenue shall be laid out or opened over the land, the 
same would seem to be absolutely secured against in- 
vasion. A mortgage, equally with an execution upon 
a judgment, might in the end expose the lot for sale. 
And although the letter of the charter under considera- 
tion is not so full, yet the Legislature has clearly ex- 
pressed its mind upon this precise subject in the pro- 
visions contained in chapter 133 of the Laws of 1847, 
entitled an act authorizing the incorporation of “ rural 
cemeteries.’ By section 1l of that act it is provided 
that when plots or lots shall be transferred to indi- 
vidual holders, and after there shall have been an in- 
terment in a lot or plot so transferred to individual 
owners, such lot or plot, from the time of such inter- 
ment, shall be forever thereafter inalienable, and shall, 
upon the death of the holder or proprietor thereof, 
descend to the heirs-at-law of such holder or proprie- 
tor, and to their heirs-at-law forever; and chapter 310 
of the Laws of 1879 declares that it shall not be lawful 
to mortgage land used for cemetery purposes or to 
apply it in payment of debts. 

Legislation upon this subject has been in accord with 
the sentiments of humanity, and with the spirit of our 
civilization, and has shown a considerate regard for the 
sanctity of the resting places of the dead. By the in- 
corporation of cemeteries, and their preservation as 
such, it has secured an immunity from disturbance for 
the dead, which had failed to be obtained through 
burials in church yards, which were liable to be unset- 
tled by the sale of church property. 

When the case of Lautz v. Buckingham was before 
Justice Brady at Special Term, he distinctly pro- 
nounced against the legality of a mortgage executed 
upon a cemetery lot by the proprietor thereof. He 
says, ‘‘ regarding it in the light of a mortgage security, 
I think it is not to be sustained. It is against good 
morals, and therefore against the policy of the law, to 
encourage such instruments.’’ 11 Abb. (N. 8S.) 64. It 


is true that the judgment of the Special Term was re- 





versed at the General Term. Lautz v. Buckingham, 4 
Lans. 484, But it isto be borne in mind that in that 
case no interment had been made in the lot at the time 
the mortgage was given, and it may be that it might 
not be considered an offense, either against good 
morals, public policy, or against the spirit of the stat- 
ute, to convey or mortgage a cemetery lot before an 
interment had been actually made therein. For such 
a sale or conveyance satisfactory reasons might possibly 
exist. A man might desire to change his lot for one 
larger or more eligible. 

Ido not regard the act of April 5, 1850; as affecting 
the question we are now considering. It declares 
under what circumstances a lot is inalienable. It does 
not authorize a mortgage or a sale thereunder by im- 
plication even. But that it isan offense against good 
morals to mortgage a small isolated plot of ground in 
a cemetery, dedicated exclusively, under the sanction 
of the law, as a sanctuary for the dead of one’s family, 
and already consecrated by the ashes of one’s kindred, 
I am sure cannot be well questioned. Such a transac- 
tion is clearly a breach of the policy of the statute, is 
contrary to its equity, and is within the evils it was 
designed to cure, and our moral nature protests against 
it. As a consequence of such a transaction, we have 
here a stranger calling upon a father to disinter his 
three children, who have been buried fora period of 
ten years in a cemetery lot, with a threat that if the 
parent will not he himself willdo it. And suppose he 
carries his threat into execution, what then? Sepul- 
ture must, in the end, be had, and that, it is believed, 
the statute was intended to secure permanently, against 
disturbance from any such cause as is indicated by the 
mortgage in question. 

The sentiments and feelings which people in a 
Christian State have for the dead the law regards and 
respects, and however it may have been anterior to our 
legislation on the subject of cemeteries, the dead them- 
selves now have rights, which are committed to the 
living to protect, and in doing which they obtain 
security for the undisturbed rest of their own remains. 
In any view which may be taken of this subject, Iam 
sure that the defendant should be restrained from in- 
terfering with the children’s graves. If the convey- 
ance executed by the plaintiff to Hickey, although it 
be in form absolute, is supposed to confer any present 
right, it must yield to the easement of the bodies 
already buried there, which should in no event be dis- 
turbed. Moreland v. Richardson, 22 Beav. 596; 8. 
C., 24id. 33; First Presbyterian Church v. Second Pres- 
byterian Church, 2 Brewst. (Penn.) 372. 

But as has been already decided, the conveyance to 
Hickey was a mortgage security only, and until the 
plaintiff's rights have been judicially ended through a 
proceeding in court, his complete possession and con- 
trol of the lot cannot be interfered with, and for that 
reason also the threatened acts should be restrained. 
And asuit in equity isa proper proceeding to secure 
such restraint. 

In Kurtz v. Beatty and another, 2 Pet. 566, 584, Judge 
Story says: ‘‘Itis a case where no action at law could 
afford an adequate and complete remedy. The remedy 
must be sought, if at all, in the protecting power of a 
Court of Chancery, operating, by its injunction, to 
preserve the repose of the ashes of the dead and the 
religious sensibility of the living.” 

Taking up dead bodies from the place where they 
have been interred, without authority, is a misde- 
meanor at common law. Stephen’s Com., vol. 4, 371; 
Reg. v. T'wiss, 10 B. & S. 298; see, also, Paper of Mr. R. 
Guernsey, read before Medico-Legal Society, Feb. 4, 
1880, on the ** Law of Burial.” 

But in addition to relief by injunction, I am of 
opinion that it should be adjudged, for the reasons 
above stated, that the transfer made by the plaintiff to 
Hickey of the cemetery lot, as security for a loan of 
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money, was and is void, and that the subsequent trans- 
fers to the other defendants are also void, and that 
they should severally be delivered up to be cancelled, 
and that the plaintiff's name should be restored to the 
records of Greenwood Cemetery as the owner of the 
lot. 

The loan of money made by Hickey to the plaintiff, 
it is urged on behalf of the plaintiff, was usurious and 
void, but the relief granted is not put upon that 
ground. And if Hickey or his assigns conclude that 
they have any legal claim for the recovery of the money 
loaned, they are at liberty to institute and prosecute 
an action for its recovery, to which the plaintiff, not- 
withstanding this determination, may interpose any 
defense he may have. 





> —— 


REMOVAL OF SNOW BY STREET RAILWAY 
COMPANY. 
MARYLAND COURT OF APPEALS. 
SHort v. BALTIMORE City PASSENGER RAILWAY 
CoMPANY.* 

A street railway company having a franchise to operate its 
road on a city street has a right to remove the snow 
from its track and place it upon another part of the 
street, and if it exercises ordinary care and prudence in 
doing these acts it will not be held liable for injury 
done to adjoining property by reason of such snow ob- 
structing the flow of water in the street. 


PPEAL by plaintiff from a judgment in favor of 
the plaintiff. Sufficient facts appear in the opin- 
ion. 
J. T. Mason, for appellant. 
Arthur W. Machen, for respondent. 


Ropinson, J. The appellant is the owner of a house 
in the city of Baltimore, on Hoffman street, near its 
intersection with Gay; and the appellee is the owner 
of a horse railway, running along the bed of Gay 
street, and across Hoffman. 

On the 6th January, 1877, there was a heavy fall of 
snow, and in clearing its track, it is alleged the appellee 
threw the snow off toward the curb, making a ridge or 
bank on Gay street, and across the mouth of Hoff- 
man, thereby obstructing the natural flow of water at 
the intersection of the two streets. 

On the other hand, the appellee proved that the 
snow which had been pushed off the track by the 
snow-plow lay between the track and the gutter, and 
did not obstruct nor in any manner interfere with the 
natural flow of water from Hoffman street. 

On the night of the day in question it rained very 
hard, and the appellant’s house was flooded with water, 
and this suit is brought to recover damages for injuries 
thereby sustained. 

At the trial below, the appellant asked the court to 
instruct the jury: that if they should find the appellee 
obstructed the natural flow of water from Hoffman 
street, and that by reason of said obstruction the 
house of the appellant was flooded with water, he was 
entitled to recover damages for the injuries thereby 
sustained. 

This instruction the court granted, subject, however, 
to the following modification : 

“That if the jury should find the appellee exercised 
ordinary care inthe management of its track on Gay 
street, and removal of the snow therefrom, and clear- 
ing out the gutter extending along Gay street at the 
side of its track, and that the damage suffered by the 
plaintiff was attributable either to the conformation 
of the ground and situation of his premises, or toa 
storm of such extraordinary severity that the usual 





*To appear in 50 Maryland Reports. 








drainage provided by the city would not carry the 
water off, then their verdict should be for the defend- 
ant.” 

The appellant contends that he was entitled to the 
instruction as offered by him, and that the court erred 
in granting it with the qualification. 

Assuming then that the snow, thrown onthe street 
by the appellant in clearing off its track, obstructed 
the natural flow of water from the street; and that in 
consequence thereof the appellant’s house was injured, 
the broad question is presented, whether he is entitled 
to recover damages irrespective of the question of 
negligence on the part of the railway company? 

As a general rule, it is conceded that every one must 
so use his own property and exercise the rights inci- 
dent thereto, in such a manneras not to injure the 
property of another. And it is equally true, that the 
mere lawfulness of the act is not in itself a test in all 
cases of exemption from liability for injuries result- 
ing therefrom to the property of others. But yet 
there are certain rights incident to the dominion and 
ownership of property, in the exercise and enjoyment 
of which a person will not be liable for damages, al- 
though injury may be occasioned thereby to the prop- 
erty of another. 

The books are full of cases of this kind, and it is un- 
necessary to cite them here. The question then is, 
what is the true test in actions of this kind, by which 
the exemplion from liability is to be determined? We 
think it may be safely said, both on principle and on 
authority, that the true test is, whether in the act 
complained of, the owner has used his property in a 
neasonable, usual and proper manner, taking care to 
avoid unnecessary injury to others. 

This is the rule laid down by the House of Lords, in 
the recent case of Rylands v. Fletcher, L. R., 3 Eng. 
and Ir. App. 330. There the defendant built a reser- 
voir for the purpose of keeping and storing water, and 
the weight of the water broke through some old dis- 
used mining passages and works, and injured the mine 
of the plaintiff. 

The Court of Exchequer, Bramwell, B., dissenting, 
were of opinion that the plaintiff was not entitled to 
recover, but on appeal to the Exchequer Chamber, 
this judgment was reversed, and on appeal to the 
House of Lords, the judgment of the Exchequer 
Chamber was affirmed. 

The Lord Chancellor said: ‘‘The defendants, treat- 
ing them as the owners or occupiers of the close in 
which the reservoir was constructed, might lawfully 
have used that close for any purpose for which it 
might in the ordinary course of the enjoyment of land 
be used; and if in what I may term the natural user of 
that land, there had been any accumulation of water 
either on the surface of the ground, or under ground, 
and if by the operation of the laws of nature that ac- 
cumulation of water had passed off into the close occu- 
pied by the plaintiff, the plaintiff could not have 
complained that that result had taken place.”’ 

‘*On the other hand, if the defendants not stopping 
at the natural use of their cluse had desired to use it 
for any purpose which I may term a non-natural use, 
for the purpose of introducing into the close that 
which in its natural condition was not in or upon it, 
for the purpose of introducing water either above or 
below ground in quantities and in a manner not the 
result of any work or operation on or under the land, 
and if in consequence of their doing so, or in conse- 
quence of any imperfection in the mode of their doing 
so, the water came to escape and to pass off into the 
close of the plaintiff, then it appears to me, that which 
the defendants were doing, they were doing at their 
own peril.” 

The right of the plaintiffs to maintain their action 
was based entirely upon the ground that the defend- 
ants had used their land in an unusual, or in the lan- 

















THE ALBANY LAW JOURNAL. 


91 








guage of the Lord Chancellor in a ‘ non-natural” 
manner, but the right to use it for any purpose for 
which it might, in the ordinary course of the enjoy- 
ment of land be used, was distinctly asserted. 

Now in this case the appellee was entitled under its 
charter and the ordinances of the city of Baltimore to 
the use of the bed of the street for the purposes of a 
horse railway, and if its track was obstructed by snow 
it had beyond all question the right to remove it. And 
the only question is whether in clearing its track and in 
throwing the snow on the bed of the street adjoining 
thereto it can be said that the appellee was, under the 
circumstances, using the bed of the street in an wn- 
usual or unreasonable manner. We think not. The 
removal of the snow from its track being necessary.in 
order to enable the company to use it for the public 
benefit and convenience, it was obliged either to throw 
iton the bed of the street or to haul it away, and no 
one will pretend that it was under any obligation to do 
the latter. It had no right of course to throw the 
snow in the gutter, and thereby obstruct the natural 
flow of water from the street, because in so doing 
the appellee would have been guilty of negligence. 
Nor are we to be understood as deciding that the rail- 
way company had the right to bank up the snow on 
Gay street so as to necessarily obstruct the natural 
flow of water. On the contrary, it was obliged to exer- 
cise ordinary care and prudence, not only in remov- 
ing the snow from its track, but also in throwing it on the 
street. And this question was distinctly left to the 
jury by the modification of the plaintiff’s prayer. 

Nor do we agree with the appellant that the evidence 
was legally insufficient to prove either that the storm 
was one of unusual severity, or that the flooding of 
the plaintiff's house was owing to the peculiar con- 
formation of the ground. 

On the contrary, the appellant’s own witness, Mar- 
tinet, says, “it was a dreadful night, slush and snow 
ankle deep — one of the worst nights he ever knew.”’ 

Then as to the peculiar conformation of the ground, 
the proof shows that the first story of the plaintiff's 
house is several feet below the level of the street, and 
there was evidence tending to show that it was liable 
to be flooded from several directions, namely, through 
Reaney's house on the west, and then from the rear of 
the house by the water coming down the hill-side of 
south of Hoffman street, and lastly by the overflow of 
the front sidewalk, caused by the choking up of the 
Hoffman street gutter. 

The several instructions granted by the court pre- 
sented, we think, the law of the case fairly to the jury, 
and the judgment below must therefore be affirmed. 

Judgment affirmed. 

Alvey, J., dissented. 








PURCHASES BY WIFE ON HUSBAND'S 
CREDIT. 


ENGLISH COURT OF APPEAL, MARCH 24, 1880. 


(42 L. T. Rep., N. 8., 577.) 


The presumption that a wife living with her husband is 
authorized to pledge his credit for articles suitable to 
her station isa presumption of fact and may be rebut- 
ted by evidence. 

M., while living with his wife, made her an allowance, and 
forbade her exceeding it or buying goods on his credit. 
D., in ignorance of this, supplied M,’s wife with articles 
of dress suitable to her station, upon credit. 

Held (affirming the judgment of Bowen, J.), that M. was not 
liable to D. in an action for the price of the goods, 


DEBENHAM V. MELLOR. 


HIS was an appeal from the judgment of Bowen, 
J., at the trial. The action was brought against 


the manager of an hotel at Bradford, to recover 421. the 
price of various articles of dress supplied by Messrs. 





Debenham & Freebody, the plaintiffs, who were linen- 
drapers, to the defendant’s wife. The goods were sup- 
plied to the wife whilst living with her husband, and 
were admitted to be necessaries, in the sense that they 
were suitable to the position in life of the parties. 
Shortly before the goods were ordered, the defendant 
forbade his wife to exceed her allowance or to buy 
goods on his credit. Bowen, J., at the trial, told the 
jury that, where a husband and wife were living ami- 
cably together, the goods supplied being reasonable 
goods, prima facie she would havc authority to pledge 
his credit; but if, in fact, it turns out that the husband 
has withdrawn such authority, then the prima facie 
presumption is rebutted; and further, that it was not 
necessary that the tradesman should know that the 
wife had been forbidden to pledge her husband’s 
credit, if she had been so forbidden in fact; and he 
left to the jury the following question: ‘* At the time 
these goods were ordered, had Mr. Mellor withdrawn 
from his wife authority to bind his credit and forbid- 
den her to do so?”” This question the jury answered 
in the affirmative, and the learned judge thereupon 
gave judgment for the defendant. 
The plaintiffs now appealed. 


Benjamin, Q. C., and A. L. Smith, for the appellants. 
The principle of the law is, that the marriage creates 
an agency in the wife to pledge the husband’s credit 
for all necessaries for the house or family. The ques- 
tion is, whether it is sufficient to rebut the presump- 
tion for the husband merely to say to the wife, “I 
forbid you to pledge my credit.’’ A tradesman, if he 
knows that a wife is living with her husband, may 
assume that she has the authority that a wife in all 
conditions of life ordinarily has to order food or 
clothes for her husband or herself. The husband may 
go to the tradesman and give him notice that he (the 
husband) will not be bound, and then he will not be. 
But the revocation of the authority of an agent will 
not do, unless that revocation is made known to the 
persons with whom the agent is dealing. [Thesiger, L. 
J.—Is the husband liable where he makes the wife a 
sufficient allowance?] Yes. Society is formed upon 
the basis that the wife is to deal with household affairs, 
the husband with outdoor business, and it is for that 
reason that this presumption of law exists. It is to be 
assumed that this wife had authority to pledge her 
husband’s credit; the question is, is the mere fact that 
the husband told the wife that she had no longer 
authority, no notice of that being given to the trades- 
man, sufficient to bind such tradesman? Jolly v. Rees, 
15 C. B. (N. 8.) 628; 33 L. J. 177, C. P.; 10 L. T. Rep. 
(N. S.) 298, will be relied upon by the other side. But 
there the tradesmen in the place knew that the hus- 
band’s authority was withdrawn, because he himself 
goes to the shops and orders the things for the house. 
Then the wife writes to a tradesman in a distant place 
and he chooses to send the goods. That case is dis- 
tinguishable, therefore, from this. But no doubt Erle, 
C. J., in giving the judgment of the majority of the 
court, laid down principles which are opposed to the 
contention of the appellant here. These principles, how- 
ever, are not in accordance with the weight of author- 
ity. In Etherington v. Parrott, 1 Salk. 118; Lord 
Raym. 1006, the plaintiff was nonsuited upon the 
ground that the defendant, the last time he paid the 
plaintiff, warned the plaintiff's servant not to trust his 
wife any more, and to give his master notice of it. 
But Lord Holt said: ‘* While they cohabit, the hus- 
band shall answer all contracts of hers for necessaries, 
for his assent shall be presumed to all necessary con- 
tracts upon account of the cohabiting, unless the 
contrary appear; but if the contrary appear, as by 
the warning in this case, there is no room for sucha 
presumption.’’ In Waithman and another v. Wakefield, 
1 Camp. 120, Lord Ellenborough says: ‘* Where a hus- 
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band is living in the same house with his wife, he is 
liable to any extent for goods which he permits her to 
receive there; she is considered as his agent, and the 
law implies a promise on his part to pay the value. If 
they are not cohabiting, then he is in general only 
liable for such necessaries as from his situation in life 
it is his duty to supply toher. * * * However, it 
is the duty of tradesmen to make inquiries before 
trusting a married woman who is a stranger to them; 
and the plaintiffs do not seem to have taken the pains 
they were bound to do, to ascertain the defendant's 
responsibility.’’ In Montague v. Benedict, 3 B. & C. 
631; 2 Sm. L. C. (7th ed.) 467, Littledale, J., says: 
‘““There are many cases in which the assent of the hus- 
band may be presumed. In Comyn’s Digest, tit. 
* Baron and Feme’ (2), it is laid down that if the wife 
trades in goods, and buys for her trade when she 
cohabits with her husband, his assent is to be pre- 
sumed; and if a wife buy necessary apparel for her- 
self, the assent of the husband shall generally be 
intended.”” The assent of the husband will be pre- 
sumed during cohabitation to his wife’s ordering what 
is necessary for the purposes of the family and house- 
hold. In Seaton v. Benedict, 5 Bing. 28; 2Sm. L. C. 
(7th ed.) 475, Best, C. J., says: ‘*A husband is only 
liable for debts contracted by his wife on the assump- 
tion that she acts as his agent. If he omits to furnish 
her with necessaries, he makes her impliedly his agent 
to purchase them.”’ If that is so, a secret revocation 
will not do. The ordinary law of agency will apply. 
In Johnston v. Sumner, 3 Hurl. & N. 261; 27 L. J. 341, 
Ex., the Court of Exchequer say: ‘The principle is 
merely that of agency. * * * If aman and his wife 
live together, it matters not what private agreement 
they may make, the wife has all the usual authority of 
awife.” (Thesiger, L. J., cites Reid v. Teakle, 13 C. 
B. 627.] In Dyer v. East,1 Mod. 9, Kelynge, C. J., 
says: ‘The husband must pay for the wife's apparel, 
unless she elope, and he give notice not to trust her.” 
In Tod y. Stokes, 12 Mod. 244, Holt, C. J., held that the 
reason why the husband shall pay debts contracted by 
the wife is upon the credit the law gives her by impli- 
cation, in respect of cohabitation, and is like credit 
given to a servant. The wife here was an agent de 
facto. Theyalso cited Manby and another v. Scott, 1 
Lev. 4; 1 Sider. 109; 1 Mod. 124; Bac. Abr., tit. ‘‘ Baron 
and Feme;”’ 2 Sm. L. C. 445. 


Wiliis, Q. C., and MeColl, for the defendant. 


BRAMWELL, L. J. The question here is, whether 
the defendant is bound to pay for goods supplied to his 
wife without his authority or knowledge. The goods 
were articles of dress, and were necessaries in the sense 
of being suitable for the wife in her station, but not in 
the sense of her standing in need of them, for she had 
either a sufficient supply already or sufficient funds 
from her husband to supply herself with them. The 
action used to be one of asswmpsit, and it was neces- 
sary to show, if possible, that the wife was the agent 
of her husband, and therefore a case of this kind 
always presents a technical appearance in arguments. 
There are cases in which the wife as an agent has 
authority to bind her husband; for instance, if he con- 
ducts himself so that she is obliged to leave him, or if 
he turns her out of doors, he is bound to maintain her, 
and she can pledge his credit for necessaries; and 1 
can understand that there may be other cases, where 
the husband and wife are cohabiting, and persons in 
the same class in society, and living in the same neigh- 
borhood are accustomed to have certain articles on 
credit, or by weekly bills, as for instance in the case of 
butcher’s meat. In such cases it seems to me that the 
wife would havea presumed authority to pledge the 
husband’s credit, and the husband would have to nega- 
tive it. This would apply, not only to a wife, but also 





to a sister or a housekeeper, or any other person who 
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might be in the position of managing the establish- 
ment. That consideration was the foundation of the 
judgment in Ruddock v. Marsh,1H. & N. 601. But 
that is not the case here; it cannot be pretended that 
there is any practice which is binding in this case; the 
court cannot take judicial notice of a practice to 
pledge a husband’s credit for dresses, and I should 
hope that no such practice does exist in fact. The 
question here is whether the wife has authority to 
pledge her husband’s credit; it is not the same as au- 
thority to spend ready money, for if she did spend 
ready money the husband could not refuse to accept 
the article which she had bought. The question here 
is, whether the wife can pledge her husband’s credit 
and make him liable. Why should she against her 
husband’s orders? If he desires that she should have 
authority, he can give it. Then take the case of the 
tradesman, he is not bound to give credit; or he may 
say to the wife, before he trusts her, *‘ Have you your 
husband’s authority?’ and he has this security, that 
if she falsely says she has, she would be liable to an 
indictment for obtaining goods by false pretenses. I 
do not say there would be any great probability of a 
conviction. Or he may say, “I must have the hus- 
band’s assurance that the wife has authority.’’ It may 
be said that by doing so the tradesman would offend 
his customers; that may be a good reason why he 
should not ask the question, but it is no reason why 
we should make the husband pay. Iam of opiuion 
that there is no reason of convenience or usage for the 
law being as the plaintiffs would have it, and there is 
no authority for that view. I think the law is the 
other way, and that the judgment ought to be affirmed. 
As to the question of expediency, it would be most 
mischievous to enable a foolish woman and a trades- 
man to combine to make the husband liable. 


BAGGALLAY, L. J. I have had an opportunity of 
considering the judgment which Thesiger, L. J., is 
about to deliver, and I entirely agree with it; at the 
same time Ido not dissent from the observations of 
Bramwell, L. J. 


TuHeEsIGER, L. J. The state of facts upon which the 
judgment of the court is to proceed I take to be as fol- 
lows: A husband and wife living together; the hus- 
band able and willing to supply the wife with necessa- 
ries or the means of obtaining them; an agreement 
between them, not made public in any way, that the 
wife shall not pledge her husband’s credit; a trades- 
man, without notice of that agreement, and without 
having had any previous dealings with the wife, sup- 
plying her upon the credit of tho husband, but with- 
out his knowledge or assent, with articles of female 
attire suitable to her station in life; an action brought 
against the husband for the price of such articles. 
The question for us is, whether the action is main- 
tainable. I agree with the other members of the 
court, and with Bowen, J., that it is not. The appel- 
lants’ counsel have brought under our notice a consid- 
erable number of authorities with the view of estab- 
lishing that the law as laid down in Jolly v. Rees is 
erroneous. I think that the authorities have a contrary 
effect. They establish beyond controversy that the 
liability of ahusband for debts incurred by his wife 
during cohabitation is based upon the ordinary prin- 
ciples of agency. It follows that he is only liable 
when he has expressly or impliedly, by prior mandate 
or subsequent ratification, authorized her to pledge 
his credit, or has so conducted himself as to make it 
inequitable for him to deny, orto estop him from deny- 
ing herauthority. In the present case express authority 
is out of the question, and there is no evidence that 
the defendant ever assented in any way to the act of 
his wife in pledging his credit to the plaintiffs. But it 
is said that there is a presumption that a wife living 
with her husband is authorized to pledge her husband’s 
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credit for necessaries; that the goods supplied by the 
plaintiffs were, as it is admitted they were, necessar- 
ies; and that, as a consequence, an implied authority 
is established. This contention is founded upon an 
erroneous view of what is meant by the term “ pre- 
sumption,” in cases where it has been used with refer- 
ence to a wife’s authority to pledge her husband’s 
credit for necessaries. There is a presumption that 
she has such authority in the sense that a tradesman 
supplying her with necessaries upon her husband’s 
credit, and suing him, makes out a prima facie case 
against him, upon proof of that fact and of the cohab- 
itation. But this is a mere presumption of fact, 
founded upon the supposition that wives cohabiting 
with their husbands ordinarily have authority to man- 
age in their own way certain departments of the 
household expenditure, and to pledge their husband’s 
credit in respect of matters coming within those de- 
partments. Such a presumption or prima facie case is 
rebuttable, and is rebutted when it is proved in the 
particular case, as here, that the wife has not that 
authority. If this were not so, the principles of agency 
upon which, ex hypothesi, the liability of the husband 
is founded, would be of practically no effect. Feeling 
this difficulty, the appellants’ counsel shift their 
ground, and contend, that although under the circum- 
stances of this case, the wife may have had no author- 
ity in fact or in law to pledge her husband’s credit, 
yet the defendant must be taken to have held out his 
wife as having authority to pledge his credit to all 
persons supplying her with necessaries, without notice 
that she had not authority in fact, and consequently is 
estopped as between him and the plaintiffs from deny- 
ing herauthority. This contention appears to me to 
have no better ground of support than the one with 
which I have just dealt. If a tradesman has had deal- 
ings with the wife upon the credit of the husband, and 
the husband has paid him without demur in respect of 
such dealings, the tradesman has a right to assume, in 
the absence of notice to the contrary, that the author- 
ity of the wife which the husband has recognized con- 
tinues. The husband’s quiescence is in such a case 
tantamount to acquiescence, and forbids his denying 
an authority which his own conduct has invited the 
tradesman to assume, just as it would forbid his deny- 
ing the authority of a servant who had been in the 
habit of ordering goods for him from the tradesman, 
and whose authority he had secretly revoked. But 
what, in the case of a tradesman dealing with his wife 
for the first time, has the husband done or omitted to 
do which renders it inequitable for him to deny his 
wife’s authority? For the tradesman, it is said that 
the mere relationship of husband and wife entitles 
him to assume, in the absence of notice to the contrary, 
that the wife has authority to pledge her husband’s 
credit for necessaries. But this is afallacy. The trades- 
man must be taken to know the law; he knows (for 
the present argument proceeds upon that supposition) 
that the wife has no authority, in fact or in law, to 
pledge the husband's credit, even for necessaries, un- 
less he gives it her, and that what the husband ex- 
pressly or impliedly gives he may take away. How 
then can the tradesman dealing with the wife for the 
first time, and without any communication with or 
knowledge on the part of the husband, say that he is 
induced or invited, either by law or the husband, or 
by both combined, to deal with the wife upon the faith 
and in the belief of her being in fact authorized to 
pledge her husband’s credit? If he be so induced or 
invited, it can only be upon the footing of the law 
making a husband absolutely liable for necessaries 
purchased by his wife to any person dealing with her, 
although for the first time, without notice that her au- 
thority is limited; but if the law does so make him 
liable, there is no need for any estoppel, and we are 
driven back upon the exploded notion that the hus- 








band’s liability is founded upon some law other than 
that which governs in general the relations of principal 
and agent. It is urged that it is hard to throw upona 
tradesman the burden of inquiring into the fact of a 
wife’s authority to buy necessaries upon her husband’s 
credit. I assent to the answer that while the trades- 
man has at least the power to inquire or to forbear from 
giving credit, it is still harder and is contrary, if not 
to public policy, yet to general principles of justice, to 
cast upon the husband the burden of debts which he 
has no power to control at all except by a public ad- 
vertisement that his wife is not to be trusted, and in 
respect to which, even after such advertisement, he 
may be made liable to a tradesman who is able to 
swear that he never saw it. It appears to me that the 
decision of the majority of the judges in the case of 
Jolly v. Rees has put the law as regards this matter 
upon a proper footing, and that there is no ground for 
disturbing the judgment in this case which the defend- 
ant has obtained. 
Appeal dismissed with costs. 


—-+ 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION — LIABILITY INCURRED THROUGH WRONG- 
FUL ACT OF ANOTHER GIVES RIGHT OF ACTION. — De- 
fendant, an oil company, represented to S., the master 
of a vessel, that it had placed on his vessel 110 barrels 
of oil, and he, supposing the representation to be cor- 
rect, signed a bill of lading therefor, and delivered it 
to H., who sold it for value to B. Not being able to 
deliver the oil, which had never been placed upon his 
ship, to B., he paid B. the value thereof. Jleld, that 
S. or his assignee could maintain an action against de- 
fendant for the value so paid. The payment by 8S. to 
B. was a compulsory payment, caused by the act of the 
defendant, and the law will imply a promise on its 
part to repay the money. For the failure of S. to 
deliver the oil, B. had a remedy by action and could 
enforce the claim against 8. or his ship (Merchants Bk. 
of Canada y. Union & T. Co., 69 N. Y. 373; McLaugh- 
lan’s Merch. Ship, 571; Evans v. Marlett, 1 Ld. Raym. 
271), and as B. wasa purchaser of the oil for value, 
upon the faith of the bill of lading, 8S. could not, in 
defense, show that he had not in fact received the 
number of barrels in the bill of lading specified. Nor 
was it necessary that he should withhold payment 
until suit brought. It was enough that the demand 
was legal and one which could be enforced. Maydew 
v. Forrester, 5 Taunt. 615. See, also, Leake on Cont. 
77; Moule v. Garrett, L. R.. 7 Exch. 101. Judgment 
affirmed. Van Santen v. Standard Oil Co., appellant. 
Opinion by Danforth, J. 


APPEAL— DISCRETIONARY ORDER — EXONERATION 
OF BAIL. — Under section 191 of the old Code, bail 
might be exonerated, among other ways, by the legal 
discharge of the principal from the obligation to ren- 
der himself amenable to process within twenty days 
after the commencement of the action against the 
bail, or within such further time as might be granted 
by the court. Held, that while exoneration within 
twenty days was matter of right, after that time it 
depended upon favor or the discretion of the court, 
and the action of the court could not be reviewed by 
this court. Brady v. Brundage, 59 N. Y. 310; Anony- 
mous, id. 313; Alling v. Fahey, 70 id. 571. Appeal dis- 
missed. Mills v. Hildreth, appellant. Opinion by 
Danforth, J. 

[Decided June 1, 1880.] 

EvVIDENCE— OF VALUE — WHEN ADMISSIBLE — EX- 
ISTENCE OF CONTRACT—JOINT DEBTORS— DECLARA- 
TIONS BY ONE DO NOT BIND OTHERS. —(1) In an action 
to recover the balance of the purchase-money of a 
farm sold by plaintiff to defendant, the defense liti- 
gated was whether a mortgage executed by other par- 
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ties on other property and transferred to plaintiff was 
taken as payment, or as plaintiff claimed, as security. 
Plaintiff testified in his own behalf that when the 
transaction occurred plaintiff objected to taking the 
mortgage; that defendant represented that the mort- 
gage (which was a second one) was ample security; 
that the farm was worth it; that the farm was subse- 
quently sold upon a foreclosure of the first mortgage 
and brought only enough to pay such mortgage. Held, 
that evidence upon the part of defendant, showing 
what the value of the farm was when the transaction 
took place, was admissible. This does not conflict with 
Green v. Disbrow, 50 N. Y. 334, the authority of which 
is not disturbed. (2) A witness testified that a con- 
tract had been abandoned and another verbal contract 
made. THHeld, not objectionable on the ground that it 
was a conclusion of law, or that the facts and cireum- 
stances coustituting the contract or the abandonment 
were not stated. It has frequently been held that a 
witness cognizant of the fact can state whether an 
agreement was made, without detailing the circum- 
stances showing that it was made. Sweet v. Tuttle, 
IAN. Y. 465; Frost v. Benedict, 21 Barb. 247; Ayrault 
vy. Chamberlain, 33 id. 229; Union Sem. v. McDonald, 
34 N. Y. 379; Osborn v. Robbins, 36 id. 365. (3) A joint 
debtor has no authority to bind any other person 
jointly liable with him, by his statements or admis- 
sions, unless he is the agent or in some other way the 
representative of such person. The mere fact that he 
is a joint debtor never gives the authority. Van 
Keuren v. Parmelee, 2 N. Y. 528; Shoemaker vy. Bene- 
dict, 11 id. 176. Judgment affirmed. Wallis, appellant, 
v. Randall. Opinion by Earl, J. 

[Decided June 1, 1880.] 


SURETYSHIP — OFFICIAL BOND — TAX COLLECTOR — 
HOW FAR SURETY LIABLE.— In an action upon a bond 
it appeared that the bond set forth that plaintiff hav- 
ing been appainted treasurer of the village of Edge- 
water, appointed one M. “collector, to collect the 
taxes to be levied and assessed upon said village,” and 
contained a condition that if M. “ shall well and truly 
collect the tax which may be delivered to him and 
faithfully discharge his duties as such collector and 
pay over all moneys which he shall receive for taxes as 
such collector and render a true and faithful account,” 
etc., the obligation shall be void. By the charter of 
the village (Laws 1870, ch. 674), the property within 
the village was made liable to assessment for village, 
county and State purposes, and all was to be collected 
by the village treasurer. The village of Edgewater is 
in two towns, a part being in Middletown and a part 
in Southfield. Held, that the sureties on the bond 
would be liable for a breach of the collector's duty in 
respect to taxes for which the whole property of the 
village was subject to assessment, namely, village, 
county, and State taxes; but would not be liable for 
the taxes collected for the two towns, the tax of each 
town being leviable on only a part of the property in 
the village. The liability of a surety is limited to the 
express terms of the contract, and his obligation 
should be construed strictly and favorably to the 
surety so far as is warranted by the terms employed. 
Ludlow vy. Simond, 2 Cai. Cas. 1. Judgment affirmed. 
Ward, appellant, v. Stahl et al. Opinion by Miller, J. 
[Decided June 15, 1880.] 


WATER-COURSE — RIGHT OF SUPERIOR OWNER TO 
USE AS OUTLET — ARTIFICIAL CHANGE IN FLOW.— 
While the right to the use of a water-course upon the 
lands of another as an outlet for water exists only in 
respect to the waters of which the water-course is the 
natural outlet, and does not justify the diversion and 
turning of the waters of one stream into another 
(Merritt v. Parker, 1 N. J. 460; Tillotson v. Smith, 32 N. 
H. 90; Mayor of Baltimore v. Appold, 42 Md. 442), the 
right of the owner of lands through which a water- 





course runs to have the same kept open and to dis- 
charge therein the surface-water which naturally flows 
thereto, is not limited to the drainage and discharge 
of surface water into the stream in the same precise 
manner as when the land was in a state of nature and 
unchanged by cultivation or improvements. The 
owner of lands drained by a water-course may change 
and control the natural flow of the surface-water 
therein, and by ditches or otherwise accelerate the 
flow or increase the volume of water which reaches the 
stream, and if he does this in the reasonable use of his 
own premises he exercises only a legal right and incurs 
no liability to the lower proprietor. Waffle v. New 
York Cent. R. R. Co., 53 N. Y. 11. The natural ca- 
pacity of the stream cannot be exceeded however. 
Accordingly where plaintiffs, who had excavated a 
quarry, formed thereby a reservoir into which the 
surface water from the contiguous lands drained in 
the spring, when they commenced their operations, 
pumped this water together with that arising from the 
melting snow and what came from small water-courses 
cut off by the excavation into a water-course which 
further down crossed defendant’s lands, there being 
no more water seut down than would have naturally 
flowed if the excavation had not been made, held, 
that plaintiffs were exercising their lawful rights, and 
defendant had no right to obstruct the channel, even 
though the pumping caused a larger flow than there 
otherwise would have been, the water-course being 
sufficient to carry off all the water flowing or pumped 
into it, and it not appearing that defendant has suf- 
fered any injury. Judgment affirmed. McCormick 
et al. vy. Horan, appellant. Opinion by Andrews, J. 
(Decided June 1, 1880.] 
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INDIANA SUPREME COURT ABSTRACT. 
MAY 24, 1880. 





EscHEAT — WHAT STEPS NECESSARY FOR STATE TO 
SECURE TITLE — ESTOPPEL. — (1) Where lands are 
escheated, by the death of an alien, to the State, there 
seems to be adifference between cases where the alien 
dies intestate, leaving no one in possession, and where 
he makes a devise, as to the steps to be taken to secure 
possession. In the former case there are no known 
heirs, and no claimant appearing, the State therefore 
has title at once, and may enter and take possession. 
In the latter case there are known devisees claiming 
the land; the State therefore must first establish her 
title to the land by information found, before she is 
entitled to possession. See Eldon v. Doe, 6 Blackf. 
341; Doe v. Lazenby, 1 Ind. 234; Murray v. Kelly, 27 id. 
42; Fuhrer yv. State, 55 id. 160; Halstead vy. Board of 
Commissioners, 56 id. 363; Dale v. Frisbie, 59 id. 530; 
State v. Meyer, 63 id. 33; Fairfax v. Hunter, 7 
Cranch, 603; Wilbur vy. Tobey, 16 Pick. 177; White v. 
White, 2 Hetl. 185; O’Hanlin vy. Den, Spencer, 31; 
Dew v. Colgrave, 4 Zabr. 66; Rubeck v. Gardiner, 7 
Watts, 455; Farar v. Dean, 24 Mo. 16; Crane v. Reeder, 
21 Mich. 24. (2) When such escheated land has been 
sold for taxes, after the State has become entitled 
thereto by reason of the escheat, the State is estopped 
from setting up its title against one purchasing at such 
tax sale. Dezell v. Odell, 3 Hill, 215. The courts in 
some of the States hold that a sovereignty, or Com- 
monwealth, or State, is not bound by anestoppel; but 


this court doves not approve of the doctrine. States 
exact justice, and they must do justice. Common- 
wealth v. Andre, 3 Pick. 224, is quite in point. In that 


case the Legislature, for a valuable consideration, had 
granted certain lands to an alien, his heirs and assigns; 
and it was held upon the death of the alien that the 
lands descended to his heirs, although they were also 
aliens; and that upon inquest of office the Common- 
wealth was estopped from setting up the alienage of 
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the grantee, or his heirs, as the ground of an escheat. 
This is the better doctrine. See, also, Bigelow on 
Escheat, 246, and the authorities there cited; Nieto v. 
Carpenter, 7 Cal. 527. In support of the general doc- 
trine of estoppel see the following authorities: Wel- 
land, etc., Co. v. Hathaway, 8 Wend. 480; Carver v. 
Jackson, 4 Peters, 1; Laney v. Laney, 4 Ind. 149; Gat- 
ling v. Rodman, 6 id. 289; Conklin v. Smith, 7 id. 107; 
Barnes v. McKay, id. 301; Morris vy. Stewart, 14 id. 
334; State v. Stanley, id. 409; Junction R. Co. v. Har- 
pold, 19 id. 347; Burton v. Reeds, 20 id. 87; Berry v. 
Anderson, 22 id. 36; Fletcher v. Holmes, 25 id. 458; 
Love v. Wells, id. 503; Joyce v. First Nat. Bank of 
Madison, 62 id. 188; Hadley v. State, 66 id. 271. Reid 
et al. v. State of Indiana. Opinion by Biddle, J. 


EVIDENCE—ON ACTION FOR SEDUCTION — ILLICIT 
INTERCOURSE OF FEMALE. —It is abundantly estab- 
lished that in an action for seduction the woman 
seduced cannot be asked on cross-examination, for the 
purpose of showing her bad character, whether she has 
not had criminal intercourse with other men, nor for 
the purpose of impeaching herif she deny it. Shattuck 
v. Myers, 13 Ind. 46; 5 Wait’s Act. and Def. 667; 1 
Greenl. Ev., § 458; 2 id., § 577; Hoffman v. Kemerer, 
44 Penn. 452; Doyle v. Jessup, 29 Ill. 460. In the lan- 
guage of this court in the case of Bell v. Rinker, 29 
Ind. 267, supra, ‘‘character could not be attacked or 
sustained by proof of specific acts.’’ But in such an 
action by a woman seduced, under a statute allowing 
her to bring it, such questions may be asked for the 
purpose of showing the paternity of a child brought 
forth by her and of affecting the damages. Walker v. 
State, 6 Blackf. 1; Hill v. State, 4 Ind. 112; Townsend 
v. State, 13 id. 357; Whitman v. State, 34 id. 360. Smith 
vy. Garagan. Opinion by Worden, J. 


ee 
MICHIGAN SUPREME COURT ABSTRACT. 
APRIL, 1880. 


CONSTITUTIONAL LAW— STATE UNDER POWER TO 
AMEND CHARTER CANNOT TAKE AWAY PROPERTY 
RIGHTS FROM CORPORATION.—A State statute pro- 
viding that no plank road company organized under a 
general act mentioned, to which the statute was un 
amendment, should maintain a toll-gate within the 
corporate limits of a city or village without the con- 
sent of the local authorities,’or collect toll for any por- 
tion of its road within such limits in which a pave- 
ment was maintained by the municipality, held, 
invalid where the effect of its enforcement would be 
to deprive a company of the right to take toll on two 
and a half miles of its road, and the fact that the 
general act contained a provision authorizing the 
Legislature to amend, repeal, or alter such act, would 
not affect the result. There is no well-considered 
case in which it has been held that a Legislature under 
the "power to amend a charter might take from the 
corporation any of its substantial property or property 
rights. See Albany, etc., R. R. Co. v. Brownell, 24 N. 
Y. 345. It was there decided that although the Legis- 
lature might require railroad companies to suffer high- 
ways to cross their tracks, they could not subject the 
lands which the companies had acquired for other 
purposes to the same burden, except in connection 
with provision for compensation. The decision was 
in accord with that in Commonwealth v. Essex Co., 13 
Gray, 239, 253, in which, while the power to alter, 
amend or repeal the corporate franchises was sus- 
tained, it was at the same time declared that ‘no 
amendment or alteration of the charter can take away 
the property or rights which have become vested un- 
der a legitimate exercise of the powers granted.’’ The 
same doctrine is clearly asserted and affirmed in Rail- 
road Co. v. Maine, 96 U.S. 499, and is assumed to be 





unquestionable in the several opinions delivered in the 
Sinking Fund Cases, 99 U. 8. 700. But for the pro- 
vision in the Constitution of the United States which 
forbids impairing the obligation of contracts, the 
power to amend and repeal corporate charters would 
beample without being expressly reserved. The res- 
ervation of the right leaves the State where any sove- 
reignty would be if unrestrained by express constitu- 
tional limitations, and with the powers which it 
would then possess. It might therefore do what it 
would be admissible for any constitutional govern- 
ment to do when not thus restrained, but it could not 
do what would be inconsistent with constitutional 
principles. And it cannot be necessary at this day to 
enter upon a discussion in denial of the right of the 
government to take from either individuals or corpor- 
ations any property which they may rightfully have 
acquired. In the most arbitrary times such an act was 
recognized as pure tyranny, and it has been forbidden 
in England ever since Magna Charta, and in this coun- 
try always. It is immaterialin what way the property 
was lawfully acquired; whether by labor in the ordin- 
ary avocations of life, by gift or descent, or by making 
profitable use of a franchise granted by the State; it 
is enough that it has become private property, and it 
is then protected by the law of the land.” Even 
municipal corporations, though their charters are in 
no sense contracts, are protected by the Constitution 
in the property they rightfully acquire for local pur- 
poses, and the State cannot despoil them of it. Terrett 
v. Taylor, 9 Cranch, 43; Pawlet v. Clark, 9 id. 292; 
State v. Haben, 22 Wis. 660; People v. Common Coun- 
cil, 28 Mich. 228. City of Detroit v. Detroit & Howell 
Plank Road Co. Opinion by Cooley, J. ° 


HIGHWAY — ALLEY IN CITY NOT.—An alley in a 
city can in no proper or legal sense be considered as a 
public highway, or governed by rules relating thereto. 
While the city may have, and undoubtedly has, cer- 
tain limited rights therein for municipal purposes, yet 
the public have no general right of way over or through 
the same. It is designed more especially for the use 
and accommodation of the owners of property abut- 
ting thereon, and to give the public the same unquali- 
fied rights therein that they have in and to the use of 
the public streets would defeat the very end and ob- 
ject intended. Paul vy. Detroit, 32 Mich. 110. 
Any obstruction to the right of passage through 
or to the proper use of any alley, by those enti- 
tled thereto, cannot, therefore, be considered as a 
public wrong. The grievance, if any, is an individual 
one, and for which there may, for a willful or unneces- 
sary obstruction, be a private remedy. Bagley v. 
People. Opinion by Marston, C. J. 


MARRIED WOMAN —MAY BE ENTITLED TO SERVICES 
PERFORMED IN HUSBAND’S FAMILY.— Under a statute 
which had been held to authorize a married woman to 
carry on business on her own account with the consent 
of her husband, held, that she might with his consent 
be entitled to perform for compensation services in his 
family, such as attending upon his aged, blind and im- 
becile father, who lived with her husband. No dis- 
tinction can be drawn between the services of the wife 
performed in and about the house and those per- 
formed elsewhere, as a foundation for a claim to re- 
covery for her own benefit. If the husband can 
consent to her giving her time and attention to the 
management of a millinery or dress-making establish- 
ment, or to any other regular business, away from her 
own, andif this makes the business her own, there 
seems to be no conclusive reason why she may not 
consent to her making her services in the household 
available in the accumulation of independent means 
on her own behalf. He relinquishes her right to her 
services in the one case no more than in the other, and 
perhaps in the last case the ordinary course of marita] 
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relations is least disturbed. In Tillman y. Shackleton, 
15 Mich. 447, the business for which the wife was pre- 
paring was that of keeping boarders; and in Merri- 
weather v. Smith, 44 Ga. 541, she was to give her 
personal labor in the cultivation of a cotton crop. In 
the well considered case of Peterson v. Mulford, 36 N. 
J. 481, the labor in the proceeds of which the wife was 
protected was picking berries, boarding children, sell- 


ing milk, butter, eggs, etc. Mason & Dunbar. Opin- 
ion by Cooley, J. 
eras 
VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT. 


JANUARY TERM, 1880.* 





MORTGAGE —OF GOODS TO BE MANUFACTURED — 
WHEN VALID IN EQUITY.—A., being the owner of a 
cotton factory, enters into a covenant under seal with 
T., which is duly admitted to record, which, reciting a 
previous deed of trust by A. to secure advancements 
made or to be made by T. to A., witnesses that in con- 
sideration of the premises and of the advances already 
made and to be thereafter made by T. for the purchase 
of cotton or for other expenditures connected with 
the manufacture of cotton goods at A.’s factory, the 
said A. covenants to deliver to the said T. each yard of 
cotton goods manufactured by him at the said factory. 
And T. covenants that he will, from time to time, ad- 
vance such sums of money as may be required for the 
purchase of cotton manufactured in said factory, and 
that he will advance further sums of money as may be 
required tu pay hands and necessary expenses incurred 
in running the machinery in said factory, ete. And it 
was further agreed between the parties that thesaid A. 
shall sell no goods manufactured in the said factory, 
unless upon receipt of a written authority from T. to 
that effect, specifying the amounts of goods to be sold, 
the price and terms of sale, and approving the credit 
of the purchaser; and T. shall receive five per cent for 
commissions and guaranty on the entire product of 
said factory, whether sold by T. or A., by the authority 
of T. as aforesaid. And T. is to have the same security 
under the said deed of trust as if this covenant had 
been executed at the same time asthe deed. Held, 
that the covenant by A. is valid in equity to secure to 
T. the cotton and goods thereafter purchased and made 
at the said factory, forthe repayment to him of all 
money advanced or paid by him for cotton to be 
manufactured at said factory and the expenses in- 
curred in running the said machinery, whether said 
advances were made before the date of said covenant 
or afterward. That the covenant having been duly re- 
corded, it is notice to all parties claiming under A. 
That the right of T. tothe raw cotton, cotton yarn and 
cotton cloth on hand is preferable to the right of an 
execution creditor of A. on an execution issued since 
the covenant was executed. Holroyd v. Marshal, L. 
R., 10 H. L. 19; Beall v. White, 94 U.S. 382, 387; 
Story’s Eq. Jur. (9th ed.), $1040; Dunham vy. Railway 
Co., 1 Wall. 254; United States v. New Orleans Rail- 
road, 12 id. 362; Borst v. Nalle, 28 Gratt. 423. First 
National Bank of Alexandria v. Turnbull & Co. Opin- 
ion by Anderson, J. 


NEGLIGENCE — BAILMENT — QUESTION FOR JURY.— 
A gratuitous bailee is only liable for gross negligence. 
The question of negligence on the part of an agent, as 
a general rule, is a question of fact, and not of law. It 
is only in that class of cases where a party has failed 
in the performance of a clear legal duty, that when 
the facts are undisputed, the question of negligence is 
necessarily one of law. When the question arises 
upon a state of facts on which reasonable men may 
fairly arrive at different conclusions, the fact of negli- 


* To appear in 32 Grattan’s Reports. 








gence cannot be determined until one or the other of 
these conclusions has been drawn by the jury. The 
inference to be drawn from the evidence must be 
certain and incontrovertible, or they cannot be de- 
cided by the court. Negligence cannot be conclusively 
established by a state of facts upon which fair-minded 
men may well differ. Detroit & M. R. Co. v. Van 
Steinberg, 17 Mich. 99; Railroad Co. v. Stout, 17 Wall. 
657; West Chester & P. R. Co. v. McElwee, 67 Penn. 
St. 311; Barron v. Eldredge, 100 Mass. 455; Doorman 
v. Jenkins, 2 Ad. & El. 256. The degree of negligence 
is a question for the jury. How much care will, in 
a given case, relieve a party from the imputation of 
gross negligence, or what omission will amount to the 
charge, is necessarily a question of fact, depending 
upon a great variety of circumstances, which the law 
cannot exactly define. Storer v. Gowen, 18 Me. 174, 
177. The question of gross negligence was left to the 
jury by Mr. Justice Story in Tracy v. Wood, 3 Mason, 
132. Carrington v. Ficklin’s Exr. Opinion by Burks, 
J. 


SURETYSHIP—UNDERTAKING FOR EMPLOYEE OF COR- 
PORATION — CONSTRUCTION OF INSTRUMENT —CHANGE 
OF EMPLOYMENT.— E. was employed by the 8. Express 
Company as freight clerk at P., and whilst so em- 
ployed executed a bond, with sureties, by which, after 
reciting that whereas E. is to be hereafter employed 
by the 8S. Express Company in its business of forward- 
ing by different railroads, etc., packages of any and all 
kinds, and movable property, including money and se- 
curities for money, E., in consideration of said em- 
ployment and the compensation he is to receive from 
said company for his services, covenants, etc., that he 
will well and truly perform all the duties required of 
him in said employment, and truly account for all 
money, etc., which may come to his possession or con- 
trol by said employment, etc. And E. and his sureties 
bound themselves for the faithful performance of the 
above covenants by E. in the penalty of $2,000. After 
the execution of this bond, E. was raised to the office 
of principal agent of the company at P., and whilst 
acting as such principal agent embezzled money which 
came into his hands. Jeld, there being no dispute 
about the facts, it is for the court to construe the in- 
strument, and the jury are bound to take the con- 
struction of the court as correct. The rule, as laid 
down by Baron Parke in Neilson v. Harford, 8 M. & 
W. 806, 823, is generally accepted. ‘The instruction 
of all written instruments,” he says, ‘** belongs to the 
court alone, whose duty it is to construe all such in- 
struments as soon as the words in which they are 
couched, and the surrounding circumstances, if any, 
have been ascertained as facts by the jury; and it is 
the duty of the jury to take the construction from the 
court, either absolutely, if there be no words of art or 
phrases used in commerce, and no surrounding cir- 
cumstances to be ascertained ; or conditionally, when 
those words or circumstances are necessarily referred 
to them. Unless this were so there would be no cer- 
tainty in thelaw,” ete. See, also, Brown’s Leg. Max. 
104, (side p.); 1 Chitty on Cont. (11th Am. ed.), 103; Tal- 
bot v. R. & D. R. R. Co., 31 Gratt. 685. And surround- 
ing circumstances relied on may be accepted as facts 
established, in like manner as if found by the jury. It 
is the province of the court to construe in the light of 
the facts, but the construction is limited by the rules 
of law to the language employed in the instrument. 
“The writing,’ says Greenleaf, ‘‘may be read by the 
light of surrounding circumstances in order more per- 
fectly to understand the intent and meaning of the 
parties; but as they have constituted the writing to 
be the only outward and reliable expression of their 
meaning, no other words are to be added to it, nor sub- 
stituted in its stead. The duty of the court in such 
cases is to ascertain, not what the parties may have 
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secretly intended, as contradistinguished from what 
their words expressed; but what is the meaning of the 
words they have used.”’ 1Greenl. on Evy., §277; Beau- 
mount v. Field, 18 Eng. Com. L. Rep. 334; Doe v. Tem- 
pleman, 24 id. 336, 343. In the case at bar, the obliga- 
tion, by its terms, extends to any employment of E. 
by the express company, and the sureties are liable to 
the company for the money embezzled by E. whilst 
acting as principal agent of the company at P. Collier 
v. Southern Express Co. Opinion by Burks, J. 
ae ees 


SUPERIOR COURT OF BUFFALO. 
GENERAL TERM ABSTRACT. 


HvusBAND AND WIFE— LIABILITY OF HUSBAND FOR 
REPAIRS ON WIFE’S HOUSE.—For many purposes a 
house belonging to the wife, but occupied by the hus- 
band as the home and residence of himself and family, 
may be regarded as in his possession rather than that 
of the wife. Alexander vy. Hard, 64 N. Y. 228. When 
repairs become necessary upon the premises, and no ar- 
rangement on the subject exists between them, it would 
appear to be as much his duty as that of the wife to bear 
the expense, since he has the beneficial use of the prem- 
ises. In ordering the repairs, she may be regarded as 
acting consistently with either character, that of owner, 
orasagent of her husband. Where, therefore, the wife 
directed the person who performed the work to her hus- 
band, and the latter promised to pay the bill, and he 
paid similar bills to other persons, it was left to the 
jury to find whether the wife acted as his agent in or- 
dering the repairs — whether he intended to adopt and 
ratify her act as his agent, and make the debt his 
own; and a verdict for the plaintiff was sustained. In 
such case, therefore, he promises to pay his own debt, 
and not merely that of a third person. Ross yv. Janes. 
Opinion by Beckwith, J. 

FORECLOSURE — DEFENDANT CANNOT SET UP PARA- 
MOUNT TITLE.—The only proper parties in a foreclos- 
ure suit are the mortgagor and mortgagee and those 
who have acquired rights or interests under them sub- 
sequent to the mortgage. The rights of those claiming 
by title paramount, or in hostility to the title of the 
mortgagor, cannot be litigated in such an action. 
Where, therefore, the complaintjavers that a de- 
fendant claims an interest in the premises accruing 
subsequent to the mortgage and inferior thereto, it is 
not necessary or proper for such defendant to set up a 
title existing in him which is paramount to the mort- 
gage, since no decree can be made in the action which 
will affect such title. Banks v. Walker, 3 Barb. Ch. 
438; Holcomb v. Holcomb, 2 Barb. 20; Lee v. Parker, 
43 id. 611; Brundage v. Dom. & For. Miss. Soc., 60 id. 
204; Lewis v. Smith, 9 N. Y. 502; Merchants’ Bank v. 
Thomson, 55 id. 7. Yerkes vy. Roots. Opinion by 
James M. Smith, J. 

MUNICIPAL CORPORATION — NEGLIGENCE.— A por- 
tion of the plank of a cross-walk was gone, leaving a 
space about four feet long, fifteen inches wide, and 
eight inches deep, and the plaintiff, before reaching 
this space, accidentally tripped and fell therein, break- 
ing his collar bone. Held, (1) that the defect in the 
walk was not the cause of plaintiff's fall. (2) That the 
evidence is insufficient to warrant the conclusion that 
the hole or space was the cause of the injury received, 
and that the injury would not have been the same if 
the plank had remained there and he had fallen upon 
that. The burden was upon the plaintiff to show that 
the defect in the walk caused the injury. Luedecke v. 
Buffalo. Opinion by James M. Smith, J. 

TURNPIKE ROAD — ABANDONMENT OF — OWNERSHIP 
OF BUILDINGS REMAINING THEREON.— Upon the re- 
peal of the charter of a turnpike company, and the 
abandonment or surrender of its road to a municipal 





corporation, pursuant to the statute of 1854, chap. 87, 
buildings erected thereon do not become the property 
of the person owning the fee of the highway upon 
which they stand, even though they are allowed to re- 
main thereon a considerable length of time; and an 
injunction cannot be maintained at the suit of such 
person against a purchaser of the buildings from one 
of the directors of the late company to restrain him 
from removing them. Johnson v. Heiser. Opinion 
by Beckwith, J. 


FORECLOSURE — RIGHTS OF MORTGAGEES AS TO SALE 
OF PARCELS.—A mortgagee of two lots of land released 
one of them from the lien of his mortgage, and at the 
same time the mortgagor gave a mortgage to B. on the 
lot released. Held, that the former mortgagee had a 
right to insist that the lot released, the title to which 
still remained in the mortgagor, should be first sold to 
satisfy a prior mortgage held by another party. Bern- 
hardt v. Lymburner. Opinion by James M. Smith, J. 


PLEADING — INFANCY — EVIDENCE NOT OBJECTED 
to.— The defense of infancy must be pleaded in order 
to be available. Where defendant’s counsel asked 
him his age, and the question was not objected to, and 
no further evidence was given upon the subject, held, 
that plaintiff was not precluded from raising the ob- 
jection, upon exception to the judge’s charge to the 
jury, that the defense of infancy not being pleaded, 
the testimony admitted was, under the issues, wholly 
immaterial. See Hamilton v. N. Y. Cent. R. R. Co., 
5LN. Y. 100. Cutter v. Getz. Opinion by James M. 
Smith, J. 


JUSTICES’ COURTS—MISJOINDER OF DEFENDANTS.-— 
The common-law rule that in an action upon contract 
against several persons alleged to be jointly liable, the 
plaintiff must establish the joint liability of all the de- 
fendants in order to recover against any of them, no 
longer prevails even in justices’ courts. That rule was 
adopted when the rules of pleading and practice were 
highly artificial and technical, and the rule itself is 
purely technical. It rested upon the doctrine that the 
allegations of the pleading must be proved exactly and 
without the slightest variance. Now, no variance be- 
tween the pleadings and proofs is regarded, unless it 
affects the merits and the essential rights of the par- 
ties, and amendments are allowed upon very liberal 
terms. The rule should cease with the reason for it. 
It was adopted in justices’ courts from courts of record 
and was enforced in the former merely because it was 
established and enforced in the latter. As to the lat- 
ter, the Code has changed it (§ 1204), and there ought 
not to be any difference between the practice in such 
cases in the courts of record and in the inferior courts. 
Otherwise, upon a new trial in the higher court (old 
Code, § 352), there would be this anomaly in the law: 
plaintiff could recover against one defendant and dis- 
miss as to the other, while he could not do so in the 
court below. Therefore, where in an action against 
several, upon an alleged joint contract, plaintiff proves 
one of them liable upon the contract, but fails to estab- 
lish the liability of the others, he may have judgment 
against one, and be dismissed as to the others. Lowe 
v. Rommel, 5 Daly, 17; Ackley v. Tarbox, 31 N. Y. 564; 
McGuire y. Johnson, 2 Lans. 305. Hammer v. Knell. 
Opinion by James M. Smith, J. 


————— 
CRIMINAL LAW. 

CONSTITUTIONAL LAW —RIGHT OF TRIAL BY JURY 
IN VICINAGE. — Under constitutional provisions that 
“The right of trial by jury shall remain,” etc., and 
that this method of trial shall be guaranteed in every 
criminal prosecution, held, that a statute providing 
that an accused person may be tried in another county 
than that where the offense was committed, the selec- 
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tion of the county of trial being left to State officials 
engaged in the prosecution, was unconstitutional. This 
right of trial by jury is not described but is under- 
stood, as it had existed before and had become known 
in the previous jurisprudence of the State. By impli- 
cation, at least, even a waiver of its advantages is for- 
bidden. Nothing is better settled on the authorities 
than that the Legislature cannot take away a single 
one of its substantial and beneficial incidents. Opin- 
ions of Judges, 41 N. Y. 550; Ward v. People, 30 Mich. 
116; and even the accused cannot waive any one of the 
essentials. Work v. State, 2 Ohio St. 296; Cancemi 
v. People, 18 N. Y. 128; Hill v. People, 16 Mich. 351; 
Allen v. State, 54 Ind. 461. Now, that in jury trial it 
is implied that the jury shall be by vicinage, is familiar 
law. Blackstone says the jurors must be “ of the issue 
or neighborhood, which is interpreted to be of the 
county where the fact is committed.’’ 4 Com. 350. 
This is an old rule of thecommon law. Hawk. P. C., 
b. 2, ch. 40; 2 Hale’s P. C. 264; and the rule was so strict 
and imperative that if an offense was committed partly 
in one county and partly in another, the offender was 
not punished at all. Hawk. P. C., b. 2, ch. 25; 1 Chit. 
Cr. L. 177. This over nicety was long since dispensed 
with, but the old rule has, in the main, been preserved 
in its integrity to this day. It istrue that Parliament, 
as the supreme power of the realm, made some excep- 
tions, which are enumerated by Mr. Chitty in 1 Crim. 
Law, 179, the chief of these being cases of supposed 
treason, or misprision of treason, examined before the 
Privy Council, and which, under a statute of Henry 
VIII, might be tried in any county; and offeuses of 
the like character committed out of the realm, and 
which, by a statute of the same arbitrary reign, 
were authorized to be tried in any county in England. 
But it is well known that the existence of such stat- 
utes, with a threat to enforce them, was one of the 
grievances which led to the separation of the American 
colonies from the British empire. If they were for- 
bidden by the unwritten Constitution of England, 
they are certainty unauthorized by the written Con- 
stitution of the American States, in which the utmost 
pains have been taken to preserve all the securities of 
individual liberty. It has been doubted in some States 
whether it was competent even to permit a change of 
venue, on the application of the State, to escape local 
passion, prejudice and interest (Kirk v. State, 1 Cold. 
344; Osborn v. State, 24 Ark. 629; Wheeler v. State, 
24 Wis. 52); but this may be pressing the principle too 
far (State v. Robinson, 14 Minn. 447; Gut v. State, 9 
Wall. 28); but no one doubts that the right toa trial 
by a jury of the vicinage is as complete and certain 
now as it ever was, and that in America it is indefeas- 





ible. 1 Bish. Crim. Law (2d ed.), $552; Whart. Crim. 
Law, § 277; Paul v. Detroit, 32 Mich. 108; Ward v. 


People, 30 Mich. 116. Michigan Sup. Ct., April 28, 1880. 
Swart v. Kimball. Opinion by Cooley, J. 


ForRGERY — ALTERATION OF MEMORANDUM INDORSED 
BY HOLDER OF NOTE.— On the back of a promissory 
note, made by L., defendant, who held the note, had 
indorsed, ‘* Received from 8. Lloyd the sum of $120. 
24-8-74."" This was not signed by any one. Afterward 
he altered the indorsement by changing the $120 to $20 
and adding the words ‘“‘as interest.’”’ Held, that in 
the absence of any allegation that the indorsement was 
intended as a receipt for the benefit of the maker of 
the note, an indictment for forgery would not lie. 
This does not conflict with Kegg v. State, 10 Ohio, 75. 
In that case one Patterson owed Kegg a note of 
$100. Patterson made a payment of $33.25, and in the 
presence ond with the concurrence and by the direc- 
tion of Kegg, Patterson made this indorsement on the 
note: ‘ Reec’d May 4, 1839, on the within note, thirty- 
three dollars and 25 cents.’’ Kegg retained the note, 


and when presented for final adjustment the indorse- 








ment had been altered so as to read thirteen instead of 
“*thirty-three’’ dollars. Kegg was held guilty of 
forgery because the words were indorsed on the note 
by Patterson by his direction, and the court say that 
“it is unnecessary to determine what would have been 
the effect of the indorsement if made by the payee 
without the privity and knowledge of the maker.” In 
the case at bar the indorsement may have been no 
more than a mere private memorandum made by the 
payee, never delivered as a receipt, and not being 
signed, he had the right to alter it. In the case cited 
it was the concurrent act of the parties, and was the 
means employed by them to preserve the evidence of 
payment. The distinction is apparent. Iowa Sup. 
Ct., April 7, 1880. State of Iowa v. Davis. Opinion 
by Rothrock, J. 


TRIAL—ACQUITTAL CANNOT BE SET ASIDE OR RE- 
VIEWED.—It has always been a settled rule of the 
common law that after an acquittal of a party upona 
regular trial on an indictment for either a felony ora 
misdemeanor, the verdict of acquittal can never after- 
ward, ov the application of the prosecutor, in any form 
of proceeding, be set aside and a new trial granted, 
and it matters not whether such verdict be the result 
of a misdirection of the judge on a question of law, 
or of a misconception of fact on the part of the jury. 
2 Hale’s P. C. 310; 2 Hawk. P. C., b. 2, ch. 47, $12; 3 
Whart. Am. Crim. Law, § 3221; 1 Bishop’s Crim. Law, 
§§ 992, 993. This cardinal rule has been clearly and 
definitely settled in England, and has never been 
modified by legislation there, nor in any other State 
in this Union, nor indeed, so far as is known, in any 
other country where trial by jury under the common 
law prevails. Maryland Ct. of Appeals. State of Mary- 
land vy. Shields. Opinion by Miller, J. (Appearing 49 
Maryland Reports.) 

—— 
RECENT ENGLISH DECISIONS. 

AUCTIONEER — DUTY AS TO GOODS IN POSSESSION’ — 
BAILMENT.— An auctioneer has not merely the cus- 
tody of goods intrusted to him for sale, but also an 
interest in and possession of them, whether the sale be 
on the premises of the owner or in public auction 
room. An auctioneer having been requested by A to 
sell certain goods, agreed to do so at a warehouse where 
they were stored by A. The day before the sale he 
received notice that B claimed the goods, notwith- 
standing which he put them up for sale and returned 
to A those not sold. B having proved her right to the 
goods, held, that the auctioneer was liable for the value 
of the goods returned to A, as well as of those sold. 
Williams v. Millington (1 H. Bl. 81) followed. Chan. 
Div., May 1, 1880. Davis v. Artingstall. Opinion by 
Fry, J., 42 L. T. Rep. (N. S.) 507. 

CRIMINAL LAW—INDECENT ASSAULT ON CHILD. — 
On the trial of an indictment for an indecent assault 
upon a little girl only seven years of age, the child was 
examined as a witness. The prisoner’s counsel pro- 
posed to address the jury on the consent of the child 
to the assault. The chairman refused to allow him to 
do so, ruling that a child of seven years old might sub- 
mit, but could not give consent to the assault. The 
prisoner was convicted. Held, that the conviction 
must be quashed. Following Reg. v. Read (1 Den. C. 
Cas. 377; 3 Cox’s C. Cas. 266). Cr. Cas. Res., May 1, 
1880. Reginav. Roadley. [Note.—In Reg. v. Read the 
jury returned a verdict of ‘Guilty; the child being an 
assenting party, but that from her tender years she did 
not know what she was about.’’ An obviously imper- 
fect verdict. See Reg. v. Lock, L. Rep. C. Cas. R. 10; 
12 Cox’s C. Cas. 244.] 42 L. T. Rep. (N. S.) 515. 

DEED — FROM COMMITTEE OF LUNATIC — EXECUTION. 
— A deed to which a lunatic is expressed to be a party 
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by his committeesjis sufficiently executed by the com- 
mittees merely affixing seals and signing their own 
names. Ct. of Appeal, April 8, 1880. Lawrie v. Lees. 
Opinions by James and Bramwell, L. JJ., 42 L. T. Rep. 
(N. S.) 485. 


WARRANTY—ON SALE OF HORSE AT AUCTION. — 
Where, at a sale by auction of a horse warranted a 
good worker, one of the conditions of sale was that 
any horse not answering a warranty must be returned 
by five o’clock on the day after the sale, to be tried by 
a competent person appointed by the proprietors of 
the repository where the sale took place, whose decis- 
ion should be final, held, that no action could, in the 
absence of fraud, be brought by the purchaser for 
breach of warranty, the horse not having been returned 
on the day after sale. Ct. of Appeal, Feb. 26, 1880. 
Hinchcliffe v. Barwick. Opinions by Bramwell, Bag- 
gallay and Thesiger, L. JJ., 42 L. T. Rep. (N. 8.) 492. 


———____——_ 


NEW BOOKS AND NEW EDITIONS. 


39TH MICHIGAN REPORTs. 


THIS volume contains decisions from June 11th to 

November 22, 1878, thus closing up the gap left by 
the reporter, whose last volume is the 41st. The vol- 
ume contains 884 pages, is reported by Henry A. 
Chaney, and is published by W.S. George & Co., of 
Lansing. It is rich in interest. We briefly note the 
following decisions: Rindskopf v. De Ruyter, p.1.—An 
oral order, in Michigan, to the agent of a Wisconsin 
firm, for liquors to an amount exceeding fifty dollars, 
subject to acceptance or rejection on arrival in Mich- 
igan, followed by delivery to a carrier in Wisconsin, 
does not constitute a binding contract under the Wis- 
consin statute of frauds, and is void under the Mich- 
igan prohibitory law. This is in harmony with 
Hausman v. Nye, 62 Ind. 485; 8. C., 30 Am. Rep. 199; 
Keiwert v. Meyer, 62 Ind. 587; 8. C., 30 Am. Rep. 206. 
People v. Bringard, p. 22.—It is embezzlement for a 
town treasurer to appropriate trust funds to private 
purposes and refuse to account for them, although he 
is not bound by law to pay over the identical money 
received. McFarlane v. Clark, p. 44.—A _ probate 
judge named as legatee may lawfully make the orders 
of hearing and notice for proof of the will. Drockway 
v. Innes, p. 47.— An assistant chief engineer of a rail- 
road company is not a ‘“‘laborer’’ within the meaning 
of provisions rendering the stockholders of corpora- 
tions liable for labor debts. The same is held of a 
contractor for building the road-bed. Peck vy. Miller, 
p. 594. See Stryker v. Cassidy, 76 N.Y. 50; also 21 
Alb. L. J. 405. Gibson v. Cranage, p. 49.— A contract 
for a portrait to be ‘‘satisfactory’’ to the customer, 
gives him the option of refusing it at his pleasure. ‘To 
the same effect, Zaleski v. Clark, 44 Conn. 218; 8. C., 26 
Am. Rep. 446; also 21 Alb. L. J. 465. Wheeler v. Con- 
stantine, p. 62.— A note valid in Michigan is there pre- 
sumed valid in Indiana; and if an Indiana woman 
pleads her disqualification to make a note given by her 
for goods purchased by her in Michigan, she must 
support it by proof of the Indiana law. Bullock v. 
Taylor, p. 137.— A provision in a note for an attorney 
fee in case of proceedings to collect is void. Liddle 
v. Needham, p. 147.— An oral agreement by A to B for 
land to be deeded by him to C is void, although B 
deeds the land accordingly. Keer v. Kingsbury, p. 
150.— Erections made by a lessee on the leased prop- 
erty do not come within a subsequent mortgage of the 
premises, although the lessee neglects to remove them 
during the term and accepts a renewal of the lease 
from a new landlord. Bay County v. Bradley, p. 168. 
—A. county cannot maintain ejectment to remove ob- 
structions from land dedicated as a street, but held 
adversely. Leonurd vy. Phillips, p. 182. —The addition 





of the word ‘‘annually”’ to the interest clause of a 
note payable in less than two years is not a material 
alteration, as it does not require the payment of inter- 
est at the end of the year. Johnston v. Kimball Town- 
ship, p. 187.—A surety is not bound by an official bond 
not signed by a principal named therein, but delivered 
without the surety’s knowledge or consent, and the 
burden of proving such consent is on the plaintiff. To 
the same effect is Hall v. Parker, p. 287. Fuulks v. 
People, p. 200.— On a prosecution for selling intoxicat- 
ing liquor to a minor, it is a good defense to show that 
the seller reasonably believed him of age. To same ef- 
fect, Furrell v. State, 32 Ohio St. 456; S. C., 30 Am. 
Rep. 614; and see note, p. 617. Brown v. Barnes, p. 
211.—In an action of slander, the pecuniary standing 
of the defendant may be shown to indicate the influ- 
ence of his speech, but not in itself to enhance dam- 
ages. People v. Cook, p. 236.—Homicide is not justified 
by the defendant’s belief that the deceased had 
administered drugs to the defendant’s sister in the 
unaccomplished endeavor to effect her seduction. 
Long v. Battle Creek, p. 825.— An oral proposition by a 
citizen to a city council, that if the city would build 
one-half of a bridge across a certain river, he would 
build the other half, or if the city would build the 
whole he would pay for half, is binding ou him if the 
city builds the bridge. Gregory v. Wendell, p. 337.—An 
agreement for future delivery of stocks, where there 
is no intention of delivering, but ouly of settling the 
difference between the agreed and the market price, is 
invalid, and “margins”? cannot be recovered back. 
Woods v. Ayres, p. 345.— Assumpsit cannot be based 
on a spontaneous and unasked service, rendered 
through kindness or to be more probably accounted 
for than by the expectation of payment. Foster v. 
Schipps, p. 376.— A publication in a newspaper of a 
false statement that a city physician, who is appointed 
by the common council and not publicly elected, has 
caused the death of a patient by malpractice, is not 
privileged, and is libellous. Mastus v. Houck, p. 451.— 
One party to a building contract cannot be compelled 
to accept work not performed according to the specifi- 
cations, and to rely on recoupment for his indemnity. 
Caumpan v. Langley, p. 451.— A statute permitting the 
public sale by a public officer of animals found running 
at large in a public highway, and directing the pay- 
ment of the proceeds, less the expenses of sale and 
keeping, to the owner, witha certain time for redemp- 
tion, is constitutional. Kelly v. Reynolds, p. 464.—A 
will provided, ‘To my wife the provision made for 
her by the statutes of this State I deem sufficient ;” 
and after giving sundry legacies, concluded by giving 
to the testator’s son, ‘‘all the residue of my estate 
after paying the above bequests, legacies, and my 
debts and the expenses of settling my estate ;’’ held, 
that the wife took such a share as if the testator had 
died intestate. School District v. Gage, p. 484.—A 
school district cannot be garnished for teachers’ wages, 
the statute prohibiting the garnishment of municipal 
corporations. Teachers’ wages are not subject to de- 
ductions for recognized holidays. Lake Superior Iron 
Co. v. Erickson, p. 492.— Where a mining company 
contracts for the removal of ore, but assumes the duty 
of making arrangements to protect the workmen, it is 
liable to the contractor’s employees for injury in con- 
sequence of neglect of that duty. Cordes v. Miller, p. 
581.— A lessee of wooden building, covenanting to re- 
build in case of fire, is released by the enactment of a 
valid ordinance prohibiting the erection of wooden 
buildings. Cumpau v. North, p. 606.— Under a stat- 
ute prohibiting the disclosure by a physician of informa- 
tion acquired in professional attcndance and neces- 
sary to enable him to prescribe, in an action for 
damages for a personal injury by defendant’s 
violence, a physician is not precluded from di- 
vulging the plaintiff's admission to him that the 
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injury existed before the defendant's act, unless 
it appeared that the disclosure was necessary to 
enable him to prescribe. Marsh v. Colby, p. 626.—In 
the absence of notice against trespass, no action will 
lie for taking fish from a small lake nearly surrounded 
by the plaintiff's land. Crittenden v. Schermerhorn, p. 
661.— Where alimony in a wife’s suit for divorce has 
been fixed by the court and duly paid by the husband, 
the husband is not liable for subsequently furnished 
necessaries. Russell v. People’s Savings Bank, p. 671. 
—A married woman is not liable on her indorsement 
of a note transferred by her to secure the debt of a 
corporation in which she isa stockholder. Bosman v. 
Akerley, p. 710. — A guaranty of collection cannot be 
enforced until legal proceedings to collect have been 
instituted and proved ineffectual. 








ABBOTT'S JUDGE AND JuRY. 


Judge and Jury. A popular explanation of leading topics 
in the Lawof the Land. By Benjamin Vaughan Abbott. 
New York: Harper & Brothers, 1880. Pp. 432. 

The following topics are treated in this volume: 
Constitutional government; birds-eye view of Ameri- 
can courts; the American library of law; colonial 
jurisprudence; citizens; civil rights; Indians; Chi- 
nese; National banks; commerce; trade-marks; met- 
ric system; admiralty jurisdiction; California land 
claims; polygamy; marriage; married women; di- 
vorce; insane persons; codification; civil damage 
laws; cruelty to animals; lotteries; Sunday laws; cor- 
porations; driving and walking; finding and stealing; 
tumble-downs; gas-explosions; house or house; pho- 
tographs; firearms or fireworks; doctors and drug- 
gists; public school punishments; drawing one’s own 
will; express companies; railroad companies; tele- 
graphs. On these topics the author comments ina 
popular way, with much good sense, in a pleasant style, 
and with occasional gleams of humor, illustrating the 
subjects with cases new and old, including some that 
do not find a place in books. The book is well designed 
to give the layman acorrect idea of such legal topics 
as are the most apt to fall in the way of his reading in 
newspapers. Mr. Abbott is well known to our pro- 
fession as acompetent legal author and compiler, and 
has judged wisely in putting before the non-professional 
world some correct views on legal subjects of common 
interest. The lay reader will hardly find so much use- 
ful information on legal points in any other publica- 
tion. The volume has references to the cases cited, and 
an index, and is published in an attractive form. For 
sale by S. R. Gray, Albany. 

jeatatiinindebaiamiaias 


NOTES. 





\ E were in error in stating, ante, p. 41, that the 
referee’s decision in Thorp v. Thorp was reversed 
by the General Term. The court at Special Term, on 
the authority of the Marshall case, refused to adopt 
the referce’s views and enter judgment in conformity 
with his report. —— We have added to our weekly in- 
dex, in compliance with a suggestion from several sub- 
scribers, a detailed index to the abstracts, which we 
hope will save our readers some trouble in searching 
for references. —— The State Library will be closed to 
the public, from the fifth to the twentieth of August, 
inclusive, for the purpose of cleaning and repairs. 


The current number of the Jowrnal du Droit Inter- 
national Privé, has leading articles on the Power of 
French tribunals to take cognizance of suits between 
strangers, by M. Ferand Giraud; the Effect and the 
execution of foreign decrees and judgments in Greece, 
by M. Saripolos, of Athens; and the Case of Bauffre- 
mont, by M. Renault. The Journal thus speaks of an 





old acquaintance of ours, namely, Short Studies of 
Great Lawyers: ‘“ The author has brought together in 
this publication a series of biographical disquisitions 
originally appearing in the ALBANY LAW JOURNAL, 
which he has conducted with so much ability since the 
death of the regretted I. G. Thompson. He passes 
successively in review the greatest jurists of England 
and the United States. * * * Monotony, repetition, 
tautology are the usual accompaniments of such works. 
Mr. Irving Browne has surmounted these difficulties, 
and shows that the literary spirit can be united with 
the judicial tone in the happiest manner. The French 
legal journals ought to follow the example which the 
wise editor of the ALBANY LAW JOURNAL has given 
them, and often present to their readers sketches as 
interesting and instructive of the great characters who 
have illustrated the bar and the magistracy.’’ —— Vol- 
ume 2 of the North-western Reporter has reached us. 
It contains all the decisions from Iowa, Nebraska, 
Minnesota, Dakota, Wisconsin and Michigan, from 
Sept. 1 to Nov. 15, 1879, covering 1,178 pages, with an 
index and table of cases reported. This is a great and 
growing enterprise. 

The Southern Law Journal and Reporter gives the 
following description of some eminent lawyers who 
appeared in a recent important trial at the west: ‘‘ Our 
readers will forgive us if we turn aside for a moment 
to give the impression made on us by the few cele- 
brated men named above in the conduct of this cause, 
first of whom is the ‘ acknowledged head of the Ameri- 
can bar,’ Charles O’Conor, who looks something over 
seventy years old, the little hair he has left being snow 
white, as well as the rim of short-cropped whiskers 
encircling his face. He is about five feet eight or ten 
inches high, has a well shaped, but not a very large 
head. The most remarkable feature about him, being 
his brilliant, penetrating eye, which his many years 
have not dimmed, together with the grace and dignity 
with which he bears himself, makes him noticeable. 
Altogether he isa grand old man, and we could not 
help but admire the simplicity and clearness of his 
argument in this case. He appeared for the bondhold- 
ers. C. F. Southmayd isa born lawyer, if there ever 
was one; small in stature, with sharp, clear-cut feat- 
ures, a sharp, squeaky voice, round shoulders; he looks 
as if he had spent his whole life in an office, and we 
reckon he has, for we heard of his asking very confi- 
dentially of a friend while in Nashville, ‘if there were 
many secesh around here now.’ He has attained great 
celebrity in New York, and for refined distinctions 
and close argument we have never seen his equal, and 
yet he is no orator, delivering nine-tenths of his speech 
without looking at the judge, in fact with his back 
turned to him part of the time, and in a voice scarcely 
audible. He represents the railroads. Stanley Mat- 
thews, from his connection with the present chief 
executive of the Nation, together with his prominence 
as a politician, is perhaps better known than either of 
the above. He is a splendid specimen of the genus 
homo, but perhaps having the appearance of being a 
little too well fed. He represented in these causes the 
substitution bondholders, that is, the holders of the 
bonds issued by the railroads to liquidate the State’s 
lien. He made a magnificent argument, and assisted 
by a magnificent voice, delivered it in a magnificent 
manner. Judge Hoadly, last, but by no means least, 
is a handsome man, some six feet high, whose splendid 
head and luminous eyes mark him as a great man, and 
this country is bound to hear more of him, for he is 
yet young, but has reached a place among the dozen of 
our greatest lawyers. All in all he is the readiest man 
we ever saw at the bar; like a cat he always falls on his 
feet, ready for a renewal of the combat. Taken alto- 
gether, we venture the assertion that a greater array 
pa a talent never crossed swords than met in this 
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CURRENT TOPICS. 





JE have always remarked the disposition of the 
\ English judges to interrupt and argue with 
counsel in the argument of causes. The reports are 
full of this sort of colloquy. He must be a very 
great judge who does not appear to disadvantage 
in this exercise, and it is hardly fair to the judges 
and not very useful to the bar to report all this 
judicial talk and putting of questions. Nobody 
cares much for the rough draft of a great author's 
work, filled with interlineations and erasures, and 
frequently far inferior in expression and in plan to 
the completed publication. These oral drafts of a 
judge’s opinion are often as crude and subject to 
modification or rejection. The practice is also 
unfair to the lawyer, whose current of thought is 
thus broken up, and who is sometimes put at a 
seeming disadvantage without any substantial basis. 
The London Law Times says: ‘‘ Judicial thinking 
aloud is one of the vices of our modern judicial 
system. The vigorous reporter who presents almost 
verbatim in the columns of the Zimes the doings of 
the Court of Appeal at Westminster, shows very 
clearly to what arguments in courts of law have 
been reduced. A running fire of questions from 
three astute judges is not an ordeal through which 
any counsel ought to be expected to pass in advo- 
cating a client’s cause, and we think that the judges 
of half a century ago would open their eyes with 
amazement if they could peruse a faithful report of 
The 
minority of judges in the present day have the 
faculty of listening. The majority utter their 
thoughts and their criticisms freely as they go along. 
The consequence must be, that arguments become 
much inflated without any compensating advantage, 
The only consolation is that the evil cannot increase 
in magnitude.” 


proceedings in any of our courts of law. 


The the Master of the Rolls, in 
Mayor v. Rigys, will certainly startle the unpro- 
fessional mind, if it proves acceptable to the bar. 
The point held is, that where one grants to another 
land surrounded by the grantor’s land, a right of 
way for ingress and egress exists by necessity, but 
only for the purpose of the enjoyment of the granted 
land in the state and for the purpose for which it 
was used at the time of the grant. So, such a right 
of way to agricultural land: will not enure for the 
purpose of using the land for building, for other 
than agricultural purposes. In other words, if a 
man buys a farm so situated, he cannot have a right 
of way by necessity for mining on the land, nor for 
making brick from the clay, nor for carrying on a 
saw-mill or a quarry. Goddard says (Easements, 


decision of 


77), of ways, ‘‘ they may be general in their charac- 
ter, or in other words, usuable for all purposes, or 


Von. 22.— No. 6. 





they may be limited to particular purposes,” ‘‘but 
the extent of the right must always depend upon 
the words of the instrument creating the right,” or 
upon prescription. Now we should say, that as the 
nature of the way follows that of the grant, in the 
case of an unrestricted and unconditional grant, not 
reserving a way over the grantor’s surrounding land, 
the way by necessity would also be unrestricted. 
Certainly in the case under consideration, the grantee 
was not bound always to use the land for purely ag- 
ricultural purposes. He had a right to mine, quarry, 
or make brick or lumber, and if so, why must he 
not have a right to carry off his products? Does 
not a way by necessity fit itself to the lawful uses 
of the grant? If it were not so, the grantor could 
accomplish indirectly what he has not chosen to 
guard himself against by restrictions in the grant. 


In a notice of 38th Michigan Reports, the Southern 
Taw Review says: ‘*The case of Grand Rapids & 
Indiana Railroad Co. v. Huntley, p. 537, is caleu- 
lated to arrest the attention. It denies two weil- 
settled rules of American law relating to the 
responsibility of carriers for injuries to passengers. 
The first is, that the breaking down of the carrier’s 
vehicle or the giving way of his road is prima facie 
evidence of negligence; the other is, that a carrier 
of passengers is bound to more than ordinary care. 
On the last point the court cites three modern 
English cases and some previous cases in Michigan. 
It is sufficient to say that the law as laid down by 
Lord Mansfield and Lord Ellenborough — and this 
was merely stage-coach law —was that the carrier 
was bound to look out for the safety of his passen- 
gers as far as human care and foresight could go, 
and that the breaking down of his means of trans- 
portation was prima facie evidence of negligence on 
his part. But the modern English judges, with their 
pockets full of railroad shares, have diminished the 
carrier's liability, even where he drives his carriage 
by steam at six times the speed of the old stage- 
coach, to that of ordinary care. We state with 
confidence that the old English rule is the law as 
administered in the Supreme Court of the United 
States, and the highest court of every State in the 
Union, except Michigan, where the question has 
arisen.”’ The accident occurred from a broken axle. 
The stress of the case lay on the charge of the trial 
court that ‘‘no diligence or care in the railroad 
company could exempt them from want of care in 
the manufacture of the cars and axles.” The ap- 
pellate court said: Passenger carriers ‘‘are liable 
only when there has been actual negligence of them- 
selves or their servants. If they exercise their 
functions in the same way with prudent railway 
companies generally, and furnish their road and run 
it in the customary manner which is generally found 
and believed to be safe and prudent, they @o all 
that is incumbent upon them.” The rest of the 
opinion is to the effect, that if the railway compa- 
nies buy their vehicles of reputable manufacturers, 
and give them the usual and practicable examina- 
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tion, they do all that is necessary, and are not re- 
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sponsible for defects not discoverable on such exam- 
ination; that they have a right to rely on the care 
and skill of the manufacturers and such examina- 
tion, and are not insurers of the safety of their vehi- 
cles. The opinion is short and contains no exami- 
nation nor comparison of authorities, nor do any of 
the previous Michigan cases referred to. The Re- 
view is substantially correct in its statement, but 
the Supreme Court of Tennessee, in Nashville & De- 
catur Railroad v. Jones, 9 Heisk. 27, have held in 
accordance with the Michigan court. The ruling is 
adverse to that of our Court of Appeals in Zegeman 
v. Railroad, 13 N. Y. 9. Only one of the English 
cases cited is in point. It is unquestionable, in spite 
of Aldenv. N. Y. C. R. R. Co., 26 N. Y. 102, that 
a passenger carrier cannot be held as an insurer of 
the safety of his vehicle, but both upon principle 
and authority he is held in this country to warrant 
due care and skill in the manufacture. Otherwise 
the passenger would be remediless, for he has no 
cause of action against the manufacturer, whereas 
the carrier has. To adopt the conduct of other rail- 
Way companies as a criterion of prudence is very 
unsafe, for the most prudent are notoriously very 
negligent. We quite agree with the Review. 


We are inclined to believe that the solution of the 
inquiry, what constitutes such a resemblance be- 
tween trade-marks as is calculated to deceive the 
public, depends very much on the peculiar minds of 
different judges, and peculiar states of mind of the 
same judge. The chancellor’s foot is now heavier, 
now lighter. Two recent English cases illustrate 
this. In the case of Worthington’s Trade-Mark, the 
applicants were refused leave to register a triangu- 
lar mark, with a church in it, for beer, on the 
ground that if colored red, it might interfere with 
the red triangle of Messrs. Bass, which, as_regis- 
tered, appeared to be a mere triangular black blotch. 
In connection with this decision, the Solicitors’ Jour- 
nal suggests that trade-marks should be registered 
in the color in which they are to be used. On the 
other hand, in Goodwin v. Venning, the plaintiffs 
were the registered owners of a trade-mark in re- 
spect of tobacco, and consisting of a judge’s head, 
with the words above ‘‘Old Judge sun-cured Vir- 
ginia smoking tobacco,” and the name of the plaint- 
iffs underneath. The defendants had recently reg- 
istered a trade-mark consisting of the full figure of 
a judge dancing with a pipe in his mouth, and an 
interwoven scroll with the words ‘*‘ Young Judge 
tobacco and cigarettes,” and the name of the de- 
fendants. The plaintiffs moved for an injunction 
to restrain the infringement of their mark, and they 
adduced evidence showing that their tobacco was 
well known in the market as ‘Old Judge,” or 
** Judge” tobacco, but there was no evidence that 
any person had been actually deceived by the de- 
fendants’ labels. Some of the witnesses deposed 
that if they heard the word ‘‘ Judge ” applied to 
tobacco they should consider it meant the plaintiffs’ 
tobacco. Jessel, M. R., was of opinion on a com- 
parison of the two marks, that the defendants’ mark 
did not so closely resemble that of the plaintiffs’ as to 





be calculated to deceive. This seems sailing very 
close tothe wind. Indeed, the court said ‘‘ he could 
not approve of the mark,” and ‘‘it was, in his opin- 
ion, the duty of traders in taking a new mark to 
use such a distinctive device as could not possibly 
deceive.” We think the public would be as apt to 
be deceived in this case, as by the adoption of the 
words ‘‘Lone Jack,” on parcels of tobacco, with 
distinctive surroundings. See 21 Alb. L. J. 503. 

The Canada Legal News reports the case of Brad- 
ley v. Logan. The action was brought on a promis- 
sory note, by a citizen of the United States. The 
plaintiff described himself as ‘‘ Esquire,” the law 
requiring that the plaintiff shall state his occupa- 
tion or quality. The defendant objected that the 
plaintiff gave himself no title. It was proved that 
there is no such title in this country. But the 
court said: ‘*The exception of the defendant is 
wanting in this, that it does not say in what respect 
the description is defective. It complains of the 
total want of description; but the quality of es- 
quire is sufficient in itself, and in our law has a sig- 
nificance, and I see no proof that the plaintiff is not 
an esquire as we understand, though the title has no 
significance in the United States. Vide Comyn’s Di- 
gest, vo. Dignity, p. 405. Stephen’s Comm. 3, 15.” 
Abbott (Law Dict.) says: ‘It is familiarly em- 
ployed in the United States, but is a title of courtesy 
merely.” Webster says it is ‘‘a general title of re- 
spect in addressing letters.” The English judges, 
it seems, are punctilious but not harmonious about 
their titles. The Solicitors’ Journal says: ‘‘A few 
days ago a Queen’s counsel, while moving in a case 
in the Exchequer Division, addressed one of the 
learned judges as ‘ Sir FitzJames Stephen,’ where- 
upon his lordship corrected the title to Mr. Justice 
Stephen. Counsel, in apologizing for the error, 
mentioned that he had been led into it by the fact 
that another learned judge wished to be styled Sir 
Henry Hawkins; and he might have added that yet 
another learned judge appears to desire to drop the 
‘Mr.,’ and to share with a once eminent financier 
and many foreign potentates the title of ‘ Baron.’ 
To any other learned judge who may be in search of 
some <esignation distinguishing him from his 
brethren we would respectfully commend the title 
by which the court is frequently addressed in peti- 
tions drafted by native pleaders in India — ‘The 
Presence.’ ”’ 

eens 
NOTES OF CASES. 

MHE case of Davis v. City of Somerville, Massachu- 
| setts Supreme Court, June, 1880, was an action 
for personal injuries occasioned to the plaintiff while 
travelling on Sunday upon a highway which was 
out of repair. The plaintiff, in company with a 
lady friend, drove from Boston to Cambridge, in 
the afternoon of the above day, for the purpose of 
attending a funeral; on leaving Mount Auburn Cem- 
etery, the lady asked the plaintiff to take her back 
by way of Charlestown, so that she could call upon 
her sister-in-law; the plaintiff assented, and while 
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so doing the accident happened. Neither the 


plaintiff nor the lady testified as to the purpose for 
which the call was to be made; nor did it appear 
that the plaintiff had any acquaintance with the 
sister-in-law. The trial court left it to the jury to 
say whether he was travelling for any other purpose 
than that of going to or returning from the funeral. 
The jury found for the plaintiff. This was reversed, 
the court saying: ‘‘It was correctly ruled at the 
trial that the plaintiff could lawfully travel on the 
Lord’s day for the purpose of going to or returning 
from the funeral, and that it was not necessary that 
he should return by the same or by the shortest 
route, unless the route taken by him was so unrea- 
sonable and inconvenient as to show a purpose out- 
side of the alleged necessity or charity. But if, 
while in attendance at the funeral, or upon leaving 
the cemetery, it was proposed to him by his com- 
panion to go to another place, not upon the ordinary 
return route, in order for her convenience or pleas- 
ure, to visit a friend, and if he acceded to this pro- 
posal, it would be the substitution of a new and 
different purpose of the journey in place of that 
which he had in view when he began it, and a pur- 
pose entirely outside of the necessity or charity 
which influenced him at the outset. If he had 
taken her from her residence and gone with her to 
Charlestown to the intended visit on the 
Lord’s day, without attending the funeral at all, it 
would have been a clear violation of the statute. It 
is difficult to see why it would be any the less so if, 
having attended the funeral, he, instead of return- 


make 


ing directly from it, accepted an invitation to make 
a different journey for a purpose having nothing 
whatever to do with the funeral. It makes no dif- 
ference that the determination to make that journey 
was formed after he had attended the funeral and 
was about to return. By the terms of the statute 
he had no right to make that journey at all on that 
day and for that purpose. The majority of the 
court are, therefore, of opinion that the presiding 
judge fell into the error of submitting to the jury 
what was really a question of law; and that he 
should have instructed them, that upon the undis- 
puted facts of the case, the plaintiff had not brought 
himself within the exception expressed in the stat- 
ute, and was not entitled to maintain the action.” 


In Me Campbell v. State, Texas Court of Appeals, 
Austin term, 1880, 3 Tex. L. J. 726, before the pro- 
cess of impanelling the jury was began, the defend- 
ant objected to any person being sworn and impan- 
elled as a juror who did not understand and speak 
the English language, which objection was over- 
ruled by the court. Thereupon the jurors, as sum- 
moned, were called and the defendant exercised his 
right of peremptory challenges until they were ex- 
hausted, after which eight jurors, whose names are 
set out, were called and upon their roire dire, stated 
that they did not speak or understand the English 
language. The defendant then challenged each of 


these jurors for cause, on that account, which chal- 
lenges were disallowed, and the jurors accepted 





over his objection. When the argument was 


reached counsel for defendant asked the privilege 
of addressing the jury in the Spanish language, 
that being the only language understood by a ma- 
jority of the jury. This was refused, although no 
objection was interposed by the State. The court 
said: ‘*The right of a defendant charged with 
felony, to be tried by jurors who understand the 
English language, is not an open question in this 
State. In Lyle’s case, 41 Tex. 172; 8. C., 19 Am. 
Rep. 38, the question was maturely considered and 
determined affimatively, and no subsequent legisla- 
tion, organic or statutory, has qualified the ruling 
in that case.” ‘A trial would be legally fair and 
impartial, within the meaning of the Constitution, 
before a jury of deaf mutes, who, by reason of 
their misfortune, could not hear a word of the tes- 
timony or argument of counsel, and a trial before 
either could be nothing less than a mockery. After 
having forced such a jury upon the prisoner, in vio- 
lation of his constitutional privilege, the error was 
magnified by a refusal to permit his counsel to ad- 
dress them in a language they could comprehend, 
or to consume, at least, a part of the time allotted 
him for argument, in that language. The initial 
error would of course not have been cured by al- 
lowing an argument of that character, but the con- 
cession would at least have enabled counsel to 
present their views of the case in a manner intelli- 
gible to the jury, instead of being forced to resort 
to virtual pantomime in so far as eight of the jurors 
were concerned. This was not permitting the pris- 
oner to be heard by himself, or counsel, or both.” 
This is sustained by State v. Marshall, 8 Ala. 302, 
and Lafayette, etc., Co. v..New Albany R. Co., 19 
Ind. 90. Contra: Trinidad vy. Simpson, California 
Supreme Court, 10 Cent. L. J. 149. The import- 
ance to the State as well as the prisoner of having 
a jury conversant with the English language, is 
illustrated by a case in England, where, at the re- 
cent sessions at Brighton, a prisoner was discharged 
on the foreman of the jury stating that they found 
him ‘not guilty.” Subsequently, however, and 
after some of the jury had left the box, it was con- 
veyed to the court that they intended to return a 
verdict of guilty, with a recommendation to mercy; 
but that the foreman, who was a foreigner and 
spoke English imperfectly, had made a mistake in 
announcing their verdict. On this, the recorder 
ordered the prisoner to be again brought before 
him; and sentenced him. 





The case of Scribner v. Stoddart, U. 8. Circuit 
Court, Eastern District of Pennsylvania, 19 Am. L, 
teg, (N. S.) 433, is more noticeable for what it 
queries than for what it decides. The suit was for an 
injunction to restrain the publishers of the Ameri- 
can reprint of the Encyclopedia Brittannica from 
publishing in that reprint certain articles written 
for the foreign edition and copyrighted in this coun- 
try. The court queried whether a copyright granted 
to a foreigner for a work written by an American 
citizen, and purchased before publication, is valid, 
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saying, ‘‘ I think it may safely be said that the ques- 
tion is open to very serious doubt.” The court also 
queried whether a citizen, who has copyrighted a 
short paper, and has allowed it to be published in a 
foreign country as part of an encyclopedia, can use his 
copyright to prevent the republication of the work 
in this country. The court said, this ‘‘is freer from 
doubt,” but still doubtful enough to warrant the 
denial of the injunction. But the denial was mainly 
put on the ground that ‘‘the injury likely to result 
to the plaintiffs from a denial of this motion, will be 
very much less than that which would be suffered 
by the defendants if it was granted.” The court 
thought that the demand for the articles in ques- 
tion, in a separate form, would not in any event be 
great, and would not be materially injured by their 
publication in the general work. On the other 
hand, if the injunction were granted, the foreign 
publication would ‘virtually drive the reprint out, 
and leave the field to the other side, and it would 
be occupied and harvested probably before this case 
was concluded.” ‘‘The defendant is not to be 
looked upon simply in the light of an ordinary 
wrong-doer.” ‘‘At the time he commenced this 
publication there was nothing unlawful in what he 
did.” ‘The defendant at the beginning could not 
know that before this work was completed and fully 
issued, it would contain articles which were copy- 
righted.” ‘‘ There was nothing to warn him of the 
insertion of such matter.” 


ee 


THIRTIETH AMERICAN REPORTS. 





i- volume of 877 pages contains the leading 

cases from 5 Baxter, 88 Illinois, 62, 63 Indiana, 
48 Iowa, 21 Kansas, 48 Maryland, 126 Massachu- 
setts, 55 Mississippi, 68 Missouri, 8 Nebraska, 74 
New York, 80 North Carolina, 32 Ohio State, 87 
Pennsylvania State, 9, 10 South Carolina, 49 Texas, 
8, 4 Texas Court of Appeals, 45 Wisconsin, Reports. 
The following are the principal notes: Administra- 
tion on estate of living person, 748; Attorney, 
rights of, as to client, 358; Contract, illegal, en- 
forcement between parties, 106; Crime, decoying 
into commission of, 129; Criminal Law, intent in 
statutory crime, 617; Damages, liquidated or pen- 
alty, 28; Exempt Property, voluntary conveyance 
of, 757; Interest after maturity, 47; Lost Property, 
rights of finder, 180; Mortgage of crop to be planted, 
63; Negligence, contributory, when defense, 190; 
Negligence, trespasser, 687; Negotiable Instrument, 
bona fide holder, purchase after default in payment 
of interest, 701; Partnership, sale of entire assets 
by one partner in payment of his individual debt, 
534; Polling Jury, 497; Sale, right to recover price 
of fraudulent, as to creditors, 517; Surety, dis- 
charged by death of principal, 56. Several of these 
are very exhaustive; for example, those on admin- 
istration on estate of living person; damages, liqui- 
dated or penalty; interest after maturity; contribu- 
tory negligence, when a defense; partnership, sale 
of entire assets by one partner in payment of his 











individual debt; polling jury; right to recover 
price of sale fraudulent as to creditors. 

Among the very interesting cases forming the vol- 
ume we note the following as of especial import- 
ance: 

BamMENtT. — A government mail carrier is not re- 
sponsible to the owner for money stolen from the 
mails. Foster v. Metts, 55 Miss. 77; page 504. 

Bank. — A bank has no lien upon a customer's 
deposit for his indebtedness to the bank not yet due. 
Jordan v. National Shoe and Leather Bank, 74 N. Y. 
467; page 319. 

Bankruptcy. — Dower is not barred by the sale 
of husband’s land in bankruptcy. Lazear v. Por- 
ter, 87 Penn. St. 513; page 380. 

Carrrer.—In the absence of contract one car- 
rier cannot maintain an action against another for 
failing to ship goods over the plaintiff's road which 
the other had brought to the point of connection, 
although the owners of the goods had contracted 
with the plaintiff to ship the goods over its road. 
Wilmington, etc., R. Co. v. Greenville, etc., R. Co., 9 
8. C. 325; page 23. 

In the absence of proof of gift to the wife, the 
husband can recover for loss by a carrier of the 
wife’s paraphernalia. Curtis v. Delaware, etc., R. 
Co., 74 N. Y. 116; page 271. 

A railroad company is not liable for the loss of a 
travelling agent’s samples of merchandise received 
as baggage. Alling v. Boston & Albany R. Co., 126 
Mass. 121; page 667. 

A railroad company is not liable for injury to one 
riding on a freight train with knowledge that the 
conductors were forbidden to receive passengers on 
freight trains, and paying no fare. Zouston & Texas 
Cent. Ry. Co. v. Moore, 49 Tex. 31; page 98. 

Crviz Damace Act. — No recovery can be had 
for injury to the plaintiff's means of support by the 
intoxication of his minor son by liquors sold by the 
defendant, without proof that the son’s services 
were necessary to the father’s support, or that the 
expenses incurred by the intoxication had so im- 
paired the father’s means as to render them inade- 
quate for his support. Volans v. Owen, 74 N. Y. 
526; page 337. 

The Civil Damage Act, making lessors of prem- 
ises, with knowledge that they are to be used for 
the sale of intoxicating liquors, liable for damage 
caused by the act of one intoxicated by liquor sold 
there, is constitutional. Dertholf v. O'Reilly, 74 N. 
Y. 509; page 323. 

ConstituTIONAL Law. — A sentence of a husband 
to two years’ imprisonment for a violent and mali- 
cious assault on his wife is not a ‘‘ cruel or unusual 
punishment.” State v. Pettie, 80 N. C. 367; page 
88. ° 

A statute, limiting the right of admission as at- 
torney at law to white male citizens, is constitu- 
tional. Matter of Taylor, 48 Md. 28; page 451. 

A statute, imposing a penalty on railway conduct- 
ors for failing to cause their trains to stop five min- 
utes at every way station, is constitutional. David- 
son v. State, 4 Tex. Ct. App. 545; page 166. 
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A statute making it a felony for a white person to 
marry a negro or a person of mixed blood is not in 
conflict with the Federal Constitution. Frasher v. 
State, 3 Tex. Ct. App. 263; page 131. 

Farming lands within a city are subject to muni- 
cipal taxation, although not benefited. Cary v. 
City of Pekin, 88 Ill. 154; page 543. 

Contract. — Under a statute authorizing school 
district boards to provide ‘‘ necessary appendages ” 
for school-houses, there is no authority to purchase 
a stereoscope and stereoscopic views. School Dis- 
trict v. Perkins, 21 Kans. 536; page 447. 

A note given on the completion and settlement of 
an illegal business, by one of the partners therein 
to another, for profits thereof, is valid and enforce- 
able. DeLeon v. Trevino, 49 Tex. 88; page 101. 

Covenant. — A sealed agreement, for a valuable 
consideration, not to make a will to the prejudice of 
the rights of the covenantor’s heirs in his estate, is 
valid. Taylor v. Mitchell, 87 Penn. St. 518; page 
383. 

CriminaL Law. — The criminal offense of adul- 
tery is not excused by the absence of a guilty in- 
tent, unless a guilty knowledge is part of the statu- 
tory definition, nor by the subsequent inter-marriage 
of the parties. Fox v. State, 3 Tex. Ct. App. 329; 
page 144. 

One who secretes himself in a dwelling-house at 
night, with intent to commit a felony therein, and 
being discovered, escapes by unlocking or opening 
a door, is not guilty of burglary. Adkinson v. State, 
5 Baxt. 569; page 69. 

A banker, suspecting defendant of an intention 
of robbing his bank, employed detectives to act as 
decoys and induce him to enter the bank, with in- 
tent to rob it. JZeld, that the defendant could not 
be convicted of burglary. Speiden v. State, 3 Tex. 
Ct. App. 156; page 126. 

In an indictment for larceny of a coffin containing 
the remains of a human being, the coffin is properly 
charged to be the property of the person who fur- 
nished it and buried the deceased. State v. Depke, 
68 Mo. 208; page 785. 

An indictment for printing and publishing ob- 
scene pictures of naked girls is not sustained by 
proof of printing and publishing obscene pictures 
of girls naked only above the waist. Commonwealth 
v. Dejardin, 126 Mass. 46; page 652. 

A statute made it felony for any person, under 
promise of marriage, to have illicit carnal inter- 
course with a female infant of good repute for 
chastity. eld, that the promise need not be a 
valid one in fact, if the infant understood it to be 
valid. Callahan v. State, 63 Ind. 198; page 211. 

A person indicted for selling intoxicating liquors 
may show that he bought and sold the liquor with 
the understanding and believing that 1t was not in- 
toxicating liquor. Jurrell v. State, 32 Ohio St. 456; 
page 614. 

In a criminal case it is error to instruct the jury 
that evidence of good character is of but slight 
weight and entitled to but little consideration, when 
the proof is clear and direct, State v. Northrup, 48 
lowa, 583; page 408, 





On an accusation of murder, it being claimed that 
certain foot-prints were those of the prisoner, the 
prosecuting attorney brought a pan of mud into 
court and placed it in front of the jury, and hav- 
ing proved that the mud in the pan was about as 
soft as that where the tracks were found, called on 
the prisoner to put his foot in the mud in the pan. 
On objection, the court instructed the prisoner that 
it was optional with him whether he would comply. 
The prisoner refused, and the court instructed the 
jury that his refusal was not to be taken against 
him. The prisoner being convicted, held, that he 
was entitled to a new trial. Stokes v. State, 5 Baxt. 
619; page 72. 

On the trial of an indictment for seduction, a 
child, three months old, alleged to have been born 
of the alleged intercourse, cannot be exhibited to 
the jury as corroborative evidence for the prosecu- 
tion on account of its resemblance to the defend- 
ant. State v. Danforth, 48 Iowa, 43; page 387. 

In his argument to the jury, on the trial of a 
felony, the defendant’s counsel said in regard to a 
question of foot-prints, that the jury might try for 
themselves whether such worn-out boots as the wit- 
nesses for the prosecution described would make 
such tracks as they described. Some of the jury, 
without leave, made the experiment out of court. 
Held, such error as invalidated a conviction. State 
v. Sanders, 68 Mo. 202; page 782. 

DamaGeEs. —In an action of assault and battery 
exemplary damages are not proper. Boyer v. Barr, 
8 Neb. 68; page 814. 

Eviwence. — The presumption of a marriage be- 
tween A. and B., founded simply upon habit and 
repute, is overcome by proof of a subsequent actual 
marriage between A. and C. during the life-time of 
B. Jones v. Jones, 48 Md. 391; page 466. 

FravupuLenrt ConvEYANCE. — Property exempt 
from execution is not susceptible of fraudulent 
alienation. Derby v. Weyrich, 8 Neb. 174; page 
827; Carhart v. Harshaw, 45 Wis. 340; page 752. 

INTEREST. — A contract to pay a sum certain at a 
future day, with interest at a conventional rate, 
nothing being said as to the rate of interest after 
the principal sum becomes due, bears interest at the 
conventional rate until it becomes due, and from 
that time, upon the aggregate of principal and in- 
terest at the legal rate. Briggs v. Winsmith, 10 8. 
C. 133; page 46. 

LANDLORD AND TENANT. — Upon leased premises, 
a water-pipe and gutter, not defective in their origi- 
nal construction, became stopped up, so that the 
water flowed upon the door steps of the leased 
house, forming ice, upon which a third person fell 
and was injured. As between lessor and lessee, in 
the absence of contract to the contrary, it is the 
duty of the latter to repair the pipe, or remove the 
ice, and for failure in this he is liable, and not the 
landlord. Shindelbeck v. Moon, 32 Ohio St. 264; 
page 584. 

Lost Property. — The plaintiff, while engaged 
as an employee in the defendant’s paper mill, in 
assorting a bale of old papers which the defendant 
had bought for manufacture, found a number of 
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bank notes, in a clean unmarked envelope, in a bale, 
and delivered them to the defendant for the purpose 
of ascertaining if they were good, and upon his 
promise to return them. The defendant refusing to 
return them upon demand, /e/d, that the plaintiff 
was entitled to recover their value from him. 
Bowen v. Sullivan, 62 Ind. 281; page 172. 

MarriaGe. — A married woman may bind her 
separate estate by a contract for compensation of an 
attorney-at-law for his services in defending her in- 
terests in a legal proceeding in reference thereto or 
affecting the same, although the enabling statutes 
do not expressly authorize such employment. Por- 
ter v. Haley, 55 Miss. 66; page 502. 

MASTER AND SERVANT. — In an action by the ad- 
ministrator of an employee injured in escaping from 
defendant’s burning mill, the court charged that if 
the room where the plaintiff worked was suitable, 
and there were proper means of extinguishing fires, 
and the means of egress and escape were suitable 
and proper, and in order and ready for use, there 
could be no recovery, and refused to charge that it 
was the defendant’s duty to provide means of giv- 
ing alarm in case of fire. Held, no error. Keith v. 
Granite Mills, 126 Mass. 121; page 666, 

Morteéace. — A mortgage of a crop to be planted 
is valid, the mortgagee having taken the property 
into his possession after it is acquired and before 
the rights of others as creditors or purchasers have 
attached thereon. Moore v. Byrum, 10 8. C. 452; 
page 58. 

MunicipaL Corporation. —A municipal ordi- 
nance requiring occupants and owners of premises 
to remove snow from the adjacent sidewalks is in- 
valid. Gridley v. City of Bloomington, 88 Ill. 554; 
page 566. 

NationaL BANK. — State courts have jurisdiction 
of actions to recover illegal interest reserved by 
National banks upon loans. Bletz v. Columbia Na- 
tional Bank, 87 Penn. St. 87; page 343. 

NEGLIGENCE. —In the absence of express con- 
tract, a carrier of passengers by hackney coaches is 
liable for injuries resulting from his negligence to a 
gratuitous passenger. v. Chanslor, 68 Mo, 
340; page 799. 

In an action for injuries by fire to buildings adja- 
cent to a railway, caused by negligent management 
or construction of the defendants’ locomotives, it 
appeared that the plaintiff had suffered an accumu- 
lation of hay and shavings, between the buildings 
burned, and under one of them which was placed 
on blocks, with the side next the railway open. 
Held, that this was evidence of contributory negli- 
gence which should be submitted to the jury. Mur 
phy v. Chicago & North-western Railway Co., 45 
Wis. 222; page 721. 

Parpon. — The governor may annex to a pardon 
the condition that the recipient shall refrain from 
the use of intoxicating liquors as a beverage during 
the remainder of the term of sentence; that he 
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shall use proper exertions for the support of his 
mother and sister; and that he shall not during the 
same time be convicted of any criminal offense in the 
State; and may provide that for a violation of either 





condition the recipient shall be liable to summary 
arrest upon the governor’s warrant; and upon the 
breach of the first condition, may revoke the par- 
don and recommit the recipient. Arthur v. Craig, 
48 Iowa, 264; page 395. 

PARENT AND Cur_p,—A father purchased and 
paid for a policy of insurance on his own life in the 
name of his daughter, and for her sole benefit, and 
paid the annual premiums until his death. Held, 
that the amount of the policy and of the annual 
premiums after its purchase were advancements, 
Rickenbacker v. Zimmerman, 10 8. C. 110; page 37. 

PARTNERSHIP. — As against a general creditor of 
a solvent partnership, one of the firm, with the con- 
sent of his copartners, may in good faith make an 
absolute transfer of the entire partnership assets in 
payment of his individual debt. 
Currie, 55 Miss. 97; page 530. 

Where a settling partner, after dissolution, gives 
a draft in payment of a partnership debt, he cannot 
waive protest so as to bind his former dormant co- 
partner. AMfauney v. Coit, 80 N. C. 300; page 80. 

Scnoo.s. —In matters where the board of control 
of public schools have made no regulations for the 
government of the schools, the teachers stand in 
loco parentis, and have inherent power to suspend 
pupils, for cause, and mandamus will not lie to com- 
pel such a teacher to reinstate such a suspended pu- 
pil. State ex rel, Burfee v. Burton, 45 Wis. 150; 
page 706. 

SLANDER AND LipeL. — Falsely and maliciously 
calling a justice of the peace ‘‘a damned fool of a 
justice,” is slanderous in itself. Spiering v. Andre, 
45 Wis. 330; page 744. 

SratutTE. — One who sells his own goods at auc- 
tion is an auctioneer within the meaning of an ordi- 
nance requiring persons exercising the business of 
an auctioneer to be licensed. City of Goshen v 
Kern, 63 Ind. 468; page 234. 

Sunpay. — While the plaintiff was driving on a 
business errand on Sunday, the defendant’s dogs 
barked at and frightened his horse, thereby causing 
an injury to the plaintiff. Held, that the plaintiff 
could recover damages therefor, although a statute 
prohibited labor on Sunday. Schmid v. Humphrey, 
48 Iowa, 652; page 414. 

A church subscription made on Sunday is void, 
and is not made valid by a subsequent oral ac- 
knowledgment and promise to pay it, without con- 
sideration. Catlett v. Trustees of the M. E. Church 
of Sweetster Station, 62 Ind. 365; page 197. 

Surety. — Where a joint note is executed by a 
principal, and by a surety not otherwise liable, and 
the latter dies leaving the principal surviving, his 
estate is not discharged from the obligation. Su- 
song v. Vaiden, 10 S. C. 247; page 50. 

Waste. — An action for waste is not defeated by 
the transfer of the premises pending the action by 
the plaintiff to the defendant. Dickinson v. Mayor, 
48 Md. 583; page 492. 

Wu. —If a testator dies leaving an unrevoked 
will, which cannot be found after his death, parol 
evidence is competent to prove its contents, and as 
thus proved it may be admitted to probate. %s- 
ter’s Appeal, 87 Penn. St, 67; page 340. 
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THE TREATY POWER. 
By SAMUEL T. Spear, D. D. 
HE Constitution, in article 2, section 1, declares 
that ‘‘the executive power shall be vested in a 
President of the United States of America.”’ In enu- 
merating the items embraced in this power, it further 
declares, in section 2 of the same article, that the 
President ‘shall have power, by and with the advice 
and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur.”’ 

The power “to make treaties ’’ is the power to do or 
authorize to be done the several things naturally con- 
nected with the process, including negotiation, prepa- 
ration, agreement upon terms, signature, exchange of 
ratifications, proclamation; indeed, all the formalities 
and steps usual in such transactions between nations. 
It is not a power directly to unmake, cancel, or modify 
treaties, but simply a power to make them; and, 
hence, the only way in which the President can change 
or abrogate existing treaties is by making other treat- 
ies that will have this effect. He has not been trusted 
with the power of directly annulling or repealing a 
treaty. A treaty, being part of the supreme law of the 
land, binds his action as really as it does that of courts, 
so long as it is in force. If repealed, except by making 
another treaty, the repealing process must be an exer- 
cise of legislative power. 

The term * treaties,’’ as occurring in this grant of 
power, is used in the generic sense, and means formal 
contracts between two or more nations, with no enu- 
meration of the subjects upon which the power may 
operate, and, as to these subjects, with no express lim- 
itation upon the exercise of this power. Chief Justice 
Taney, in Holmes v. Jennison, 14 Pet. 540, said: ‘‘ The 
power to make treaties is given by the Constitution in 
general terms, without any description of the objects 
intended to be embraced; and, consequently, it was 
designed to include all those subjects which, in the or- 
dinary intercourse of nations, had been made subjects 
of negotiation and treaty, and which are consistent 


with the nature of our institutions and the distribu- | 


tion of powers between the general and the State goy- 
ernments.”’ 

Mr. Justice Story says: ‘The power to make treat- 
ies is by the Constitution general; and of course it 
embraces all sorts of treaties, for peace or war, for 
commerce or territory, for alliance or succor, for in- 
demnity for injuries or payment of debts, for the 
recognition and enforcement of principles of public 
law, and for any other purposes which the policy or 
interests of independent sovereigns may dictate in 
their intercourse with each other.”’ Story’s Const., 
§ 1508. 

The framers of the Constitution, in omitting to 
enumerate the things intended to be embraced in the 
treaty power, evidently meant to leave the exercise of 
this power to be settled by established usage in the in- 
tercourse of nations, taken in connection with what- 
ever circumstances or necessities might at any time 
arise in the history of the United States, and also in 
connection with the manner in which the powers of 
government are distributed in this country. Hence 
the grant of the power was made in general terms. It 
could not well have been more definite without im- 
pairing the usefulness and efficiency of the power. 

The President, in exercising the power, is, however, 
subject to ‘‘the advice and consent of the Senate.” 
No treaty made by him has any validity, unless rati- 
fied by two-thirds of the Senators present at the time 
when the Senate acts upon the subject. The concur- 


rence of the Senate, though subordinate and auxiliary, 
and never primary, in the process of making a treaty, 
is, nevertheless, indispensable to its completion and 








validity. The President cannot take the place of 
the Senate, and the Senate cannot take his place. 
Neither can exchange functions with the other. 
The powers of both operate independently of each 
other, and are distinct in the time and mode of their 
action. The design of thus restraining the President 
in the exercise of the treaty power confided to him is 
to protect the nation against any misuse or misappli- 
cation of the power. 

The Constitution, of course, makes no grant of 
power for its own destruction, or the violation of its 
own provisions; and, hence, treaties, in order to be 
valid as laws of the land, must be consistent with the 
several provisions of this instrument. On this point 
Mr. Justice Story observes: ‘‘ But though the power is 
thus general and unrestricted, it is not to be so con- 
strued as to destroy the fundamental laws of the State. 
A power given by the Constitution cannot be con- 
strued to authorize the destruction of other powers 
given in the same instrument. It must be construed, 
therefore, in subordination to it, and cannot supersede 
or interfere with any other of its fundamental provis- 
ions.’ Story’s Const., § 1508. The remark of Mr. Jus- 
tice Miller, in The Loan Association v. Topeka, 20 
Wall. 655, that ‘‘ the theory of our government, State 
and National, is opposed to the deposit of unlimited 
power anywhere,” is just as applicable to treaties as it 
is to the legislation of Congress. In People v. Gerke, 5 
Cal. 381, it was said that the treaty power is subject to 
‘*the exceptions that necessarily flow from a proper 
construction of the other powers granted and those 
prohibited by the Constitution.” In Pierce v. State, 
15 N. H. 336, it was said by the court that ‘‘ the politi- 
cal rights of the people of the several States as such are 
not subjects of treaty stipulations.” 

It is conceivable that a treaty, made by the Presi- 
dent and ratified by the Senate, might in some or all 
of its stipulations be repugnant to the Constitution 
itself; and, manifestly, such stipulations would not be 
entered into ‘‘under the authority of the United 
States.”’ They would be usurpations of power not 
warranted by this authority; and it would not be the 
duty of Congress legislatively to provide for their exe- 
cution, or of courts to treat them as laws. 

The only treaty power, either known to or bestowed 
by the Constitution, is granted to the President, sub- 
ject in its exercise to the advice avd consent of the 
Senate. Congress, as such, is not, and the President 
is, the grantee; and no other part of the Constitution 
contains the slightest intimation that the making of 
treaties comes within the scope ot the powers of Con- 
gress. The conclusion is that the power is exclusively 
lodged with the President, in connection with the 
Senate, and that any attempt to substitute the action 
of Congress for that of the President in the making of 
treaties, or to do, by legislation or by joint resolutions 
of the two houses of Congress, what can only be done 
by the treaty power, would, if successful, be subver- 
sive of the Constitution itself. Congress can declare 
war and provide by law for its prosecution; but it 
cannot make a treaty of peace. There is no doubt 
that the President may, by a treaty, acquire new ter- 
ritory, and thus incorporate both the territory and its 
inhabitants into the Union. But the Constitution no- 
where bestows this power upon Congress. The power 
of Congress to admit ‘‘ new States’? into the Union 
relates to States formed by a division or junction of 
States already in the Union, or to States organized out 
of territory belonging to the United States, aud not to 
foreign States. The annexation of Texas by a joint 
resolution of the two houses of Cougress was in effect 
an exercise of the treaty power by Congress, without 
any warrant therefor in the Constitution. The resolu- 
tion was passed in the Senate by a majority of only 
two, which is much less than {the majority necessary 
to ratify a treaty. 
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Some treaty stipulations are self-operating in the 
sense that they need no legislation to carry them into 
effect. They act directly, proprio vigore, upon the sub- 
ject-matter involved, and hence become ipso facto a 
part of *‘the supreme law of the Jand”’ without any 
legislation by Congress. Chief Justice Marshall, in 
Foster v. Neilson, 2 Pet. 253, said: **‘ Our Constitution 
declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equiv- 
alent to an act of the Legislature whenever it operates 
of itself without the aid of any legislative provision.” 
Mr. Justice lredell, in Ware v. Hylton, 3 Dall. 199, re- 
fers to such stipulations as executed contracts, ** because 
from the very nature of them they require no further 
act to be done,” in order to give them legal effect. The 
fourth article of the treaty of peace of 1783 with Great 
Britain was held to be of this character; and hence the 
Supreme Court of the United States declared certain 
laws of Virginia to be void on the ground of their in- 
consistency with this article, without any legislation 
by Congress to make the article operative. It was 
operative of itself, and, being by the Constitution a 
part of “‘thesupreme law of the land,’’ it furnished a 
rule for the guidance of the court. 

Other stipulations of treaties are, however, not thus 
self-operative. They require legislative action in order 
to carry them into effect. They are hence contracts in 
fuluro, stipulating for the doing of what the treaty 
power cannot do, and what can be done only by the 
legislative department of the government. A stipula- 
tion for the payment of money to a foreign nation 
presents a case of this kind. The Constitution, in ar- 
ticle 1, section 9, expressly declares that **no money 
shall be drawn from the Treasury, but in consequence 
of appropriations made by law.”’ Law here means 
law enacted by Congress. The term has been uni- 
formly so construed. If the President makes a treaty 
which contemplates the payment of money to a for- 
eign nation, not a dollar of the money can be drawn 
from the Treasury unless Congress shall see fit to make 
an appropriation for this purpose. Such a treaty 
would not be self-executing, but would be dependent 
in this respect on the legislative will of Congress. Nei- 
ther the President nor any United States court can 
appropriate the public money for any purpose, except 
when acting under authority bestowed by Congress. 
The Constitution makes Congress the exclusive guard- 
ian of the public treasure. 

«Here then is a question which, on two memorable 
occasions, was the subject of protracted debate in the 
House of Representatives. That question is whether 
the stipulations of a treaty are so binding upon Con- 
-gress as to supersede all its discretion in the premises, 
and require it to register in the form of law the decree 
of the treaty power, by supplying the legislation neces- 
sary to give effect to the treaty. If, for example, the 
treaty contains a promise to pay money which the 
President, without the action of Congress, cannot 
fulfill, must Congress legislatively provide for its ful- 
fillment by appropriating the money, asking no ques- 
tions, and exercising no discretion in the matter? 
This is a very interesting and has been a much debated 
question. Two directly opposite theories have been 
held in regard to it. 

The treaty power, according to one of these theories, 
is so plenary and complete that a treaty, as soon as 
made by the President and ratified by the Senate, is, 
like the Constitution itself, in all cases a part of ‘‘the 
supreme law of the land,” and that, in respect to such 
provisions as require legislative action to make them 
effective, Congress has no discretion as to whether the 
necessary legislation shall be supplied or not, and no 
right to judge of the expediency thereof, but must 
obey the sovereign behests of the treaty power by 
doing what that power has stipulated shall be dene. 
The treaty power has, in effect, made a contract with 





a foreign nation in respect to the legislative action of 
Congress, so far as such legislation is necessary to the 
fulfillment of the treaty, and by this contract Con- 
gress is absolutely bound. 

The other theory, while, conceding that the making 
of treaties belongs to the President and the Senate, 
and not to Congress, nevertheless, maintains that when 
the treaty power is so exercised as to involve stipula- 
tions whose subject-matter comes within the scope of 
the constitutional powers of Congress, and which can- 
not be fulfilled without its action in the passage of 
laws, the treaty is not to be considered perfect and 
complete until such action shall be had, and that in 
respect to this action Congress has the right to judge 
and determine upon its own responsibility, and should 
always exercise this right. Congress, according to 
this theory, is not bound blindly and passively to fol- 
low the will of tbe treaty power. It may and should 
deliberate and decide, within the sphere of its own 
powers, upon the expediency or inexpediency of doing 
the things necessary to make the treaty one of perfect 
obligation, and may adopt or withhold tbe measures 
indispensable to the result. Whether money shall be 
appropriated to fulfill the stipulations of a treaty isa 
question for Congress to determine in the exercise of ‘ 
its own discretion, and until such appropriation shall 
be made, the treaty is simply one of imperfect obliga- 
tion, and is not a law of the land. 

Such are the two theories which have been held in 
regard to the relation of Congress to the exercise of 
the treaty power. Both theories were the subject of a 
prolonged and earnest debate in the House of Repre- 
sentatives in 1796, when the treaty with Great Britain 
known as Jay’s treaty was under consideration. The 
treaty contained stipulations repugnant to the then 
existing revenue laws of the United States, and also 
required the appropriation of money. These features 
brought up the question whether it was not fully 
within the legislative competency of the Ilouse of Rep- 
resentatives, as one branch of Congress, to judge as to 
the expediency of adjusting the laws to the treaty, and 
making the necessary appropriation of money. On 
this question there were two parties strongly arrayed 
ugainst each other, each affirming one of the above 
theories. The debate was continued daily from the 
7th of March to the 7th of April; and as the result, 
the Ilouse, by fifty-seven yeas to thirty-five nays, 
passed the following resolution: 

“* Resolved, That, it being declared by the second sec- 
tion of the second articie of the Constitution, that the 
President shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur, the House of 
Representatives do not claim any agency in making 
treaties; but, that when a treaty stipulates regulations 
on any of the subjects submitted by the Constitution 
to the power of Congress, it must depend for its exe- 
cution, as to such stipulations, on a law or laws to be 
passed by Congress. And it is the constitutional right 
and duty of the House of Representatives, in all such 
cases, to deliberate on the expediency or inexpediency 
of carrying such treaty into effect, and to determine 
and act thereon as in their judgment may be most 
conducive tothe public good.” Beuton’s Abridgment, 
vol. 1, p. 696. 

Subsequently the House passed another resolution, 
by fifty-one yeas to forty-eight nays, declaring it to be 
expedient to carry the treaty into effect. In the debate 
on the former resolution, Mr. Gallatin said: 

“A treaty is unconstitutional if it provides for doing 
such things, the doing of which is forbidden by the 
Constitution; but if a treaty embraces objects within 
the sphere of the general powers delegated to the Fede- 
ral government, but which have been exclusively and 
specially granted to a particular bre of government, 
say tothe legislative department, Sach atreaty, though 
not unconstitutional, does not become the law of the 
land until it has obtained the sanction of that branch.” 
Id., p. G44. 
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So, also, Mr. Madison, referring to those ‘cases 
where the Constitution had given express and specific 
power to the Legislature,”’ said: 

“It was to be presumed that, in all such cases, the 
Legislature would exercise its authority with discre- 
tion, allowing due weight to the reasons which led to 
the treaty, and to the circumstances of the existence 
of the treaty. Still, however, this House, in its legis- 
lative capacity, must exercise its reason; it must de- 
liberate, for deliberation is implied in legislation. If 
it must carry all treaties into effect, it would no longer 
exercise a legislative power; it would be the mere in- 
strument of the will of another department, and would 
have no willof itsown. Where the Constitution con- 
tains a specific and peremptory injunction on Congress 
to do a particular act, Congress must, of course, do the 
act, because the Constitution, which is paramount 
over all the departments, has expressly taken away the 
legislative discretion of Congress. The case is essen- 
tially different where the act of one department of 
government interferes with a power expressly vested 
in another, and nowhere expressly\taken away. Here 
the latter power must be exercised according to its 
nature; and if it be a legislative power, it must be 
exercised with that deliberation and discretion which 
is essential to the nature of legislative power.” Id., 
p. 651. 

The whole debate related to two questions; and 
both, though distinct, were simultaneously carried 
along in the same discussion. The first was whether 
the House of Representatives has the right to refuse 
assent to a treaty which requires an appropriation of 
money, or regulates commerce, or requires the exercise 
of any other power specifically granted to Congress. 
This question was answered in the affirmative bya 
decided majority; and this view Mr. Madison sup- 
ported in an elaborate speech. The second question 
was whether the commercial treaty with Great Britain, 
having been made, should, in the then existing circum- 
stances, be carried into effect by the necessary legisla- 
tive action; and this question was also answered in the 
affirmative by a small majority. The House of Repre- 
sentatives, however, in the second answer, did not 
abandon the position taken in the first. It simply de- 
cided that it was expedient to give its assent to the 
necessary legislation for the execution of the treaty. 

The commercial treaty between the United States 
and Great Britain, the ratifications of which were ex- 
changed on the 22d of December, 1815, involved a 
change in the rate of tonnage imposed on British ves- 
sels, and of imposts on articles imported in such 
vessels. 8 U.S. Stat. at Large, 228. In 1816 the ques- 
tion was sharply debated in the House of Representa- 
tives, whether the lawshould be so altered as to con- 
form to the stipulations of this treaty. See Benton's 
Abridgment, vol. 5, pp. 446-546. The same general 
ground was traversed in the debate that had been pre- 
viously traversed in the debate of 1796. The two 
houses of Congress at last agreed totho report of a 
conference committee in the following words: 

“That so much of any act as imposes a higher duty 
of tonnage, or of imposts on vessels and articles im- 
ported in vessels of Great Britain, than on vessels and 
articles imported in vessels of the United States, con- 
trary tothe stipulations of the convention between the 
United States and his Britannic Majesty, the ratifica- 
tions whereof were mutually exchanged the twenty- 
second day of December, one thousand eight hundred 
and fifteen, be, from and after the date of the ratifica- 
tion of the said convention, and during the continuance 
thereof, deemed and taken to be of no force or effect.” 
3 U.S. Stat. at Large, 255. 

This conformed the law to the treaty, as was done in 
1796; and yet the question, as to the obligation of the 
{louse of Representatives to comply with and carry 
out the provisions of a treaty that cannot be executed 
without its concurfence, was left as an undetermined 
problem. 

President Tyler, in 1844, negotiated a treaty with 
Prussia and the other States of the Germanic Associa- 
tion of Customs and Commerce, which provided for 





certain changes in the revenue laws of the United 
States, but which, when submitted to the Senate, was 
rejected. The Senate Committee on Foreign Rela- 
tions, reporting on the subject through Senator Choate, 
of Massachusettes, recommended the rejection of the 
treaty ‘‘on a single ground,’’ which was stated as 
follows: 

“‘In the judgment of the Committee, the Legislature 
is the department of the goverument by which com- 
merce should be regulated and the laws of revenue be 
passed. The Constitution in terms communicates the 
power to regulate commerce and to impose duties to 
that department. It communicates it in terms to no 
other. * * * The Committee believe that the general 
rule of our system is, indisputably, that the control of 
trade and the function of taxing belong, without 
abridgment or participation, to Congress. They infer 
this from the language of the Constitution, from the 
nature and principles of our government, from the 
theory of Republican liberty itself, from the unvaried 
practice evidencing the universal belief of all in all 
periods and of all partiesand opinions. * * * Upon 
this single ground then, the Committee advise that the 
treaty be rejected.” 

This was equivalent to saying that President Tyler 
had undertaken to do by a treaty what, if done at all, 
should be done by Congress. The Senate adopted the 
report, and thus affirmed the doctrine of the Commit- 
tee; and hence no question in respect to this treaty 
came before the House of Representatives for con- 
sideration. 

President Grant, on ‘the 30th of January, 1875, con- 
cluded a commercial treaty with the King of the 
Hawaiian Islands, the first article of which provided for 
admission, into the ports of the United States, of cere 
tain articles, being the growth, manufacture or pro- 
duce of those Islands, free of duty. The second 
article provided for admission, into the ports of the 
Hawaiian Islands, of certain articles, being the growth, 
manufacture, or produce of the United States, free of 
duty. The fifth article provided that the treaty should 
take effect after ratification and due proclamation, 
“but not untilalaw to carry it into operation shall 
have been passed by the Congress of the United States 
of America.”’ 19 U. S. Stat. at Large, 625. This 
treaty was confirmed by the Senate, March 18, 1875. 

The treaty proposed a change in the revenue laws of 
the United States; and Congress, on the 15th of 
August, 1876, passed an act to give effect to the pro- 
posed change. 19 U.S. Stat. at Large, 200. In the 
Ilouse of Representatives, the relations of Congress to 
the treaty power were again discussed. General Banks, 
in advocating the necessary legislation to carry the 


treaty into effect, insisted that the President having- 
negotiated the treaty with the approval of the Senate, ° 


the House of Representatives had no discretion as to 
the legislation needed to make it operative. It had 
but one duty to perform, and that was to pass the bill 
then pending. Mr. Tucker, of Virginia, and Mr. 
Thomas, of Maryland, in their replies, defended the 
view asserted in the resolution of the House of Repre- 
sentatives in 1795. 

There was really no necessity for the discussion of 
this constitutional question, since the President, in the 
fifth article of the treaty, had taken the precaution to 
provide that it should not go into effect “untilalaw 
to carry it into operation shall have been passed by the 
Congress of the United States of America.” If no 
such law had been passed, the treaty, by its own terms, 
would not have become operative, and hence, would 
not have created any international obligation. It was 
not in fact a completed treaty until the legislative 
assent of both houses of Congress had been obtained. 

Which of the views, as to the treaty power in its 
relations: to Congress, presented in this historical 
sketch, is the one that best harmonizes with the Con- 
stitution of the United States? The answer to this 
question is reserved for another article. 





| 
| 








110 


THE ALBANY LAW JOURNAL. 











ACTION AGAINST BANK BY 
UNACCEPTED CHECK 
MAINTAINABLE. 
INDIANA SUPREME COURT, MAY 26, 1880 
NATIONAL BANK OF BROCKVILLE, appellant, vy. SEc- 
OonD NATIONAL BANK OF LAFAYETTE. 


HOLDER OF 
NOT 


A holder of a bank check which has not been accepted 
has no right of action against the bank on which it is 
drawn for a refusal to pay, although the drawee had at 
the time of its presentation sufficient funds on deposit 
to pay the check. 


CTION on a bank check. Judgment below on 
verdict in favor of defendant, and plaintiff ap- 
pealed. Sufficient facts appear in the opinion. 


Godlove S. Orth and James Park, for appellant. 
John M. La Rue and Frank B. Everett, for appellee, 


Brpptez, C. J. Complaint in three paragraphs, by 
the appellant against the appellee, on a bank check. 
A. T. Cotton is the maker of the check, the appellant 
is the payee, and the appellee is the drawee. Demur- 
rer, for waut of facts, sustained to the first and third 
paragraphs of the complaint. Auswer of general 
denial to the second paragraph. Trial by jury, and 
special verdict for appellee. Motion for a venire de 
novo overruled. Motion for a new trial overruled. 
Motion in arrest of judgment overruled. Exceptions, 
judgment and appeal. 

We need not particularly state either the first or 
third paragraph of the complaint. Each sets out the 
check, and its presentation fur payment by the payee. 
There is no averment of its acceptance by the drawee 
in either paragraph; indeed, each paragraph avers that 
the drawee refused to accept the check. In other re- 
spects, these two paragraphs are not well pleaded. 
Breach, non-payment of the check. A bank check has 
all the requisites of a bill of exchange, except that it 
is due on demand, without days of grace, and if dis- 
honored, requiring nc protest for non-acceptance, nor 
for non-payment. There is no implied contract in 
favor of the payee against the drawee, that he will 
either accept or pay the check. The drawee is no 
party to the check until ho accepts it, and a party can- 
not be sued on an express contract before he enters 
into it. The fact that the drawee has funds in his 
hands belonging to the drawer, sufficient to pay the 
check, does not change the rule. 

The case of National Bank vy. Elliott Bank is in 
point. We believe there is no decided case contrary 
to it; Abbott, J., delivered a long and ingenious dis- 
senting opinion, but we cannot regard it as sound. He 
places the right of the payee to sue the drawee for 
non-acceptance or non-payment of the check upon the 
ground, that when a first party contracts with a second 
party to pay a sum of money to a third party, the 
third party, although not a party to the contract, may 
sue the first party upon the contract and recover. 
This is true upon express contracts, but there is no 
implied contract, in such cases, that the first party 
shall pay the third party, hence the necessity of an 
express acceptance of the check before the drawee is 
liable. In the case put as an illustration, the drawee 
of the check is the first party, the drawer the second, 
and the payee the third. Now, as there is no implied 
contract between the drawee and payee, he cannot sue 
the drawee upon the check until he has accepted it. 

There are other convincing reasons in our minds 
against the rule contended for. If the drawee, having 
funds, refuses to pay the drawer’s check, he becomes 
liable thereby to the drawer, and the drawer becomes 
liable to the payee. Now, if in such case the drawee 


was also liable to the payee, and the payee had his 








right against both the drawer and the drawee, this 
complication would take the qualities of commercial 
paper from the check, and place it upon the ground of 
a common-law contract; and to apply this principle to 
foreign and inland bills of exchange, the great movers 
and upholders of the world’s business, would be to 
embarrass if not destroy their usefulness in civilization, 
and impair the commercial faith of mankind. There 
are no implied contracts on commercial paper, and it 
must not be embarrassed by secret equities, and that 
express contracts touching it can be made in any other 
manner than in writing is the constant regret of the 
ablest jurists. 

These views are fully supported by the following au- 
thorities: Edmonds on Bills of Exchange, 405; Byles 
on Bills, 18; Glenn v. Noble, 1 Blackf. 104; St. John v. 
Homans, 8 Mo. 382; Chapman v. White, 6 N. Y. 412; 
Bullard vy. Randall, 1 Gray, 605; Pope v. Luff,7 Hill, 
5i7; Griffin v. Kemp, 46 Ind. 172; Pollard v. Bowen, 
57 id. 232; Henshaw v. Root, 60 id. 220. Under the 
authorities we must hold the first and third paragraphs 
of the complaint insufficient. The appellant relies 
upon the case of Wilson v. Dawson, 52 Ind. 513, but in 
that case the bank, the depositor, was not a party to 
the suit; besides, the money was deposited under an 
express agreement, and for an express purpose. In 
this case, as the money was deposited with the drawce 
generally, there is no express contract, and the bank, 
tie depositor, isa party. Wecan see no analogy be- 
tween the two cases. 

The special verdict returned by the jury upon the 
second paragraph of the complaint is in the following 
words: 

“The National Bank of Rockville and the Second 
National Bank of Lafayette are National banks, or- 
ganized under the laws of the United States, the first 
located at Rockville, in the State of Indiana, and the 
other at La Fayette in said State. That on the l4th 
day of September, 1877, Andrew T. Colton, by the 
description of A. T. Colton, at the counter of said 
bank of Rockville, drew a check on the Second Na- 
tional Bank of La Fayette, in the words and figures 
following, to wit: ‘La Fayette, Ind., September 14, 
1877. Second National Bank: Pay to J.M.Nichols, Jr., 
or order, twenty-one and thirty-six in exchange dol- 
lars.’ Signed ‘ A. T. Colton.’ On the lower left hand 
margin of the check is the $2,156.00. That said check 
has not been indorsed by the said Nichols. That check 
was mailed by the cashierof the bank of Rockville 
aforesaid on Saturday, September 15, 1877, in time for 
the train going from Rockville to Terre Haute, at half- 
past 11 o’clock, A. M., and received by the Second Na- 
tional Bank of La Fayette on Monday, September 17, 
1877. That the check was inclosed ina letter which 
reads as follows: * National Bank of Rockville, Ind., 
September 15, 1877, C. T. Mayo, Cashier, La Fayette, 
Ind. Dear Sir. Linclose forreturn your twenty-one 
thirty-six $2,136. Respectfully, J. L. McCune.’ 

“That on Saturday, September 15, 1877, A. T. Col- 
ton, the drawer of said check, deposited in the Second 
National Bank of La Fayette $3,845, subject to his 
check as a general depositor, and stated to the cashier 
of said bank that he had drawn several checks, one of 
which was to one Rambo, and one to the Bank of 
Rockville, which last was named as about $2,000; that 
one of the checks so drawn had been paid, and at 
the time of said deposit the account of the said A. T. 
Colton at the Second National Bank of La Fayette was 
overdrawn in the sum of $480, and two of said checks 
were in the bank at the time of making said deposit, 
unpaid; that at the opening of the bank at banking 
hours on Tuesday morning, September 18, 1877, there 
was but $1,373.03 in said National Bank of La Fayette 
to the credit of said Colton. That when said check 
was received by the defendant, on the 17th day 
of September, 1877, the same was placed in the bank, 
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and on the morning of the 18th the cashier of the de- 
fendant took said check and calculated the exchange 
on the sum of $2,156 in figures, on the back, at the rate 
of 11g per cent, and placed the same on the cancelling 
fork. Thereupon he was informed by the receiving 
and paying teller of the bank that the drawer had 
not sufficient funds on deposit to pay the check; 
thereupon tho cashier immediately took the check 
from the fork and declined to pay it, and indorsed 
upon it as follows: ‘Cancelled in error; not charged; 
check not properly drawn.’ Caused the check to be 
protested for non-acceptance. When the check was 
presented by the notary for acceptance the reason 
given for non-acceptance was that the check was not 
in proper form. The check was then returned to the 
plaintiff, with notice of its non-acceptance, in a letter, as 
follows: ‘J. L. McCune, Cashier, Rockville, Ind. Dear 
Sir: L return, under protest, A. T. Colton on us, $2,136. 
Pro. fees, $1.05, refused on account of informality of 
drawing up the check. Very respectfully, Chas. T. 
Mayo, Cash’r.’ The check sued on was acknowledged 
by said Colton, also by the plaintiff and defendant, asa 
check for the amount of twenty-one hundred and 
thirty-six dollars ($2,156). If from these facts the 
court is of the opinion the plaintiff should recover, 
then we find for the plaintiff, and assess her damages 
at $2,171.60 (twenty-one hundred and seventy-one dol- 
lars and sixty cents). If the court is of opinion that 
the defendant should recover, then we find for the 
defendant.”’ 

Upon the return of the verdict the plaintiff moved 
for a venire de novo, upon the ground that the verdict 
did not find on all the issues presented by the plead- 
ings. The court overruled the motion, and we think 
properly The facts found decide the entire contro- 
versy. The only issues presented by the second para- 
graph of the complaint were, the making of the check 
by the drawer, its presentation for payment to the 
drawee, and its acceptance, averring the several dates. 
These averments were denied by the answer. On these 
issues, except as to the averment of acceptance, the 
jury find for the plaintiff, with dates, ete. But the 
plaintiff insists there is no sufficient finding on the 
issue of acceptance. We think there is. They find 
that the drawee declined to pay the check, and 
caused it to be protested for non-acceptance. The 
protest was unnecessary, yet the fact is found dis- 
tinctly that the drawee would neither accept nor 
pay the check. Indeed, it seems to us that the ver- 
dict is unnecessarily particular in several respects. 
As to what is sufficient or insufficient to constitute a 
special verdict, see the following cases: Toledo, W. &W. 
R. Co. v. Hammond, 33 Ind. 379; Peav. Pea, 35 id. 387; 
Hansworth v. Bloonhuff, 54 id. 487; Whitworth v. Bal- 
lard, 56 id. 279; Lock v. Mechunics’ National Bank, 66 
id. 353; Graham v. State, id. 386. 

The amount of the check upon its face is in dispute 
between the parties. It is contended by the appellant 
that itis drawn for $2,136; that the figures in the lower 
corner of the left-hand margin govern the amount. 
Weare of opinion that in this view the appellant is 
mistaken. It is true, the amount in the body of a 
check may be stated in figures, and the check will be 
valid, if not contradicted in words; but the amount 
stated in figures, usually at the bottom or top of the 
left-hand margin, does not control the amount of the 
check, especially when contradicted by words in the 
body of the check. These marginal figures are merely 
for the convenience of reference, and constitute no 
necessary part of the check. They may be there or 
not, may differ with the body of the check, or not; it 
is the same thing. The instrument is perfect without 
them. Smithv. Smith, 10. I. 398; 2 Daniell on Neg. 
Inst. 439, § 1580. Placing the check on the cancelling 
fork by the mistake of the appellee’s cashier, and 
afterward correcting the error, did not amount to an 





acceptance of the check, nor in any manner affect its 
validity. Bellamy v. Majoribanks, 7 Exch. 389; 
Warweck v. Rogyers, 44 Eng. C. L. R. 184. 

From the view we have taken of the case it is not 
necessary for us to decide what amount is expressed 
in the body and on the face of the check. As the mint 
dollar is not expressed either by the dollar mark or by 
a word, nor the fraction cent by a point, as when sums 
ure expressed in figures, perhaps the first number ex- 
pressed by words might be held to mean dollars, 
and the second number cents, as amounts of money 
are thus usually expressed in figures. If so, the check 
would call for $21.36. Northrop v. Sanborn, 22 Vt. 433. 
But we do not decide this question, for we think the 
same result must be reached whether we hold the 
amount of the check to be $2,136 or $21.36. It appears 
to us that the whole question turns upon the accept- 
ance or non-acceptance of the check by the drawee. 
As we have held, as a principle of law, that the drawee 
is not liable unless the check was accepted, and as the 
jury have found that it was not accepted, it follows 
that the appellant cannot recover. 

The facts found by the jury in the special verdict 
are the same in substance, and almost literally, in- 
deed, as those averred in the first and third paragraphs 
of the complaint. As we have held these paragraphs 
insufficient in law to constitute a cause of action, it 
follows, again, that the appellant cannot recover, and 
we think the following authorities sustain us fully: 
Johnson v. Collings, 1 East, 98; Levy v. Cavanugh, 2 Bos. 
100; Dykers v. Leather Manufacturing Bank, 11 Pai. 612; 
Bullard yv. Randall, 1 Gray, 605; Luff v. Pope, 5 Hill, 
413; S. C., 7 id. 577. 

Certain instructions to the jury were asked by the 
appellant, and refused by the court. We need not set 
them out. The rulings on the demurrers to the first 
and third paragraphs of complaint sufficiently show, 
that in our opinion, they were properly refused, even 
if it were necessary to give any instructions when the 
jury are required to find a special verdict. They were 
to the effect that the payee could recover against the 
drawee upon the check, although he had not accepted 
it. 

The evidence supports the verdict. The judgment is 
affirmed, at the costs of the appellant. 


oe o—_——— 


RIGHT OF WAY BY NECESSITY. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, FEBRUARY 23, 1880. 


MAYoR or» LONDON Vv. Riaas, 42 L. T. Rep. (N. S.) 580. 

Where the owner of acloseand of land wholly surrounding 
it grants the land surrounding the close, the implied 
grant or regrant of aright of way by the grantee to the 
grentor to enable him to get to the reserved close, is a 
grant of aright of way for the purpose of the enjoy- 
ment of the reserved close in its then state, and nota 
grant of a general right of way for all purposes. 

Where, at the time of the grant, the close was used for 
agricultural purposes, held, that the owner of the close 
and his tenants were not entitled to a right of way to 
the close for the purpose of using it as building land, 
but as agricultural land only. 


geen to statement of claim. One Heath- 

cote, in 1877, was the owner of 141 acres of land 
which surrounded completely a piece of old inclosed 
land of about two acres, called the ‘ Barn Hoppet,”’ 
which was used exclusively for agricultural purposes, 
and also belonged to Heathcote. In 1877, Heathcote, 
for value, conveyed the 141 acres to the corporation of 
London, the grantee agreeing to keep forever the con- 
veyed land an open space, subject only to forest laws 
and rights of common existing. No right of way from 
Barn Hoppet was reserved in the conveyance men- 
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tioned. In 1879 Heathcote’s lessees commenced the 
erection of a house and other buildings on Barn Hop- 
pet for the sale of refreshments to the public, and 
carried materials for that purpose across the 141 acres 
which had been left uninclosed. In an action by the 
corporation against such lessee and Heathcote, the 
statement of claim set forth these facts, and that the 
surface of plaintiff's land was injured by these opera- 
tions mentioned, and was liable to be injured in the 
future by the crowds of people which would be drawn 
to defendant's house, and asked that it might be de- 
clared that Heathcote or his lessee was entitled to no 
greater right of way to and from Baru Hoppet across 
plaintiff's lands than was necessary for the use of Barn 
Hoppet for agricultural purposes; that said right of 
way might be defined; that defendant, the lessee, 
might be restrained from drawing material across such 
lands for the inclosure of buildings for purposes other 
than ordinary agricultural ones, and that defendants 
be restrained from using the right of way for other 
than agricultural purposes. Plaivtiff also asked dam- 
ages. 

Tho defendant demurred to the statement of claim 
except so far as it claimed, if necessary, to have a way 
of necessity to the Barn Hoppet set out and defined. 
The demurrer alleged that, except as aforesaid, the 
statement of the claim was bad in law on the ground 
that the defendant Heathcote and his tenants were 
entitled to a way of necessity to the Barn Hoppet 
across the lands conveyed to the plaintiffs for the use 
of the Barn Hoppet for all purposes and not for agri- 
cultural purposes only. 


Davey, Q. C., and A. A. Giffard, for the demurrer: 
Notes to Pomfret v. Ricroft, 1 Wms. Saund., Ed. 1871, 
pp. 571-4; Clarke v. Cogge, Cro. Jac. 170; Proctor v. 
Hodgson, 10 Ex. 824; Plant v. James, 5 B. & Ad. 795; 
Skull v. Glenister, 16 C. B. (N. S.) 81; Dution v. Taylor, 
2 Lutw. 1487; Packer v. Welstead, 2 Sid. 39, 111; Jor- 
den v. Atwood, Owen, 121; Pinnington v. Galland, 9 
Ex. 1; Beaudely v. Brook, Cro. Jac. 189; Holmes v. 
Goring, 2 Bing. 76; United Land Company v. Great 
Eastern Railway Company, L. R., 10 Ch. 586; New- 
comen v. Coulson, 5 Ch. Div. 133; 36 L. 'T. Rep. (N. 8.) 
385; Finch v. Great-Western Railway Company, 28 
W. R. 229; Wimbledon and Putney Commons Conserv- 
ators v. Dixon, 1 Ch. Div. 362; 33 L. T. Rep. (N. 8S.) 
697; Allan v. Gomme, 11 Ad. & E. 759; Henning v. 
Barnet, 8 Ex. 187. 


Chitty, Q. C., and W. R. Fisher, for the plaintiffs, 
referred to Dand vy. Kingscote, 6 M. & W. 174; Lord 
Darcy v. Askwith, Hob. 234; Cross!ey & Sons, Limited, 
v. Lightowler, L. Rep., 2 Ch. 478; Whieldon v. Burrows, 
L. R., 12 Ch. Div. 31; 41 L. T. Rep. (N. 8.) 327; Wood 
v. Saunders, L. R., 10 Ch. 582; 32 L. T. Rep. (N.S.) 363; 
Gayford v. Moffatt, L. R., 4 Ch. 133; Pearson v. Spen- 
cer, 1 B. & S. 571; 3 B. & S. 761. 


JesseLt, M. R. I am afraid that whatever I may 
call my decision, it will in effect be making law, which 
I never have any desire to do, but I cannot find that the 
point is covered by any decided case or even appears 
to have been discussed in any decided case. The only 
satisfaction I have in deciding the point is this, that it 
will in all probability be carried to a higher court, and 
it will be for that court to make the law, or as we gay, 
declare the law, and not forme. The real question I 
have to decide is this: whether on a grant of land 
wholly surrounding a close, the implied grant or re- 
grant of aright of way by the grantee to the grantor 
to enable him to get to the reserved or excepted or in- 
closed close, is a grant of a general right of way for all 
purposes, or only a grant of a right of way for the 
purpose of the enjoyment of the reserved or excepted 
close in its then state. There is, a3 I have said, no 
distinct authority on the question. It seems to me to 


have been laid down in very early times—and I have 





looked into a great number of cases, and among others 
several black-letter cases —that the right to a way of 
necessity is an exception to the ordinary rule thata 
man shall not derogate from his own grant, and that 
the man who grants the surrounding land is in very 
much the same position as regards the right of way to 
the reserved close as if he had granted the close re- 
taining the surrounding land. In both cases there is 
what is called a way of necessity; and the way of ne- 
cessity, according to the old rules of pleading, must 
have been pleaded as a grant, or where the close is 
reserved, as it is here, as are-grant. Now the ques- 
tion is, what is the re-grant. I fail to find any exact 
decision on the point, or any thing coming near it, for 
it does not seem to have been discussed anywhere, and 
tho only scintilla of authority I can find going any- 
where near the point is an observation by the Lord 
Chancellor Cairns in Gayford v. Moffatt, supra, in 
which he says, reading from Mr. Serjt. Williams’ note 
to Pomfret v. Ricroft, supra: ** This principle seems to 
be the foundation of that species of way which is usually 
called a way of necessity ;’’ and then he goes on to say, 
‘* Now this is exactly the interpretation of the words 
used in this grant, with all ways to the premises ap- 
pertaining, it means with such a way as the law would 
hold to be necessarily appertaining to premises such as 
these —that is away of necessity; therefore immedi- 
ately after this lease was granted, this tenant occupy- 
ing the inner close became entitled to a way of neces- 
sity through’the outer close,and that way must be a way 
suitable to the business to be carried on on the prem- 
ises demised, namely, the business of a wine and spirit 
merchant.’’ It is therefore obvious to me that Lord 
Cairns thought a way of necessity meant a way suit- 
able for the user of the premises at the time when the 
way of necessity was created; and that is all I can 
find in the shape of authority on the subject. Well, 
now, if we try the case on principle, treating this right 
of way as an exception to the rule, ought it to be 
treated as a larger exception than the necessity of the 
case warrants? That of course brings us back to 
the question, What does the necessity of the case re- 
quire? The object of implying the regrant, as stated 
by the older judges, was, that if you did not give the 
owner of the reserved close some right of way or 
other, he could neither use nor occupy the reserved 
close, nor derive any benefit from it. But what is the 
extent of the benefit he is to have? Is he entitled to 
say, I have reserved to myself more than that which 
enables me to enjoy it as it is at the time of the grant? 
And if that is the true rule, that he is not to have more 
than necessity requires, as distinguished from what 
convenience may require, it appears to me that the 
right of way must be limited to that which is neces- 
sary at the time of the grant; that is, he is supposed 
to take a re-grant to himself of such a right of way as 
will enable him to enjoy the reserved thing as it is. 
That appears to me to be the meaning of a right of 
way of necessity. If you imply more, you reserve to 
him not only,that which enables him to enjoy the thing 
he has reserved as it is, but that which enables him to 
enjoy it inthe same way and to the same extent as if he 
reserved a general right of way for all purposes; that is, 
as in the case I have before me, 2 man who reserves two 
agres of arable land in the middle of a large piece of 
land is to be entitled to cover the reserved land with 
houses and call on his grantee to allow him to make a 
wide metalled road up to it. I do not think thatis a 
fair meaning of a way of necessity. I think it must 
be limited by the necessity at the time of the grant, 
and that the man who does not take the pains to se- 
cure the actual grant of a right of way for all purposes 
is not entitled to be put in a better position than to be 
able to enjoy that which he had at the time the grant 
was made. I am not aware of any other principle 
on which this case can be decided. I may be met by the 
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objection that a way of necessity must mean some- 
thing more than what I have stated, because where the 
grant is of the inclosed piece, the grautee is entitled to 
use the land for all purposes, and should therefore be 
entitled to a rightof way commensurate with his right 
of enjoyment. But there, again, the grantee has not 
taken from the grantor any express grant of a right of 
way, and all he can be entitled to ask is a right to en- 
able him to enjoy the property granted to him in the 
condition it was when granted to him. It does not 
appear to me that the grant of the property gives any 
greater right. But even if it did, the principle appli- 
cable to the grantee is not quite the same as the prin- 
ciple applicable to the grantor, and it might be that 
the grantee obtains a larger way of necessity —though 
Ido not think he does —than the grantor does under 
the implied re-grant. I am afraid that 1 am laying 
down the law for the first time-—that 1 am for the 
first time declaring the law; but it is a matter of ne- 
cessity from which I cannot escape. The demurrer 
must therefore be overruled with costs. 

athinaaiiiiaan 

INTERLINEATIONS IN WILL. 
ENGLISH HIGH COURT OF JUSTICE, PROBATE, DI- 
VORCE AND ADMIRALTY DIVISION, FEB, 10, 1880. 





IN THE Goops oF BLEWITT. 


Where two interlineations were introduced into a will after 
execution and attestation, but the testatrix duly ini- 
tialled the same in the margin opposite them, and the 
witnesses also subscribed their initials in attestation of 
such signature (by initialling) of the testatrix, /icld, that 
the interlineations were duly executed, and were enti- 
tled to probate as part of the will 


YARAH BLEWITT, late of Chelsham road, Clapham, 
Ny) in the county of Surrey, widow, died on the 27th 
Dec. 1879, having duly made her last will and testa- 
ment on the previous day (26th Dec., 1879), in the 
words and figures following: 

“T, Sarah Blewitt, of Chelsham road, Clapham, in 
the county of Surrey, widow, do hereby revoke all 
wills and other testamentary documents heretofore 
made by me, and do declare this to be my last will and 
testament. ‘I give and bequeath unto Amelia Cooke 
the sum of 50/. and all my wearing apparel.’ I give, 
devise and bequeath all ‘the residue of’ my estate, 
both real and personal, ete., unto Johu James Grocott, 
of, ete., ‘and Thomas Henry Edward Cooke, of, etc., 
their’ heirs, executors and administrators respectively, 
upon trust, etc. And Lappoint the said John James 
Grocott ‘and the said Thomas Henry Edward Cooke’ 
my sole executor. In witness whereof, etc.”’ 

The will was duly executed by the testatrix in ac- 
cordance with the provisions of the statute, the attest- 
ing witnesses being a Mr. Nickinson, the solicitor who 
prepared it, and a Mr. Rigby Allport. 

The deceased had scarcely executed the will, and the 
second subscribing witness was in the very act of 
attesting her signature, when she expressed a desire to 
appoint Mr. Cooke co-executor and co-trustee with Mr. 
Grocott, and to give to Miss Cooke a legacy of 501. and 
all her wearing apparel. As there was some danger of 
the deceased expiring before another will could be 
executed, Mr. Nickinson thought it best to carry out 
her intentions by interlining them in the will, and 
after the interlineations (which are marked above by 
inverted commus) had been made, the testatrix placed 
her initials opposite them, and the witnesses subscribed 
their initials underneath hers in attestation of her 
signature. 


Bayford and Stevens moved the court to decree pro- 
bate of the will with the interlineations to the execu- 
tors. They amounted toa re-execution of the will. 





The following cases were quoted in the course of the 
arguments and the judgment: In the Goods of Hind, 
16 Jur. 1161; In the Goods of Christian, 2 Rob. 110; 
Baker v. Dening, 8 Ad. & FE. 94; Hindmarch v. Chorlton, 
4L. T. Rep. (N. 8S.) 125; 18. & T. 433; 28 L. J. 182, P. 
& M.; In the Goods of Martin, 1 Rob. 712. 


The President (Sir James Hannen) delivered the 
following judgment: Two interlineations were intro- 
duced into the will after execution and attestation, 
but the testatrix signed with her initials in the margin 
against these interlineations, and the witnesses sub- 
scribed their initials in attestation of this signature of 
the testatrix. The Wills Act, section 21, enacts that 
no interlineation or other alteration made in any will 
after the execution thereof shall be valid unless such 
alteration shall be ‘executed in like manner as is re- 
quired in the execution of the will; but the will with 
such alterations shall be deemed to be duly executed 
if the siguature of the testator and the subscription of 
the witnesses be made in the margin. The only ques- 
tion then is, whether the signature and subscription 
only is sufficient. A mark is sufficient, though the tes- 
tator can write. Buker v. Dening. Initials, if in- 
tended to represent the name, must be equally good. 
The language of the lord chancellor in Hindmarch v. 
Chorlton, seems equally applicable to the testator’s sig- 
nature as to the wituesses’ subscription: ‘I will lay 
down this as my notion of the law, that to make a valid 
subscription of a witness, there must either be the name 
or some mark which is intended to represent the 
name.’ And Lord Chelmsford says: ‘The subscrip- 
tion must mean such asiguature as is descriptive of 
the witness either by a mark or by initials or by writ- 
ing the name in full.”” In Christian’s case the initials 
of the witnesses were held sufficient, although if 
merely placed to attest the alteration they will not 
serve as an attestation to the willitself. In the Goods 
of Martin. Lam therefore of opinion that the inter- 
lineations against which the initials of the testatrix 
and the witnesses are placed should be admitted to 
proof. 

Bayford. — As part of the instrument? 

The President. — As part of the instrument. 





_— + 


NEW YORK COURT OF APPEALS ABSTRACT. 





ASSIGNMENT FOR CREDITORS—GOVERNS ACTION OF 
ASSIGNEE — PREFERENCES— TAXEs. — L., in 1876, gave 
his bond and a mortgage on certain »roperty to U. to 
secure a certain debt due U. The mortgage contained 
a provision authorizing foreclosure in case the taxes on 
the mortgaged property should not be paid. The taxes 
for 1877, 1878 and 1879 not being paid, U. commenced 
foreclosure procediugs and hada receiver appointed 
pendente lite, aud through him secured possession of 
the said property. In 1879 L. made an assignment of 
his property for the benefit of creditors to D. in trust 
to pay certain preferred debts named, but the assign- 
ment contained no provision giving any preference to 
taxes or directing their payment at all, except as 
embraced in the general unupreferred debts of the 
assignor. U., upon a petition showing that the mort- 
gaged property was an insufficient security for his 
debt and the other facts, asked for an order that the 
assignee should pay aud discharge the taxes in arrears. 
lield, that such order should be refused. The assignee 
derives all his power from the assigument, which is 
both the guide and measure of his duty. Beyond that 
or outside of its terms he is powerless and without 
authority. The control of the court over his action is 
limited in the same way and can only be exercised to 
compel his performance of the stipulated and defined 
trust aud protect the rights which flow from it. He 
distributes the proceeds of the estate placed in his 
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care according to the dictation and under the sole 
guidance of the assignment, and the statutory provis- 
ions merely regulate and guard the exercise of an 
authority derived from the will of the assignor. The 
courts therefore cannot direct the assignee to pay a 
debt of the assignor or give it preference in violation 
of the terms of the assignment and the rights of cred- 
itors under it. Nicholson v. Leavitt, 6 N. Y. 519. The 
case is not like that of a distribution of a bankrupt’s 
or of a decedent’s estate. Even if the State has a 
right to claim preference in the payment of taxes, an 
individual cannot interfere in its behalf and claim it. 
Order affirmed. Matter of Assignment of Lewis. Opin- 
ion by Finch, J. 

(Decided June 15, 1880.] 

MALICIOUS PROSECUTION — GROUND OF PROSECU- 
TION — WHAT MUST BE SHOWN— FAILURE OF PROSE- 
cution. — In an action by T. against K. and others for 
mulicious prosecution, it appeared that the prosecution 
complained of was set on foot by the defendants and 
rested upon an affidavit drawn by one of the defend- 
ants and verified by K., the other, wherein a larceny 
of deeds was charged to have been committed by T. 
from &., but the facts and the circumstances of the 
cuse were set forth and showed that T. having per- 
suaded K. to let him have possession of deeds from 
him to her, of real estate (belonging to her, but the 
title to which was held by him in trust), for the pur- 
pose of examination and correction, refused to return 
them to her but kept them by violence, and afterward 
conveyed the real estate to another. It also appeared 
that at the time, the deeds were not recorded. Held, 
that if the statement of surrounding circumstances in 
the affidavit were true, the action for malicious prose- 
cution could not be sustained, even though the district- 
attorney afterward dismissed the indictment against 
T. after K. had been heard, as not sustained by the evi- 
dence. The affiant was responsible for the statements 
in her affidavit but not for any legal conclusion there- 
from of a police magistrate or a district-attorney, or a 
grand jury. In order to compel a defendant in an 
action for malicious prosecution to go into a defense, 
the plaintiff must show, first, the want of a reasonable 
and probable cause for the complaint in the proceeding 
against plaintiff (Williams v. Taylor, 6 Bing. 183), and 
second, that it was instituted by malice. As to the 
first ground, the plaintiff is bound to give in evidence 
facts sufficient to satisfy a reasonable mind that his 
accuser had no ground for the proceeding but a desire 
to injure him, and whether he had Cone so was for the 
court to determine as matter of law, assuming the evi- 
dence was true. Stewart v. Sonneborn, 98 U.S. 189; 
Halles v. Marks,7 H. & N. 56; Masten v. Deyo, 2 
Wend. 424; Besson v. Southard, 10 N. Y. 236; Sutton 
v. Johnstone, 1 Term R. 269; Turner vy. Ambler, 10 A. 
& E. 252. Judgment reversed and new trial ordered. 
Thaule y. Krekeler. Opinion by Danforth, J. 
[Decided June 18, 1880.] 

PRACTICE — APPEAL TO COURT OF APPEALS— ORDER 
DISCHARGING ARREST — OPINION OF COURT BELOW 
CANNOT CONTROL ORDER.—In this case defendants 
were arrested under the provisions of the Code for 
fraud in contracting the debt for which suit was 
brought, and after judgment they were again arrested 
under the act to abolish imprisonment for debt, upon 
the same grounds. The judge discharged them on the 
ground that they were not liable to be arrested twice 
for the same cause. Tis decision was affirmed at Gene- 
ral Term. The order of discharge stated that it was 
made “upon due consideration of the proofs in the 
matter, and the affidavits on which the warrant was 
In the order of affirmance at General Term, 


granted.”’ 
Tleld, that this court could not 


no ground was stated. 


say from the orders that they were not made upon the 
merits, and that the proofs in the case failed to satisfy 





the courts below that a case was made out for a com- 
mitment, nisi, etc., of defendants. In such a case this 
court may not, when an order of arrest or commitment 
has been denied, review the order. And the fact that 
the opinions below do not so state will not alter the 
rule. This court may not look into the opinions 
below to find matter differing from that in the order, 
unless the language of the order is ambiguous and 
needs aid for an understanding upon which it went. 
Ferher vy. Gould, 22 Alb. L. J. 55. Appeal dismissed. 
In re Nebenzahl et al. Opinion by the court. 

[Decided June 15, 1880.] 

ata ica vaientcs 
SUPERIOR COURT OF BUFFALO. 
GENERAL TERM ABSTRACT. 








ATTORNEY'S LIEN —SETTLEMENT. —If an attorney 
has omitted to protect himself by a notice forbidding 
a settlement without him, and the parties compromise 
the action before judgment, of which he has notice, he 
then proceeds in the suit for his costs, at the peril of 
establishing conclusively that the adverse party had 
the design, when making the settlement, of defeating 
his demand for the costs. If he failin satisfying the 
court of this, his proceedings, subsequent to notice, 
will be set aside. McDowell v. Second Ave. R. Co., 4 
Bosw. 670; Sullivan v. O’Keefe, 53 How. 426; Crotty 
v. MacKenzie, 52 id. 54. He must make out a clear 
case of collusion to justify him in proceeding in the 
suit after notice of settlement. And it must be shown 
affirmatively that the settlement was made with the 
purpose of depriving the attorney of his claim. Car- 
penter vy. Sixth Ave. R. Co.,1 Am. L. Reg. (N. 8.) 410. 
Indigence of plaintiff, known to defendant, is not suffi- 
cient to establish collusion, or to require the latter to 
take notice of the lien or claim of the attorney. Sus- 
picious circumstances are insufficient to show collusion. 
The attorney may protect himself by giving notice of 
his claim. But he does not acquire a vested interest 
in or a lien upon the plaintiffs cause of action, by 
stipulating beforehand for a share of the recovery. 
Coughlin v. N. Y. C. R. Co., 71 N. Y. 448, The attor- 
ney has not, even after judgment, a lien, properly 
speaking, but only aclaim or right to ask for the inter- 
vention of the court for his protection, when, having 
obtained judgment for his client, he finds there is a 
probability of the client’s depriving him of his costs. 
Mercer v. Graves, L. R., 7 Q. B. 499. The question is, 
not whether plaintiff has acted with a fraudulent in- 
tent, but whether defendant has acted fraudulently 
with respect to plaintiff's attorney. Where the attor- 
ney has noticed the cause for trial, after notice of set- 
tlement, a motion to strike it from the calendar is 
proper. (The settlement was made before amendinent 
to section 66 of the Code, by Laws of 1879.) Lang v. 
Buffalo Seamen’s Union. Opinion by Beckwith, J. 

BAILMENT — CONVERSION. — Though a man cannot 
be made a bailee against his wili, yet where a customer 
unintentionally leaves an article in a shop, and the 
shop-keeper takes charge of it, he becomes a bailee of 
the article. A demand of the property and a refusal 
or neglect to re-deliver it is prima facie evidence of a 
conversion, and it is incumbent ou the defendant to 
justify or excuse the refusal. Osgoodby v. Liemberner. 
Opinion by James M. Smith. J. 


DAMAGES UPON EVICTION OF TENANT. —In an action 
by a tenant against his landlord to recover damages 
for breach of contract in evicting him from the prem- 
ises, he is not entitled to recover the value of goods 
left thereon. The eviction did not deprive him of 
them. After demand and refusal, he could maintain 
an action for their conversion, or replevin. But an 
action sounding in tort cannot be joined with one upon 
contract. Stenbeck v. Latta. Opinion by James M, 
Smith, J. 
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JUDGMENT OF JUSTICE OF PEACE— INSUFFICIENCY 
OF EVIDENCE. — A judgment rendered by a justice of 
the peace cannot be upheld by mere intendment; there 
must be some legitimate evidence tending in some 
degree to establish every fact essential to the cause of 
action. Evidence held insufficient to establish em- 
ployment of real estate broker, aud that he was the 
procuring cause of the sale. Chappell v. Truscott. 
Opinion by Beckwith, J. 


JUSTICE’S JUDGMENT — EXCESSIVE costs. —If a 
judgment rendered by a justice court violates the 
statute, which provides that “the whole amount of 
all the items of such costs, except charges for the 
attendance of witnesses from another county, shall 
not, in any case, exceed five dollars’ (3 R. 8.247, § 117), 
the whole is vitiated. Munzv. Echhert. Opinion by 
James M. Smith, J. 


MORTGAGE OF MERCHANDISE — WHEN NOT FRAUDU- 
LENT. — Where there was no express agreement or 
stipulation, verbal or written, that the mortgagor 
should remain in possession of the merchandise mort- 
gaged and sell it in the usual course of business, but 
the mortgagor did continue in possession of the mer- 
chandise and sold part of it in the usual course of 
trade at retail, with the knowledge of the mortgagee, 
and though there was no proof that any part of the 
proceeds had been applied on the mortgage, held, that 
the mortgage was not, as a matter of law, fraudulent 
as against the creditors of the mortgagor, and a non- 
suit of the mortgagee was error. Hastings v. Purke. 
Opinion by Beckwith, J. 


SALES FRAUDULENT AGAINST CREDITORS. — After 
trial, but before judgment rendered against him, a 
man executed and delivered to his wife a bill of sale 
of furniture in the house occupied by them, but with- 
out any actual and continued change of possession of 
the goods. Jn replevin by the wife against a constable 
who levied upon the goods under the judgment afore- 
said, held, that the plaintiff was bound to establish 
affirmatively that the sale was made in good faith and 
without any intention to defraud creditors. Randall 
v. Parker, 3 Sandf. 69; Jones vy. O’Brien, 36 N. Y. Sup. 
Ct. 58. Marvin v. Smith. Opinion by Beckwith, J. 


Usury — MORTGAGE — PAROL EVIDENCE — ESTOPPEL 
BY GUARANTY OF MORTGAGE. — A conveyed lands to 
B, and received in return a bond and mortgage, which 
he sold and assigned to plaintiff, with a guaranty of 
their payment, and shortly thereafter B re-conveyed 
the landsto A. Inan action to foreclose the mortgage, 
held, (1) that evidence was admissible to show that the 
deed, bond and mortgage were given without any con- 
sideration, and were made for the sole purpose of 
obtaining a loan of money from the plaintiff ata usuri- 
ous rate of interest, by the sale of the bond, ete., to 
him, and that the same was known to him when he 
purchased and took the assigument of them. Parol 
evidence is admissible to show that an instrument is 
void, or that it never had any legal existence or bind- 
ing force, either by reason of fraud, or for want of due 
exccution and delivery, or for the illegality of the 
subject-matter; or that it was made for the further- 
ance of objects forbidden by law; whether it be by 
statute, or by an express rule of the common law, or 
by the general policy of the law. (2) That the mort- 
gagee (A) was not estopped by reason of his guaranty 
from showing these facts. Where the assignee of a 
mortgage sets up an estoppel against the mortgagee, 
based on the warranty or assurance of the validity of 
the security by the mortgagor, the latter may show 
that the assignee could not have believed or acted upon 
such assurance or warranty, because he well knew the 
mortgage was void. Fellows v. Wallace. Opinion by 
James M. Smith, J. 








STRACT. 

ATTORNEY —HAS NO POWER TO COMPROMISE CLI- 
ENT’S CLAIM.—An attorney at law in Pennsylvania 
has, as such, no authority to compromise his client’s 
claim. In Stokely v. Robinson, 10 Cal. 315, it was held 
that an attorney, by virtue of his professional rela- 
tion, has no power to compromise his client’s case 
without the client’s authority or sanction; and this 
doctrine is supported by the cases of Huston v. 
Mitchell, 14S. & R. 307, and Stackhouse v. O’Hara’s 
Ex’rs, 2 Harris, 88. In the latter case it was said, per 
Coulter, J.: ** An attorney at law in Pennsylvania has 
very extensive power in relation to conducting a suit, 
but after judgment this plenary power, in a great 
measure, Ceases, excepting as to his power of receiving 
the amount of the judgment and giving a receipt for 
it.”’ Housenick vy. Miller. Opinion by Gordon, J. 
[Decided March 22, 1880.] 

CONTRACT — NON-PERFORMANCE CAUSED BY ACT OF 
Gop No BREACH. —C. agreed with J., who owned a 
hotel, to supply spring water to the hotel through 
pipes that were laid from aspring that was the only 
regular source of supply since the hotel was built. J. 
leased the hotel, agreeing with the lessee that the hotel 
should “be supplied with spring water during said 
term in the manner the same is now supplied under 
that certain agreement’? between C. and J. Held, 
that a failure of the water supply, caused by the dry- 
ing upof the spring, was not a breach of the contract. 
Ward v. Vance. Opinion by Trunkey, J. 

[Decided March 22, 1880.] 

ILLEGAL CONSIDERATION — PROOF OF.—The proof 
of amere threat of prosecution for a felony, inducing 
the execution of an instrument, is not sufficient to 
establish the invalidity of the instrument as having 
been given for an illegal consideration, there being no 
proof of the felony or of an agreement not to prosecute. 
Swope v. Jefferson Fire Insurance Co. Opinion by 
Sterrett, J. 

[Decided May 3, 1880.] 

NEGLIGENCE— RAILROAD ENGINE SPARKS SETTING 
FIRE— THAT FIRE OCCURS NOT EVIDENCE OF NEGLI- 
GENCE. — In an action against a railroad company for 
fire caused by sparks from its engine, it was claimed 
that its spark arresters were defective and its engines 
carelessly managed, but no evidence of that fact or 
that the company was negligent was given, except that 
it was shown that the dry grass and stubble along the 
company’s track were ignited. Held, not sufficient to 
establish negligence, and a submission of the question 
to the jury was improper. The company in operating 
its road had a right to use steam engines; and no per- 
son, natural or artificial, is answerable in damages for 
the reasonable exercise of a right, accompanied witha 
proper regard for the rights of others. The company 
was bound, however, to use spark arresters of the most 
approved kind, keep them in good order, and exercise 
reasonable care and vigilance in running its engines. 
The bare fact that dry grass and stubble ou the line of 
the road were ignited was not of itself evidence of 
negligence in either of these particulars. It is impos- 
sible so to construct or equip an engine that no sparks 
will be emitted. The most that can be done is to pre- 
vent the escape of large sparks or coals. The most 
approved spark arresters necessarily permit the escape 
of small sparks, and if these come in contact with dry 
and combustible material on a windy day, the result 
is very frequently a fire, more or less extensive accord- 
ing to the kind and quantity of material at hand for 
it tofeed upon. The burning of dry grass and other 
combustible material along the line of the road, with- 
out more, was neither negligence nor evidence from 
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which a jury would be justified in finding negligence. 
The principle involved in this case was recognized and 
applied in Jennings v. Railroad Co., recently decided 
in the Western District. Upon a state of facts differ- 
ing in no essential particular from those of the present 
case, the jury was instructed torender a verdict for 
defendant; and in affirming the judgment, it is said: 
» To hold that the fact of the fire having taken place 
was prima facie evidence that the spark arrester was 
defective, and therefore that the case ought to be sub- 
mitted to the jury, would be practically to hold rail- 
road companies liable for all fires; it is a notorious fact 
that no spark arrester has yet been invented to prevent 
all sparks, and a little spark may kindle as large a con- 
flagration as a large one. It depends on the dryness 
or humidity of the atmosphere, whether a spark will 
go out before reaching the ground, and whether what 
it reaches is in a condition to be easily ignited.”” Read- 
ing & Columbia Railroad Co. y. Latshaw. Opinion by 
Sterrett, J. 

{Decided March 15, 1880.] 


—_—-- + 
ILLINOIS SUPREME COURT ABSTRACT. 
MAY, 1880.* 








ATTORNEY — INVESTING IN CLAIM AGAINST CLIENT. 
It is not to be tolerated that an attorney shall advise or 
encourage a client in investing in a bad title, and him- 
self afterward buy up the better title and assert it as 
against his former client. Such a practice would open 
a door to endless wrongs and villanies, and bring great 
and just reproach upon the profession. ‘If an attor- 
ney employed by the party should designedly conceal 
from his client a material fact or principle of law, by 
which he should gain an interest not intended by the 
client, it will be held a positive fraud, and he will be 
treated as a mere trustee for the benefit of his client 
and his representatives; and in a case of this sort it 
willJnot be permitted to the attorney to set up his 
ignorance of law or his negligence as a defense or an 
excuse. It has been justly remarked that it would be 
too dangerous to the interests of mankind to allow 
those who are bound to advise, and who ought to be 
able to give good and sound advice, to take advantage 
of their own professional ignorance, to the prejudice 
of others. Attorneys must, from the nature of the 
relation, be bound to give all the information which 
they ought to give, and not be permitted to plead ig- 
norance of what they ought to know.’’ Gibbons v. 
Hoag. Opinion by Scholfield, J. 

CONSTITUTIONAL LAW — EMINENT DOMAIN — TAK- 
ING PRIVATE PROPERTY FOR PUBLIC USE— ASSESS- 
MENT FOR SIDEWALK NoT.— The constitutional lim- 
itation that private property shall not be taken for 
public use without just compensation, to be ascertained 
by jury when not made by the State, has reference 
only to the exercise of the power of eminent domain, 
and not to special taxation of contiguous property for 
the building of a sidewalk or other public improve- 
ment by cities, towns and villages. Warren v. Henley, 
31 lowa, 31. It is quite clear that the levying such 
local assessments (for the building of sewers and side- 
walks) is not taking private property for public use 
under the right of eminent domain, but is the exercise 
of the right of taxation, inherent in every sovereign 
State. Per Redfield, J., in Allen v. Drew, 44 Vt. 175. 
The courts seem to be very generally agreed, that the 
authority to require the property specially benefited 
to bear the expense of local improvement is a branch 
of the taxing power, or included within it. 2 Dill. 
on Mun. Corp., § 596. The compensation, under this 
provision, is to be ascertained bya jury. As remarked 





* Appearing in 94 and 95 Illinois Reports, 








in People v. Mayor, 4 N. Y. 419: “* This is an appropri- 
ate mode when lands or goods are taken, because theii 
value is uncertain, but not when money is taken, be- 
cause its valuc is already fixed.’’ Whether or nota 
special tax on contiguous property in a city or town 
fora local improvement, as a sidewalk fronting the 
same, exceeds the actual benefit to the lots taxed, is 
not material. It may be supposed to be based on a 
presumed equivalent, and where the corporate author- 
ities determine the frontage to be the proper measure 
of probable benefits, this cannot be disputed or dis- 
proved. Whilev. People of Illinois ex rel.City of Bloom- 
ington. Opinion by Sheldon, J.; Walker, C. J., and 
Scholfield, J., dissented. 





NEGLIGENCE — LANDING OF PASSENGERS — CARRIER 
OF PASSENGERS — STEAMBOAT.— Where a steamboat is 
landing at a wharf for the purpose of enabling passen- 
gers to go ashore, it is the duty of the proper officers of 
tho boat to provide means for the safe transit of those 
who wish to leave the boat —and the fact that a stage 
plank placed for the use of passengers in landing, fell 
while a passenger, in the exercise of due care,was walk- 
ing over it, is prima facie evidence of negligence on the 
part of the officers of the boat in the performance of 
that duty, and in an action by the passenger to re- 
cover for an injury caused by the falling of the plank, 
the burden is upon the defendant to show the falling of 
the plank was not the result of negligence on the part 
of the officers of the boat. This position is sustained 
in Pittsburg, Cin. & St. L. R. Co. v. Thompson, 56 111. 
138, and in Railroad Co. v. Pollard, 22 Wall. 842, and in 
Stokes v. Saltonstall, 13 Pet. 181. In the last named case 
it is held that the upsetting of a stage coach, by which 
a passenger is injured, is prima fucie evidence of neg- 
ligence on the part of the driver, and casts upon the 
proprietor the burden of showing the driver was in 
every respect qualified, and acted with reasonable skill 
and the utmost caution. Although it may appear that 
the end of the boat was moved around by the wind, 
aud that this caused the falling of the stage plank, yet 
it not being shown that the boat was fastened to the 
wharf in any way, or that it could not have been fast- 
ened so as to have prevented it from being moved by 
the wind, there would not appear to have been due 
sure on the part of the officers of the boat to discharge 
it from liability. Lugle Pucket Co. v. Defries. Opin- 
ion by Dickey, J. 


nen 
IOWA SUPREME COURT ABSTRACT. 
JUNE, 1880. 

EVIDENCE—INTEREST OF WITNESS—MAY NOT BE 
SHOWN BY ADMIssions.— Under a statute declaring 
that a person interested in the event of a suit should 
not be excluded as witness, but allowing the fact of 
his interest to be shown for the purpose of affecting 
the credibility of his testimony, held, that statements 
made to others by the witness that he vas interested 
could not be shown. The rules relating to the admis- 
sibility of evidence showing the interest of a witness 
are the same at common law and under the statute. A 
difference arises only as to the effect of the interest, 
and consequently as to tho time when it may be shown. 
At common iaw the court passes upon the evidence, 
and if the interest be established, excludes the testi- 
mony; under the statute the evidence goes to the 
jury, and is considered upon the question of the credi- 
bility of the witness. The difference above referred 
to does not extend to the manner of showing the 
interest of the witness. Decisions of the courts made 
at common law must therefore determine the question 
under consideration. It has been often held that testi- 
mouy for the purpose of establishing declarations of a 
wituess, to the effect that he is interested iu the event 
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of the suit, is not admissible; it is regarded as merely 
hearsay evidence. Rich v. Eldridge, 42 N. H. 153; 
Vining v. Wooten, Cooke (Tenn.), 127; Commonwealth 
v. Waite, 5 Mass. 261; Pierce v. Chase, 8id. 487; Pol- 
lock’s Lessees v. Gillespie, 2 Yeates, 129; Young v. 
Garland, 18 Me, 409; Stewart v. Lake, 33 id. 87; Cotchett 
v. Dixon, 4 McCord, 311; Dunn v. Cronise, 9 Ohio, 82; 
Sims v. Givan, 2 Blackf. 461; Freem i vy. Luckett, 2 J. 
J. Marsh. 390; Davis v. Whiteside, 4 id. 116; Jones v. 
Tevis, 4 Litt. 25; Stimmel v. Underwood, 3 Gill & 
Johns. 282; Walker y. Coursin, 19 Penn. 321. A differ- 
ent rule was recognized in Dunn vy. Jones, 1 Cox, 46; 
Anon. 2 Hayw. 340: and Colston v. Nichols, 1 Harr. & 
Johns. 105. The last one was overruled in Stimmel v. 
Underwood, supra; Lucas v. Flinn, 35 lowa, 9. Erick- 
son v. Bell. Opinion by Beck, J. 


MARRIED WOMAN — DEED BY — CANNOT BE CONTRA- 
DICTED BY PAROL. — In the execution of a mortgage by 
a husband and wife, the fact that she was induced to 
sign by deception on the part of her husband cannot 
be set up against an innocent mortgagee. In the 
absence of fraud by the mortgagee, or mutual mistake, 
the court must look to the instrument alone to deter- 
mine whether she concurred in it. Edgell v. Hagens, 
5 N. W. Rep. (lowa) 504. It cannot be contradicted 
by parol testimony. It is undoubtedly true that many 
married women execute deeds and mortgages in pro- 
found ignorance of their contents, and with unlimited 
confidence that their husbands will not mislead them. 
But they cannot be allowed to plead this ignorance 
and confidence to the detriment of innocent parties. 
Etna Life Insurance Co. v. Franks. Opinion by 
Adams, C. J. 


MASTER AND SERVANT — DUTY AS TO SAFE MACHIN- 
ERY — FELLOW-SERVANT — INSPECTOR AND BRAKEMAN 
not. —It is the duty of a master not only to provide, 
in the first instance, proper and safe machinery for his 
employees, but to use ordinary care by inspection to 
see that the machinery remains safe. An inspector of 
ears on a railroad is not a co-servant of a brakeman, so 
as to relieve the railroad company from liability for 
such inspector's negligence causing injury to the brake- 
man. Negligence on the part of the corporation may 
consist of acts of omission or commission, and it neces- 
sarily follows that the continuing duty of supervision 
and inspection rests on the corporation; for it will not 
do to say that, having furnished suitable and proper 
machimery and appliances, the corporation can there- 
after remain passive. The duty of inspection is affirm- 
ative, and must be continuously fulfilled and positively 
performed. In ascertaining whether this has been 
done or not the character of the business should be 
considered, and any thing short of this would not be 
ordinary care. As the corporation must act through 
agents and employees, the negligence of the employee 
upon whom the duty of inspection is devolved is the 
negligence of the corporation. The brakemen on 
freight trains and an inspector of such trains cannot 
be regarded as co-employees in such sense as to pre- 
vent the former from recovering of the corporation 
because of the negligence of the latter. Greenleaf v. 
I. C. R., 29 Iowa, 14; Kroy v. C..R. 1. & P. R. Co., 
32 id. 357; Buzzell v. Laconia Mfg. Co., 48 Me. 113; 
Shanny v. Androscoggin Mills, 66 id. 420; Snow vy. 
Housatonic R. Co., 8 Allen, 441; Gilman vy. Eastern R. 
Co., 10 id. 253; S. C., 13 id. 483; Ford v. Fitchburg R. 
Co., 110 Mass, 241; Mullan v. Phila. & Southern M. 8. 
Co., 78 Penn. 25; Chicago & N. W. R. Co. v. Jackson, 
55 Ill. 492; Brabbits v. Chicago & N. W. R. Co., 38 Wis. 
298; Harper v. R. Co., 47 Mo. 567; Brothers v. Carter, 
52 id. 373; Porter v. Hannibal & St. Jo. R. Co., Sup. 
Ct. Mo., Oct. Term, 1879; Thompson y. Drymala, 1 N. 
W. Rep. 17; Warner v. Erie R. Co., 39 N. Y. 468; 
Laning v. N. Y. C. R. Co., 49 id. 522; Flike v. Boston 
& Albany R. Co., 53 id. 549. This last case, it is in- 





sisted, has been overruled by Malone vy. Hathaway, 64 
N. Y. 5. This is a mistake, as it was followed in the 
later case of Booth v. Boston & Albany R. Co., 73 N. 
Y. 38. Braun v. Chicago, Rock Island & Pacific Rail- 
road Co. Opinion by Severs, J. 


> 


OHIO SUPREME COURT ABSTRACT. 


CORPORATION — ISSUE OF NEW CERTIFICATE OF 
STOCK WITHOUT SURRENDER OF OLD — LIABILITY FOR 
WRONGFUL ISSUE — DIVIDENDS.— On tho 9th of Sep- 
tember, 1854, the Cleveland and Mahoning Railroad 
Company issued to V. certificates of its capital stock. 
The certificates declared upon their face that the stock 
was transferable on the books of the company upon the 
surrender of the certificates. On the 16th of Septem- 
ber, 1854, the stock was sold to F. by V. who delivered 
to him the certificates with blank powers of attorney 
to enable him to have the stock transferred. The cer- 
tificates were mislaid by F. and were not discovered 
until December, 1871. In thc meantime, on May 8, 
1863, the board of directors of the railroad company, 
on the application of V. issued to B. & P., to whom V. 
assumed to sell the stock, new certificates of stock, on 
the supposition that the original certificates had been 
lost by V. On the application of the administrators 
of F., for atransfer of the stock to their names and 
for an account of the dividends, the company refused 
tho application on the ground of the issue of the new 
certificates to B. & P. The by-laws provided that no 
new certificates should be issued in place of any certi- 
ficate previously issued, until such previous certificate 
was surrendered and cancelled. There was also pro- 
vision in the by-laws, that certificates might be issued 
on the special order of the board of directors in the 
place of certificates lost or destroyed, on proof of such 
loss and destruction, and on receiving security to in- 
demnify the company against loss consequent upon 
the issuing of such new certificates. IJJeld, the issuing 
of the new certificates to B. & P., and the allowing 
the transfer of the stock to them was a breach of the 
duty which the company owed to F, as the holder of 
the original certificates, and this breach of duty cre- 
ated a liability on the company to replace the stock to 
which F. was entitled, or to account for its value. The 
issuing of the certificates, under the by-law providing 
for the issuc of certificates in place of such as may have 
been lost or destroyed, does not affect the liability of 
the company to F., as the holder of the original certi- 
ficate. The object of the by-law is to enable persons, 
whose certificates appear to have been lost or de- 
stroyed, to obtain others, on indemnifying the com- 
pany against loss, in case other parties should assert 
rights against the company under the original certifi- 
cates; but does not affect the rights of such parties. 
The company is not liable for the dividends paid on 
the stock, before it had notice of the transfer of the 
certificatesto F. Unlike the transfer of the stock, the 
surrender or production of tho certificates was not 
necessary to draw tho dividends. Until the company 
was notified of the transfer of the certificates, it 
was warranted in paying the dividends to V., the 
registered owner, or to his order, and by paying 
the dividends to B. & P. as purchasers under V., 
the company is as fully protected as if the pay- 
ments had been made to V. directly. Until the 
transfer of the stock tothe holders of the original 
certificate was refused, or they had notice of the 
transfer of tho stock to other parties, the statute of 
limitations did not begin torun. Boynton, J., was of 
opinion that as the new certificates were issued in 
good faith by the company, in accordance with the by- 
law, it was discharged from further liability. Cleve- 
lund & Mahoning Railroad Co. v. Tapett’s Adm’s, 
Opinion by White, J. 

[Decided March 30, 1880.) 
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MUNICIPAL BONDS — BOARD OF EDUCATION — ACTS 
IN ISSUING BONDS IN EXCESS OF POWER DO NOT REN- 
DER BONDS VOID— INNOCENT HOLDER. — (1) Where a 
power to contract is conferred by statute and has been 
fully executed, and something additional not author- 
ized by the statute is stipulated to be done, which is 
clearly distinguishable from the rightful execution, 
the execution of the power, so far as authorized, is 
good, and void as to the excess. (2) A board of educa- 
tion, under the provisions of the act of March 15, 1868 
(S. & 8. 710), authorizes it to borrow money to pay 
existing indebtedness by the issue and sale of bonds 
bearing interest at a rate not exceeding eight per cent 
per annum, payable semi-annually, agreed to borrow a 
sum of money at an aggregate rate of interest of fif- 
teen percent, in manner following: For the amount 
so to be borrowed bonds were to be issued bearing the 
authorized rate of interest, and for the excess of inter- 
est orders on the treasury were to be issued payable at 
the same time as the legal interest. The bonds were 
regularly issued, bearing eight per cent interest, and 
sold at par, and the money was received and used as 
authorized. For the excess of interest, orders on the 
treasury were at the same time issued and delivered to 
the purchaser, as agreed to by the parties, but were 
never presented for payment, and aftertheir maturity 
he offered to return them for cancellation. IJJeld, that 
this agreement to pay excess of interest is void, and 
having never been executed in whole or in part, will 
not avoid a recovery on the bonds. The fact that such 
agreement for unlawful interest was made does not 
make the purchaser chargeable with notice of the prior 
fraudulent practice of members of the board in incur- 
ring the debt, for the payment of which the money 
was borrowed, which had no connection with the sale 
of the bonds, and of which the purchaser had no 
knowledge. State of Ohio ex rel. Laskey v. Board of 
Education of Perrysburg. Opinion by Johnson, J. 
Oakey, J., dissented, being of opinion that the real 
transaction was a sale of bonds at less than par, in 
violation of the statute. 

[Decided March 16, 1880.] 


———— 


INSURANCE LAW. 





FIRE INSURANCE —INCHOATE RIGHT OF DOWER NOT 
AN INCUMBRANCE AVOIDING POLICY.—The existence 
of an inchoate right of dower in the wife of a former 
owner of insured real property does not render a state- 
ment by the insured in the application that his inter- 
est in the property is ‘‘ fee simple,’’ a misrepresentation 
avoiding the policy under a condition warranting the 
truth of the statements made in the application. An 
inchoate, contingent right of dower is defined by 
Bishop as a mero possibility; not only is it no estate, 
but the right itself is a merc contingent possible thing. 
If the wife dies before her husband, all is vanished. 
Judge Baldwin defines such a right in tho wife as an 
emanation from the ownership of her husband. See 
Wilson v. Davidson, 2 Rob. 384, 405. Before assign- 
ment, even after the death of husband, the widow has 
no estate in the landsof her husband. It isa mere 
chose in action, and before assigument is strictly a 
claim. Greenl. Cruise tit. Dower, ch. 3,81; 4 Munf. 
882; 4Seld. 110. Ina recent Missouri case, Bliss, J., 
observed of this sort of inchoate dower that it “is not 
an estate, but a mero contingent claim, not capable of 
sale in execution, nor the subject of grant or assign- 
ment. The dowress has merely a contingent possibility 
of interest in the premises, but no property, no actual 
juterest in it which is the subject of grant or assign- 
ment.” 44 Mo. 512,515; see, also, 2 Bish. on Mar. Wom., 
§ 348. Formerly it was questioned even whether the 
existence of this inchoate dower could be alleged as a 
breach of warranty in a deed against incumbrances. 





And while the modern authorities hold that a covenant 
in a deed against incumbrances would embrace tho 
inchoate right of dower, none can be found which 
hold that in a policy of insurance the word incum- 
brance would embrace such a claim or interest as a 
contingent right of a woman whose husband is still 
living. Virginia Supreme Court of Appeals, March 
Term, 1879. Southern Mutual Insurance Co. v. Kloeber. 
Opinion by Christion, J. (Appearing in 31 Grattan’s 
Reports.) Thesame doctrine is held in Virginia Fire & 
Marine Insurance Co. vy. Kloeber, decided by the same 
court at the same time. Opinion by Anderson, J. 
Citing Wooddy v. Old Dominion Ins. Co., 31 Gratt. 
362, and Hough y. City Fire Ins. Co., 29 Conn. 10. 


FIRE INSURANCE — OVER VALUATION WITHOUT 
WRONGFUL INTENT, IN PROOF OF LOSS, DOES NOT AVOID 
POLIcY. — In the preliminary proofs of loss of property 
insured against fire, the plaintiff, who was insured, 
stated the value at $5,000. In an action on the policy 
the referee found the value to be $2,000. The 
referee likewise found that the plaintiff, in making 
proofs of loss for the purpose of establishing his claim 
under the policy, did not knowingly, willfully and for 
the purpose of defrauding the defendant, swear toa 
false statement of the value of the property, but that 
he grossly exaggerated its value and quantity, in con- 
sequence of his imperfect knowledge of the English 
language, while acting under the direction of the per- 
son who aided him in making the proofs. But accord- 
ing to the finding of the referee, the actual value of 
the property destroyed exceeded the amount of insur- 
ance upon it. Under these circumstances, if the plaint- 
iff did honestly, or wilhout any fraudulent intent, 
place an extravagant valuation upon the property, it 
would not prevent a recovery upon the policy. Parker 
v. Amazon Ins. Co., 54 Wis. 364; Ins. Co. v. Weides, 
14 Wall. 375; Williams v. Phoenix F. Ins. Co., 61 Me. 
67; Moore v. Protection Ins. Co., 29 id. 97; Franklin F, 
Ins. Co. v. Updegraff, 45 Penn. St. 350; Manion v. 
Great Republic Ins. Co. of St. Louis, 35 Mo. 148; Wolf 
v. Goodhue F. Ins. Co., 43 Barb. 400. Wisconsin Su- 
preme Court, May 27,1880. Dogge v. North-western 
National Insurance Co. Opinion by Cole, J. 


FIRE INSURANCE— WAIVER OF CONDITION — WHAT 
Is NoT. — A policy of insurance against fire contained, 
among other conditions, the following: ‘** And when- 
ever required, the insured or person claiming shall 
produce and exhibit the books of account, bills of pur- 
chase, or duplicates thereof, and other vouchers, to the 
insurers or their specially authorized agent, in support 
of the claim, and permit extracts and copies thereof to 
be made; and until such proofs and exhibitions are 
produced, and permitted by the claimant, when re- 
quired as above, the loss shall not be payable.’”’ After 
afiro whereby a loss occurred to the insured, notiee 
and preliminary proofs of loss, as required by another 
condition of tho policy, were furnished. This prelimi- 
nary proof, however, not being satisfactory, an agent 
of the company, sent to make scrutiny of the matter, 
demanded of the insured that he should produce his 
bills of purchase, and upon being informed by the in- 
sured that these had been burned, theagent demanded 
duplicates of such bills, which tho insured failed to 
produce. The company refused to pay the amount 
claimed by the -insured, and his attorney notified the 
company of his intention to institute suit for the re- 
covery of the claim. To this notification the agent 
replied by letteras follows: *‘In reply to your favor of 
26th, giving notice of intended suit, l am instructed tv 
say, that the Farmers’ Fire Insurance Company will 
contest the payment of A. Mispelhorn’s claim (in its 
present exaggerated form), under the terms and con- 
ditions of his policy, though we should have preferred 
an amicable compromise. The company is more im- 
pelled to this course, as we cannot learn that the City 
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Co., on the same risk, have, or intend paying the claim 
as made. When they pay, this Co. will probably not 
delay longer. If, however, you prefer litigation with 
this Co., we shall contest the claim as above.” The 
insured afterward sued the company, and offered this 
letter in evidence to show waiver of further prelimi- 
nary proof of loss under the afore-recited condition 
of the policy. Held, (1) that this letter was no waiver, 
but meant that the company still adhered toand would 
persist in its refusal to pay the claim, because it was 
excessive in amount, and that the terms and condi- 
tions of the policy would be relied on as a protection 
against what was regarded as an exaggerated demand. 
(2) That the object of the condition in the policy was 
to put means in the power of the insurer to scrutinize 
the claims of the insured and to protect itself against 
fraud. The provision was such as the parties were 
competent to make, and having made it a part of their 
contract, the courts have no dispensing power over it. 
The insured was not only bound to produce and exhibit 
to the company or its agent, upon being required so to 
do, the bills of purchase if within his power or control, 
but if they were destroyed, he was bound to produce 
duplicates thereof, if it were possible for him so to do. 
Compliance with this condition, if required by the 
company, was indispensable to the insured’s right of 
action. Maryland Court of Appeals. Farmers’ Fire 
Insurance Co. of York, Penn., v. Mispelhorn. Opinion 
by Alvey, J. (To appear in 50 Maryland Reports.) 
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NEW BOOKS AND NEW EDITIONS. 
XIV NevapbA REPoORTs. 

Reports of Cases determined in the Supreme Court of the 
State of Nevada, during 1879 and 1880. Reported by 
Chas. F. Bickell, clerk of Supremo Court, and Ion. 
Thomas P. Hawley, Associate Justice. Volume XIV. 
San Francisco: A. L. Bancroft & Co., 1880. Pp. 500. 


| eee volume contains among others the following 

striking cases: Blaisdell v. Stephens, p. 17.—Inan 
action of trespass against two or more acting inde- 
pendently, and producing a result injurious to the 
plaintiff, onc cannot be held for the acts of the others. 
State v. Clifford, p. 72. — If one finds lost property, and 
knows the owner, or there are marks on the property 
by which he can ascertain the owner, and he converts 
the property to his own use, intending at the time of 
finding so to convert it, he is guilty of larceny, but not 
so if that intention is not formed until afterward. 
State v. Ah Chuey, p. 79.—On a question of personal 
identity, a witness testified that the defendant had 
certain tattoo marks on his person. The court com- 
pelled the defendant, against his objection, to exhibit 
his person to the jury. Held, no error. Gaston v. 
Drake, p. 175.— An agreement before an election to 
share the salary and fees of an office, in consideration 
of the plaintiffs using his influence to elect the de- 
fendant to such office, is void. State v. Hallock, p. 
202. — An act to establish and maintain a State asylum 
for the poor and maimed of the State is unconstitu- 
tional. State v. Nevada, p. 459.—It is no defense to 
an indictment for escape, that the jail was unhealthful 
and filthy. 


CORRESPONDENCE. 


ACTION FOR TRESPASS ON LAND IN “ANOTHER STATE. 


To the Editor of the Albany Law Journal: 

Regarding the article contributed by Mr. F. P. Mur- 
ray to your last number, by which he seeks to establish 
that the rule of law requiring actions for injuries to 
real property to be brought in the jurisdiction where 
the real property is situate, is not founded in reason, 





and has been abrogated by the new Code, permit me 
to make the following observations: 

1. It seems to me that Mr. Murray states the reason 
of the rule somewhat plainly himself when he says at 
p. 50: “If both parties should set up an apparently 
good title and it should become necessary to determine 
their validity the action should perhaps be dismissed, 
because it seems the courts of one State or country cannot 
settle the title to lands in another.”’ But better still is 
the language of Hare & Wallace in their notes on 
Smith’s Leading Cases (7th Am. ed.) p. 1063: “A 
court of justice should obviously be slow to entertain. 
a question depending upon the local law of a foreign 
country and which it can only resolve at second hand 
by the testimony of experts. A judgment in trespass 
may be as conclusive of the right to real estate as a 
judgment in a writ of entry or ejectment, and should 
therefore only be pronounced by atribunal which can 
take judicial cognizance of the statutes, principles and 
usages constituting the lex loci rei sile which must ul- 
timately prevail where immovable property is con- 
cerned. If a foreign court could adjudge such ques- 
tions it might mulct the defendant in damages for an 
act which was subsequently ascertained to. be a 
legitimate exercise of the authority implied in owner- 
ship.”?’ The rule is as old as the law and has the 
sanction of the most learned jurists in this country 
and in England, including Chief Justice Marshall and 
Lord Mansfield, and has been affirmed in nearly every 
State in the Union, as Mr. Murray’s article shows. 
There would seem therefore to be some reason in not 
allowing even a personal judgment for damages in 
such cases when by the law of the place the matters 
proved might not constitute a trespass, or the plaintiff 
be entitled to sue if it were, and every reason for 
remitting the parties to that jurisdiction where the 
local statutes, laws and customs can be intelligently 
and with certainty administered. Although in some 
few cases it may be a hardship, no rule of law can pre- 
vent that. The contrary rule would be productive of 
vastly more. 

2. Respecting the claim that the rule has been abro- 
gated by the new Code. 

1. Infthe article alluded to, the cases of the American 
Union Telegraph Co. v. Middleton and De Courcy v. 
Slewart, are noticed. One was a decision by the New 
York Court of Appeals rendered March 19, 1880, in a 
case begun in December, 1879 (and which came thus 
quickly before the court on appeal from an order of 
arrest), and the other by the General Term of the Su- 
preme Court, First Department, rendered April 7, 
1880. As the sections 982 and 984 of the new Code 
quoted to sustain the above position have been in force 
since September 1, 1877, these decisions must be ac- 
cepted as settling the law under the new Code the 
other way. 

2. Neither of the expositors of the Code, Mr. Bliss 
or Mr. Throop, has taken the view that these sections 
of the Code extended the jurisdiction of our courts to 
cases of this character. Indeed, 1 have a letter from 
Mr. Throop in which he distinctly assures me that 
such was not the intent. Equitable actions to compel 
specific performance of contracts relating to land in 
foreign jurisdictions, to compel conveyances of lands 
so situated, etc., have been entertained for some time, 
and the last sentence of section 982,which is new and is 
the foundation of your correspondents claim, relates 
to such actions and provides for their place of trial. It 
is to be read as if the words, ‘‘of which the court has 
jurisdiction,” were interpolated; as regulating the 
practice, not as extending the jurisdiction. 

3. Section 982 reads as follows: ‘‘ Each of the follow- 
ing actions must be tried in the county in which the 
subject of the action or some part thereof is situated; 
an action of ejectment; for the partition of real prop- 
erty; for dower; to foreclose a mortgage upon real 
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property or upon a chattel’ real; to compel the deter- 
mination of aclaim to real property; for waste; for 
a nuisance ”’ (all local actions); “‘ or to procure a judg- 
ment directing a conveyance of real property and 
every other action to recover, or to procure a judg- 
ment establishing, determining, defining, forfeiting, 
annulling, or otherwise affecting an estate, right, title, 
lien or other interest in real property or a chattel real 
(not necessarily local). ‘‘ But where all the real prop- 
erty to which the action relates is situated without the 
State the action must be tried as prescribed in section 
nine hundred and eighty-four of this act,’’ which pro- 
vides that ‘‘an action not specified in the last two sec- 
tions must be tried in the county in which one of the 
parties resided at the commencement thereof.”” (The 
word ‘‘must’’ occurs three times in the two sections 
and should be allowed equal force in such place, viz. : 
must if it can, by law.) From these two sections your 
correspondent argues that the plaintiff can bring an 
action to recover damages for injury to real property 
or waste in the county in which he resides, notwith- 
standing the fact that the land lies in another State. 
Does not tho same reasoning apply equally well to an 
action of ejectment, for partition, for dower to fore- 
close a mortgage, to compel the determination of a 
claim to real property, for a nuisance? It does; and 
if this construction of the Code is sound, our courts 
have jurisdiction to entertain all these classes of ac- 
tions relating to real property without the State as 
well as those of waste and trespass. 
Epw. B. Cow es. 
New York, July 20, 1880. 


CONTRACTS TO ‘‘ SATISFACTION.” 


To the Editor of the Albany Law Journal: 

Nothing, it seems to me, is more ‘‘ conceivable’ and 
less ** puzzling”’ than the “ wheeling about’ capacity 
of “facts”? on new trials— your remarks under the 
head of “* Notes”’ in the JourRNAL of the 17th inst. to 
the contrary notwithstanding. It is the law which we 
are taught to conceive of as unchanging. As to the 
case in question, non constat but that on the second 
trial, which was reviewed in the 45th Conn., the evi- 
dence, more ample than on the first hearing, showed 
the contract to have been one to meet the reasonable 
satisfaction of the defendant, thus introducing an ad- 
jective into the case so qualifying of the facts found 
on the first trial, that they, the facts, might with truth, 
as to their legal effect, be said to have ‘“ wheeled 
about,” and this so conceivably, that the unchanging 
law, which previously denied a judgment to plaintiff, 
would now most obviously make such a judgment im- 
perative. If it be inconceivable for facts to ‘“* wheel 
about’’ in this sense, then the uses for new trials ina 
majority of cases are equally so, it seems to me. 

July 19, 1880. zo 2 

[Let us hope the adjective above mentioned pro- 
duced the righteous result of the second trial. As 
to the ‘‘unchanging” character of the law, we com- 
mend our correspondent’s attention to the recent 
Pennsylvania decisions, commented on anfe, p. 42. 
In connection with the subject of contracts “to 
satisfaction,” we refer to the case of Gibson v. Cran- 
age, 39 Mich. 49, where the agreement was to paint 
a satisfactory portrait. The holding was like that 
in the Connecticut case. The court said: ‘ It may 
be that the picture was an excellent one and that 
the defendant ought to have been satisfied with it 
and accepted it, but under the agreement the de- 
fendant was the only person who had the right to 
decide this question.” —Eb. Alb. L. J.] 








NOTES. 

HE current volume of Texas Court of Appeals Re- 
ports contains an account of the proceedings of 
the bench and bar on the death of Judge Ector, late 
of that court. He seems to have been greatly beloved 
and respected .—— Mr. Freeman, the reporter of the 
Supreme Court of Illinois, is issuing advance sheets of 
his reports, in parts. The last part comes down to 
May 18, 1880. ——The July number of the American 
Law Register contains an article on Acts of agent after 
death of principal, by Joseph Wilby; the case of Scott 
v. Kittunning Coal Co., concerning breach of contract 
for successive deliveries of coal, with a note by Arthur 
Biddle; the case of Central Railroad of New Jersey v. 
New Jersey West Line Railroad Co., concerning elec- 
tion between suits in State and in Pederal courts, with 
a note by John H. Stewart; and the case of Scribner 
v. Stoddart, concerning copyright in the Encyclopedia 
Brittanica. ——The August number of the Virginia 
Law Journal contains a translation of ‘The Value of 
the Roman Law to the Modern World,” from the Ger- 

man of Prof. von Ihering. 


The inaugural address of Dr. R. I. Ward, of Troy, 
as president of the American Society of Microscopists, 
recently delivered at Buffalo, contains some very in- 
teresting remarks on the value of the microscope in the 
examination of disputed handwritings. Rowell’s 
American Newspaper Directory, containing lists of all 
the newspapers and periodicals published in the United 
States, Territories, and the Dominion of Canada, 
together with a description of the towns and cities in 
which they are published, forming a closely printed 
volume of 521 pages, besides as many more of adver- 
tisements, must be of great use to the commercial 
community, affording detailed information of the best 
mediums of advertising. It is much fuller than the 
edition of 1879. 





We extract the following from the address of Hon. 
Henry Craft, of Memphis, at the memorial proceedings 
on the death of Judge Trigg, of the Federal District 
Court of Tennessee: “I would not disparage what we 
call learning in judges. I would not decry the books 
in which judicial minds have embalmed all sorts of 
vagaries and absurdities, as wellas the most splendid 
reasoning and the most wonderful analysis. ButIdo 
say that tho learned judge, in the sense of a judge 
who is ever exploring the reports, for decisions rather 
than for reasons, and who relies solely upon them, is 
the most dangerous of all judges. He is not much 
more wise than a man who would attempt to make his 
way through a morass at night, trusting to the guid- 
ance of the fire-fly’s lamp. Technical rules are, in his 
hands, cast iron one day, and ropes of sand the next, 
according to the inspiration of the particular cases 
that chances to be operating upon him. It is safe to 
say that fully half of what makes up a law library is 
the merest trash, and the judge who is crammed-and- 
crammed-into the dimensions of case learning has, to 
say the least, filled much space with rubbish that were 
better left open for the free play of his own faculties. 
The man who should seek to construct a philosophy of 
human nature by study of the resemblances and differ- 
ences between the various features of the various faces 
that might come under his observation, would succeed 
as well as the man who seeks to find the philosophy of 
the law in study and analysis of the likeness and the 
unlikeness of the features of the cases in the books to 
each other, or to those of the case he holds in judg- 
ment.” 
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CURRENT TOPICS. 





\* were surprised to learn, on a call from an In- 

diana friend the other day, that no oral argu- 
ments are allowed in the Supreme Court of that 
State, except as a matter of favor, on special appli- 


cation. This we think a very serious error in judg- 
ment. Our own courts are reluctant to dispense 


with oral arguments, although they take submissions 
on printed points, if desired. Generally, counsel 
are also reluctant to relinquish the privilege of oral 
argument. Oral arguments must greatly lighten 
the labors of the court, by emphasizing and point- 
ing out the decisive contentions, and enabling the 
court to concentrate attention on these, to the ex- 
clusion of many things which counsel put in their 
briefs and argue elaborately, without any serious re- 
liance. Our profession generally talk better than 
they write, and better love to talk than to write. 
But the perfection of argument is oral founded on a 
written brief. The adoption of this system, we 
believe, would give Indiana a better court and a 
better bar, and judicial decisions of a more authori- 
tative reputation. In this connection we may re- 
mark upon the enormous preponderance of litiga- 
tion about pleadings and of decisions upon de- 
murrer in that State. If we could, we think we 
would abolish demurrers, unless the demurrant 
would stipulate to abide his demurrer. They are 
an obstruction to justice, for in nine cases out of 
ten, they are simply a contest about form, and the 
substantial fight comes off afterward. The result is 
delay and expense. 


One of the most frequent subjects of reflection in 
warm weather is ventilation. This is also the most 
serious problem in modern architecture. Perhaps 
some of our readers may know of a court-room that 
is well ventilated and at the same time tolerable in 
temperature. We do not now recall one. Most of 
the nervousness, headache, impatience, and petu- 
lance of lawyers is attributable to illy ventilated 
court-rooms. They kill off our profession with 
sureness and rapidity. It is impossible for any man 
to preserve his mental equilibrium in a court-room 
steaming with bad breath and foul odors, and now 
at roasting and again at freezing temperature. The 
best court-rooms of the city of New York are not 
irreproachable in this respect, we believe, and the 
worst are deadly. In London, we are informed, 
they are even worse. The public seem to think that 
almost any hole or den is good enough for the tem- 
ple of justice. There need not be gorgeousness nor 
imposing display, but there should be a little sensi- 
ble attention to the preservation of health. We 
may also remark here, that no attention is paid to 
acoustics in court-rooms. One would suppose this 


a rather important point, but the rule generally is 
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that counsel must roar at judge and jury, and that 
witnesses are quite inaudible. 


We heartily subscribe to the following, from the 
New York Daily Reyister, on the subject of classifi- 
cation in digests and indexes: ‘‘ Every reader of 
the law reports who has occasion to pursue his 
search for cases on a given subject through a num- 
ber of volumes finds the labor of research much in- 
creased by the diversity of method employed by 
different reporters in respect to the classification of 
subjects in the index. If, for instance, the subject 
in hand is the measure of damages for a recovery 
under the Civil Damage Act, one reporter is found 
to index this subject under the head of Civil Dam- 
age Act, in another State it is noted under Liquor 
Selling, in another under Intoxication, in another 
under Excise, in others still the readers must look 
under Damages or under Measure of Damages. A 
uniform method adopted by concert among all the 
State reporters would be of great advantage. The 
changes would be not very extensive in the usages 
of the reports in any one jurisdiction, but would in 
the aggregate result in a great saving of labor to the 
reader, and would tend to promote the circulation 
and use of the reports of each State in the other 
States. The United States Digest, in the new edi- 
tion recently completed by Little & Brown, and the 
American Reports Digests, in the volumes of that 
series of selected cases, afford a convenient basis for 
such an assimilation, and if the State reporters, in 
framing their indices, would conform their classifi- 
cation, as far as may be, to those works, they would 
bring them into closer harmony with the general 
usages of the profession. The classification em- 
ployed in those works has been the result of long 
and careful study and experience, and probably 
comes more nearly to meeting the general needs of 
the profession than any other.” The State reporters 
usually err, we think, in the paucity of cross refer- 
ences, It seems to us, too, that it is better, under 
the cross references, to give the page of the case 
than simply a reference to another part of the in- 
dex. 


We have read, marked, and inwardly digested the 
prevailing opinion of the Indiana Supreme Court, 
in State of Indiana v. Swift, on the adoption of the 
constitutional amendments. It is not conclusive to 
our minds. The decision is as follows: ‘‘ The opin- 
ion, therefore, of this court is that it requires a ma- 
jority of the electors of the State to ratify an amend- 
ment to the Constitution; but that the whole num- 
ber of votes cast at the election at which the 
amendment is submitted may be taken as the num- 
ber of electors in the State.” To which Biddle, 
C. J., who pronounces the opinion, adds as follows: 
“The writer of this opinion, speaking for himself 
only, holds that it requires the votes of a majority of 
the electors of the State to ratify a constitutional 
amendment.” The addition shakes our faith in the 
judicial soundness of the rest of the opinion, for it 
is an expression that has met with very little ac- 
ceptance among judges, and for which there is no 
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decisive precedent. The chief justice dwells on 
the injustice of the plurality argument as follows: 
‘*The principle of plurality, which might ratify a 
constitutional amendment, irrepealable by legisla- 
tive actions, binding the rights of two millions of 
people for an indefinite period, by the vote of two 
electors against a vote of one when the whole num- 
ber of votes cast was but three, is not only uncon- 
stitutional, but is dangerous to human rights and 
repugnant to the sense of mankind. As the adop- 
tion of a Constitution is the considerate act of an 
entire people, and as it binds all departments of the 
government and cannot be repealed except by the 
same power that made it, its adoption should not be 
left to the vicissitudes of a meager plurality of 
votes, which the accidents of a day might cast one 
way or another.” He dwells much on the history 
of the arguments in the constitutional convention 
—a very unsafe criterion of legislative intention. 
He thinks there is no analogy between the election 
of an officer and the adoption of a constitutional 
provision. Courts must judge from what conventions 
have submitted as the result of discussion; not from 
the changing phases of debate. He makes no attempt 
to answer the reasoning of the court in Gillespy v. 
Palmer, 20 Wis. 544, but dismisses it as follows: 
‘*This case presents a question similar to the one we 
are considering; and if the Constitution of the two 
States were the same upon this point the decision 
would be entitled to great respect as an authority in 
the present case. But as the two Constitutions are 
fundamentally different as to the proportion of votes 
necessary to ratify an amendment, the decision can- 
not be held as an authority in the present case.” 
We have already shown, ante, 46, that the provision 
in the Wisconsin Constitution is much more strin- 
gent than that in the Indiana Constitution, the re- 
quirement being, ‘‘a majority of all the votes cast 
at such general election.” 





It should be a cause of satisfaction to the law- 
abiding people of this State that the Governor has 
had the backbone to hang the wretches Cox and 
Balbo. His conduct has been heartily approved by 
all the press, so far as we know, with one abusive 
but insignificant exception. The usual disgusting 
exhibition of sentimental sympathy in Cox's case 
was not accompanied by any serious doubt of the 
justice of the verdict. In Balbo’s case some of the 
judges above thought they might have brought in a 
different verdict if they had been the jury. Weare 
glad that they were not the jury. We think Judge 
Daniels who tried the man is better qualified to form 
an opinion, and he says the verdict was right. Bet- 
ter leave these matters to the jury. There is little 
danger of their erring in the direction of severity. 
It would be a great pity if the safety of human life 
depended on the morbid sentimentalism, pity, and 
timidity of that considerable class, who send bou- 
quets to murderers, and sign petitions for commuta- 
tion in every instance, without knowing or having 
the smallest qualification, by nature or education, 
for knowing a right verdict from a wrong one. The 





scenes after Balbo’s execution were exceedingly dis- 


graceful. In such cases it would be better for the 
public authorities to take charge of the body and 
bury it, than to have it the subject of riotous sym- 
pathy and exhibition for money. Worst of all is the 
attempt to make political capital out of the Gov- 
ernor’s decision. 


A curious mode of evading an injunction was prac- 
ticed in Buenos Ayres Gas Co. v. Wilde, Ch. Div., 
July 10, 1880, 42 L. T. (N. 8.) 657. On motion for 
injunction to restrain defendant from publishing a 
certain cautionary advertisement, or any other of a 
like nature, as calculated to injure the plaintiff’s 
business, the defendant undertook until the trial not 
to issue the advertisements. Defendant afterward 
published in a newspaper a notice of the hearing of 
the motion, and of his undertaking, which virtually 
repeated the caution. This was in large type, occu- 
pying half a page. The plaintiff moved to commit 
the defendant for contempt. The court said, ‘‘it 
would have been well for Mr. Wilde to have ab- 
stained from further advertisements in the newspa- 
pers.” ‘Silence 1s the best obedience in such a 
case.” But the argument of the plaintiff, that hav- 
ing been ordered not to do a certain thing, the de- 
fendant was guilty of contempt in telling the world 
he was not at liberty to do it, did not prevail, and 
he was discharged. 

ney ee 


NOTES OF CASES. 





NOVEL case of alteration of a note arose in 
Leonard v. Phillips, 39 Mich. 182. The note 

was payable in less than two years, and it was held 
that the addition of the word ‘‘annually” after 
‘‘interest ”’ did not avoid it. Marston, J., said: 
‘If with this word added, we give it a literal con- 
struction, as claimed, and say that at the expiration 
of the first year interest thereon would be due and 
payable, interest for the remaining portion of the 
time for which the note was to run before becoming 
due would not be payable until the expiration of the 
second year, so that the second installment of inter- 
est would not become due at the time the principal 
did, but some months thereafter. So the note being 
payable on or before October 15th, had it been paid 
within the first year, the accrued interest could not 
have been collected until one year from the time the 
note was given. Such, we think, is not the proper 
construction to be given to it, and could not have 
been so intended by the party who added this word 
to the note. The proper construction to give the 
note as thus changed is as though it had been made 
to read ten per cent per annum.” Graves, J., and 
Campbell, C. J., concurred. Cooley, J., concurring, 
said: ‘*‘ When commercial paper is payable with 
annual interest, the expression means with interest 
at the end of the year. If the paper is to mature 
in less than two years, the expression is a very un- 
suitable one to apply, and as has been shown by my 
brother Marston, if construed strictly, the interest 
for the fraction of the second year would not be 
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payable when the principal is payable, but at the 
end of the year. [am inclined to think that in a 
note to run less than two years, the words specify- 
ing the rate of interest to be paid annually must be 
understood as naming only the rate to be paid for 
the yearly period, and not as requiring an install- 
ment to be paid when the first year was completed.” 
Graves, J., concurring, referred to the fact that an- 
other note in suit between the same parties at about 
the same time ‘‘ was framed so as to provide in 
terms that the interest should not only be ten per 
cent, but at that rate perannum. Hence that in- 
strument was shaped so as to contain a literal state- 
ment that the rate was by the year and not by a dif- 
ferent period.” This fact, notwithstanding its ‘* un- 
importance upon the legal effect of the paper,” ‘is 
one which helps to show that word ‘annually’ was 
added in the same note for the same purpose, and 
not to prescribe yearly payments.” 





Wright v. West, 2 Lea. 78, is an interesting de- 
cision upon the rights of lunatics. It holds that a 
widow, who has been prevented by lunacy from dis- 
senting from the provisions of her husband’s will 
within the statutory time, may afterward recover 
her rights as if she had duly dissented. The case 
proceeds on the theory that the election must be 
personally exercised, and as a necessary consequence, 
if the widow is incapable of acting because of lu- 
nacy, she cannot make a valid dissent, nor can her 
committee. Kennedy v. Johnston, 65 Penn. St. 451; 
8. C., 3 Am. Rep. 650. In Smart v. Waterhouse, 10 
Yerg. 94, it was held that a widow, who had been 
prevented from making her election within the stat- 
utory time by the fraudulent conduct of those in- 
terested in the estate, might afterward assert her 
rights as if she had dissented in time. So, mere 
delay, and negligence of friends, will not prejudice 
the rights of one not in a mental condition to know 
or assert them. Alston v. Boyd, 6 Humph. 504. 

In Tonkinson v. Cartledge, before the Master of 
the Rolls on the 16th ult., a motion was made to 
commit the defendant, her solicitor, and an auc- 
tioneer, who had sold certain effects which the 
plaintiff alleged belonged to her, and which had 
been seized under a distress for rent. The plaintiff 
obtained an ex parte injunction against the defend- 
ant on the 2d of July, restraining the sale under the 
distress about to take place that day at two o’clock 
at Newcastle-under-Lyme. Notice of the injunction 
was sent by telegram to the auctioneer and the de- 
fendant’s former solicitor between eleven and twelve. 
The auctioneer, after consulting with the defendant 
and her solicitor, continued the sale, and the motion 
was made in respect of this contempt. In answer 


to the motion, it was alleged that the defendant, 
who was the aunt of the plaintiff, and her solicitor, 
and the auctioneer, all believed that no order had in 
fact been made, and that the telegram was a forgery. 
It was also proved that the local agent of the plaint- 
iff’s solicitors knew nothing of the injunction. The 
defendant's solicitor did not, however, communi- 








cate by telegram with the plaintiff's solicitors, and 
only wrote to them on the following day. It also 
appeared that the defendant’s solicitor had a London 
office. The plaintiff did not now press for a com- 
mittal, but simply that the respondents might be 
ordered to pay the costs of the motion. Jessel, M. 
R., said he thought he might strain a point in favor 
of the auctioneer, and not order him to pay the 
costs, in consequence of the observations of Lord 
Justice James, in Hx parte Langley, L. R., 13 Ch. D. 
110. (See 20 Alb. L. J. 498.) It was no doubt the 
auctioneer’s duty to have sent a telegram back to 
the plaintiffs solicitors, and so have inquired if the 
injunction were really granted, but as he had his 
positive affidavit (said by James, L. J., in the above 
case to be sufficient to save him from the contempt) 
that he thought the telegram a forgery, there was 
just sufficient to save him from the costs, more 
especially as there were other persons to pay them. 
As to the defendant’s solicitor, the Master of the 
Rolls certainly thought he had acted with impru- 
dence. He had an office in London, and he had a 
telegram between eleven and twelve stopping a sale 
to take place at two, and it was his plain duty, if 
he had any doubt as to the authenticity of. the tele- 
gram, to have telegraphed to the plaintiffs solicit- 
ors and asked them if it was genuine or not. There 
was ample time before the sale to have done this, 
but he did nothing until the next day, when the sale 
was over. The next day he did write to the plaint- 
iff’s solicitors, with whom he evidently was ac- 
quainted, and asked them whether the telegram was 
genuine or not, and at once received the answer that 
it was. The solicitor’s duty had been as plain as pos- 
sible, and he must certainly pay the costs of the mo- 
tion. As to the defendant, she did not even swear 
in her affidavit that she belived the telegram was a 
forgery, she took the risk of allowing the sale to go 
on, and she must clearly also be ordered to pay the 
costs of the motion. The order for costs would be 
without prejudice to the question of damages that 
the plaintiff might have sustained by reason of the 
sale having been proceeded with. 


In Black et al. v. The National Insurance Co., 24 
Lower Canada Jurist, 65, the question was whether 
the rights of a mortgagee, to whom a policy of in- 
surance had been made payable, could be defeated 
by the subsequent acts of the mortgagor. One 
Farrar had given the appellants a mortgage on his 
property and transferred to them a policy of insur- 
ance on the respondents’ company, conditioned to 
be void if a subsequent assurance were effected 
without their consent. Later, Farrar did again in- 
sure the property, and a fire occurring, respondents 
declined to pay appellants. Sir Antoine A. Darian, 
C. J., pronounced the judgment of the Court of 
Appeals, and gives a careful review of the Ameri- 
can authorities, together with a reference to the 
French law on the point. The court maintained the 
appeal. This seems opposed to the present doctrine 
in our State, Grosvenor v. Atlantic F. Ins. Co., 17 
N. Y. 891; and in Pennsylvania, State Mut. Insur- 
ance Co, v. Roberts, 31 Penn, St. 438. 
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LIABILITY OF WATER COMPANY TO CIT- 
IZEN FOR BREACH OF CONTRACT 
TO SUPPLY CITY. 


A VERY interesting and important question, un- 
der the law of contract, has almost simultane- 
ously arisen and been similarly adjudged in three of 
the States of the Union. The case may be substan- 
tially stated as follows: A company, organized to 
supply the inhabitants of a city with water, con- 
tracted with the municipal authorities to supply 
their hydrants, but failing to do so, the fire depart- 
ment were unable to extinguish a fire in the city. 
Held, that the company were not liable in damages 
to the owners of the property destroyed. This was 
held in Nickerson v. Bridgeport Hydraulic Co., 46 
Conn, 24; January, 1878; in Davis v. Clinton Water 
Works, Iowa Supreme Court, June 15, 1880; and in 
Foster v. Lookout Water Co., 3 Lea, 42, Tennessee 
Supreme Court, September, 1879. The first case 
was cited in the last two. The court in the Con- 
necticut case take the case out of any obligation 
arising from implied duty, and discuss it solely on 
grounds of contract. On the point of duty the 
court said: ‘‘A corporation is organized to manu- 
facture woolen goods and sell them in the market. 
Does this alone create an obligation to manufacture 
the goods, and supply them to A., whether he pays 
any thing for them or not?” Answering this in the 
negative, on the other ground the court said: 

‘* Tt will be observed that the plaintiffs complained 
that the defendants did not supply with water the 
hydrants which had been supplied by the city and 
the Bridgeport Water Company under their con- 
tract, to enable the city through its fire department 
to perform a public duty which it owed to the 
plaintiffs and others, to extinguish their fires. Had 
the plaintiffs’ fire been extinguished it would have 
been done by the fire department; for there is no 
allegation in the count that the plaintiffs had hose 
that might have been attached to the hydrants and 
the fire extinguished by their own efforts. Hence, 
whatever benefit the plaintiffs could have derived 
from the water would have come from the city 
through its fire department. The most that can be 
said is, that the defendants were under obligation 
to the city to supply the hydrants with water. The 
city owed a public duty to the plaintiffs to extin- 
guish their fires. The hydrants were not supplied 
with water, and so the city was unable to perform 
its duty. We think it is clear that there was no 
contract relation between the defendants and the 
plaintiffs, and consequently no duty which can be 
the basis of a legal claim.” 

In the Iowa case the court said: 

‘* The only question presented in the case is this 
one: Is the defendant liable to plaintiff upon the 
contract embodied in the ordinance? The petition 
does not allege or show any privity of contract be- 
tween plaintiff and defendant. The plaintiff is a 


stranger, and the mere fact that she may find bene- 
fits therefrom, by the protection of her property, 
in common with all other persons whose property is 
similarly situated, does not make her a party to the 





contract, or create a privity between her and de- 
fendant. It is a rule of law, familiar to the pro- 
fession, that a privity of contract must exist be- 
tween the parties to an action upon acontract. One 
whom the law regards as a stranger to the contract 
cannot maintain an action thereupon. The rule is 
founded upon the plainest reasons. The contract- 
ing parties control all interests, and are entitled to 
all rights secured by the contract. If mere strangers 
may enforce the contract by actions, on the ground 
of benefits flowing therefrom to them, there would 
be no certain limit to the number and character of 
actions which would be brought thereon. Excep- 
tions to this rule exist, which must not be regarded 
as abrogating the rule itself. Thus, if one, under a 
contract, received goods or property to which an- 
other, not a party to the contract, is entitled, he 
may maintain an action therefor. So, the sole bene- 
ficiary of a contract may maintain an action to re- 
cover property or money to which he is entitled 
thereunder. In these cases the law implies a prom- 
ise on the part of the one holding the money or 
property to account therefor to the beneficiary. 
Other exceptions to the rule, resting upon similar 
principles, may exist. See National Bank v. Grand 
Lodge, 98 U. 8. 123. The case before us is not an 
exception to the rule we have stated. The city, in 
exercise of its lawful authority to protect the prop- 
erty of the people, may cause water to be supplied 
for extinguishing fires and for other objects de- 
manded by the wants of the people. In the exer- 
cise of this authority it contracts with defendant 
to supply the water demanded for these purposes. 
The plaintiff received benefits from the water thus 
supplied in common with all the people of the city. 
These benefits she received just as she does other 
benefits from the municipal government, as the ben- 
efits enjoyed on account of improved streets, peace 
and order enforced by police regulations, and the 
like. It cannot be claimed that the agents or offi- 
cers of the city employed by the municipal govern- 
ment to supply water, improve the streets, or main- 
tain good order, are liable to a citizen for loss or 
damages sustained by reason of the failure to per- 
form their duties and obligations in this respect. 
They are employed by the city and responsible alone 
to the city. The people must trust to the munici- 
pal government to enforce the discharge of duties 
and obligations by the officers and agents of that 
government, They cannot hold such officers and 
agents liable upon the contracts between them and 
the city.” 

In the Tennessee case the court said: ‘‘If we 
place the right of recovery upon the negligent 
performance of a duty, the difficulty will be to con- 
nect any duty arising out of the stipulations of the 
contract between the city and the company, and the 
particular loss sued for. The stipulation is to fur- 
nish water. The company has not stipulated to ex- 
tinguish fires. It is not averred that the plaintiff 
had the means of using the water for the extin- 
guishment of the fire. Hence, to use substantially 
the words of an eminent court, whatever benefit 
the plaintiff would have derived from the water 
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partment. The most that can be said is that the 
company was under obligation to the city to supply 
the fire plugs with water; that the city owed a pub- 
lic duty to the plaintiff to extinguish the fire; that 
the fire plugs were not supplied with water, and so 
the city was unable to perform its duty. We think 
it clear that there was ng contract relation between 
the plaintiff and the company, and consequently no 
duty which can be the basis of a legal claim.” 

The court distinguish the case from that of a pub- 
lic officer or public contractor. The city having 
been joined as a defendant, the court absolved it 
from liability, instancing the parallel immunity in 
cases of misconduct of police officers, agents in a 
public hospital, and members of a fire department, 
and in cases of neglect to provide fire apparatus, 
repair public cisterns, or keep particular hydrants 
supplied. Citing Zainter v. Worester, 123 Mass. 311; 
S. C., 25 Am. Rep. 90; Lansing v. Toolan, 37 Mich. 
152; Wheeler v. Cincinnati, 19 Ohio St. 19; S. C., 2 
Am. Rep. 368. 

These decisions find strong support in Atkinson v. 
Newcastle & Gateshead Water Works Co., L. R., 2 Ex. 
Div. 241, the circumstances of which were very sim- 
ilar, except that the defendant’s charter imposed a 
penalty for neglect. The court observed: 

‘“‘That this creates a statutory duty no one can 
dispute, but the question is whether the creation of 
that duty gives a right of action for damages to an 
individual, who, like the plaintiff, can aver that he 
had a house situate within the company’s limits and 
near to one of their fire-plugs, that a fire broke out, 
that the pipes connected with the plug were not 
charged at the pressure required by the section, 
and that in consequence his house was burnt down. 
Now, @ priori, it certainly appears a startling thing 
to say that a company undertaking to supply a town 
like Newcastle with water, would not only be will- 
ing to be put under this parliamentary duty to sup- 
ply gratuitously, for the purpose of extinguishing 
fire, an unlimited quantity of water at a certain 
pressure, and to be subjected to penalties for the 
non-performance of that duty, but would further be 
willing in their contract with Parliament to subject 
themselves to the liability to actions by any number 
of householders who might happen to have their 
houses burnt down in consequence; and it is, a 
priori, equally improbable that Parliament would 
think it a necessary or reasonable bargain to make. 
In the one case the undertakers would know before- 
hand what they had to meet as the consequence of 
their neglect, they would come under definite pen- 
alties; on the other they would virtually become 
gratuitous insurers of the safety from fire, so far as 
water is capable of producing that safety, of all the 
houses within the district over which their powers 
were to extend.” 

His lordship then examined the penalties in the 
statute, some of which were for the benefit of the 
public and others for the benefit of the water-rates 
payer, and continued: ‘‘ Apart, then, from author- 


ity, I should say, without hesitation, that it was no 
part of the scheme of this act to create any duty 





which was to become the subject of an action at the 
suit of individuals, to create any right in individu- 
als with a power of enforcing that right by action; 
but that its scheme was, having laid down certain 
duties, to provide guarantees for the due fulfillment 
of them, and where convenient, to give the penal- 
ties, or some of them, to the persons injured, but 
where not convenient so to do, there simply to im- 
pose public penalties, not by way of compensation, 
but as a security to the public for the due perform- 
ance of the duty. To split up the 43d section, and 
to say that in those cases in which a penalty is to go 
into the pocket of the individual injured there is 
to be no right of action, but that where no penalty 
is given to the individual there is to be a right of 
action, is to violate the ordinary rule of construc- 
tion. There being here in a certain number of 
cases a penalty which the plaintiff himself admits 
excludes the right of action, the conclusion is irre- 
sistible that in the remaining cases also in the same 
section the Legislature intended to give no right of 
action. 

‘*Now that would have been my opinion apart 
from authority. Is there then any authority which 
compels me to depart from that opinion? The only 
case which was cited to us in support of the plaint- 
iff’s contention was that of Couch v. Steel, 8 E. & 
B. 402. There a seaman of a merchant ship sued to 
recover damages for injuries sustained by him by 
reason of the omission of the defendant, a ship- 
owner, to provide proper medicines for the ship 
company. The declaration in that case was not 
framed upon any act of Parliament, but on the argu- 
ment of the demurrer, one of the Merchant Shipping 
Acts was referred to as creating a duty in the ship- 
owner to provide certain medicines for the benefit 
of the crew, and the case was put very much as if 
there had been a parliamentary obligation to pro- 
vide a great coat or some specific chattel for each 
particular member of the ship’s crew. The same 
act which created the duty to provide the medi- 
cines imposed a penalty recoverable by a common 
informer for the omission to perform that duty; but 
it was there held, that notwithstanding the imposi- 
tion of the penalty, an action lay at the suit of any 
one of the crew suffering special damage from such 
omission. With regard to that case, and the effect 
of that particular act, I will say this, that if the 
matter were brought before this court for review I 
should like to take time to consider whether, with 
reference to that particular act, that case was rightly 
decided. Iwill not go further than that, for it is 
unnecessary here to enter into that question, the act 
of Parliament under which the present action is 
brought being of a widely different character, and 
one which is open to observations which would not 
apply to the Merchant Shipping Act, which was be- 
fore the court in Couch v. Steel. But I must venture, 
with great respect to the learned judges who de- 
cided that case, and particularly to Lord Campbell, 
to express grave doubts whether the authorities 
cited by Lord Campbell justify the broad general 
proposition that appears to have been there laid 
down — that wherever a statutory duty is created, 
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any person, who can show that he has sustained 
injuries from the non-performance of that duty, 
can bring an action for damages against the person 
on whom the duty is imposed. I cannot but think 
that that must, to a great extent, depend upon the 
purview of the particular statute, and the language 
which they have there employed, and more especially 
when, as here, the act with which the court have to 
deal is not an act of public or general policy, but is 
rather in the nature of a private legislative bargain 
with a body of undertakers as to the manner in 
which they will keep up certain public works. The 
case of Couch v. Steel therefore is no authority to 
regulate our decision in the present case. I am of 
opinion therefore that the declaration discloses no 
cause of action, and that the judgment of the Court 
of Exchequer must be reversed.” Cockburn, C. J., 
and Brett, L. J., concurred. 

It seems to us that Couch v. Steel is distinguishable 
on the ground that there the obligation was a general 
one, touching all the inhabitants of the realm, who 
should choose to ‘‘go down to the sea in ships,” 
and not restricted to particular persons, or the resi- 
dents of a particular place. 

a ee 
CONGRESS AND THE TREATY POWER. 


By SAMmveEt T. Spear, D. D. 
HANCELLOR KENT, referring to a treaty of 
peace made by the President and Senate, says: 


“If the treaty requires the payment of money to 
carry it into effect, and the money cannot be raised 
but by an act of the Legislature, the treaty is morally 
obligatory upon the Legislature to pass the law, and to 
refuse it would bea breach of the public faith. The 
department of the government that is intrusted by the 
Constitution with the treaty-making power is compet 
ent to bind the national faith initsdiscretion. * * 
All treaties made by that power become of absolute 
efficacy, because they are the eens law of the 
land.’’ Kent’s Com. (3d ed.), vol. 1, pp. 165, 166. 

The same eminent jurist, in his lecture ‘‘On the 
President,’’ further says: 

“Tf a treaty be the law of the land, it is as much 
obligatory upon Congress as upon any ‘other branch of 
the government, or upon the people at large, so long as 
it continues in force and unrepealed. The House of 
Representatives are not above the law, and they have 
no dispensing power. They have aright to make and 
repeal laws, provided the Senate and President con- 
cur; but, without such concurrence, a law in the shape 
of a treaty is as binding upon them as if it were in the 
shape of an act of Congress, or of an article of the 
Constitution, or of a contract made by authority of 
law.”’ Id., p. 286. 

The substance of the doctrine contained in these ex- 
tracts may be stated in the two following propositions: 
(1) That every treaty made by {the President of the 
United States, with the consent and approval of the 
Senate, is, ipso facto, a supreme law of the land. 
(2) That if any legislative action on the part of Con- 
gress, including the action of the House of Representa- 
tives, be necessary for the execution of such a treaty, 
or any part of it, then it is the duty of Congress to 
supply this legislation, and thus provide for carrying 
the treaty into effect, accepting the decision of the 
treaty power as obligatory and conclusive on this 
point, and, of course, exercising no discretion as to the 
expediency or inexpediency of the legislation. On this 
ground the Chancellorcondemns the resolution passed 
by the House of Representatives in 1796, when the Jay 
treaty with Great Britain was under consideration. 





In regard to the matter involved in both of these 
propositions, Mr. Justice McLean, in Turner v. Amer- 
ican Buptist Missionary Union, 5 McLean, 344, gives 
the following opinion: 


“A treaty under the Federal Constitution is declared 
to be the supreme law of the land. This unquestion- 
ably applies to all treaties where the treaty-making 
power, without the aid of Congress, can carry it into 
effect. It is not, however, and cannot be the supreme 
law of the land where the-concurrence of Congress is 
necessary to give it effect. Until this power is exer- 
cised, as where the appropriation of money is required, 
the treaty is not perfect. It is not operative in the 
sense of the Constitution, as money cannot be appro- 
priated by the treaty making power. This results 
from the limitations of our government. The action 
of no department of the government can be regarded 
as alawuntil it shall have all the sanctions required 
by the Constitution to make it such. As well might it 
be contended that an ordinary act of Congress, with- 
out the signature of the President, was a law as thata 
treaty which engages to pay a sum of money is initself 
alaw. And in such a case the representatives of the 
people and the States exercise their own judgment in 
granting or withholding the money. They act upon 
theirown responsibility, and not upon the responsibil- 
ity of the treaty making power. It cannot bind or 
control the legislative action in this respect, and every 
foreign government may be presumed to know that so 
far as the treaty stipulates to pay money the legislative 
sanction is required.”’ 

This supposes that some treaties may require the 
legislative action of Congress for their execution. 
Such treaties, according to Mr. Justice McLean, are 
“not perfect,’’ and not supreme laws, and “ not ope- 
rative in the sense of the Constitution,’ until the 
requisite legislation shall be had; and, as to the ques- 
tion of such legislation, the two houses of Congress are 
to exercise their own judgment, and act upon their 
own responsibility, and not upon that ‘of the treaty 
making power.”’ This right of Congress every govern- 
ment, in making a treaty with the United States, may 
be presumed to know. 

Chief Justice Marshall, in stating the opinion of the 
court in Foster v. Neilson, 2 Pet. 253, said: 

“A treaty is, in its nature, a contract between two 
nations, not a legislative act. It does not generally 
effect of itself the object to be accomplished, especially 
so far as its operation is infra-territorial, but is carried 
into execution by the sovereign power of the respect- 
ive parties to the instrument. In the United States a 
different principle is established. Our Constitution 
declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equiv- 
alent to an act of the Legislature, whenever it operates 
of itself without the aid of any legislative provision. 
But when the terms of the stipulation import a con- 
tract, when either of the parties engages to perform a 
particular act, the treaty addresses itself to the polit- 
ical, not to the judicial department; and the Legisla- 
ture must execute the contract before it can become a 
rule for the court.” 

This opinion was subsequently referred to and reaf- 
firmed iu United States v. Arredondo, 6 Pet.691,and again 
reaffirmed in United States vy. Perecheman,7 Pet. 51. 
Some treaties, according to this opinion, require no leg~ 
islation for their execution; and when thisis the fact a 
treaty is equivalent to an act of Congress, being a part 
of the supreme law of the land, and, of course, a rule 
to guide the action of acourt. Other treaties require 
legislation for their execution, because their terms 
import contracts to be fulfilled in futuro; and treaties 
of this character must be legislatively executed before 
they become operative as laws or a guide for courts. 
Whether a treaty belongs to one or the other of these 
classes is to be determined by examiningits terms. In 
the one case it is a law of itself as soonas duly made, 
and in the other it ‘‘ addresses itself ’’ to the legislative 
and not to the judicial department of the government, 
and must await its affirmative action before it can be- 
come the rule of a court. 
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In The Matter of Metzger, 1 Barb. 248, Judge Edmonds 
remarked: ‘‘ This case involves the question whether 
the President of the United States has authority, by 
virtue of mere treaty stipulations, and without an 
express enactment of the National Legislature, to 
deliver up to a foreign power and virtually banish from 
the country an inhabitant of one of the sovereign 
States of ourconfederacy.’’ He answered this question 
in the negative, holding that ‘‘a treaty containing 
provisions to be executed in futuro is in the nature of 
a contract, and does not become a rule for the courts 
until legislative action shall be had on the subject,” 
and that ‘the treaty with France of 1843, providing 
for the surrender of fugitives from justice, cannot be 
executed by the President of the United States with- 
out an act of Congress.’’ Judge Edmonds here repeats 
the opinion stated by Chief Justice Marshall, and 
applies it to the extradition treaty of 1843 with France. 
This decision, rendered in 1847, was followed in 1848 by 
an act of Congress, entitled ‘* An act for giving effect 
to certain treaty stipulations between this and foreign 
governments for the apprehension and delivering up 
of certain offenders.”’ 9 U.S. Stat. at Large, 302. 

The doctrine of Chancellor Kent that a treaty is ipso 
facto a law of the land, and, because it is such, of 
‘“‘absolute efficacy ’’ to bind the will of Congress to 
legislate for its execution, provided such legislation be 
necessary, is not sustained, but rather reversed and 
contradicted by those judicial authorities. Mr. Jus- 
tice McLean says that if the treaty needs legislation it 
is nota law, and *‘not operative in the sense of the 
Constitution ” until the legislation shall be furnished. 
Chief Justice Marshall says that upon this supposition 
the treaty is not a rule for courts until the Legislature 
executes the contract. Judge Edmonds sustains the 
same doctrine. Such a treaty being simply a contract, 
and not alaw, “ addresses itself’? to Congress, and as 
to the question whether Congress shall furnish the 
necessary legislation for its execution, the two houses, 
according to Mr. Justice McLean, have the right to 
judge upon their own responsibility. 

This, in the case supposed, undermines the very 
foundation from which Chancellor Kent reasoned. He 
assumed that ‘all treaties’? made by the President 
and Senate are ‘‘ of absolute efficacy,’’ as supreme laws 
of the land, andas binding upon the will of Congress 
as the Constitution itself. But, according to these 
authorities, treaties that require legislation are not 
laws at all until the proper legislation is had, and, of 
course, they do not bind as laws before they possess 
this character. They are simply contracts, made by 
the treaty power, but requiring the action of another 
department of the government to give them the char- 
acter of laws. 

Mr. Wheaton, having stated the general principle 
that a treaty duly ratified is obligatory upon the con- 
tracting parties, *‘ independently of the auxiliary legis- 
lative measures which may be necessary on the part of 
either in order to carry it into complete effect,’’ pro- 
ceeds to say: 





‘Where, indeed, such auxiliary legislation becomes 
necessary in consequence of some limitation upon the 
treaty making power expressed in the fundamentai 
laws of the State, or necessarily implied from the dis- 
tribution of its constitutional powers—such, for ex- 
ample, as a prohibition of alienating the National 
domain — then the treaty may be considered as imper- 
fect in its obligation until the national assent has been 
given in the forms required by the municipal Consti- 
tution.’’ Lawrence’s Wheaton, p. 457. 


This is a very important qualification, especially in 
its application to treaties made by the United States. 
The Constitution lodges the treaty making power in 
the President and the Senate; but it does not lodge in 
them the power to enact the laws which may be neces- 
sary to carry a treaty into execution. It gives this 





power to Congress, including the House of Represent- 
atives, and making its action essential to such legisla- 
tion. The President and the Senate cannot legisla- 
tively execute the treaty which they have the power to 
make, but which cannot be executed without legisla- 
tion. The action of the House of Representatives, as 
one branch of Congress, here becomes indispensable. 
The Constitution itself establishes this necessity. 

Senator Macon, of North Carolina, in the debate in 
the Senate on the treaty making power, in 1816, re- 
marked: ‘ Every government, treating with another, 
is supposed to understand the treaty making power of 
the governmeut with which it treats, no matter where 
lodged, whether in the Executive alone or in the 
Executive and Legislature jointly.” Benton’s Abridg., 
vol. 5, p. 456. So, also, Senator Campbell, of Tennes- 
see, in the same debate, said: ‘* At the time the treaty 
is formed, the nature of the governments, parties to it, 
is known; and the confidence reposed in the fulfill- 
ment of its stipulations must depend on the reliance 
placed in the national faith which is pledged by it. 
Each party agrees to it with a distinct understanding 
that its full execution depends on the concurrence of 
the proper departments in each government in adopt- 
ing the requisite legal provisions for carrying its stipu- 
lations into effect and knowing at the same time that 
if one party fails to execute its provisions the other 
is no longer bound thereby.” Id., p. 458. ‘‘He who 
contracts with another,’’ says Ulpian, ‘*knows or 
ought to know his condition.” If so, then every 
government, in making a treaty with the United 
States, may be presumed to know that although the 
President and the Senate have power to make a 
treaty, they are without power to enact any laws for 
its execution. The Constitution itself is a distinct 
notification of this fact to the whole world. 

It is true that the treaty power, in the terms of the 
grant, is general, withont any restriction in these 
terms as to the subjects upon which it may be exer- 
cised, and also true that a treaty, duly made and self- 
executing in the sense of requiring no legislation to 
carry it into effect, is, ipso facto, a supreme law of the 
land. But it does not follow that the treaty power is 
an unlimited power, or that when a treaty needs legis- 
lation to make it ‘‘ perfect,’’ it can’ so bind the action 
of both houses of Congress as to exclude all discretion 
on their part, and leave nothing for them to do but 
simply register the decree of the treaty power, without 
any inquiry into its expediency or inexpediency. The 
treaty power surely cannot subvert the Constitution 
itself. It cannot repeal its fundamental principles in 
respect to the judicial power of the United States, 
either as to the courts in which this power shall be 
vested or as to the cases and controversies to which it 
shall extend. It cannot change the State governments 
or alter the boundaries of the States, or dislodge them 
from their position as members of the Union, or from 
the exercise of their rights as such. Mr. Justice Story, 
in referring to this power, says: 


‘*But though the power is thus general and unre- 
stricted, it is not to be so construed as to destroy the 
fundamental laws of the State. A power given by the 
Constitution cannot be so construed as to authorize 
the destruction of other powers given in the same in- 
strument. 1t must be construed, therefore, in subor- 
dination to it, and cannot supersede or interfere with 
any other of its fundamental provisions. Each is 
equally obligatory and of paramount authority within 
its scope, and no one embraces the right to annihilate 
any other.’”’ Story’s Const., § 1508. 


The same Constitution that grants the treaty power 
to the President and the Senate also provides for a Con- 
gress of the United States, composed of a Senate and 
House of Representatives, and declares in general 
terms, that ‘all legislative powers herein granted shall 
be vested in” this Congress. It enumerates in positive 
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and definite terms in article 1, section 8, seventeen 
specific grants of power to Uongress, relating to as 
many different subjects, and then in the same section 
provides that Congress shall have power “to make all 
laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other 
powers vested by this Constitation in the government 
of the United States, or in any department or officer 
thereof.”” These specific grants of power to Congress 
are as much a part of the Constitution as is the grant 
of the treaty power tothe President and the Senate. 

It is conceded on all hands that the legislative power 
of appropriating money, belonging to the United 
States, is exclusively vested in Congress. Article 1, 
in section 9, declares that ‘*no money shall be drawn 
from the treasury but in consequence of appropriations 
made by law.”’ This places all the funds of the gov- 
ernment under the supreme and exclusive custody and 
control of Congress. Nota dollar can be drawn from 
the treasury for any purpose, except by its legal appro- 
priation. If then the President, with the approval of 
the Senate, makes a treaty which stipulates for the 
payment of money by the United States, he enters 
into a contract which he cannot execute, and which 
cannot be executed at all without the legislative con- 
sent of Congress, including that of the House of Rep- 
resentatives. The presumption is that the Senate, 
having approved the treaty, will give its consent. 
What shall the House of ‘Representatives, as a neces- 
sary and independent participant in appropriating 
money, do in the promises? What has it a right to do 
in the exercise of the power bestowed upon it, jointly 
with the Senate, by the Constitution? If we adopt 
the theory that it is absolutely bound by the action of 
the treaty power, and that it may not and must not 
deliberate upon the propriety or impropriety of mak- 
ing the appropriation, then its function ceases to be 
legislative, and becomes simply ministerial. 

The existence of the treaty may be a very weighty 
reason why the House of. Representatives should give 
its assent to the needed appropriation of money. But 
if it has no right to dissent, to deliberate and judge, 
and in the end act upon itsown judgment, then the 
. action of the treaty power displaces it from the posi- 
tion assigned to it by the Constitution. Its character 
as a distinct and independent participant in legislation 
would in this case be destroyed. It would have no will 
of its own on the subject, and would have no right to 
have such a will, and would be bound hand and foot 
-by the treaty power. It is not to be supposed that the 
Constitution, in the general grant of this power, in- 
tended such a result; and if not, then no treaty that 
pledges the United States to pay money can be regarded 
as one of “‘ perfect’ obligation in this particular, until 
it has the assent of Congress to this feature. 

The taxing power is given to Congress in the pro- 
vision that it shall have power ‘to lay and collect 
taxes, duties, excises and imposts,’’ with the qualifica- 
tion that ‘‘all bills for raising revenue shall originate 
in the House of Representatives.’’ Such bills have 
uniformly been construed to mean bills for the imposi- 
tion of taxes. If the President makes a treaty involv- 
ing the subject of taxation and the raising of revenue 
thereby, then the contract, as to its subject-matter, 
relates to that which by the express language of the 
Constitution has been specifically assigned to Congress, 
and in the first step of the process, to the House of 
Representatives. That it was not the purpose of the 
Constitution to delegate the taxing function to the 
treaty power, and thus enable it to change the revenue 
laws of the United States, independently of the will of 
Congress, is evident from the fact that this function 
is in express and specific terms assigned to Congress, and 
is not in such terms assigned to the treaty power. Any 
construction of the treaty power which supersedes this 
specific grant of legislative power to Congress, or in- 








terferes with it, or impairs the freedom and inde- 
pendence of its exercise, must be contrary to the 
intent of the Constitution itself. A grant of power to 
make treaties, given in general terms,is not to dis- 
place or control the taxing power of Congress, given in 
specific and definite terms. If the President makes a 
treaty relating to this subject, then it is and must be 
the constitutional province of Congress, upon its own 
responsibility, and in the exercise of its own judg- 
ment, to decide whether the treaty shall in this re- 
spect go into effect or not; and until it has affirma- 
tively decided this question, the treaty is simply a 
contract made by the President and the Senate, and 
dependent for its execution upon the will of Con- 
gress. 

The same method of reasoning may be applied with 
reference to the other express and specific powers of 
Congress — as the power to borrow money, to regulate 
commerce, to coin money, to fix the standard of 
weights and measures, to declare war, to raise and 
support armies, and to provide and maintain a navy. 
These are definite powers. It is the will of the Con- 
stitution, given in express language, that Congress 
should exercise these powers upon the subjects to 
which they relate. The fact that the President has 
negotiated a treaty with a foreign government in rela- 
tion to any or all of these subjects does not change 
these substantive and express powers as vested in 
Congress. They are as real after as before the treaty. 
It is for the two houses of Congress to decide in what 
manner they shall be exercised. If the President has 
stipulated fora given manner of exercising any one or 
more of these powers, then he has made a pledge 
which only Congress can fulfill; and whether it shall 
do so isa question for its discretion in the exercise of its 
own powers. The President, upon any other supposi- 
tion, might through treaty making absorb nearly the 


| whole power of Congress, and thus reduce to a nullity 





specific and express grants of legislative power. 

The power to declare war and to raise and sup- 
port armies is given to Congress, with the qualifica- 
tion that no appropriation of money for the sup- 
port of armies shall be for a longer term than 
two years. Now, can the President, by a treaty of 
alliance and succor with one of two belligerent na- 
tions, virtually declare war upon the other, and in 
fulfillment of the treaty raise and support armies? 
Can he through atreaty exercise the war power or make 
it the duty of Congress to exercise this power without 
deliberation or judgment as to the expediency of the 
measure? It is enough to ask this question, 

So also Congress is authorized to make all laws which 
may be ‘necessary and proper”’ to carry into execu- 
tion its own express powers, or any other powers dele- 
gated by the Constitution to the government of the 
United States, or to any department or officer thereof. 
This enables Congress to legislate for the execution of 
treaties, and implies its right to judge in every case 
whether and to what extent the power shall be exer- 
cised. This is what legislation‘means. A legislative 
power that has no discretion and can exercise no judg- 
ment in regard to the subject on which it acts, but 
must obey the edict of another power, without any 
positive and separate will of its own except as the mere 
instrument of that power, is not in reality a legislative 
power atall. And yet this would be the position of 
Congress with reference to treaties, provided its legis- 
lative will were absolutely subject to that of the treaty 
power. 

That Congress has power to annul and abolish a 
treaty, and thus destroy its character as a law, and, if 
so, that it has the right to judge of the time when, the 
circumstances in which, and the reasons for which this 
power shall be exercised, admits of no doubt. Sucha 


power inheres in every independent nation; and, under 
the Constitution of the United States it belongs to Con- 
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gress, and not to the President and the Senate, except 
when making another treaty. Congress, exercising 
this power in 1798, abolished all existing treaties 
between the United States and France. 1 U. S. Stat. 
at Large, 578. If then Congress has the power to 
abolish treaties and render them inoperative as laws, 
and may exercise this power at any time, being itself the 
judge of the time and the reasons, how does it appear 
that a treaty just concluded and relating to subjects 
within its constitational domain, or which cannot be 
executed without legislative action, supersedes all dis- 
cretion on its part in the enactment of laws with 
reference to such treaty? Why has not Congress as 
much discretion in giving or withholding its legislative 
assent as it has in deliberating and judging whether it 
will or will not abolish a treaty altogether? If it can 
repeal a treaty then it certainly can refuse its assent to 
one when that assent is necessary to its execution. 

The conclusions derivable from the preceding argu- 
ment are the following: 

1. That the treaty power, though granted in general 
terms, and in these terms with no express restrictions 
upon its scope, is, nevertheless, limited and qualified 
by the Coustitution. 

2. That this power cannot supersede, invade, displace 
or absorb the functions expressly assigned by the 
Constitution to Congress, or make an absolute law for 
its action in their performance. 

3. That where treaties are self-operating in the sense 
of needing no legislation for their execution, and are 
constitutional in their character, they are a part of 
‘*the supreme law of the land,’’ without any action of 
Congress. 

4, That where a treaty acts upon subjects that have 
beeen expressly and specifically committed to Con- 
gress, or where it needs legislation in order to carry it 
into effect, the treaty, considered as creating an inter- 
national obligation, or as becoming a law of ,the land, 
isinchoate and incomplete, until Congress shall have 
supplied the requisite legislation in regard to it, and 
that in respect to this legislation it is the right and 
duty of Congress to judge with as much freedom and 
independence as it applies to any subject upon which 
it legislates. 

5. That the President, in making treaties which re- 
late to matters within the legislative province of Con- 
gress or which require the legislation of Con- 
gress, for their execution, is bound by a due regard to 
the Constitution, to provide expressly in the treaties 
themselves that they shall not take effect until the 
necessary legislation has been supplied, and that when 
he omits to make such a provision the Constitution 
implies its presence in the powers of Congress, and 
thus qualifies the treaty. 

6. That the refusal of Congress in the exercise of 
its constitutional powers to furnish the legislation 
necessary to execute the stipulations of a treaty in 
regard to matters coming within the scope of these 
powers, does not involve a violation of international 
faith, since such stipulations are not binding until they 
have received the legislative assent, without which the 
treaty itself is not to be considered a completed con- 
tract ‘‘ under the authority of the United States.” 

The legal omnipotence of treaties in the form in 
which Blackstone held the doctrine is not compatible 
with the distribution of powers made by the Constitu- 
tion of the United States, and does not accord with 
the modern practice of Great Britain in making treat- 
ies. While the treaty power is vested in the British 


Crown, it is nevertheless the general practice of the 
Crown to provide in cases, where Parliament must act 
in order to the execution of treaties, that they shall 
become completed contracts only upon the condition 
of such action. 

Mr. Todd, in his Treatise upon Parliamentary Goy- 
ernment in England, vol. 1, p. 610, says that Parliament 





‘*has the right to give or withhold its sanction to those 
parts of a treaty that require legislative enactment to 
give it force, as, for example, when it provides for an 
alteration in the criminal or municipal law, or proposes 
to change existing tariffs or commercial regulations.” 
He adds that ‘‘if atreaty requires legislative action in 
order to carry it out it should be subjected to the full- 
est discussion in Parliament, and especially in the 
House of Commons.’’ The day has passed in Great 
Britain when the Crown can say to Parliament: ‘Ask 
no questions, but pass the law, and take the royal will 
forthe reason.” If Parliament can assent to a treaty 
it can dissent from it; and the latter is as potential as 
the former. Thus the commercial articles of the 
treaty of Utrecht ‘with France never went into oper- 
ation, because Parliament refused to supply the nec- 
essary legislation. Thisrefusal was equivalent to their 
nullification. 

Treaties of the United States are made “‘ under the 
authority of the United States.’’ This authority is 
given to the President, in connection with the Senate. 
And yet, if in the exercise of this authority he shall 
see fit to make treaties on subjects which the Consti- 
tution has in express terms committed to Congress, or 
which cannot be executed without its legislative ac- 
tion, then Congress is the department of the govern- 
ment that acts ‘‘under the authority of the United 
States"? in supplying the requisite legislation, and in 
such cases it has the right to exercise this authority 
just as freely as does the President when he makes a 
treaty. Both—the one in making treaties and the 
other in passing laws—act under one and the same 
Constitution in the exercise of different powers 
derived from the same source. 

It necessarily follows, either that the President must 
wholly forbear to make treaties on subjects placed 
within the constitutional domain of Congress, or that 
all treaties in reference to such subjects, and in refer- 
ence to the legislation necessary to give them effect, 
must have the assent and cooperation of Congress be- 
fore they become completed transactions or laws of 
the land. In no other way can tho two classes of pow- 
ers, both granted by tho Constitution, and hence rest- 
ing on equal authority, be made to harmonize with 
each other. The President has no more right to pre- 
scribe an authoritative rule for the legislative action 
of Congress than has Congress to prescribe such a rule 
for him in making a treaty. In each a portion of the 
sovereignty of the people is constitutionally vested, 
and no action of either can change this fact in respect 
to the other. 

——_.—__————- 
INVESTMENT OF FUNDS BROUGHT INTO 
COURT. 


NEW YORK COURT OF APPEALS, JUNE 15, 1880. 


CHESTERMAN V. EYLAND. 


In‘an action of partition in New York city, funds belong- 
ing to infant parties were paid to the city chamberlain 
and no order directing the investment thereof made. 
The funds were deposited in the Fulton Bank to the 
Chamberlain’s credit, and several months thereafter 
were invested, with other sums held by him, in a mort- 
gage for $10,000, upon real estate, which at the time was 
ample security for such sum. At the time there were 
taxes in arrears on the mortgaged property, which were 
subsequently paid by the mortgagor. Two years after- 
ward a municipal assessment of $8,000 was made on the 
property, which had fallen away greatly in value, and 
the mortgagor abandoned paying the interest. There- 
after the mortgage was foreclosed by the chamberlain 
und he bid in the property for the benefit of those for 
whom he took the mortgage, including the infants. 
Held, that the investment made by the chamberlain was 
not in violation of his duty, and he or his successor was 
not liable to the infants for any loss which resulted 
therefrom. 
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CTION of partition. Motion for an order requiring 

the chamberlain of the city of New York to pay 

over moneys deposited with him. The opinion sufli- 
ciently states the facts. 


Edward F. Brown, for appellant. 
C. H. Woodruff, for respondent. 


Frvcu, J. In this action, which was brought for the 
partition of real estate, a sale was had pursuant to the 
judgment rendered, and the share of the proceeds 
belonging to Mary C. Thompson and others, amount- 
ing in tho aggregate to $13,475.23, was brought into 
court by reason of their infancy and paid over to 
George W. Lane, as chamberlain of the city of New 
York, in trust for the infants. No order of the court 
directing its investment appears to have been made in 
the action. The money was paid to the chamberlain 
on December 15, 1873, and was immediately deposited 
by him to the credit of his account in the Fulton Bank. 
It apparently remained there on deposit until the 19th 
of March, 1874, when it was invested in a manner evi- 
dently common in the chamberlain’s office, but which 
is criticised by the parties interested in the fund. The 
chamberlain held a mortgage made by one Edward 
Jones in 1867, which covered certain vacant lots in the 
city of New York, and having been originally given 
for $15,000 had been reduced to $10,000 and a portion of 
the lots released. On the 19th of March, 1874, the 
chamberlain was ordered to pay over certain moneys, 
in the suit of Robins against Robins, to the persons 
entitled, and desiring to keep this Jones mortgage and 
certain others in which the moneys had been invested, 
he used the moneys deposited in this case to make the 
payments required, crediting the suit now before us 
with an equivalent interest in the Jones mortgage, and 
practically transferring to himself, in trust for the in- 
fants in this case, an interest in such mortgage to the 
amount of $4,101.25. The balance of the fund was 
thereupon deposited in the trust company, where it 
remained until the following May, when it was invested 
in a similar manner and by the same process in certain 
other mortgages held by the chamberlain. At the*time 
of this investment in the Jones mortgage, taxes upon 
the mortgaged property to the amount of something 
over $700 were in arrears, but the fact was unknown to 
the chamberlain, and when afterward discovered, the 
amount necessary Lo pay them was called for and they 
were paid in full. There is no reason to doubt the 
sufficiency of the Jones mortgage as a security for the 
sum unpaid upon it at the time of this transaction. 
The interest was promptly paid, the obligor in the 
bond was responsible, and In February, 1875, this mort- 
gage, with others, was delivered over by Mr. Lane, at 
the close of his term of office, to J. Nelson Tappan, the 
present city chamberlain. While it remained in his 
hands a severe depreciation in value of real estate 
ensued, and in 1876 an assessment of more than $8,000 
was imposed upon the property, with the usual ruinous 
effect to the parties interested. The mortgagor aban- 
doned the payment of interest, and the present cham- 
berlain, acting on his own impression of duty, fore- 
closed the mortgages, bid the property in for $8,000, 
and now holds it at the risk and for the benefit of those 
whose funds went into the investment. The taxes 
remain unpaid, and the result is substantially a total 
loss of a fund which the court took from the infants 
for the purpose of its safety and preservation. 

Mary C. Timpson, becoming of age, called for her 
money, and being unable to obtain it, moved at Special 
Term foran order requiring the late and the present 
chamberlain to pay itover toher. That motion was 


denied; the denial affirmed at the General Term and 
an appeal taken to this court. 

The right to compel Lane or Tappan to pay this 
money is founded upon allegations that their treat- 
ment of the fund committed to their care was unau- 








thorized by law and in violation of their duty. To 
establish this it is strenuously argued that in the ab- 
sence of an explicit order of the court to invest the 
fund in bond and mortgage they had no right to do so, 
and should have deposited the money in the authorized 
trust companies. In case of partition it is provided 
2 R. S. 327, §$ 64, 68, 70) that where any of the known 
parties are infants the court may, in its discretion, 
direct the share of such infants to be paid over to the 
general guardian or be invested in permanent securi- 
ties, at interest, in the name and for the benefit of such 
infant; that when the security is directed to be taken 
otherwise than in the name of a known owner, it shall 
be taken in the name of the clerk, and his successors 
in office; and that the investments when made shall 
be in the public stocks of the State or the United 
States, or in bond and mortgage upon unincumbered 
real estate of at least double the amount of the loan in 
value. Such investment being once made the security 
is not to be discharged, transferred or impaired with- 
out the order of the court, entered in its minutes. 

These provisions evidently contemplate a case where 
the court, by an order in the action, directs an invest- 
ment. They perhaps assume that such direction will 
be given but do not purport to furnish a rule to control 
the action of the officer in the absence of a special 
direction by the court. This difficulty was met and 
remedied by rule 180 of the Court of Chancery, that 
where no direction for the investment of funds paid 
into court is contained in the decree, and the money is 
not applied for within six months thereafter, it shall 
be the duty of the register, assistant register or clerk, 
with whom the same is deposited, and without any 
special order for that purpose, to cause it to be invested 
in public stocks or other permanent securities, and a 
similar duty was imposed as to accumulation of in- 
come. Thus both cases were provided for. Where 
special direction in the suit itself was given, that order 
furnished the guide. Where such direction was 
omitted, the chancery rules required the officer to in- 
vest according to itsterms. That rule has survived 
the changes of recent legislation and is still operative. 
When the Court of Chancery was abolished and its 
jurisdiction and duties imposed upon the Supreme 
Court, the Judiciary Act of 1847, which directed the 
change (Laws of 1847, ch. 280, § 71) and vested the 
securities brought into the Court of Chancery in 
the clerk of the Court of Appeals, was careful to pre- 
serve the rules of the older tribunal respecting the de- 
posit and investment of such funds, subject only to 
the rules and regulations that might thereafter be pre- 
scribed by the Supreme Court. The act of 1848 (ch. 
277) worked no other change than to substitute the 
county treasurers, and in the city of New York, the 
chamberlain, in the place of the clerk of the Court of 
Appeals, as custodians of this class of trust funds. 

It is claimed, however, that the rules of the Supreme 
Court have abrogated rule 180, and prescribed for the 
county treasurers a different duty (Rule 83 of 1849; 
Rule 79 of 1852; Rule 81 of 1858; Rule 82 of 1871; Rule 
82 of 1874). Through all the changes of the rule refer- 
red to it steadily did but one thing. It prescribed the 
place of deposit of moneys that were to be deposited, 
and it did no more than that. It did not forbid invest- 
ments in stocks and bonds and mortgages, either 
directly or by implication. Its entire operation is 
plainly limited to uninvested funds while they remain 
uninvested. We conclude, therefore, that rule 180 is 
yet in force, and furnishes the standard by which to 
test the action of the chamberlain, modified only by 
the rule of the Supreme Court as to the place of 
deposit. 

The chamberlain deposited the moneys resulting 
from the sale in this action in the Fulton Bank, and 
kept them there for a brief period. This deposit was a 
violation of rule 82. But no injury resulted. The 
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violation was harmless. The fund was in no manner 
lost or diminished by that act. Soon after, a portion 
of the fund was invested in the Jones mortgage, and 
the baiance deposited with the trust company, where 
it remained till the after investments were made. 

The manner in which they were made by massing in 
one morigage the moneys of differeut beneficiaries is 
complained of by the appellant. The sole objections 
pointed out seem to be that by this process there was a 
transfer of securities in violation of the statutory rule 
in partition, and an investment in a mortgage subject 
to prior incumbrances, which is equally forbidden. 
There was no transfer of the mortgage. It remained 
allthe time vested in the chamberlain. He did not 
transfer it at all; he only changed one of the beneficia- 
ries for whom it was beld. Nor, in making this 
change, did he subject the moneys invested to any 
prior lien or incumbrance, because the interests of the 
other beneficiaries were vested in them earlier. What- 
ever the date of their interest, all stood on an equality, 
no one having any preference over the other, the mort- 
gage being beld for all. We cannot see any legal ob- 
jection to the practice adopted in the chamberlain’s 
office of aggregating in one mortgage the funds of 
several beneficiaries. ‘The court which has supervision 
of these funds has been cognizant of the custom and 
bas never forbidden it. It aids toa prompt invest- 
ment of funds and has much of convenience to recom- 
mend it. No rule of law forbids it, and we are not 
prepared to say it should be discontinued. 

It was further objected that when these funds were 
invested in the Jones mortgage there were taxes in 
arrears constituting an incumbrance upon the mort- 
gaged property. That was true; but as soon as their 
existence was ascertained, the amount necessary for 
their payment was called for and they were discharged 
in full. We discover, therefore, nothing in the con- 
duct of Mr. Lane to justify the order which was sought 
against him. He invested these funds, and had a right 
to doso. The securities chosen at the time were ample, 
and to all reasonable judgment, prudent and safe 
investments. The fund, thus intact and represented 
by good securities, was at the close of his term of office 
handed over to his successors. That ended the respon- 
sibility of Lane, and we see no reason to continue or 
prolong it. His successor, Mr. Tappan, continued to 
receive the interest upon these investmentseuntil the 
two misfortunes happened from which has come all 
the mischief. Real estate largely depreciated in value, 
and the property covered by the Jones mortgage, while 
falling in price, was fatally weighted by the added load 
of acity assessment amounting to some $8,000. The 
mortgagor became discouraged and defaulted in his 
interest. The chamberlain thereupon foreclosed the 
mortgage, bid in the property, and holds what the 
depreciation in value and the rapacity of municipal 
assessments has left of the investment for the benefit 
of the infants. It is objected that he ought not to 
have foreclosed this mortgage without the order of the 
court, and that in doing so he discharged the mortgage 
in viclation of the statute. We do not deem this fore- 
closure a discharge within the prohibition of the stat- 
ute. Practically the security remains the same and 
still vested in the chamberlain, and changed only in 
form, and while it would have been wiser to have asked 
direction of the court, we cannot say that the fore- 
closure was improper or illegal. The right to hold the 
mortgage involved both the right and duty of collect- 
ing all sums due upon it, and that in turn the right and 
duty of using the ordinary modes of collection. In- 


deed, if he had not foreclosed, but allowed the debts 
to accumulate without an effort to collect, it is not 
impossible that a just complaint might have drawn 
with it the consequences of negligence. 

We conclude, therefore, that no remedy for the loss 
exists against either Lane or Tappan. 


The wrong to 





the infants is great. Their property has been taken 
from them by the law in order to protect it from harm, 
and the protection has ended ina total loss. There is 
much of shame and disgrace in a system which leaves 
such a result possible, but the remedy is not with us. 
We cannot redress one wrong by committing another. 

The conclusion we have reached on the merits ren- 
ders it unnecessary to consider whether the motion 
made in this case or an action against the late cham- 
berlain was the proper remedy. 

The order should be affirmed. 

—_—_4___—. 


STATE LAWS REGULATING REMOVAL OF 
DEAD BODIES VALID—CHINESE 
RELIGIOUS CUSTOMS. 

UNITED STATES CIRCUIT COURT, DISTRICT OF CAL- 
IFORNIA, MAY 24, 1880. 

In RE WonG YuNG Quy. 

A statute of California provides that a permit from local 
authorities shall be required for the disinterment and 
removal of a dead body, for which permit $10 fee shall 
be paid. The statute does not apply to removals from 
one cemetery to another in the same county. In a pro- 
ceeding against a Chinese subject who disinterred and 
removed the body of another Chinese subject for the 
purpose of transportation to China, without procuring a 
permit, held, that the statute is not in contravention of 
the provision of the Federal Constitution that ‘*Con- 
gress shall have power to regulate commerce with for- 
eign nations” (art. 1, $2, subd. 3), or of the one that no 
State shall, without the consent of Congress, lay any 
duty upon exports (art. 1, § 2, subd. 2), or of that which 
prohibits any State from denying fo “ any person within 
its jurisdiction the equal protection of the laws” (14th 
Amendment). Held, also, that it is not in violation of 
the provision of the treaty between the United States 
and China that ‘“‘ Chinese subjects in the United States 
shall enjoy entire liberty of conscience, and shall be 
exempt from all disability or persecution on account of 
their religious faith or worship,” even though the relig- 
ious sentiments of the Chinese may require that they 
shall remove the bodies of their deceased friends to 
China for burial. 

| ages CORPUS to inquire into the legality of 

proceedings in a court of the State of California, 
resulting in the imprisonment of the petitioner. The 
opinion states the facts. 
George E. Bates and J. M. Rothchild, for petitioner. 
Crittenden Thornton, for respondent. 


Sawyer, C. J. On April 1, 1878, the Legislature of 
California passed an act entitled ‘“*An act to protect 
public health from infection, caused by exhumation 
and removal of the remains of deceased persons,”’ sec- 
tions 1, 2, 3, 4, and 6 of which are as follows: 

‘*Sec. 1. It shall be unlawful to disinter or exhume 
from a grave, vault, or other burial place, the body or 
remains of any deceased person, unless the person or 
persons so dving shall first obtain from the board of 
health, health officer, mayor, or other head of the 
municipal government of the city, town, or city and 
county where the same are deposited, a permit for said 
purpose. Nor shall such bodies or remains disinterred, 
exhumed, or taken from any grave, vault, or other 
place of burial or deposit, be removed or transported 
in or through the streets or highways of any city, town, 
or city and county, unless tho person or persons re- 
moving or transporting such body or remains shall 
first obtain from the board of health or health officer 
(if such board or officer there be), and from the mayor 
or other head of the municipal government of the city 
or town, or city and county, a permit in writing so to 
remove or transport such body or remains in and 
through such streets and highways.’’ 

**Sec. 2. Permits to disinter or exhume the bodies or 
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remains of deceased persons, as in the last section, may 
be granted, provided the person applying therefor shall 
produce a certificate from the coroner, the physician 
who attended such deceased person, or other physician 
in good standing cognizant of the facts, which certifi- 
cate shall state the cause of death or disease of which 
the person died, and also the age and sex of such de- 
ceased ; and provided further, that the body or remains 
of deceased shall be inciosed in a metallic case or cof- 
fin, sealed in such manner as to prevent, as far as prac- 
ticable, any noxious or offensive odor or effluvia escap- 
ing therefrom, and that such case or coflin contains 
the body or remains of but one person, except where 
infant children of the same parent or parents, or 
parent and children are contained in such case or 
coffin. And the permit shall contain the above con- 
ditions and the words, ‘ Permit to remove and trans- 
port the body of , age , sex ;? and 
the name, age and sex shall be written therein. The 
officer, municipal government of the city or town, or 
city and county, granting such permit, shall require to 
be paid for each permit the sum of $10, to be keptasa 
separate, fund by the treasurer, and which shall be 
used in defraying expenses of and in respect to such 
permits, and for the inspection of the metallic cases, 
coffins, and inclosing boxes herein required ; and an ac- 
count of such moneys shall be embraced in the ac- 
counts and statements of the treasurer having the cus - 
tody thereof.” 

“Sec. 3. Any person or persons who shall disinter, 
exhume, or remove, or cause to be disinterred, ex- 
humed, or removed from a grave, vault, or other re- 
ceptacle or burial place, the body or remains of a de- 
ceased person, without a permit therefor,shall be guilty 
of a misdemeanor, and be punished by a fine not less 
than fifty nor more than $500, or by imprisonment in 
the county jail for not less than thirty days nor more 
than six months, or by both such fine and imprison- 
ment. Nor shall it be lawful to receive such body, 
bones, or remains on any vehicle, car, barge, boat, 
ship, steamship, steamboat, or vessel, for transporta- 
tion in or from this State, unless the permit to trans- 
port the same is first received and is retained in 
evidence by the owner, driver, agent, superintendent, 
or master of the vehicle, car, or vessel.”’ 

“Sec. 4. Any person or persons who shall move or 
transport, or cause to be moved or transported, on or 
through the streets or highways of any city or town 
or city and county of this State, the body or remains 
of a deceased person which shall have been disinterred 
or exhumed, without a permit as described in section 
3 of this act, shall be guilty of a misdemeanor, and be 
punishable as provided in section 3 of this act.” 

“Sec. 6. Nothing iu this act shall be taken to apply 
to the removal of the remains of deceased persons 
from one place of interment to another cemetery or 
place of interment within the same county; provided, 
that no permit shall be issued for the disinterment or 
removal of any body, unless such body has been buried 
for two years.”’ Stat. 1877-8, 1050. 

The petitioner, Wong Yung Quy, is, and Wong Wai 
Toon was, in his life-time, a subject of the Emperor of 
China, of the Mongolian race, residing in the United 
States. Wong Wai Toon died in January, 1876, and 
was buried in Laurel Hill Cemetery, a public cemetery 
of the city and county of San Francisco. In October, 
1879, petitioner, a relative of the deceased, having 
complied with all the provisions of said act, except the 
payment of ten dollars required by said act to be paid 
for an exhumation and removal permit, demanded 
from the proper authorities permission to remove the 
remains of said Wong Wai Toon from said cemetery, 
and ship them to China. Refusal having been made 
on the ground of the non-payment of said fee of ten 
dollars required to be paid by said act, the petitioner 
proceeded to disinter and remove said remains with- 

















out a permit, and was arrested in the act, tried and 
convicted for the offense created by said statute in the 
court having jurisdiction, and sentenced to pay a fine 
of fifty dollars, or in default of such payment, to im- 
prisonment in the city and county jail for a period of 
twenty-five days. Failing to pay the fine, and being 
imprisoned in pursuance of the judgment, he obtained 
a writ of habeas corpus, and he now asks to be dis- 
charged on the ground that the provision of said act, 
requiring the payment of said fee for a permit, violates 
the treaty with China, known as the Burlingame 
Treaty, and the Constitution of the United States, and 
is therefore void. All the other provisions of the act 
having been complied with, the only question is as to 
the power of the Legislature to require the petitioner 
to take out a permit at acost of ten dollars as a con- 
dition of disinterment and removal of the remains of 
his relative from their place of burial. 

The first point made is that the act, in the require- 
ment in question, violates subdivision 3, section 8, art. 
I, of the National Constitution, which provides that 
“Congress shall have power to regulate commerce 
with foreign nations.’’ We are unable to perceive any 
violation of this provision of the Constitution, under 
the broadest construction claimed by petitioner for 
the term ‘‘commerce,”’ even if it includes the trans- 
portation of the remains of aliens to their own country 
for final sepulture. There is no reference to aliens or 
to any extra-territorial act of any kind anywhere in 
the statute, except in the last clause of section 3, which 
is a wholly independent and different provision from 
that under consideration, creating an additional of- 
fense, and might be wholly omitted without affecting 
the remainder of the act. It is not necessary now to 
consider the question of the validity of that provision. 
The act deals with matters wholly within the State — 
within its territory — with the remains of parties who 
have lived and died within its jurisdiction, and which 
have been buried and which still remain buried in its 
soil; and professedly and apparently for sanitary pur- 
poses. The statute knows nothing of the objects or 
motives of the exhumation, except as provided in sec- 
tion 6 that the act shall not apply to removals from 
one place of interment to another in the same county. 
This exception is doubtless made for those common 
causes wherein no vault or burial place has been pro- 
vided for the deceased during life, and the remains are 
temporarily deposited in a public receiving vault, or 
the vault or grounds of some friend, till the surviving 
friends can provide for a place of final sepulture. These 
removals are ordinarily from one place of burial to 
another in the same or an adjacent cemetery, where 
there are several cemeteries lying near each other, as 
in San Francisco, and therefore not sofully within the 
reason upon which the act is founded. The statute 
deals with the local inter-territorial fact of burial and 
exhumation, without regard, in other respects than 
that stated, to motive or intention, race or nation, 
citizenship or alienage, future domestic or foreign sep- 
ulture. The matter of the burial and exhumation of 
the dead, with a view to sanitary objects, has in all 
times and among all civilized nations been regarded as 
a proper subject of local regulation. It is founded 
upon the law of self-protection. The fact that in many 
or even most instances the object of disinterment is to 
send the remains abroad, cannot affect the question. 
The local sanitary considerations must be the same, 
whatever the purpose of exhumation and transporta- 
tion through the streets of a city. The fact that the 


Chinese exhume and transport to their own country 
the remains of all or nearly all of their dead (amount- 
ing to more than ninety percent of all such removals), 
while other aliens and citizens comparatively but rarely 
perform these acts, only shows that this generality of 
practice requires more rigid regulations and more 
careful scrutiny, in order to guard against infectious 
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and other sanitary inconveniences than would other- 
wise be required. In Secor’s case, Pratt, J., says: ‘A 
proper respect for the memory of the dead, a regard 
for the tender sensibilities of the living, and the due 
preservation of the public health, require that the 
corpses should not be disinterred or transported from 
place to place, except under extreme circumstances of 
exigency.”’ 18 Alb. L. J.488; 31 Legal Int. 268. The 
exposure of unburied human remains, or neglect to 
inter the same by the person on whom the duty is cast, 
is a misdemeanor at common law. See Rex v. Stewart, 
12 Ad. & E. 773; Chapple v. Cooper, 13 Mees. & Wels. 
252; Ambrose v. Kerrison, 10 Com. B. 776; Jenkins v. 
Tucker, 1 H. Black. 394; Willes, 536. And this is 
doubtless so in part, at least, upon sanitary considera- 
tions generally recognized among enlightened nations. 

We see nothing in the language of the act, in the 
surrounding circumstances, or in the nature of the 
subject-matter upon which the statute operates, to 
justify us in holding that the object of the Legislature 
was to :mpose burdens on the commerce or intercourse 
between this country and China, rather than to pro- 
vide wholesome sanitary regulations for the protection 
of our people. The statute is general, and operates 
wholly upou matters within the territorial jurisdiction 
of the State, and without discrimination as to remains 
to be removed to any considerable distance, whether 
within or without the State, and is within the principle 
of the case In re Rudolph, recently decided in the 
United States Circuit Court for Nevada, upon drum- 
mer’s licenses. 10 Cent. L. J. 224; 2 Fed. Rep. 65. 
The exhumation and removal of the dead is not a matter 
of public indifference, harmless in itself, like the style 
of wearing the hair, as in the queue case; but it affects 
the public health, and its regulation is like the regula- 
tion of slaughter-houses and other noxious pursuits, 
strictly within the police powers of the State. See Ex 
parte Shrader, 33 Cal. 286; Slaughter-House cases, 16 
Wall. 36. 

In Gibbons v. Ogden, 9 Wheat. 203, Mr. Chief Justice 
Marshall says: ‘‘ But the inspection laws are said to be 
regulations of commerce, and are certainly recognized 
in the Constitution as being passed in the exercise of a 
power remaining with the States. * * * The ob- 
ject of inspection laws is to improve the quality of 
articles produced by the labor of a country; to fit 
them for exportation; or it may be for domestic use. 
They act upon the subject before it becomes an article 
of foreign commerce, or of commerce among the States, 
and prepare it for that purpose. They form a portion 
of that immense mass of legislation which embraces 
everything within the territory of a State not surren- 
dered to a general government, all of which can be 
most advantageously exercised by the States them- 
selves. Inspection laws, quarantine laws, health laws of 
every description, as well as laws for regulating the 
internal commerce of a State, and those which respect 
turnpike roads, ferries, etc., are component parts of 
this mass.’’ If then, as claimed, the transportation of 
the remains of deceased persons to China is a part of 
foreign commerce, these supervising and inspection 
laws ‘tact upon the subject before it becomes an arti- 
cle of foreign commerce,” and while the remains are 
being ‘‘ prepared for that purpose.’’ They simply pro- 
vide that the preparation of the remains for foreign 
transportation, while still within the State and under 
its jurisdiction, shall be made in such a manner as not 
to be detrimental to the public health. 

The principles relating to sanitary laws, recognized in 
City of New York v. Miln, 11 Pet. 102; Thorpe v. R. & 
B. R. Co., 27 Vt. 140; Passenger cases, 7 How. 283; 
Railroad Co. vy. Huson, 95 U.S. 471, and numerous 
other cases, are broad enough to cover the provisions 
in question. In these respects this case differs mater- 
ially from the Queue case, reported in 5 Sawyer, 553, 
and is more like the cases arising under the Cubic Air 








Statute, which we held to be constitutional. It being 
within the constitutional power to regulate the disin- 
terment and removal of the dead, and to provide of- 
ficers to scrutinize and supervise the operation in order 
to secure a conformity to the laws, we see no reason 
why a fee cannot be charged to and collected from 
those who desire to exercise the privilege to defray the 
expenses of the inspection and supervision. The fee 
is charged under the law, not for the transportation or 
for the privilege of carrying the remaius out of the 
country, but to pay the expenses of supervising their 
disinterment and due preparation for passing through 
the territory of the State, and through the streets of 
populous cities either to other parts of the State or 
elsewhere, without endangering the health of the peo- 
ple. 

For similar reasons the provision in question does 
not violate subdivision 2 of section 10, Article 1, of the 
Constitution, which provides that ‘‘no State shall, 
without the consent of Congress, levy any imposts or 
duties on imports or exports, except what is absolutely 
necessary for its inspection laws.’’ The case also seems 
to be within the terms of this exception. Besides, the 
remains of deceased persons are not *‘ exports’’ within 
the meaning of the term as used in the Constitution. 
The term refers ouly to those things which are prop- 
erty. There is no property in any just sense in the 
dead body of a human being. 18 Alb. L. J. 487; 17 id. 
258; Pierce v. Pro. of Swan Point Cemetery, 14 Am. 
Rep. 667; 10 R. I. 227, and cases cited. There is no 
impost or duty on exports in any proper sense, or in 
the sense of the Constitution. This provision of the 
Constitution was intended to prevent discrimination 
in matters of trade. 

There is no violation of the Fourteenth Amendment 
to the National Constitution. There is no discrimina- 
tion against orin favor of any class of residents. It 
operates upon aliens of all nationalities and upon all 
citizens alike. It applies to all cases of remains to be 
removed beyond the boundaries of the county, whether 
to foreign countries, to other States, or to other parts 
of this State. And there are no restrictions upon dis- 
interments and removals of Chinese dead to other 
places within the same county for burial not applicable 
to citizens and all other aliens. It may be that the 
large number of Chinese removals suggested the neces- 
sity for stringent supervision; but we see no reason to 
suppose that the act was not intended to operate upon 
all within its terms; and the testimony shows -—if it is 
admissible to look at the testimony —that it is, in 
fact, enforced against all alike. But whether enforced 
or not, the subject-matter, as we have seen, is a proper 
one for regulation; and if the act is not enforced upon 
all alike, there is a gross neglect of duty on the part of 
those appointed for this purpose under the law. If the 
provisions of the act affect a larger number of Chinese 
than of any other class, it is not on account of any 
discriminations made by the law, but only because un- 
der their customs there is a much larger number of 
disinterments and removals by them than by any 
others. In re Rudolph, supra, and cases cited. 

There is nothing in the provision in question in con- 
flict with Article LV of the Burlingame Treaty, which 
provides that ‘‘ Chinese subjects of the United States 
shall enjoy entire liberty of conscience, and shall be 
free from all disabilities or persecutions on account of 
their religious faith or worship.’’ Conceding that the 
religious sentiment of the Chinese requires that they 
shall remove the remains of their deceased friends to 
China for final burial, there is nothing in the provision 
forbidding or unduly obstructing the performance of 
that rite or religious duty, and nothing that does not 
equally apply to aliens and other citizens. It is only 
provided that in the performance of that duty proper 
precautions shall be taken not to endanger the health 
of the people among whom they have elected to live, 
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and have died and once been buried. The fee estab- 
lished is only to liquidate the portion of the expense of 
supervision and inspection imposed upon the public 
resulting from their custom; and like the other ex- 
penses of disinterment and removal, which the surviv- 
ing friends voluntarily incur, is necessarily incident to 
their peculiar practice. The custom of the Chinese in 
this respect renders the supervision necessary and 
proper; and we can perceive no impropriety in charg- 
ing them with the expense incident to it. The amount 
of ten dollars may seem large, but it is charged alike 
to all, and is not so large as to justify us in holding 
that it was manifestly intended to obstruct the per- 
formance of the duty; and we do not understand that 
the amount is regarded as objectionable if the charge 
is otherwise legal. Besides, it may well be questioned 
whether the treaty making power would extend to the 
protection of practices under the guise of religious 
sentiment, deleterious to the public health or morals, 
or to a subject-matter within the acknowledged police 
power of the State. See Reynolds v. United States, 98 
U.S. 145, with respect to religious belief as affected 
by the First Amendment to the National Constitution. 
But under the view we take, it is unnecessary to con- 
sider the question now. 

We are satisfied that the provisions of the act in 
question do not violate any provision of the National 
Constitution or of the treaty with China, and that 
there is no ground for discharging the prisoner by this 
court. 

Let the writ be discharged, and the prisoner re- 
manded to the custody of the officer from whom he 
was taken. 

Hoffman, District Judge, concurred. 


~_ 
SUPERIOR COURT OF BUFFALO. 
SPECIAL TERM ABSTRACT’ 





CHATTEL MORTGAGE— RIGHTS OF JOINT MORT- 
GAGEES.— One part owner of a chattel mortgage, not 
holding the same as partners, can make no agreement 
with the mortgagor which will affect the rights of the 
other; as for example, by permitting mortgagor to 
retain possession after default in payment of an in- 
stallment. Gock v. Keneda, 29 Barb. 120; White v. 
Osborn, 21 Wend. 72; Tyler v. Taylor, 8 Barb. 585. 
And such an agreement does not even preclude the 
mortgagee making it from taking possession of the 
chattel by virtue of the clause in the mortgage that 
the mortgagee may, at any time he deems himself un- 
safe, take possession. Hanrahan v. Roche. Opinion 
by James M. Smith, J. 

CONSIDERATION — MARRIAGE.— Where, at the time 
of a loan made by plaintiff to defendant, the latter 
was under a legal obligation to marry plaintiff's 
daughter, the performance of that obligation can form 
no consideration of a promise by the plaintiff, made 
subsequent to the loan, to forgive him the debt if he 
fulfilled his obligation. Gerlach v. Steinke. Opinion 
by James M. Smith, J. 


CORPORATION DE FACTO — MUNICIPAL CORPORATION 
— RAILROADS IN CITIES.—(1) Where twenty-four per- 
sons subscribed articles of incorporation, while the 
statute required twenty-five, and filed the same pur- 
suant to the statute, and exercised the powers and 
franchises which would have belonged to them if duly 
incorporated, they become de facto a corporation, and 
a defendant in an action brought by the corporation 
cannot question the validity of its incorporation. 
That can be done only in an action by the people, 
brought for the purpose of testing its right to the cor- 
porate powers and franchises which it has assumed. 
(2) A resolution of the common council of a city giv- 
ing to a railroad corporation permission to lay its 





tracks in the streets of the city, is not the grant of a 
franchise, but is simply a license. No estate or prop- 
erty right whatever was granted to it, for the city had 
no power to grant any, nor to confer upon it any 
franchise. The streets are held in trust for the people, 
and are not corporate or municipal property. There- 
fore, where the city reserved the right to revoke the 
license for non-compliance with its conditions, it may 
do so by resolution without obtaining a judgment 
declaring the forfeiture. Buffalo City Railway Co. v. 
N. Y. Cent., elc., R. Co. Opinion by James M. Smith, 
J. 


MORTGAGE TO A CORPORATION DE FACTO—FSTOPPEL 
— BUILDING ASSOCIATION — USURY.— Where a mem- 
ber of a corporation de facto executed a mortgage to it 
and afterward gave mortgages to other parties, it was 
held that neither the mortgagor nor the mortgagees 
could question the validity of the mortgage on the 
ground that the corporation had no legal existence; 
the certificate of incorporation not having been filed 
as required by statute. The right of a corporation de 
facto to exercise the powers and privileges of that class 
of corporations to which it belongs, cannot be inquired 
into in a private action to which such corporation is a 
party. Persons who become members of a corpora- 
tion de facto by subscribing to or taking shares of its 
stock, and those who make contracts and deal with it 
in its corporate capacity, so as necessarily to recognize 
its corporate existence by such contracts and dealings, 
and who accept the benefits thereof, are thereby pre- 
cluded from denying the legal validity of its incorpora- 
tion. And estoppels bind not only the parties, but 
their privies. When a party by his contract, his acts 
or his statements, has qualified his own rights, and 
another succeeds him as heir, grantee, or executor, he 
succeeds only to the right as thus qualified when his 
title commenced. 1 Greenleaf on Ey., § 189. There- 
fore, as the mortgagor was estopped from showing 
that the association was not a corporate body, for the 
purpose of invalidating his mortgage, his grantees or 
mortgagees are also estopped. His title being subject 
to the lien of the mortgage, any subsequent grant or 
incumbrance by him must necessarily be subject to 
the same lien. See Merch. Exch. Bank v. Com. Ware- 
house, 49 N. Y. 643, note; Mason v. Lord, 40 id. 476; 
Stewart v. Bramhall, 74 id. 85; Real Est. Trust Co. vy. 
Seagrave, 49 How. 489. (2) A bond and mortgage 
given by a member of a building association to secure 
a loan, and conditioned to pay seventy cents contribu- 
tion and forty cents interest each and every week 
during the existence of the association, and also all 
dues, fines and penalties which may be imposed upon 
the mortgagor as a member of it, pursuant to the Con- 
stitution, ete., is within the provision of the act of 
1851, ch. 122, § 7, and is exempted from the statute of 
usury. Citizens’ Mut. Loan Assoc. vy. Webster, 25 
Barb. 263. In Melville v. Amer. Benev. Assoc. 33 
Barb. 108, the mortgage was given previous to the act 
of 1851. Erie County Savings Bank v. Baldwin. 
Opinion by James M. Smith, J. (Affirmed at General 
Term, but no opinion delivered.) 


PRACTICE— VACATING ORDER OF ARREST — REFER- 
ENCE — ENTRY OF ORDER.— (1) Section 719 of the Code, 
which provides that an application to vacate an order 
of arrest must be finally decided within twenty days 
after it is submitted for decision, is directory merely, 
and a decision made after that time is valid. See Peo- 
ple ex rel. v. Dodge, 5 How. Pr. 47; Burger v. Baker, 4 
Abb. 11; Stewart v. Slater, 6 Duer, 84; O’Brien vy. 
Bowes, 4 Bosw. 663; Heroy v. Kerr, 21 How. 409. And 
the court or judge may, even after the twenty days, 
refer it to areferse to take proofs of the facts stated 
in the affidavits, and the reference, though unexecuted 
at the hearing of the motion to vacate it, will not be 
set aside. See Brinkley v. Brinkley, 56 N. Y. 192, 
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(2) This section was made for the protection of the 
party under arrest. Plaintiff is not injured by the 
delay, for the order of arrest remains in force. He 
can proceed with his action and all his remedies are 
perfect, no matter how long the decision of the motion 
to vacate the order of arrest is delayed, or even if it is 
never decided. (3) Until an order is entered no mo- 
tion can be made to vacate it. Gallt v. Finch, 24 How. 
Pr. 193; Whittaker v. Defosse, 7 Bosw. 678. The order of 
reference may be entered by either party, and either 
may proceed to execute it. Peet v. Cowenhoven, 14 
Abb. 56; Matter of Rhinebeck, etc., R. Co., 8 Hun, 34. 
Stafford v. Ambs. Opinion by James M. Smith, J. 


PLEADING — ALLEGATION OF LIBEL PUBLISHED 
AFTER SUIT BROUGHT, IRRELEVANT, ETC.— A libel- 
lous publication made after suit brought is not ad- 
missible in evidence for the purpose of showing malice, 
nor for aggravating the damages. Frazier v. McClos- 
key, 60 N. Y. 337; Distin v. Rose, 69 id. 125. Yet in 
Corbin v. Knapp, 5 Hun, 197, circulation of the same 
libel after suit brought was allowed to be set up by 
supplementary complaint. Therefore, an allegation of 
such a publication, though made before service of the 
complaint, will be stricken out as immaterial and ir- 
relevant. Storck v. Buffalo German Republican Print- 
ing Asso. Opinion by Beckwith, J. 


SERVICE OF IMPERFECT COPY OF ORDER. — A de- 
fective copy of an order cannot be treated as a nullity 
if its sense and object can be ascertained from its 
terms and from the affidavits served. Thus, where the 
copy read: ‘It is hereby ordered that the time for the 
defendant to interpose his answer therein be and the 
same is hereby for ten days from the date thereof.”’ 
Osgoodby v. Seifert. Opinion by Beckwith, J. 


WILL — CONTRACT — UNDUE INFLUENCE — DEVISE 
— POWERS IN TRUST.— (1) In order to invalidate a 
will or contract on the ground of fraud or undue in- 
fluence, it must be shown that certain parties made 
false and fraudulent statements to influence the de- 
ceased to execute the instrument, and which he relied 
upon as true; or that they exercised such influence 
over him as amounted to moral coercion, which de- 
stroyed his independent action and free agency; or 
that by importunity and persuasion,which he was una- 
ble to resist, he was constrained to do that which was 
contrary to his free will and real purpose. Brick v. 
Brick, 66 N.Y. 144; Cudney v. Cudney, 68 id. 148; Chil- 
drens’ Aid Asso. v. Loveridge, 70 id. 387. The mere fact 
that the parties were very desirous that the deceased 
should execute the contract as he did, and were active in 
procuring its execution, that it was highly advantageous 
to them, and that it was an improvident one, and 
its performance on the testator’s part would re- 
sult in serious loss to the estate, is not sufficient, al- 
though the contract was executed in his last sickness, 
and two days before his death. (2) Devise and bequest 
to the executors in trust to pay the income thereof to 
the widow during her life, and upon her decease to 
pay to plaintiff a legacy upon attaining his majority, 
and in case of his death, without issue, before that 
time, to defendant; and to convey and deliver the 
residue of the estate to defendant. Held, that the 
power of alienation was not suspended beyond two 
lives in being at the testator’s death. That immedi- 
ately upon the death of the widow the entire residuary 
estate would vest in defendant. Embury v. Sheldon, 
68 N. Y. 227. The trust estate would terminate with 
the widow’s death, and the other provisions of the will 
could be executed as powers in trust. Post v. Hover, 
33 N. Y. 593. Where certain provisions of a will can- 
not be fully upheld as creating valid trusts under the 
statute, yet they will be executed as powers in trust 
whenever it can be lawfully and rightfully done. Jost 
v. Jost. Opinion by James M. Smith, J. 








MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 





HvusBAND AND WIFE — REPLEVIN DOES NOT LIE BE- 
TWEEN. — An action of replevin cannot be maintained 
by a husband against his wife while the marital rela- 
tion between them is in full force. Replevin is an 
action of tort. It was decided in Abbott v. Abbott, 
67 Me. 304, that a wife after divorce could not maintain 
an action for an assault committed on her during 
coverture. <A fortiori, an action of tort cannot be 
maintained by the one against the other during cover- 
ture. Hobbs v. Hobbs. Opinion by Appleton, C. J. 


MARITIME LAW — BILL OF LADING — FOR WHAT 
GOODS OWNERS OF VESSELS RESPONSIBLE — AUTHORITY 
OF MASTER — NATURE OF INSTRUMENT — CONTRADICT- 
ING BY PAROL. — Under a contract by a common car- 
rier for the carriage of goods by water, evidenced by a 
bill of lading in the usual form signed by the proper 
agent in the ordinary course of business, the owners of 
the vessel are responsible only for such goods as are 
embraced in the bill of lading and delivered on board 
the vessel, or into the actual custody of the master, or 
such as were so delivered as and for those embraced in 
the bill before the vessel sails. It is not competent by 
evidence aliunde to show that such a bill of lading was 
intended to or did embrace goods elsewhere so as to 
make the owners responsible therefor. Ordinarily the 
master has no authority to bind the owners by giving 
a receipt for goods at any other than the accustomed 
place of delivery. There can be no constructive de- 
livery of goods so as to bind the owners for their car- 
riage except at such place, as where by constant 
practice and usage they have received property left for 
transportation. Rowley v. Bigelow, 12 Pick. 314; The 
Delaware, 14 Wall. 600; The Lady Franklin, 8 id. 329; 
1 Chit. on Contr. 689 n. A bill of lading is an instru- 
ment of a two-fold character. It is a receipt as to the 
quantity and quality of the goods to be carried anda 
contract as to their carriage. Asa receipt it is open to 
explanation or contradiction the same as other receipts. 
Its acknowledgment of the apparent condition of the 
goods, though strong proof of its truth, is no exception 
to therule. An admission of that which is not true 
is not binding except when an estoppel. In this case 
the admission is not an estoppel because there has been 
no assignment of the bill of lading, nor has the plaint- 
iff acquired any new rights or changed his position in 
consequence of it. O’Brien v. Gilchrist, 34 Me. 554; 
Tarbox v. Eastern Steamboat Co., 50 id. 339; Sears v. 
Wingate, 3 Allen, 103; Shepherd v. Naylor, 5 Gray, 591; 
Blanchard vy. Page, 8 id. 287; Richards v. Doe, 100 
Mass. 524; Hastings v. Pepper, 11 Pick. 43; Maryland 
Ins. Co. v. Ruden’s Admr., 6 Cranch, 340; Nelson v. 
Woodruff, 1 Black. 156; Ship Howard v. Wissman, 18 
How. 231; The Delaware, 14 Wall. 601; 2 Whart. on 
Ev., § 1070; 1 Greenl. on Ev., § 305. Witzler v. Collins. 
Opinion by Danforth, J. 


NEGLIGENCE — WHEN CONTRIBUTORY, QUESTION FOR 
gury.— Whether a person travelling with a safe horse 
and carriage, in the night without a light, upon a high- 
way wholly obscured by darkness, but in the vicinity 
of his residence, and over which he has travelled many 
years, is in the exercise of ordinary care, is for the jury 
to determine under all the circumstances of the case. 
Stevens v. Boxford, 10 Allen, 25; Williams v. Clinton, 
28 Conn. 264; Norris v. Litchfield, 35 N. H.271; Wood- 
man v. Nottingham, 49 id. 387; Sleeper v. Sandown, 
52 id. 244; Shear. & Red. on Neg., § 413 et seq. and notes. 
Haskell v. Inhabitants of New Gloucester. Opinion by 
Virgin, J. 

PLEADING — DECLARATION AGAINST EXECUTOR DE 
son TORT. —The declaration against an alleged execu- 





*To appear in 70 Maine Reports. 
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tor is the same in form, whether the defendant be the 
rightful executor, or executor de son tort. Myrick v. 
Anderson, 68 E. C. L. 719. An executor de son tort is 
to be declared against as if he were the lawful execu- 
tor, though the party died intestate. Brown v. Leavitt, 
6 Foster, 495. The liability of such an executor is 
enforced against him as if he were rightful executor. 
Shaw v. Hallihan, 46 Vt. 389. The executor de son tort 
may be sued and treated as the rightful executor. 
Stockton v. Wilson, 3 Penn. 129. Such has been the 
rule in this State. Allen v. Kimball, 15 Me. 116; White 
v. Mann, 26 id. 361; Lee v. Chase, 58 id. 432. Sawyer 
v. Thayer. Opinion by Appleton, C. J. 
—_——___g—___. 
MINNESOTA SUPREME COURT ABSTRACT. 





INJUNCTION — MAY BE ISSUED IN ONE EQUITABLE 
ACTION TO RESTRAIN ANOTHER IN SAME COURT.— A 
court of equity may in one action restrain proceedings 
in another action before it. The general rule as to in- 
junctions is thus stated in 3 Daniel’s Ch. 1725: ‘ In- 
junctions may be obtained to stay proceedings in other 
courts of justice, whether such courts are courts of 
law or equity, or spiritual courts, or courts of admir- 
alty, or courts in a foreign country.”’ This statement 
restricts the rule to staying proceedings in other courts. 
The power in one equitable action to restrain proceed- 
ings in another equitable action in the same court is 
affirmed in Erie R. Co. v. Ramsey, 45 N. Y. 637. That 
case decides only on the power and jurisdiction to en- 
join, but does not determine when it is proper to 
exercise it. The same thing was decided in Prudential 
Assurance Co. v. Thomas, L. R., 3 Ch. App. 74, in 
which it was held that a bill of interpleader was a 
proper case in which to enjoin proceedings in another 
equitable suit in the same court. And inasmuch as 
the injunction operates only upon the parties to the 
action, and not upon the court in which it is pending, 
we can see no difference, so far as the power to restrain 
is concerned, between an action in the same and one 
in another court. In either case the power or juris- 
diction exists. Mann v. Flower. Opinion by Gilfillan, 
Cc. J. 

[Decided April 17, 1880.] 

MANDAMUS— WILL NOT ISSUE AGAINST EXECUTIVE 
or State.— Whether under the Constitution of Min- 
nesota any officer of the executive department of the 
State government can be subjected to judicial control 
and interference in the performance of an official duty 
is a question which has been before this court in 
different forms and at different times for considera- 
tion and decision, and the holding has uniformly been 
against the existence of any such jurisdiction or power 
in the courts. Jnre Application of Senate, 10 Minn. 
78; Rice v. Austin, 19 id. 104; State ex rel. Treasurer of 
Mille Lacs County v. Dike, State Treasurer; State ex 
rel. Wright v. Jennison, Secretary of State, 20 id. 363; 
St. Paul & Ch. R. Co. v. Brown, 25 id. 517, 573, 574. The 
reasons for the holding are fully stated in Rice v. Aus- 
tin, and Treasurer v. Dike, supra. It rests upon the 
constitutional principle that each of these departments 

of government is entirely independent of the others, 
’ so that neither can be made amenable to any other for 
its action or judgment in discharging the duties im- 
posed upon it, whatever their sources or nature. The 
principle applies to the performance of all official du- 
ties, whether imposed by the Constitution or by legis- 
lative enactment simply, or whether they are of a 
character strictly ministerial, or such as call for the 
exercise of discretion and judgment alone. It fol- 
lows that every act done or attempted to be done by 
any officer of the executive department, in his official 
and not in his individual capacity, is shielded from all 
judicial interference or control, either by mandamus 
or injunction, even though such act may be founded 








in anerror of judgment, or an entire misapprehension 
of official duty under the law. Western Railroad Co, 
of Minnesota v. De Graff. Opinion by Cornell, J. 
[Decided July 12, 1880.] 








WISCONSIN SUPREME COURT ABSTRACT. 
JUNE, 1880. 


BANKRUPTCY — DISCHARGE OF ONE PARTNER DOES 
NOT RELEASE OTHER. — Plaintiff and defendant, who 
were in partnership, dissolved, defendant taking the 
assets and assuming the debts of the firm, among 
which were notes due F. Thereafter defendant was 
discharged in bankruptcy through composition pro- 
ceedings, F. signing the composition agreement and 
receiving only a portion of the amount due. There- 
after plaintiff paid the balance due F. Held, that 
plaintiff was not, by the bankruptcy proceedings, dis- 
charged from liability to F., and his payment to F. 
was not voluntary. Ex parte Jacobs, 44 L. J. B. 34. 
In McGrath v. Gray, 43 L. J.(N.8.), C. P. 63, the ques- 
tion whether a discharge of one of two partners, by a 
composition in bankruptcy, discharged his copartner, 
was decided in the negative, after a very full discussion 
of the case, and a very elaborate opinion by Ch. J. Cole- 
ridge, who concludes as follows: ‘‘ Consequently, an 
order of discharge in all these cases releases only the 
debtor in whose favor it is given, and leaves his solvent 
co-debtor liable to be sued separately by a joint cred- 
itor who has been a party to the release of the insolv- 
ent debtor.”” The same conclusion was arrived at by 
the Supreme Court of New York in Mason & Hamlin 
Organ Co. v. Bancroft, 1 Abb. N. Cas. 415. The argu- 
ment in these cases is that the discharge had in bank- 
ruptcy, through a compromise, has the same and no 
greater effect as to sureties and joint contractors than 
the discharge granted in such proceedings without 
compromise. The compromise proceedings are held 
to be a substitute for the ordinary proceeding in bank- 
ruptey for the accomplishment of the same object, and 
in construing the whole statute together it must be 
held that Congress did not intend to give any greater 
or other effect to the discharge obtained through the 
compromise proceedings than are given to the dis- 
charge given in the ordinary way; and as the statute 
provides that the ordinary discharge shall not affect 
the creditor's right to proceed against the sureties or 
joint contractors for the recovery of his debt, the dis- 
charge obtained through the compromise does not im- 
pair that right. Knapp v. Anderson, 15 B. Reg. 316; 
Hall v. Fowler, 6 Hill, 630; Holyoke v. Adams, 10 B. 
Reg. 270; Towle v. Robinson, 15 N. H. 408; In re Levy, 
1B. Reg. 220; Payne v. Able, 4 id. 327; In re Stevens, 5 
id. 112; Done vy. O'Neil, 6 Nev 155; Wivslow v. Park- 
hurst, 1 Root, 268; Blumenst. Bankr. 544,:545. Hill v. 
Truiner. Opinion by Taylor, J. 


MUNICIPAL CORPORATION—NOT LIABLE FOR IN- 
JURY FROM DEFECTIVE APPROACH TO BRIDGE NOT 
OWNED BY IT IN ITS LIMITS.—A bridge was, with its 
approaches, owned by a corporation which took toll 
for its use. It was purchased by the county in which 
it was located and made a free bridge and maintained 
by the county. One of the approaches was in the city 
of Centralia, within the municipal limits. Some slight 
repairs had at one or more times been made by tho 
street commissioner of Centralia, upon the roadway 
and sidewalk of such approach, but it did not appear 
that they were authorized by the municipality. The 
public used these approaches in the same manner as a 
public street of the city. Held, that the city was not 
liable for an injury to one passing over the sidewalk of 
the approach, caused by a defect in such sidewalk. 
The county and not the city was bound to keep the 
bridge in repair. The approaches being for the sole 
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purpose of enabling the public to reach the bridge 
must be treated as part of the bridge itself. And the 
fact that the sidewalk was used as a public thorough- 
fare would not render the city liable. State v. Super- 
visors of Wood, 41 Wis. 28. The liability for injuries 
resulting from the want of repairs to a bridge or other 
highway, under the statute, rests alone upon the mu- 
nicipality upon which the law casts the duty of making 
the repairs, and not upon the mere fact that the high- 
way is within the bounds of the municipality. This is 
the doctrine laid down in Houfe v. Town of Fulton, 34 
Wis. 608-617. In that case the late Chief Justice Dixon 
says: ‘It is, of course, a proposition generally correct, 
that a town is not liable for damages caused by an 
insufficiency, unless the place where the injury was 
received and the insufficiency exists, was a lawful 
public highway, which it was the duty of the town to 
keep in a state of reasonable safety and repair.’’ The 
cases of Johnson v. City of Milwaukee, 46 Wis. 568, and 
James v. City of Portage, 5 N. W. Rep. 31, distin- 
guished. Bishop v. City of Centralia. Opinion by 
Taylor, J. 


TRESPASS — CUTTING TIMBER — WHEN PURCHASER 
FROM WRONG-DOER WITHOUT KNOWLEDGE LIABLE. — 
H. entered upon lands of plaintiff without authority 
and cut logs thereon. These logs he sold to defendant, 
who did not know that H. was a trespasser, but sup- 
posed H. owned the logs, and defendant went upon 
plaintiff's land and removed them. Held, that defend- 
ant was liable to plaintiff in trespass for the damago 
done by the cutting and removal of the logs. In Dex- 
ter v. Cole, 6 Wis. 319, an action of trespass, it ap- 
peared that the defendant, a butcher in Milwaukee, 
was driving sheep he had purchased toward the city, 
upon the highway, when they became mixed with a 
small lot belonging to the plaintiff, running at large 
upon the highway. The defendant drove the whole 
flock into a yard near the road, for the purpose of part- 
ing them, and did throw out a number which he did 
not claim, and pursued his way with the remainder to 
his slaughter-house, where they were slaughtered in 
his business. The evidence tended to show, and the 
jury found it did show, that some four of the plaintiff's 
sheep remained in the flock, and were driven to Mil- 
waukee and slaughtered. The court maintained the 
action on the ground that any unlawful interference 
with, or acts of ownership over, property, to the ex- 
clusion of the owner, was sufficient to sustain the 
action, and that it was not necessary to show actual or 
forcible dispossession of property; that the intent did 
not necessarily enter into the trespass; that it was 
sufficient if the act done was without a justifiable 
cause or purpose. But, perhaps, the case nearest in 
point to the one at bar is Higginson v. York, 5 Mass. 
341. The head note thus states the case: ‘‘A having 
entered the close of B, and having cut a quantity of 
cord-wood, sells the same to C, who hires D, the master 
of a coasting vessel, to go in company with C and 
transport the wood to market. D was held liable for 
the value of the wood in an action of trespass quare 
clausum fregit, brought by B, although it was agreed 
he was ignorant of the original trespass committed by 
A.” In Hobart v. Hagget, 12 Me. 67, an action of 
trespass for taking an ox belonging to plaintiff, it was 
proved that defendant met plaintiff in the street, and 
bought of the latter an ox, which plaintiff directed 
him to goand take out of his inclosure, and defendant, 
by mistake, took the wrong ox. The defendant was 
held liable. The courtsay: ‘‘The taking of the plaint- 
iffs ox was the deliberate and voluntary act of the 
defendant. He might not have intended to commit 
trespass in so doing. Neither does the officer, when, 
on a precept against A, he takes, by mistake. the prop- 
erty of B, intend to commit a trespass; nor does he 
intend to become a trespasser, who, believing that he 





is cutting timber on his own land, by mistaking the 
line of division, cuts on his neighbor’s land; and yet, 
in both cases, the law would hold them as trespassers.”’ 
Cooley on Torts, 348, lays down the same doctrine. 
Tazleton v. Week. Opinion by Cole, J. 





INSURANCE LAW. 

FIRE POLICY — AGENCY — AUTHORITY OF AGENT— 
NON-PAYMENT OF PREMIUM — WAIVER. — In a fire pol- 
icy was a condition rendering it void if default was 
made in payment of a premium note for thirty days 
after due. Held, that an agent of the insurance com- 
pany authorized only to receive applications for insur- 
ance and collect and transmit premiums had no au- 
thority to extend the time of payment of a premium 
note so as to avoid a forfeiture by reason of a failure 
to pay such premium note within thirty days after 
maturity. An agent employed to collect a claim does 
not thereby have authority to bind his principal even 
to grant an extension of time. Hutchings v. Munger, 
41 N. Y¥. 155; Kirk v. Hiatt, 2 Cart. (Ind.) 322; Coming 
vy. Strong, 1 id. 329. Where an agent is intrusted with 
a policy for the purpose of delivering it, and does de- 
liver it, though in violation of a provision of the policy 
as to prepayment, it has been held that the assured has 
a right to assame that prepayment has been waived. 
Young v. Hartford Fire Ins.Co., 45 Lowa, 377; Bowman 
v. Agricultural Ins. Co.,59 N.Y. 52L; Mississippi Valley 
Ins. Co. v. Neyland, 9 Bush, 430; Sheldon v. Connecti- 
cut Ins. Co., 25 Conn. 9. But the waiver rests, not 
simply upon something said by the agent, which could 
be construed into an agreement of waiver, but upon 
something done by the agent which he was employed 
to do. The authorities all agree that a mere agreement 
to waive prepayment will not put a policy in force 
where itis not delivered. It is therefore the delivery 
of the policy which constitutes the ground of waiver. 
It is true that in Hallock v. Commercial Ins. Co., 2 
Dutcher, 268, a recovery was allowed, althongh the 
premium had not been paid, nor the policy delivered. 
But the agreement for the insurance had been made 
and the premium tendered, which the agent declined to 
receive because the policy was not made out. In 
Trustees of Baptist Church v. Brooklyn Ins. Co., 19 
N. Y. 305, there was a parol contract fora renewal, but 
no payment of the renewal premium. It was held that 
the plaintiff was entitled to recover. That case was 
substantially like the case at bar, except that the con- 
tract was made by the officers of the company, and not 
by an agent. The principle decided therefore was 
materially different. Nor does the case at bar come 
within the rule held in Viele v. Germania Ins. Co., 26 
Iowa, 9. That was a case where the risk was increased 
by the act of the assured contrary to the provisions of 
the policy. It appeared, however, that the agent as- 
sented to the use of the premises, by reason of which 
the risk was increased. Such assent was held to be a 
waiver of the forfeiture. There is nothing in this 
doctrine that affords support to the proposition that 
an agent who has not power to make a contract of 
insurance can bind the company by his contract to an 
indefinite postponement of the payment of a renewal 
premium, and keep the policy in force in contraven- 
tion of its provisions. In Bonton v. American Mut. 
Life Ins. Co., 25 Conn. 542, the premium was actually 
paid to the agent, though after the day it fell due. 
It was held that though the agent had power to make 
the contract of insurance, and had power to receive 
the premium when due, he had no power, without an 
express authorization, to bind the company by receiv- 
ing it after it was due. Substantially the same doctrine 
was held by implication in Insurance Co. v. Norton, 
96 U. S. 334. In that case a recovery was allowed where 
the agent had extended the time of payment of prem- 
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ium, but the right of recovery was made to turn upon 
the ground that the jury was justified in inferring 
from the practice of the company an authorization of 
the agent to extend the time of payment. There was 
no pretense that the agent, by virtue of his power to 
make the contract of insurance and collect premiums, 
could extend the time of payment. There is a class of 
cases where a receipt of premium by an agent, paid 
when due, has been held to be a waiver of a forfeiture 
incurred by a violation of a condition of the policy. 
See Walsh v. tna Life Ins. Co., 30 Iowa, 133. But 
where an agent, who is authorized to receive prem- 
iums, receives a premium paid when due, he is acting 
within the scope of his general authority. The assured 
has a right to suppose that the payment is valid; that 
it becomes a payment to the company, and that the 
company by receiving it, if it receives it with knowledge 
of the forfeiture, waives the forfeiture. Wo have been 
unable to discover any rule in the law of insurance 
which would justify us in holding that an agent can 
bind the company by his consent to a postponement of. 
a payment of a renewal premium, and keep a policy 
in force contrary to its provisions, unless he is ex- 
pressly authorized to do so. Iowa Sup. Ct., April 22, 
1880. Critchett v. American Insurance Co. Opinion 
by Adams, C. J.; Beck, J., dissented. 


— LOSS AFTER PREMIUM PAID BUT BEFORE ISSUE 
OF POLICY — EQUITY MAY ENFORCE PAYMENT — MIS- 
REPRESENTATION — TITLE — NOTICE OF Loss. — (1) 
Where a contract for the insurance of a building has 
been made with the agent of an insurance company 
having authority to issue policies, and the premium 
has been paid, but before the policy is issued the build- 
ing is consumed by fire, a court of equity has jurisdic- 
tion to enforce the payment of the policy at the suit of 
the assured against the insurance company. Tayloe v. 
Merchants’ Fire Ins. Co., 9 How. (U. 8.) 390; Com. 
Mut. Marine Ins. Co. v. Union Mut. Ins. Co., 19 id. 
318; Post v. Ztna Ins. Co., 43 Barb. 351; Angell on 
Ins., § 34; Wood on F. Ins., $12. The terms of the in- 
surance having been agreed upon by the applicant for 
insurance and the agent of the insurance company, the 
applicant tenders to the agent the money for the pre- 
mium; but the agent living in the house, and being 
indebted to the applicant for rent, tells him he has in 
his hands money belonging to him for rent, and will 
credit him forthat amount. This was a valid payment 
of the premium. Hallock vy. Commercial Ins. Co., 2 
Dutch. (N. J.) 298. Here plaintiff tendered to an agent, 
who was applied to for insurance, the premium, and 
the agent declined it, and said he would consider it 
paid, and leave it with plaintiff, who was a banker 
with whom the agent kept his accounts. The appli- 
cation was sent by the agent to the company, the risk 
was accepted to commence from a previous day, and 
the policy signed was forwarded by mail to the agent: 
but it turned out that the building insured was de- 
stroyed by fire on the very day the policy was signed, 
and two hours before it was so signed. The company, 
being ignorant of the fire when the policy was signed. 
countermanded the policy. The company was held 
estopped from denying that it had received the pre- 
mium. See, also, New York Cent. Ins. Co. v. National 
Protection Ins. Co., 20 Barb. 468; Chickering v. Globe 
Mut. Life Ins. Co., 116 Mass. 321; Goit v. National 
Protection Ins. Co., 25 Barb. 189. In Bouton v. Amer- 
ican Mut. Life Ins. Co., 25 Conn. 542, it was decided 
that an agreement, made in good faith between an in- 
surance agent having authority to receive an insurance 
premium and the insured, that the agent shall become 
personally responsible to his principals for the amount 
of such premium, and the insured his personal debtor 
therefor, constitutes a payment of the premium as be- 
tween the insured and the insurance company. The 
same principle was affirmed in Sheldon v. Conn. Mut. 








Life Ins. Co., 25 Conn. 207. (2) A condition of the pol- 
icy is that any interest in property insured not abso- 
lute, or that is less than a perfect title, must be repre- 
sented to the company and expressed in the policy, 
The insured has the fee simple estate in the building, 
conveyed by deed reserving a lien for the purchase- 
money, about $350; the house worth $1,700. The co:, 
dition has reference to the quantity of the interest or 
estate, which is measured by its duration. Or if not, 
the words used cannot have been intended to guard 
against mere incumbrances. (3) Tho provision in a 
policy requiring ‘immediate notice,” in case of loss, 
or as in some policies, what is equivalent, notice 
‘* forthwith,’ must have a reasonable construction. It 
has always been held, it is said, that due diligence, un- 
der all the circumstances, is all that is required. New 
York Central Ins. Co. v. National Protection Ins Co., 
20 Barb. 468, 475. Virginia Sup. Ct. of Appeals. Jan- 
uary term, 1879. Woody v. Old Dominion Insurance 
Co. Opinion by Brooks, J.; Staples, J., dissented. 
(Appearing in 31 Grattan’s Reports.) 

——__——- 


CRIMINAL LAW. 

FALSE PRETENSES — EVIDENCE — INTENT — PROOF 
OF OTHER ACTS OF LIKE CHARACTER.—U pon the prose- 
cution of T. for obtaining goods from M. & Co. upon 
false pretenses, evidence that the accused, in the same 
city and ator about the same time, purchased goods 
from other parties, B. & O., upon the same false pre- 
tenses, is admissible to show the intent of the accused 
in making the representations to M. & Co., but not as 
proof that the accused had committed other offenses 
not charged in the indictment. And this, though the 
statute has made the obtaining goods on false pretenses 
larceny. Whenever the intent or guilty knowledge of 
a party charged with crime is a material ingredient in 
the issue of the case, other acts and declarations of a 
similar character tending to establish such intent or 
knowledge are proper evidence to be admitted, pro- 
vided they are not too remotely connected with the 
offense charged; aud what are the limits as to the time 
and circumstances is for the court, in its discretion, to 
determine. Upon an indictment for maliciously 
shooting at the prosecutor, it has been held proper to 
show that the accused had twice shot at the prosecu- 
tor the same day, for the purpose of rebutting the idea 
of accident, and of establishing the willful intent. 
Reg. v. Voke, Russ. & Ry. 531. And so, upon a pros- 
ecution for administering sulphuric acid to horses, 
with intent to kill them, evidence is admissible that 
the prisoner had frequently mixed sulphuric acid with 
horses’ corn. Reg. v. Mogg, 4 C. & P. 364. Upon an 
indictment for libel, the publication of other libels 
not laid in the indictment may be given in evidence to 
show the quo animo the defendant made the publica- 
tion in question. 1 Greenl. on Ev., $53. Indeed, the 
cases upon this subject are almost innumerable, as may 
be seen upon examination of the books on criminal 
law. 3 Russ. on Crimes, §$ 285, 287, 288; Roscoe on Cr. 
Ev. 86, 94; Bottomley v. United States, 1 Story, 135; 
Cook yv. Moore, 11 Cush. 213. In such eases it has been 
held that even the admission of the accused that the 
act was done with a fraudulent intent did not preclude 
the prosecution from proving it. Commonwealth v. 
McCarthy, 119 Mass. 354; Priest v. Groton, 103 id. 539. 
In civil cases the decisions are abundant which hold 
that on the question of intent to defraud by false pre- 
tenses, other acts or representations of a like character 
done at or about the same time with that in issue are 
admissible with a view tu the quo animo. McKinney v. 
Dingley, 4 Greenl. 172, is an example. There the suit 
was to avoid a sale onthe ground of the false and 
fraudulent conduct of the purchaser in representing 
himself to be a man of good property and credit when 
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he was not; and it was held proper for the vendor to 
give evidence of similar false pretexts successfully used 
to other persons in the same town about the same time 
to show a general scheme to amass property by fraud. 
In Hennequin v. Naylor, 24 N. Y. 139, for the purpose 
of proving the fraud the vendor relied in part upon the 
fact that the defendant had purchased of several per- 
sons large bills of goods, the plaintiff, among the rest, 
just on the eve of suspension. See, also, Whittier v. 
Varney, 10 N. TH. 291, 477; Murfey v. Brace, 23 Barb. 
561; Allison v. Matthieu, 3 Johns. 234; Olmsted v. 
Hotailing, 1 Hill, 317, 1 Phillips’ Ev. 653, 773. In 
criminal cases the same rule has been followed. In 
Commonwealth v. Eastman, 1 Cush. 189, an indict- 
ment for obtaining goods or money under false pre- 
tenses, evidence of other purchasers about the time of 
the alleged offense was held admissible to prove intent. 
This case was followed in Commonwealth v. Tucker- 
man, 10 Gray, 173; Commonwealth v. Jeffries, 7 Allen, 
548. See, also, Wood v. United States, 16 Pet. 342; 
Bielschofsky v. People, 3 Hun, 40; Reg. v. Roebuck, 2 
D. & B. 24; Queen v. Frances, L. R., 2 Cr. Cas. Res. 
128. Sup. Ct. of Appeals, Virginia. Trogden v. Com- 
monwealth. Opinion by Staples, J. (Appearing in 31 
Grattan’s Reports.) 








NEW BOOKS AND NEW EDITIONS. 


KERR ON INJUNCTIONS. 

A Treatise on the Law and Practice of Injunction. By Wil- 
liam Williamson Kerr, A. M. Second American, from 
the second English edition. Edited, with notes and 
references to American cases, by Wm. A. Herrick. 
Boston: Little, Brown & Co., 1880. Pp. Ixiv, 644. 

i ie former American edition of this work was pub- 

lished in 1871, and contained 736 pages. The editor 
of the present edition has wisely omitted some matter 
having exclusive reference to English statutes, and has 
inserted about one hundred pages on injunctions in 
equity to restrain proceedings at law. The subject is 
of the first importance, and has received a great deal 
of adjudication in modern days. The equitable power 
of the court is a variable and elastic one, incapable of 
fixed and strict bounds, but dependent on times, 
places, and the differing characteristics of magistrates. 

There is no branch of the law less dry, or appealing 

more to the inventive and metaphysical faculties. Mr. 

Kerr's work was founded on English authorities, and 

its value for the American lawyer must in large degree 

depend on the editor. The original work was a sound, 
judicious and well-written one, and the citations by 
the editor seem to be copious, but by no means ex- 
haustive. Perhaps it is impracticable to exhaust the 
subject, for it trenches on many other topics of the 
law, which have been separately and elaborately 
treated, as for example, copyright, nuisance, patents, 
trade-marks, etc. In describing the editor’s labors we 
use the word cifations rather than annotations, as the 
more correct designation. With this work, and Mr. 

High’s, the practitioner cannot go astray, and he will 

probably not be safe without both. 


WHARTON’S CRIMINAL EVIDENCE. 


In this volume Dr. Wharton completes at once his 
grand works on Evidence and Criminal Law, both of 
which we have so fully spoken of that detailed comment 
onthisis unnecessary. It issufficient to say that in our 
opinion it is quite unrivalled; uniting philosophy with 
common sense in treatment; couched in an exact and 
felicitous style; and so comprehensive and exhaustive 
as to embrace all important decisions, from the earliest 
days of our law to the present year in its examina- 
tions. The volume contains 334 pages, with independ- 
ent tables of contents and cases, and index, and is 
published by Kay & Brother, Philadelphia. 





THROOP’S JUSTICES’ MANUAL. 

The New York Justices’ Manual, containing all the Laws of 
the State, relating to the official tenure and duties of a 
Justice of the Peace, and the Proceedings in Civil Cases 
before him,in force on the first of September, 1880; 
with Explanatory Notes and an Appendix of Forms, by 
Montgomery H. Throop, late one of the Commissioners 
to revise the Statutes. Albany: John D. Parsons, Jr., 
1880. Pp. xvi, 624. 

The enactment of the nine chapters Code bill has 
made an entirely new body of law appertaining to 
justices’ courts. The design of this book is to lay be- 
fore the justice of the peace and practitioners in his 
court every law concerning every subject in respect to 
which the latter may call on the former to act. The 
result of our examination is a conviction that it is 
admirably planned and faithfully executed. No man 
in the State can be better qualified by experience— 
probably none so well—than the author for this par- 
ticular task. There seems to be no omission, so far as 
we can judge, and with this manual before him the 
justice can be satisfied that he has the whole body of 
the law. An excellent index and 160 forms will 
enable him and practitioners to find and apply these 
laws. The work should be in the hands of every 
person who has any interest in the courts of our jus- 
tices of the peace and the enormous mass of litigation 
which is there disposed of. 


KENNY’s ENDOWED CHARITIES. 

The true Principles of Legislation with regard to Property 
given for Charitable or other Public Uses. By Courtney 
Stanhope Kenny, LL. M., of Lincoln’s Inn, Fellow 
and Law Lecturer of Downing College, Cambridge, Eng- 
land. Pp. 274. London: Reeves & Turner, Chancery 
Lane, 1880. 


The matter of this book was written as an essay for 
the Yorke Prize of the University of Cambridge, Eng- 
land. This is one of a class of books that we think, 
and are glad to think, is becoming larger. It is not 
the result of the desire to make a book so much as of 
a desire to express the thoughts and conclusions of 
study of the author upon a subject that has attracted 
and interested him and led him to reflection. It treats 
of property given for charitable or other public uses. 
It was written as a contribution to the discussion on 
the question of charity reform, and from the position 
that endowed charities have done more good than 
harm; that they should be protected and encouraged ; 
but at the same time superintended and controlled. 
Of course from the situation of the author it is ad- 
dressed to the British public, and deals with the ques- 
tion mostly as it is of practical) importance in Great 
Britain. Yet it is a work of interest to us in this 
country, where as wealth accumulates and men de- 
cease, large and still larger sums are left for public 
uses. Nor is it without discussion of the question as 
we are concerned with it, and there are in it import- 
ant suggestions worthy of consideration by the lawyer 
and legislator of these States, notably as to the con- 
nection of the subject with the growth of ecclesiastical 
wealth and power. The essay starts with stating three 
peculiarities of charitable endowments, viz., indefi- 
niteness, meritoriousness, and perpetuity, and there- 
from deduces that there is the need of supervision, 
restriction and revision, by governmental power. It 
discusses the question whether those endowments 
should be prohibited by law, and answers it in the 
negative. It points out the measures that the law- 
giver should take for restriction, supervision and re- 
vision. It claims that there should be restriction by 
law upon the purposes; the nature and extent of the 
subject-matter; the persons who may give and take; 
the time when the gift may be made and when it may 
take effect: the solemnities and the publicity that 
should go withit. That there should be supervision, 
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general and periodical, individual and occasional, to 
counteract the principle of caducity ; that there should 
be revision to counteract the principle of obsolescense, 
and that revision is neither dishonest, nor inexpedient 
nor unprecedented ; that the revising power of a court is 
unfit and inexpedient; that there is need of special 
boards of revision, and that obsolete charities may be 
converted into more suitable form, and directed 
against evils more suitable for relief. It considers the 
question whether the State should especially favor 
charitable endowments, by pecuniary assistance 
through grants directly to them, and grants for super- 
vision, and by remission of taxation upon them; by 
relaxation of legal rules affecting the constitution of 
them, the acquisition of property by them, the pro- 
tection of their property, and the administration of it. 
It concludes with a statement of the reforms still 
needed in England, in the laws relating to charities, in 
the way of supervision, central and local, restriction 
and revision. 

From this synopsis of the plan of the essay and 
of its contents it is seen that it is both practical aud 
interesting. It is well written, and seems to come 
from a study of the subject and thorough acquaintance 
with it. The subject is philosophically treated. The 
book may be read with profit by all concerned in the 
care and administration of endowed charities, whether 
public or private, or in the framing or executing of 
laws affecting those matters. We commend it to the 
attention of the student of social science, and suggest 
that the leisure of the lawyer will find interest in it. 


100 Untrep Sratres Reports. 


This volume, containing decisions of the October 
term, 1879, is perhaps the most important ever issued 
in this country. The following is a summary of tho 
cases of general interest: Failroad Co. v. Fraloff, p. 
24.— Concerning passengers’ baggage; the Russian 
lady’s lace case, where a recovery of $10,000 was sus- 
tained, three judges dissenting. See 20 Alb. L. J. 409. 
Cowell v. Springs Co., p.55.— A condition in a deed 
avoiding it if intoxicating liquors are retailed as a 
beverage on the premises is valid. See 20 Alb. L. J. 
487. Holden vy. Trust Co., p. 72.— After maturity of a 
contract for payment of money, interest follows the 
statutory and not the conventional rate. Trade-Mark 
Cases, p. 82.— Holding the Federal trade-mark regis- 
tration law unconstitutional. See 20 Alb. L. J. 447. 
Dow vy. Johnson, p. 158.— Jurisdiction of State courts 
as to official acts of Federal military officers. See 21 
Alb. L. J. 188. Savings Bank v. Ward, p. 195.—Liability 
of attorney to vendee upon certificate of title to vendor, 
See 21 Alb. L. J. 206. Hough v. Railway Co., p. 213.— 
Servant not liable for contributory negligence in work- 
ing with defective machinery which master has prom- 
ised to repair. See 21 Alb. L. J.129. Outes v. National 
Bank, p. 239.— Note transferred as collateral security 
for antecedent debt, in consideration of extension of 
time of payment, held for value. ‘'ennessee v. Davis, 
p. 257.— Jurisdiction of Federal courts over criminal 
acts by Federal revenue collectors. See 21 Alb. L. J. 
271. Strauder v. West Virginia, p. 303; Virginia v. 
Rives, p. 313; Ex parte Virginia, 339; the colored ju- 
rors’ cases. See 21 Alb. L. J. 309, 332, 329. Ex parte Sei- 
bold, p. 372; Ex parte Clarke, p. 399.—The Federal 
marshals’ election cases. See 21 Alb. L. J. 247, 256. 
Packet Co. v. St. Lowis, p. 423; Vicksburg v. Tobin, p. 
430.— A municipal corporation may rent wharves on 
public waters. Guy v. Baltimore, p. 434.— Discrimina- 
tion in city wharfage against products of other States. 
See 21 Alb. L. J. 371. Removal Cases, p. 457.—Hauenstein 
v. Lynham, p. 483.—The case of Swiss alienage. Kirtland 
v. Hotchkiss, p. 491.— A State may tax residents for 
debts due by non-residents evidenced by bonds secured 
upon real estate in another State. See 20 Alb. L. J. 





469. Mount Pleasant v. Beckwith, p. 514.— On the ex- 
tinction of a town and the division of its territory 
among others, the latter are proportionally liable for its 
debts. People v. Weaver, p. 539; Williams v. Weaver, 
p. 547.—National bank taxation cases. See 21 Alb. L. J. 
210. Kidd v. Johnson, p.617.—A trade-mark is assign- 
able on a sale of the manufactory of the article to 
which it has been affixed. National Bank v. Graham, 
p. 699.— A National bank is liable for the grossly neg- 
ligent loss of special deposits received with the acqui- 
escence of its officers. See 21 Alb. L. J. 311. Cow v. 
National Bank, p. 704.—A bill of exchange accepted 
without specifying any place of payment is payable at 
the address of the drawee as named in the bill. 


NOTES. 


THE American Law Review for August contains a 

long article on Homicide in Self-defense, by Sey- 
mour D. Thompson. — Justice Dillard of the Su- 
preme Court of North Carolina may serve as an 
example of Democratic habits and personal independ- 
ence. It is related that the late Judge Kerr once saw 
Dillard ina second-class car. ‘* Hi!” said Kerr, * how 
comes ita man of your cloth is caught in a second- 
class car?”’ ‘* Because there is no third-class,’’ quietly 
replied Judge Dillard, and asked for a match to light 
his pipe.— Exchange. Our judges are still more demo- 
cratic — they go afoot. 


lt seems not unlawful to assault a ghost. We learn 
this from a Newburyport newspaper. The facts in the 
case appear to be as follows: One morning a company 
of young men thought it would be a good joke to 
throw a stone into the chamber window of one of the 
citizens of the town of West Newbury. A member of 
the family, however, overheard the young fellows plot- 
ting mischief, and hurrying home informed the old 
gentleman of the plan, and he, quickly donning a por- 
tion of his under-garments only, hastened to put him- 
self inambush. When the young rioters came along 
he sprang out, and all ran but one, who stood up and 
knocked the old gentleman down twice. Whereupon 
a warrant for assault was issued, and when brought 
into court the defendant pleaded that “he thought it 
was [a ghost, and he wasn’t going to run from it.” 
Accordingly his honor discharged him. 


We have recently seen what the Kansas courts think 
of the restlessness of the small boy. Now, in State v. 
Prizer, 49 lowa, 531, we find what the lowa courts 
think of a certain idiosyncracy of lovely woman. The 
court there said: ‘‘ The reputation of aman or woman 
does not always accord with the true character of the 
individual. The good and pure are often traduced by 
bad men and women, and suffer in reputation by re- 
ports invented and circulated through motives having 
their origin in enmity, malevolence and hate. The 
reputation of women for chastity is especially exposed 
to such assaults. A scandal having its origin in false- 
hood or imagination has no limit to its circulation, 
and the unfortunate subject of the slander will usually 
hear no voice from her own sex lifted up in her defense. 
A direct and confidently asserted charge of impurity 
is usually accepted by womankind as evidence of want 
of virtue, and often the poor suffering victim of slander 
is driven from society by the good and pure of her own 
sex without evidence of her guilt. This sad truth is 
familiar to all. It is strange, indeed, that the heart of 
woman, so tender toward the afflicted, so full of charity, 
so forgiving, and always prompting to deeds of kind- 
ness, should be closed to the victims of slander ameng 
her own sex. It may be that the inexorable laws of 
society, which banish the slandered woman, tend to 
protect and preserve virtue by presenting the most 
powerful motives for its practice, while they often in- 
flict the most cruel injustice. The law, however, can 
recognize no such rules.” 
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CURRENT TOPICS. 


ig anticipation of the meeting of the Institute of 
International Law, to be held at Oxford next 
September, one of its leading members, Prof. Blunt- 
schli, of the Heidelberg University, gives in the 
Berlin Gegenwart an account of what has been ac- 
complished by the institute since its formation in 
September, 1873. At the meeting for organization, 
held in Ghent in Flemish Belgium seven years ago, 
it was asked: Will it be possible to unite in a com- 
pact society and in mutual labors the most eminent 
representatives of the science of international law 
from all civilized countries? If that succeeds, will 
the members continue to make the needful sacrifices 
of time, energy and money for the common cause ? 
Will the academy be able to come to an understand- 
ing on.the vexed questions and problems of interna- 
tional law, or will the contrast of nations and schools 
increase and sharpen the uncertainty and contradic- 
tions of opinions? What will be the attitude of 
public opinion and of the governments to the acad- 
emy? To what extent will it gain moral and intel- 
lectual authority ? These questions, writes Prof. 
Bluntschli, can now, after seven years’ existence and 
activity, for the most part, be answered with cer- 
tainty. The experiment has been successful. The 
number of regular members was limited to fifty at 
the beginning, and the membership now comprises 
the majority of the most eminent authors of works 
on international law. The labors of the members 
of the institute are shown in the contents of the 
Revue de Droit International and in the annual of 
the institute, the third volume of which has recently 
been published. The yearly meetings in Ghent, 
Geneva, the Hague, Zurich, Paris and Brussels have 
been largely attended by the members, although 
many have been compelled to make long and expens- 
ive journeys for the purpose. The fear that the 
great diversity of nationality and opinions would 
lead to endless confusion was soon shown to be en- 
tirely groundless. An agreement was soon reached 
upon nearly all questions of international law which 
were considered. The conflict of opinions has 
mostly been over subordinate matter. It is remark- 
able that the only great question upon which an 
agreement has not been reached is that of the 
exemption of private property at sea from seizure in 
time of war. The representatives of England cling 
tenaciously to the right of seizure, and, in answer 
to the arguments of the American and Continental- 
European representatives that private property 
should be respected at sea as well as on land, they 
maintain that the contributions and requisitions 
which armies demand in hostile countries, are in 
reality confiscations. But some time, when Eng- 


land’s commerce is subject to depredations like 
those suffered by the merchant marine of the United 
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States during the civil war, her eyes will be likely 
to be opened. Public opinion has been highly favor- 
able to the institute, and many governments have 
paid it marked attention. A‘ the meeting in Brus- 
sels last September it was unanimously agreed to 
prepare a manual of the international laws of war 
for the use of the armies, and submit the same to 
the several governments. The articles of war given 
to the troops in many countries were mostly devised 
many years ago, and are partly antiquated. The 
work has been done, and the book is said to be 
clear, brief and pointed, and easy of comprehension 
by a simple corporal or private. The work will be 
submitted to the institute, at its meeting in Oxford, 
and after it has been agreed upon, it will be recom- 
mended to the governments for the use of their 
armies. In this way it is expected that the institute 
will, before the end of the year, make its first ap- 
proach to the governments. 


The third annual meeting of the American Bar As- 
sociation was held at Saratoga Springs on Wednesday, 
Thursday, and Friday, August 18, 19 and 20, 1880. 
We go to press too early for a report in this number. 
The programme announced was as follows: On Wed- 
nesday the address of the president, Benjamin H. 
Bristow, Esq., of New York, was to be delivered at 
the opening session. This was to be followed by the 
nominations and elections of members, election of the 
general council, reports of the secretary and treas- 
urer, and report of the executive committee. Papers 
were to be read by Henry E. Young, Esq., of Charles- 
ton, South Carolina, on ‘‘ Sunday Laws;” by George 
Tucker Bispham, Esq., of Philadelphia, on ‘‘ Rights 
of Material Men and Employees of Railroad Com- 
panies as against Mortgagees;” and by Henry D. 
Hyde, Esq., of Boston, on ‘‘ Extradition between the 
States.” On Thursday the session was to be opened 
by the annual address by Cortlandt Parker. After 
this was to follow the consideration of the resolutions 
recommended by the committee on Legal Education 
and Admission to the Bar, viz.: Resolved, That the 
several State and local bar associations in the United 
States be respectfully requested to recommend and 
further the enactment of laws for assimilating 
throughout the Union on principles of comity, the 
standing of members of the bar already admitted 
to practice in their own States, by admitting to 
equal rights and privileges as practitioners of law in 
the courts of all the other States those who have 
practiced for three years in the highest court of the 
State of which they are citizens. Resolved, That 
the several State and other local bar associations be 
respectfully requested to recommend and further in 
their respective States the maintenance by public 
authority of schools of law, provided with faculties 
of at least four well paid and efficient teachers, 
whose diploma shall, upon being unanimously 
granted, after a full and fair written examination, 
be essential as a qualification for practicing law. 
Resolved, That the said State and other local bar as- 
sociations be respectfully requested to recommend 
and further in such law schools a general course of 
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instruction, to be duly divided, for ordinary pur- 
poses, into studies and exercises of the first year, of 
the second year, and of the third year, including, at 
least, the following studies: I. Moral and Political 
Philosophy. II. The Elementary and Constitutional 
Princfples of the Municipal Law of England; and 
herein: 1st, Of the Feudal Law; 2d, The Institutes 
of the Municipal Law generally; 3d, The origin and 
progress of the Common Law. III. The Law of 
Real Rights and Real Remedies. IV. The Law of 
Personal Rights and Personal Remedies. V. The 








Law of Equity. VI. The Lex Mercatoria. VII. 
The Law of Crimes and their Punishments. VIII. 
The Law of Nations. IX. The Admiralty and 
Maritime Law. X. The Civil or Roman Law. XI. 


The Constitution and Laws of the United States of 
America, and herein of the jurisdiction and prac- 
tice of the Courts of the United States. XII. Com- 
parative Jurisprudence, and the Constitution and 
Laws of the several States of the Union. XIII. 
Political Economy. Resolved, That the said State 
and other local bar associations be respectfully re- 
quested to recommend and further in such law 
schools the requirement of attendance on at least 
the studies and exercises appointed for said course 
of three years, as a qualification for examination to 
be admitted to the bar. On Thursday evening, re- 
ports of the standing committees, reports of special 
committees, and nominations and election of officers. 


On Friday morning, miscellaneous business. 


In another column we give the result of the con- 
vention called to devise measures to relieve our over- 
burdened courts. This problem is the most im- 
portant matter of general interest now agitating our 
profession except the scheme of general codification. 
One thing must be borne in mind, namely, that we 
have a vast amount of necessary law business; and 
keeping this in mind, the question is, how to do it, 
and not, how not to doit. Recently we saw some 
comments on the comparative number of superior 
judges in this State and in England — about 160 in 
this State, and some 34 in England. This is illu- 
sive reasoning, for there is a large number of county 
commissioners and other magistrates in England, 
who do a great amount of civil as well as criminal 
business. It must be remembered that our county 
judges do very little civil business. But the vital 
secret after all is that the amount of litigation in 
this State of five millions of inhabitants is much 
greater than in England with its thirty millions, 
This may seem a startling statement, but we have 
no doubt we can verify it. The calendars in Eng- 
land are amusingly small in comparison with ours, 
and yet the English judges are as badly in the lurch 
as our own, and the English law journals are full of 
complaints about it. It is our firm conviction that 
we must have a double Court of Appeals bench; 
must make our county judges do circuit business; 
must somewhat increase our present circuit judicial 
force; and must remodel our General Term system, 
adopting something like the old. But the impres- 
sion that we have a sufficiently large judicial force, 











because it is larger than the English, will work mis- 
chief with the public interests. The all-sufficient 
refutation of that idea is the evident fact that our 
superior judges are all greatly overworked. 


We have received ‘* The Special and Local Laws 
Affecting Public Interests in the City of New York, 
in force on January 1, 1880, compiled by George 
Bliss, Peter B. Olney, and William C. Whitney, 
corporation counsel, commissioners under chapter 
536 of the laws of 1879,” forming two volumes of 
2,200 pages, in the aggregate. The Legislature at 
the last session passed an act repealing the laws and 
portions of laws contained in the second table pre- 
ceding this compilation, entitled ‘‘Repealed and 
Superseded Laws;” but the bill was not signed by 
the Governor. The Legislature also passed an act, 
which the Governor approved, as follows: ‘‘Sxrc- 
TION 1. The volumes entitled ‘The Special and Lo- 
cal Laws Affecting Public Interests in the City of 
New York,’ and printed by order of the Legislature 
of 1880, may be read in evidence and cited in any 
court or proceeding. Said volumes shall be consid- 
ered as containing presumptively all special or local 
laws affecting public interests in force in the city of 
New York, on the 1st day of January, 1880, but 
this presumption shall not be considered as extend- 
ing to special laws relating to any corporation 
(other than the mayor, aldermen and commonalty), 
or to any association or society, nor shall the inser- 
tion or omission of any law relating to any such cor- 
poration be construed as in any manner affecting the 
corporate existence of any such corporation or its 
possession of its franchises.” What effect the re- 
fusal of the Governor to approve the repealing act 
will have on the matter we cannot conjecture. The 
work is vastly important, and has been executed 
with commendable promptness. From the excel- 
lent abilities of the commissioners it is presumable 
that it has been thoroughly and accurately done. 


We have recently seen in one of our exchanges a 
communication advocating the fuller reporting of 
the arguments of counsel and the fuller statement of 
facts and pleadings. This would indeed be a step 
backward. That which renders some of our law re- 
ports abominable and costs lawyers a great deal of 
unnecessary outlay is this very padding. Law reports 
are designed to tell the profession what the courts 
have decided and their reasons for their decisions. 
They are not designed to instruct lawyers how to 
plead or argue. Any thing more than a synopsis of 
the arguments, and a bare statement of what the 
pleadings were, is an imposition on the profession. 
Why should we be compelled to pay for page on 
page of tedious common-law ple=dings and page on 
page of evidence? As to the statement of facts, if 
the court has made it, that is usually enough. If it 
is not complete, supplement it sufficiently, but do 
not make it all over again. To read the facts in 


the head note, then in the reporter’s statement, and 
finally in the opinion of the court, is ‘‘ damnable 
iteration,” and as senseless as the reading of a hymn 
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and then singing it, inchurch. By proper compres- 
sion the number of our annual reports could be re- 
duced nearly one quarter. 
—— 
NOTES OF CASES. 

[* Johnson v. Donaldson, U. 8. Cireuit Court, South- 

ern District of New York, July 15, 1880, 3 Fed. 
Rep. 22, Wallace, J., held that the publication and 
sale of chromos designed from a picture found in a 
foreign publication do not constitute a breach of 
copyright of similar chromos where such copyright 
was obtained after the circulation of such foreign 
publication. The court said: ‘‘The sketch in the 
foreign publication was public property, which any 
person could rightfully reproduce. If the plaintiff 
had obtained his copyright by appropriating this 
sketch, and recording the description, and comply- 
ing with the other formal requisites of the act of 
Congress for obtaining a copyright, he would have 
acquired no exclusive right to it, because he would 
not have been the author, designer, or proprietor of 
the sketch. Assuming the plaintiff to have been 
the artist and designer of the picture copyrighted 
by him, the defendant was not liable if he did not 
avail himself, directly or indirectly, of the plaintiff's 
production. A copyright secures the proprietor 
against the copying, by others, of the original work, 
but does not confer upon him a monopoly in the in- 
tellectual conception which it expresses. An artist 
cannot acquire such an exclusive right to the con- 
ception embodied and expressed in his picture as 
to preclude others from the exercise of their own 
creative genius or artistic skill, or from availing 
themselves of any part of the general contribution of 
artistic production. The law of copyright origi- 
nated in the recognition of the right of another to 
be protected in the manuscript which is the title of 
his literary property. This protection could not be 
adequate unless he was invested with the exclusive 
privilege of copying the manuscript, whether for 
sale or for publication. It does not rest upon any 
theory that the author has an exclusive property in 
his ideas, or in the words in which he has clothed 
them. If each of two persons should compose a 
poem identically alike, he who first composed it 
would have no priority of title over the other, nor 
would he acquire priority by first publishing it. 
The law of copyright would protect each in his own 
manuscript, but would not prevent either from using 
his own.” To the same effect, Lucas v. Cooke, 21 


Alb. L. J. 364. 


In Western Union Telegraph Company v. Union 
Pacifie Railroad Company, U. 8. Circuit Court, Dis- 
trict of Kansas, June 30, 1880, it was held by Mc- 
Crary, C. J., and Foster, D. J., that a provision in 
a contract between a telegraph company and a rail- 
road company, to the effect that the telegraph com- 
pany will transmit the family, private and social 
messages of the executive officers of the railroad 
company free, is against public policy, and immoral, 
and taints the entire contract, so that a court of 
equity will not enforce it, or grant any relief toa 





party claiming under it. The court said: ‘‘ That 
this provision of the contract is against public pol- 
icy and therefore void, is, to my mind, entirely 
clear. It amounts to an agreement to give to each 
of the officers of the company who made the con- 
tract, and to each of their successors who should 
maintain it, a valuable consideration for his official 
action in that behalf; a consideration of a private 
and personal character, inuring to the officers’ pri- 
vate benefit and gain, and not to the benefit of the 
company or other stockholders. It is said, however, 
that this feature of the contract may be eliminated, 
and that the remainder may stand and be enforced. 
It is true that the policy of the law is to effectuate 
rather than defeat a contract, and to this end parts 
or provisions which are comparatively unimportant, 
and which may be severed from the contract with- 
out impairing its effect or changing its character, 
will sometimes be suppressed. 2 Pars. on Cont. 505. 
But the clause above quoted cannot be set aside as 
unimportant. It constituted, to say the least, one 
of the considerations on which the contract was 
made, and it is well settled that ‘if the contract be 
made on several considerations, one of which is ille- 
gal, the whole contract is void, and that whether 
the illegality be at common law or by statute.’” 
‘The officers of a railway company are quasi public 
officers. Their duties are of a fiduciary character. 
They are, in an important sense, trustees. To pay 
them individually any thing of value for executing 
a corporate contract is grossly unlawful, and taints 
such contract with moral turpitude. Vast interests, 
in which the public, as well as the immediate par- 
ties, are deeply concerned, are intrusted to the con- 
trol and management of such officials; and in my 
judgment, there are important considerations of 
publie policy which demand that courts of justice 
shall hold them to a strict account, and shall never 
for a moment recognize as valid a contract obtained 
by paying directly or indirectly to such officials any 
consideration, whether large or small.” 


In Armstrong v. Kleinhans, Louisville Chancery 
Court, 1 Ky. L. Rep. 112, the plaintiff carried on 
the clothing business at No. 150 West Market street, 
Louisville, in a leased building with an observatory, 
which was called the ‘‘ Tower Palace,” and adver- 
tised his business under that name by signs and 
publications, Subsequently he removed to West 
Jefferson street, to a building with no tower or ob- 
servatory, and continued the designation ‘* Tower 
Palace.” After his removal the owner of the first 
premises himself carried on the carpet business 
there, under the name of ‘‘Tower Palace Carpet 
Store.” Later he rented the premises to defend- 
ants, who carried on the clothing business, under 
the designation, ‘‘Tower Palace.” The plaintiff 
filed a bill to restrain defendants from the use of 
that designation, but the bill was dismissed. The 
court said: ‘‘ Plaintiffs insist that the house is not 
a palace nor the observatory a tower. But while 
this is true, we are compelled to speak with entire 
accuracy, and although the plaintiff has proved by 
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an architect that the ‘tower’ is not a tower, but 
has been called a ‘ chicken-coop,’ yet I think it is 
too much to expect of men that in naming a con- 
spicuous building they shall not be allowed to use 
the language of compliment. And it seems to me 
that a fine house may be called a palace, and that 
the ornament on a high building like this may be 
called a ‘tower;’ and that ‘tower-palace’ is not in 
the language of compliment a too exaggerated 
name for this particular structure. The newspaper, 
in describing the plaintiff's opening, called particu- 
lar attention to this tower, setting forth its com- 
mand of all the territory adjacent to Louisville. It 
is to be observed that the sign on the tower was 
simply ‘ Tower Palace,’ and not Tower Palace Cloth- 
ing House, and it is further proved that the iron 
slab at the front door has the words ‘ Tower Palace’ 
cast in it. I think this name was suggested and 
adopted as appropriate to this particular building, 
and was given to the building itself, and that it 
does not matter who first called it ‘Tower Palace.’ ” 
‘* What is true of the name of an article must be 
equally true of the name of a building. It would 
be unjust to its owner to limit him as to his tenants, 
or to prevent him from taking a proper advantage 
of its notoriety. No new tenant has any right to 
deceive the public into thinking the building is still 
occupied by a former tenant. But in so far as the 
public are deceived by the fact that the name of the 
building continues to be used, such misleading can- 
not be avoided, any more than a belief that the first 
firm that manufactured ‘ Paraffine Oil’ or ‘ Essence 
of Anchovies’ will continue to exclusively supply 
the market with these articles. To make this even 
plainer, suppose a house built of red granite calied 
by its first tenant Red-Granite House, or of brown 
stone so named Brown-Stone Palace, could such a 
tenant move away his business and sign to a brick 
house or a frame house and prevent all other ten- 
ants from calling the houses by their appropriate 
names? Iam not willing to put this case solely on 
the ground that the name ‘Tower Palace’ was ap- 
propriate or descriptive of this building. I am in- 
clined to think that whatever name had been given 
must adhere to it.” See ‘‘ Antiquarian Book-Store ” 
case, Choynski v. Cohen, 39 Cal. 501; 2 Am. Rep. 
476; ‘* No. 10 South Water street” case, Glen & Hall 
Manufacturing Co. v. Hail, 61 N. Y. 226; 19 Am. 
Rep. 278. 


In Pratt v. State, 35 Ohio St. 514, it was held that 
necessary and suitable clothing furnished by a hus- 
band to his wife, or purchased by her with money 
or means given to her by her husband for that pur- 
pose, does not become her separate property within 
the meaning of the statute concerning the rights 
and liabilities of married women. The court said: 
‘*Notwithstanding the very comprehensive terms 
of this statute, a majority of the court are of the 
opinion that they do not embrace the wearing ap- 
parel of his wife, furnished by the husband, or pur- 
chased by her with money or means given to her by 
the husband for that purpose. As to such property, 
it was not intended by the statute to deprive the 





husband of all ownership and control; for surely, 
while the duty of the husband to furnish his wife 
with necessary and suitable clothing is continued, 
it was not intended to deprive him of the right to 
control and preserve it. Nor does it make any dif- 
ference, where a wife purchases her apparel with pin 
money, given to her by her husband to be expended 
according to her will and pleasure. Of such prop- 
erty, the possession of the wife is the possession of 
the husband. It has been held, however, by the 
Supreme Court of Indiana, that a statute similar to 
ours operates as to clothing of the wife acquired 
otherwise than from the husband, or through his 
means, so as to invest her with a separate estate 
therein. Stevens v. State, 44 Ind. 469. See, also, 17 
Ala. 415; Hawkins v. Providence & Worcester Rail- 
road Co., 119 Mass. 596; S. C., 20 Am. Rep. 353; 51 
Til. 162; 1 Am. L. Reg. 434. And we are inclined 
to think that there are good grounds for the distinc- 
tion. Where the wife’s clothing is furnished by the 
husband, in discharge of his marital duty toward 
her, the statute does not divest him of the property 
contrary to his intentions; while on the other hand, 
where the property is otherwise acquired by the 
wife, the statute simply prevents a title vesting in 
him by virtue of his marital relation. Under the 
statute, the ‘ gift,’ which is declared to be the sepa- 
rate property of the wife, is a voluntary one, as all 
gifts must be, and does not embrace necessaries 
which a husband is under a legal duty to furnish 
his wife.” Under our statute a married woman can 
sue in her own name for injury to her paraphernalia; 
Rawson v. Penn. Railroad Co., 48 N. Y. 212; 8. C., 
8 Am. Rep. 543; but in the absence of proof of a 
gift to her, the husband can sue. Curtis v. Delaware, 
etc., Railroad Co., 74 N. Y. 116; 8. C., 30 Am. Rep. 
271. In State v. Pitts, 128. C. 180, it was held, 
that while a married woman may acquire title to 
articles of apparel by gift from her husband, yet 
her mere use and enjoyment of such articles pur- 
chased by her husband does not give her title 
thereto as her separate property; and on an indict- 
ment for stealing such articles, laying them as the 
property of the husband, the question of title is for 
the jury. 





COMPELLING PRISONER TO FURNISH 
PERSONAL EVIDENCE OF HIS 
IDENTITY. 





(ye of the most interesting questions in the law, 

and one of frequent recent occurrence is, how 
far can a person accused of crime be compelled to 
furnish personal evidence of his identity with the 
perpetrator, and thus to make evidence against him- 
self ? It will be useful to group and review the de- 
cisions pro and con. : 

To commence with the most recent. In State v. 
Ah Chuey, 14 Nev. 79, on a question of personal 
identity, in a trial for murder, a witness testified 
that the defendant had certain tattoo marks on his 
person. The court compelled the witness, against 
his objection, to expose his person to the jury. 
Held, no error. This was held by two judges, the 
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third dissenting in a very learned and able opinion, 
to which we shall advert. The prevailing opinion 
is elaborate, and likens the exposure in this case to 
compelling a prisoner to remove a veil or mask. 
The distinction however is, that there the prisoner 
tries to conceal evidence which is ordinarily visible, 
and from which the jury have a right to draw a 
conclusion, and the removal simply restores that 
evidence. The prisoner has no more right to hide 
his face than to secrete his whole person. The 
court also liken the ruling to the searching a pris- 
oner and finding false keys or stolen property upon 
him. The sufficient answer to that is, that such 
things are not part of his person, but are circum- 
stances by which he has surrounded himself. When 
these circumstances are disclosed, it is not the man 
who is compelled to give evidence against himself, 
but the circumstances by which he has environed 
himself. The conclusion of the court is ‘‘that no 
evidence of physical facts can, upon any established 
principle of law, or upon any substantial reason, be 
held to come within the letter or spirit of the Con- 
stitution.” This decision cited with approval the 
North Carolina decisions and distinguished the 
Tennessee case which we shall allude to. 

In Walker v. State, 7 Tex. Ct. App. 245, on the 
trial of an indictment for murder, the prosecution 
were allowed to prove that the examining magistrate 
had compelled the prisoner to make his footprints 
in an ash-heap, and that they corresponded with 
footprints found at the scene of the crime. Held, 
no error. Counsel acutely argued that ‘‘if this 
prisoner can be compelled to make an impression 
with his foot in order to see if it is similar to the 
impression made by the foot of the person who 
committed the crime, then if he were charged with 
forgery he could be compelled to take a pen, and 
write, in order to see if his handwriting was similar 
to that of the party who had committed the for- 
gery.”’ (This he may now by statute be compelled 
todo in England.) This decision is founded on 
State v. Graham, infra, and Stokes v. State, infra, is 
distinguished on the ground that there ‘the pris- 
oner was asked in the presence of the jury to make 
evidence against himself’ —a perfectly futile dis- 
tinction, as we shall see. The worst of this decision 
is that it permits secondary evidence of incompe- 
tent evidence —evidence of an experiment out of 
court, which, if tried in court, might not have been 
conclusive against the prisoner. 

In State v. Graham, 74 N. C. 646; 8. C., 21 Am. 
Rep. 493, an officer, who had arrested a person 
charged with larceny, compelled him to put his 
foot in a track found near where the larceny was 
committed, and testified as to the result of the com- 
parison. Held, no error. The court say, ‘‘no 
hopes or fears of the prisoner could produce the 
resemblance of his track to that found in the corn- 
field.” They instance the case of a fragment of a 


knife-blade found sticking in a window, and its cor- 
respondence with the blade of a knife found in a 
prisoner’s pocket; the similar case of gun-wadding 
found in a wound, and evidently torn from paper in 
a prisoner’s pocket; the correspondence of marks 





on a prisoner’s face with the wards of a key with 
which he was struck at the time of the commission 
of the offense; and ask: ‘‘If an officer arresting 
one charged with an offense had no right to make 
the prisoner show the contents of his pocket, how 
could the broken knife, or the fragment of paper 
corresponding with the wadding, have been found ? 
If when a prisoner is arrested for passing counter- 
feit money, the contents of his pockets are sacred 
from search, how can it ever appear whether or not 
he has on his person a large number of similar bills, 
which, if proved, is certainly evidence of the sci- 
enter? If an officer sees a pistol projecting from 
the pocket of a prisoner arrested for a fresh mur- 
der, may he not take out the pistol against the pris- 
oner’s consent, to see whether it appears to have 
been recently discharged?” They then instance a 
veil and a mask. This is fairly the substance of the 
opinion, and we have already sufficiently commented 
on this line of argument. 

In State v. Garrett, 71 N. C. 85; 8. C., 17 Am. 
Rep. 1, at a coroner’s inquest, upon the body of a 
person found dead, it was proved that defendant 
had said that deceased was accidently burned to 
death, and that defendant had burned her own 
hand in trying to put the fire out. Defendant being 
then in custody on suspicion of having murdered 
the deceased, was ordered by the coroner to show 
her hand, which she did, and it appeared uninjured. 
Held, that evidence of such fact was admissible 
upon the trial of defendant for the murder. This 
must be classed with the mask and veil as an in- 
stance of an attempt to conceal evidence ordinarily 
visible. The jury of course have a right to scruti- 
nize patent facts, such as stature, shape, complexion, 
hair, features, scars, loss or peculiarity of members, 
etc. These are public matters, which the public 
cannot be prevented from viewing, and which the 
prisoner knows are liable to comment and compari- 
son. Of these, witnesses who observed them may 
speak, or the jury may look at them in court. §So 
if witnesses have observed the patent characteristics 
of gait and voice, they may testify to them, or the 
jury may observe the prisoner’s gait as he naturally 
and voluntarily walks, or his voice as he voluntarily 
speaks. But will it be contended, that on a ques- 
tion of resemblance of gait, the court can compel 
the prisoner to get up and walk, or that on a ques- 
tion of voice, they can compel him to speak ? 

The foregoing are the only cases holding this 
doctrine. On the other hand is Stokes v. State, 5 
Baxt. 619; 8. C., 30 Am. Rep. 72. On an accusa- 
tion of murder, it being claimed that certain foot- 
prints were those of the prisoner, the prosecuting 
attorney brought a pan of mud into court, and 
placed it in front of the jury, and having proved that 
the mud in the pan was about as soft as that where 
the tracks were found, called on the prisoner to put 
his foot in the mud in the pan. On objection, the 
court instructed the prisoner that it was optional with 
him whether he would comply. The prisoner re- 
fused, and the court instructed the jury that his 
refusal was not to be taken against him. The pris- 
oner being convicted, held, that he was entitled to a 
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new trial. It is impossible to distinguish this case. 
If the court had considered the evidence competent, 
it would have compelled the prisoner to ‘‘ make 
tracks,” or instructed the jury that his refusal 
might be considered against him. The court said: 
‘In the presence of the jury the prisoner is asked 
to make evidence against himself.’’ That is exactly 
what he was asked to do in the tattoo case, and 
what he was compelled to do in the Graham case. 
It is immaterial whether he is compelled to do it 
out of court or incourt. The distinction drawn by 
the court in the Walker case against the Stodes case, 
would apply just as well to the Graham case. 

In People v. MeCoy, 45 How. Pr. 216, an indict- 
ment of a woman for murder of an _ illegitimate 
child at birth, the coroner had directed two physi- 
cians to go to the jail and examine her private parts 
to determine whether she had recently been deliv- 
ered of achild. She objected to the examination, 
but being threatened with force, yielded, and the 
examination was had. Their evidence was offered 
on the trial, and ruled out. The court said the pro- 
ceeding was in violation of the spirit and meaning 
of the Constitution, which declares that ‘* no per- 
son shall be compelled in any criminal case to be a 
witness against himself.” ‘‘They might as well 
have sworn the prisoner, and compelled her, by 
threats, to testify that she had been pregnant and 
had been delivered of a child, as to have compelled 
her, by threats, to allow them to look into her per- 
son, with the aid of a speculum, to ascertain whether 
she had been pregnant and been recently delivered 
of achild.” ‘‘Has this court the right to compel 
the prisoner now to submit to an examination of her 
private parts and breasts, by physicians, and then 
have them testify that from such examination they 
are of the opinion she is not a virgin, and has had 
achild? It is not possible that this court has that 
right; and it is too clear to admit of argument that 
evidence thus obtained would be inadmissible 
against the prisoner.” 

Leonard, J., dissenting in the tattoo case, said 
among other things: ‘I think the framers of the 
Constitution, and the people who adopted it, in- 
tended, that at criminal trials, the accused, if such 
should be his wish, should not only have the right 
to close his mouth, but that he might fold his arms 
as well, and refuse to be witness against himself in 
any sense or to any extent, by furnishing or giving 
evidence against himself, whether testimony under 
oath or affirmation, or confessions or admissions 
without either, or proofs of a physical nature.” “If 
witness Rhoades had testified that he knew the de- 
fendant was Ah Chuey, because he was a good Eng- 
lish writer, and had for years kept a diary; that he 
wrote in it every day, and signed his name ‘ Ah 
Chuey,’ to each entry; that he saw the book a few 
minutes before coming into court; that defendant 
then had had the book on his person, would any one 
say that the court, without error, could have com- 
pelled him to show the book to the jury? And yet 
why not, on principle, if he could be compelled to 
exhibit a private, harmless mark, for the same pur- 
pose? The object would have been to ascertain the 





truth, and the result would have verified the state- 
ment. Suppose, instead of the hand and bust of a 
woman, he had written upon his breast, in India 
ink, the words, ‘I am Ah Chuey,’ why could those 
words be shown with more propriety than the words 
in the diary, and could they not have been shown 
if was proper to compel him to exhibit the mark ?” 
‘* Had the identifying mark been upon some portion 
of the body not concealed, and had the jury seen 
it by reason of the defendant’s presence in court, I 
do not say that they could not have acted upon the 
fact so observed. What I say is, that whether the 
mark is concealed or not, the court cannot compel 
a defendant, for the purpose of identification, or 
any other, the tendency of which is to criminate, to 
exhibit himself or any part of himself before the 
jury as a link in the chain of evidence.” ‘‘ Had 
the district attorney asked the defendant whether 
he had on his right forearm the tattoo mark de- 
scribed, and had the court, against the defendant’s 
consent, compelled him to answer that he had such 
a mark, there can be no doubt that such action 
would have been a grave error. Could the court, 
at the trial, in the presence of the jury, by other 
and forcible means, accomplish indirectly what it 
could not do by direct means ?” 

Neither Wharton nor Bishop expresses any opinion 
on this question, but it seems to us that on princi- 
ple a prisoner cannot be compelled to say any thing, 
nor do any thing, nor submit to any act addressed 
to his actual person, which may tend to criminate 
him. 

sintaiatdipisiiienitan 
LIABILITY OF SHERIFFS BEFORE RETURN 
DAY OF EXECUTION. 

4 fieri facias issues from the fall term of a Superior 

Court, returnable to the ensuing spring term of 
the same. Ina week after its issuance, the sheriff col- 
lects the money thereunder. Is the execution piaintiff 
entitled to that money upon demand, and does the 
sheriff expose himself to an action by refusing to pay 
it over? This is a question upon which there seems to 
be a dearth of adjudication. Does the money as soon 
as it goes into the hands of the sheriff become the 
money of the plaintiff? Greenleaf, in the second yol- 
ume of his Law of Evidence (Redfield’s edition), p. 515, 
§ 587, says that, ‘‘ the money, in this case, as soon as it 
comes into the officer’s hands,is money had and received 
to the creditor's use.’’ On the other hand, the North 
Carolina court, in State v. Lea, 8 Ired. 94, hold that “a 
sheriff cannot apply to the satisfaction of an execution 
against a person, money which he received on an execu- 
tion in favor of that person,” for the reason, that ‘until 
it be paid over to the party, itis not his goods.”’ For the 
purposes of the present discussion, it is not necessary 
to attempt a reconciliation of these apparent contradic- 
tions, as the question here is, not whether the money 
is the plaintiff's before it is paid over, but whether he 
has a right to have it paid overas soon as it is collected. 
Upon principle it would seem that the creditor has the 
right to demand the money. The general rule is unde- 
niable, that the principal who constitutes one his col- 
lecting agent has a right to demand of his agent at any 
time such moneys as he may have in hand, Jess the 
agent’s expenses, charges and commissions. That the 
sheriff is in contemplation of law the agent of the ex- 
ecution creditor is obvious from the fact that an in- 
junction to restrain proceedings under the execution 
is directed to the creditor, and it is irregular to direct 
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such injunction to the sheriff. In Jarman v. Saunders. 
64 N. C. 367, Rodman, J., says: ‘It has been so fre- 
quently held that an injunction should not be prayed 
against the sheriff, who is only the agent of the plaintiff, 
that if the sheriff had not appeared, we should have 
been bound to allow him his costs.’’ Mr. Freeman, in 
his learned note to McDonald vy. Neilson, 14 Am. Dec. 
431, says: ‘‘ The plaintiff is the person most interested 
in the writ of execution; and generally the sheriff 
should heed his instructions, and permit him to have 
substantial control of the writ. * * * All the 
directions of the plaintiff not characterized by fraud, 
oppression, or undue vigor must be obeyed.”’ He cites 
among other authorities, Tucker v. Bradley, 15 Conn. 
46; Rogers v. McDearmid, 7 N. H. 506; Richardson v. 
Bartley, 2 B. Monr. 328. Indeed, the opinion of the 
learned writer of the most thorough and exhaustive 
treatise on Executions now extant is, in itself, highly 
respectable authority. 

It is difficult to imagine any reason why this agent 
(the sheriff) appointed by law, should be less amenable 
to his principal (the execution creditor), than an agent 
voluntarily selected by him. It has been suggested 
that as the fi. fa. directs the officer to “‘have the 
money ”’ at the ensuing term of the court, he must re- 
tain it until then, so as to be able to respond to the 
exigency of the writ. To harmonize the adjudications, 
however, it is not unfair or unreasonable to resort to 
construction, and to give the terms of the precept the 
effect of a command to have the money by the next 
term of court. The vacation between the terms is, 
probably, deemed a sufficient time for raising the 
money, and that time, but no more, is allowed the 
officer. For the officer’s convenience, the interval be- 
tween the terms of court is allowed him for raising 
the money, but if he raises it sooner, no good reason 
appears why he should be compelled to withhold it 
from the party entitled to it until the return term. 

Reason and good conscience would seem to dictate a 
course analogous to that pursued in the settlement of 
estates by executors and administrators. The North 
Carolina statute allows them two years to settle, upon 
the supposition that many estates which are compli- 
cated cannot be settled in less time, but this was in- 
tended as an indulgence to them, and where there are 
no debts due from the estate and no complications, 
equity will compel an immediate settlement with the 
legatees or distributees. Turnage v. Turnage, 7 Ired. 
127. It is clear that in North Carolina the sheriff is 
not obliged to keep the money until the return day. 
In Whitehead yv. Hellen, 74 N. C. 679, the court uses 
this language: ‘‘ If an execution be satisfied soon after 
the adjournment of the court from which it issued, 
why should the sheriff be compelled to retain the 
money in his own hands until the term to which the 
execution is returnable? Would it not be better 
for all concerned that he should pay the money, either 
into office or to the party entitled thereto?’’ The re- 
turn term ‘is the limit beyond which he may not 
delay, but there is no good reason why he should delay 
so long, if no useful purpose is to be served thereby.” 
If the sheriff delays to pay the money to the party 
entitled when there is ‘no good reason”’ for doing so, 
is he not in default? This is the strongest expression 
on the subject to be found in the North Carolina Re- 
ports. In Patten v. Mann, 13 Ind. 444, Pearson, J., 
says: “Jt may be thatif he”’ [the sheriff acting under 
afi. fa.] “had received the money, he was bound to 
pay it over to the plaintiff on demand,” but this was 
merely obiter. While there may be some difference of 
Opinion as to whether the money collected by execu- 
tion belongs to the creditor as soon as it comes into the 
officer’s hands, it appears to be held with great confi- 
dence, by several text writers, and courts of high 
authority, that the plaintiff in the execution can entitle 
himself to it by demanding the money of the sheriff. 





In 2 Greenl. Ey., § 587, p. 515, it is said that ** where 
the precept does not otherwise direct him, he [the 
sheriff] is bound to pay it over to the creditor on the 
return day of the process ‘under which it was levied, 
without any demand, and earlier if demanded; upon 
failure of which an action lies.”” Freeman says in his 
work on Executions, § 448, p. 740, that “the liability 
of officers before the return day has not been discussed 
with much frequency. The rule in force in Massachu- 
setts is, that where money has been collected before 
the return day, the officer is at once liable to the plaint- 
iff if the latter demands payment; but that in the 
absence of such demand, no liability arises until after 
the return day.’ A careful scrutiny of the Massa- 
chusetts cases referred to in the note to this paragraph 
discloses no reason why the doctrine there announced 
should be treated as of local application. It is true 
that one of the cases, Rogers v. Sumner, 16 Pick. 387, 
was a suit to recover a statutory penalty for failure to 
pay over money before the return day of the execu- 
tion, but the penalty only was the creature of statute, 
the right which was involved was left as if the enact- 
ment had never been. In this case (Rogers v. Sumner) 
the court say: ‘“‘It is objected that the actions were 
prematurely brought, having been commenced before 
the return day of the execution. But where the party 
is injured by the officer's misfeasance, he is not obliged 
to wait until that day. Here the officer had the money 
in his hands, the goods having been sold under mesne 
process, and it must be considered as having been ap- 
plied to these executions. In many cases the officer is 
able very early to obtain the money due upon an exe- 
cution, and the question is whether he shall pay it over 
immediately to the creditor, or retain it in his own 
hands until the return day. It may be questionable 
whether he is bound to pay it sooner without demand, 
but upon a demand being made, we think it is his duty 
to pay it over.”’ This question has received some con- 
sideration in New York. Armstrong v. Garrow, 6 Cow. 
465, was assumpsit against a sheriff for the amount of 
a note taken by him in satisfaction of an execution 
(ca. sa.) in favorof the plaintiff against a third party. 
Suit was brought against the sheriff before the return 
day of the execution and sustained by the court, Savage, 
C. J., delivering himself as follows: ‘*The general 
principle is not denied that this action lies in all cases 
where aay one has received the money of another and 
refuses to pay it over. Ican see no reason why an 
officer who has collected money on an execution, and 
refuses to pay it to the owner, sbould not be liableas for 
money had and received. The sheriff has received the 
money for the plaintiff's use; and having refused to 
pay it, is rightfully prosecuted.’’ One other considera- 
tion is suggested. When the sheriff collects the money 
on an execution, the judgment and execution are sat- 
isfied and the creditor can no longer have recourse on 
the execution defendant. Henry v. Rich, 64 N. C. 379; 
Hunt v. Breading, 12 Serg. & Rawle, 37. Interest on 
the judgment debt then stops, and if the sheriff can 
rightfully retain the money until the return term, the 
plaintiff is in a worse condition by getting judgment 
than he was before; forif the sheriff had not collected, 
interest would have continued to run against the judg- 
ment debtor. Such an anomaly and such a hardship 
is not in keeping with the spirit of the law. 

Hueu F, Murray. 
RATIFICATION BY PEOPLE OF CONSTITU- 
TIONAL AMENDMENTS. 
INDIANA SUPREME COURT, JUNE 17, 1880. 


MATTER OF INDIANA CONSTITUTIONAL AMENDMENTS. 
The Constitution of Indiana provides, in reference to the 


adoption of amendments thereto, among other things, 
that “it shall be the duty of the General Assembly to 
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submit such amendment or amendments to the electors 
of the State, and if a majority of said electors shall 
ratify the same, such amendment or amendments shall 
become a part of this Constitution.” An act of the 
General Assembly, proposing certain amendments and 
submitting them to the people, at an election when cer- 
tain officers were to be chosen, provided that “any 
qualitied elector at the time he votes for officers or at 
such election, if he does not vote for any officers, may 
vote for or against any amendment,” and “that if a 
majority of the electors shall then ratify any of said 
amendments, the same shall be a part of the Constitu- 
tion.” There was no means provided by the act by 
which the whole number of votes cast at the election 
could be ascertained. Held, that the Constitution re- 
quires at least a majority of all the votes cast at the 
same election to ratify a constitutional amendment; 
that the act in question was defective in not providing 
for a count of the aggregate number of votes cast 
throughout the State on the day of election; that there 
was no source from which the court could ascertain 
whether the amendment received a majority of the 
votes cast at the election; that it must be presumed 
that other votes were cast at the election than those for 
or against the amendment, and that the Constitution 
must remain as it was before the amendment, until it 
shall affirmatively appear that the amendment was rati- 
fled. And as it does not thus affirmatively appear, the 
court hold thatthe amendment was not ratified bya 
constitutional majority. The court hold that the Con- 
stitution requires a majority of the electors of the State 
to ratify an amendment to it, but that the whole num- 
ber of votes cast at the election at which the amend- 
ment is submitted may be taken as the number of 
electors in the State. 


PPEAL from a decision sustaining as valid certain 
amendments to the Constitution of Indiana sub- 
mitted to the vote of the people of that State by an 
act of the Legislature, passed March 18, 1879. The 
opinion discloses sufficient facts. 

Bipptez, J. The State presents two questions for 
our consideration: 1. Was the proposed amendment, 
according to the facts stated in the reply to the special 
answer, ratified by a majority of the electors of the 
State, and did it thereby become a part of the Consti- 
tution, and if such proposed amendment was so rati- 
fied, was James V. Kelso a legal voter of the precinct 
named in the indictment at the time he presented his 
ballot to the appellee and offered to vote? 

A doubt is suggested in limine by the counsel for 
appellant, as to whether the general question of this 
ratification of the constitutional amendments is prop- 
erly presented by the record. They insist that proof 
or admitted facts in the individual case as to the whole 
amount of votes cast at the election of April 5, 1880, 
and the number cast for and against the amendments, 
does not present the general question, but that our 
decision therefore would bind only the parties to this 
suit, and would not become matter of public law upon 
the ratification of the amendments. But we do not 
feel embarrassed by this question. The courts take 
notice of the public census taken by authority of law, 
in the archives of the State, and of the number of 
votes cast at a general State election upon all questions 
of public affairs that affect the State. From those 
sources we must know all the facts necessary to the 
decision of the question whether the amendment is 
constitutionally ratified or not. In our opinion the 
questions discussed by the counsel of the respective 
parties are properly in the record and before us. 

By the first section of the act of Congress of April 
19, 1816, the inhabitants of the Territory of Indiana 
were authorized to form for themselves a Constitution 
and State government, which State when formed 
should be admitted into the Union upon the same 
footing with the original States. 

The second section defines the boundaries of States. 

Section third provides the qualification of electors 
and authorizes them to choose representatives to form 








a convention, defines the number allowed to each 
county, and fixes the time of holding the election on 
the second Monday of May, 1816. The fourth section 
is in the following words: 

‘*Sec. 4. And be it further enacted, that the mem- 
bers of the convention thus duly elected be and they 
are hereby authorized to meet at the seat of govern- 
ment of the said Territory on the secoud Monday of 
June next, which convention when met shall first de- 
termine, by a majority of the whole number elected, 
whether it be or be not expedient at that time to form 
a Constitution and State government for the people 
within the said Territory; and if it be determined to 
be expedient, the convention shall be and hereby is 
authorized to form a Constitution and State govern- 
ment, or if it be deemed more expedient the said con- 
vention shall provide by ordinance for electing repre- 
sentatives to form a Constitution or forma government, 
which said representatives shall be chosen in such 
manner and in such proportion and shall meet at such 
time and place as shall be prescribed by the said ordi- 
nance, and shall there form for the people of said Ter- 
ritory a Constitution and State government; provided, 
that the same when formed shall be republican and 
not repugnant to the articles of the ordinance of the 
thirteenth of July, one thousand seven hundred and 
eighty-seven, which are declared to be irrevocable be- 
tween the original States and the people of the Terri- 
tory north-west of the River Ohio; excepting so much 
of the said articles as relates to boundaries of the 
States therein to be found.”’ R. 8S. 1813, p. 33. Under 
this act the members of the convention were elected 
on the second Monday of May, 1816, met in convention 
at Corydon on the second Monday of June, 1816, and 
proceeded at once to form the Constitution by the 
authority of Congress, without an ordinance of the 
Territory. The Constitution was completed on the 29th 
day of June, 1816, unanimously adopted by the mem- 
bers of the convention and signed by all except one 
member from Clarke county and one from Warrick 
county. The Constitution went into effect upon its 
adoption by the members of the convention which 
formed it, and the first session of the General Assem- 
bly held by its authority met at Corydon on the first 
Monday in November, 1816. The Constitution of 1816 
remained in force without further amendment until 
the first day of November, 1851. 

An act was passed January 15, 1849, to provide “for 
taking the sense of the qualified voters of the State 
on the calling of a convention to alter, amend or revise 
the Constitution of this State.’’ At an election held 
under the authority of this act ‘‘a large majority of all 
the votes given at said election was in favor of holding 
said convention.”’ The Legislature was unwilling even 
to call the convention without first obtaining the au- 
thority from a majority of all the voters of the State. 

On the 18th day of January, 1850, the Legislature 
passed ‘‘ An act to provide for the call of a convention 
of the people of the State of Indiana to revise, amend 
or alter the Constitution of said State.” Acts 1851, 29. 
By authority of this act delegates were elected who 
assembled in convention at the capital, in the city of 
Indianapolis, on the first Monday in October, 1850, and 
completed the labor of forming the present Constitution 
on the 10th day of February, 1857. By the thirteenth 
clause of the schedule to this Constitution it was pro- 
vided that when it was submitted to the electors for 
their approval or disapproval, the article in relation to 
negroes and mulattoes should be submitted as a dis- 
tinct proposition, ‘‘and if a majority of the votes cast 
be in favor of said article then the same shall forma 
part of this Constitution; otherwise it shall be void 
and form no part thereof.” 

On the 14th day of February, 1851, an act was passed 
amending the act of January, 1850, providing that a 
vote of the people should be taken on the first Monday 
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in August thereafter on the adoption or rejection of 
the Constitution, and said separate article, the fourth 
section of which amendatory act provides that: ‘If it 
shall appear that a majority of all the votes polled at 
such election were given in favor of the adoption of 
said Constitution, it shall then become the Constitu- 
tion of the State of Indiana from the first day of No- 
vember, 1851; but if it shall appear that a majority of 
all the votes polled for or against the adoption of said 
Constitution and said separate article were given 
against the adoption of said Constitution, then the 
same shall be and remain inoperative and void.”” Acts 
1857, 3. 

Section 1, article 16, of the Constitution, by the au- 
thority of which the amendment in question was pro- 
posed by the General Assembly for ratification by the 
electors of the State, is in the following words: “ Any 
amendment or amendments to this Constitution may 
be proposed in either branch of the General Assembly, 
and if the same shall be agreed to by a majority of the 
members elected to each of the two houses, such pro- 
posed amendment or amendments shall, with the yeas 
and nays thereon, be entered on their journals, and re- 
ferred to the General Assembly to be chosen at the 
next general election; and if, in the General Assembly 
so next chosen such amendment or amendments 
shall be agreed to by a majority of all the members 
elected to each house, then it shall be the duty of the 
General Assembly to submit such amendment or 
amendments to the electors of the State; and ifa 
majority of said electors shall ratify the same, such 
amendment or amendments shall become a part of this 
Constitution.” 

The first amendment proposed and ratified under 
this article of the Constitution was section 7 of article 
10, in reference to the Wabash and Eriecanal. By the 
act of the General Assembly of January 28, 1872 (Act 
1873, p. 83), the governor and secretary of State were 
required to examine the election returns and declare 
the result of the election; ‘‘and if it shall appear from 
said examination that a majority of all the votes 
cast at said election were in favor of the adoption of 
said proposed amendments, then and thereupon the 
said amendments shall be and become a part and par- 
cel of the Constitution of the State of Indiana, and 
the governor of this State shall, as soon as practicable, 
issue his proclamation embodying the said amendment 
therein, and declaring and proclaiming the same has 
been duly ratified by the people, and is therefore a 
part of the Constitution of the State.” 

In pursuance of this act the governor and secretary 
of State declared the returns of the election, and the 
governor issued his proclamation declaring that the 
proposed amendment had received the requisite con- 
stitutional majority in its favor, necessary to its rati- 
fication, and had become a part of the Constitution of 
the State, as section 7 of article 10 thereof, which sec- 
tion is now printed by authority in the Constitution. 
The matter, therefore, having been decided and pro- 
claimed according to law by the executive department, 
a co-ordinate branch of the government, has now 
become res adjudicata. 

By the first section of the act of March 10, 1879, it is 
declared that each of said proposed amendments shall 
be submitted to the electors of the State at the elec- 
tion to be holden on the first Monday of April, 1880, 
for their adoption or rejection. Section third provides 
that: ‘‘ Any qualified elector at the time he votes for 
officers, or at such election, if he does not vote for any 
officer, may vote for or against any amendment, by 
depositing one of said ballots in the ballot-box.’’ The 
same section also provides that, if a majority of the 
electors shall then ratify any of said amendments, 
the same shall be a part of the Constitution; but no 
elector shall vote more than once, and if he votes for 





any officer shall, at the same time, vote on such 
amendments. Acts 1879, p. 25. 

The above statement shows that by the act of Con- 
gress it required ‘ta majority of the whole number 
elected ’’ of the members of the convention to decide 
upon the expediency of adopting the Constitution of 
1816; and that by the act of the Indiana Legislature it 
required ‘a majority of the votes polled at such elec- 
tion’? to adopt the Constitution of 1851. It also ap- 
pears that it required ‘ta majority of all the votes 
cast”’ to ratify article 13 of the Constitution of 1851, 
which was submitted to the electors as a separate 
proposition; and that it required ‘*a majority of the 
members elected to each of the two houses of the 
General Assembly at two successive regular sessions to 
propose an amendment or amendments to the Consti- 
tution, and when so proposed ‘it shall be the duty of 
the General Assembly to submit such amendment or 
amendments to the electors of the State, and if a 
majority of said electors ratify the same such amend- 
ment or amendments shall become a part of this Con- 
stitution.”” And by section 25 of article 4 of this 
Constitution, it requires ‘‘a majority of all the mem- 
bers elected to each house’’ to pass a bill or resolu- 
tion. 

We can find no authority, either in the Constitution 
of 1816, or in the Constitution of 1851, or in the legis- 
lative acts upon the subject, by which a Constitution 
or any of its separate articles, or any amendment 
thereto, could be adopted or ratified by a plurality of 
the votes of the electors, or by one less number than a 
majority of the whole number cast at that election, 
If there were any doubts of the construction, upon its 
face, of the section under which the amendment be- 
fore us was proposed, they would disappear upon the 
examination of the debates in the convention which 
formed the Constitution. The proposition was first 
introduced substantially in the words in which it ulti- 
mately passed. After receiving some discussion and 
several amendments it was referred to the committee 
‘“*On Future Amendments to the Constitution.” This 
committee reported as follows: ‘‘ That whenever two- 
thirds of all the members elected to each branch of 
the General Assembly shall think it necessary to call a 
convention to alter or amend this Constitution they 
shall recommend to the electors at the next election of 
members of the General Assembly to vote for or 
against a convention, and if it shall appear that a 
majority of all the electors of the State voting for rep- 
resentatives have voted for a convention, the General 
Assembly shall at their next session call a convention 
for the purpose of revising, altering or amending this 
Constitution.’? A second section was then offered 
authorizing two-thirds of the members of the two 
houses of the General Assembly to propose amend- 
ments to the Constitution, and when thus proposed to 
submit them “to the people at the next general elec- 
tion for their adoption or rejection in such manner as 
may be prescribed by law; and if a majority of all the 
electors voting at said election for members of the 
House of Representatives shall vote for such amend- 
ment or amendments, the same shall become part of 
the Constitution.’’ 

Mr. Owen, of Posey, prepared a substitute in almost 
the exact words in which it now stands in the Con- 
stitution. This substitute was fully discussed by lead- 
ing members of the convention, and accepted by a 
large majority. It was then put upon its passage, car- 
ried and referred to the committee on revision. This 
committee changed the phraseology of the section 
slightly by substituting the words ‘‘General Assem- 
bly”’ for the word ‘Senate’? and ‘House of Repre- 
sentatives,’’ and the word ‘‘electors”’ in one instance 
instead of the words ‘“ qualified voters;’’ and it was 
then adopted as it now stands, as a part of the Consti- 
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tution of 1851. 2 Const. Debates, 1,258, 1,860, 1,918, 
1,938, 1,940. 

This examination of the Constitutional Debates shows 
the affirmative sense of the convention to have been 
that amendments to the Constitution could be adopted 
only by the majority of electors of the State. The 
proceedings also show us that a contrary proposition 
was ultimately rejected. The section, as first intro- 
duced by Read, of Clark, required ‘‘a majority of the 
qualified voters to adopt an amendment to the Consti- 
tution.” Stevenson moved to amend the section by 
inserting the words, ‘‘a majority of all the votes cast 
for and against the same.’’ This amendment was 
accepted, and in that form the section was referred to 
the committee and reported to the convention, as we 
have seen, without the Stevenson amendment. Mr. 
Owen's amendment, still without the Stevenson amend- 
ment, as we have also seen, was substituted for the 
section reported by the committee, and became a part 
of the Constitution. 2 Const. Debates, 1,258-1,260. 

We may thus ascertain the expressed intention of 
the framer of the Constitution. Affirmatively, that it 
should require a majority of all the electors of the 
State to adopt an amendment to the Constitution; 
and also their expressed intention. Negatively, that 
“a majority of all the votes cast for or against the 
same,’’ unless such majority was a majority of all the 
electors, should not be sufficient to ratify an amend- 
ment. The act of the Legislature by which the 
amendment under consideration was submitted to 
the electors of the State for their ratification or rejec- 
tion, in this respect followed the Constitution and 
affirms the same principle. The title of the act is: 
“An act providing for the submission to the electors 
of the State of Indiana for ratification, the constitu- 
tional amendments proposed,” etc., and it declared 
that ‘“‘if a majority of the electors should thus ratify 
any of said amendments, the same shall be a part of 
the Constitution.” 

A distinction will be observed in the Constitution as 
well as in the acts of the Legislature, between voting 
to adopt the Constitution, or to ratify an amendment 
to the Constitution, and voting to elect officers. The 
Constitution requires a majority of all the votes to 
ratify an amendment, but to elect an officer it requires 
only the highest number of votes, or a plurality. Sec- 
tions 4and 5 of article 5of the Constitution, providing 
for the election of governor and lieutenant-governor, 
declare that in voting for governor the electors shall 
designate for whom they vote as governor and for 
whom as lieutenant-governor, * * * and the per- 
son respectively having the highest number of votes for 
governor shall be elected. This difference in language 
between the highest number of votes and the majority 
of all the votes is not a mere accident of composition; 
the words are used advisedly. So the Legislature, 
doubtless, can provide by law for the ratification of a 
constitutional amendment by a plurality of votes 
where there is no constitutional prohibition. 

Section 3 of article 7 of the Constitution, providing 
for the election of supreme judges, declares that * one 
of said judges shall be elected from each district, and 
reside therein; but said judge shall be elected by the 
electors of the State at large.’’ In this provision in 
reference to the election of un officer, the word ‘* major- 
ity ’’ of the electors is not used as it isin the section in 
reference to the ratification of an amendment to the 
Constitution. We must suppose that the framers of 
the Constitution meant just what, in plain words, 
they said; and that che people who ratified their labors 
understood them in the same sense. 

In the fifteenth clause of the schedule of the Consti- 
tution, authorizing a new county to be created out of 
the territory contiguous to the counties of Perry and 
Spencer, it is provided that, “if a majority of all the 
votes given at said election shall be in favor of the or- 





ganization of said new county, it shall be the duty of 
the General Assembly to organize the same.”’ In the 
Constitution, and throughout the legislation of the 
State, we believe without exception, whenever a major- 
ity of all the votes is required to carry a measure it is 
so stated in substantial words; and when a plurality 
of votes is sufficient to elect an officer it is declared 
that whoever shall receive the highest number of votes 
shall be elected, or that the electors shall elect the 
officer, without stating that it shall require a majority 
of the electors to make a choice. The people of a State 
may form an original constitution or abrogate an old 
one and form a new one at any time, without any 
political restriction except the Constitution of the 
United States; but if they undertake toadd an amend- 
ment, by the authority of legislation, to a constitution 
already in existence, they can do it only by the method 
pointed out by the Constitution to which the amend- 
ment is to be added. The power to amend a constitu- 
tion by legislative action does not confer the power to 
legislate on any other subject contrary to its prohi- 
bitions. Collins & Frierson, 24 Ala. 100. 

With these constitutional provisions and legislative 
enactments before us, forming aline of precedents run- 
ning from and since the foundation of the State, to hold 
that a plurality, or majority of a part instead of all the 
electors could ratify an amendment to the Constitution 
—afar more important act than the proposal of the 
amendment, or the passage of a bill whichis repealable 
— would be adeparture from the line of safe reasoning 
and logical sequence, aud contrary to the Constitution 
and laws. 

The principle of plurality, contended for by the 
counsel for the appellee, frequently develops suffi- 
ciently glaring disproportions between the number of 
electors of a constituency and the number of votes cast 
sufficient to elect; but when applied to the ratification 
of aconstitutional amendment, and pushed to an ex- 
treme, it runs into absurdity. The election of an 
officer affects the right of no one except the person 
elected. To him it grants a privilege to be exercised 
for the public good, the exereise of which is a public 
necessity. It does not affect the right of even the per- 
son defeated, but only denies him a privilege which 
cannot be granted except by an election. In such case 
the Constitution requires only the highest number of 
votes to elect, though it may only be a plurality of a 
very inconsiderable number of the electors in propor- 
tion to the whole number. But the ratification of a 
constitutional amendment affects the rights of millions 
of people who are not electors and cannot vote, and 
for an indefinite time, until the amendment shall be 
abrogated by the same power that madeit. In such 
case the Constitution requires the majority of all the 
electors to ratify the amendment. The principle of 
plurality, which might ratify a constitutional amend- 
ment, irrepealable by legislative action, binding the 
rights of two millions of people foran indefinite period, 
by the vote of two electors against a vote of one when 
the whole number of votes cast was but three, is not 
only unconstitutional, but is dangerous to human 
rights and repugnant to the sense of mankind. As the 
adoption of a Constitution is the considerate act of an 
entire people, and as it binds all departments of the 
government and cannot be repealed except by the 
same power that made it, its adoption should not be 
left to the vicissitudes of a meager plurality of votes 
which the accidents of a day might cast one way or 
another. 

We have seen that there is no analogy between elect- 
ing an officer and ratifying a constitutional amend- 
ment; nor is there any analogy between the cases cited 
on behalf of the appellee, wherein taxes are assessed and 
granted by the vote of the majority of the electors and 
the ratification of a constitutional amendment. In 
such cases the taxes assessed and the franchises granted 
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affect the rights of but few persons relative to the 
whole number of the people, and are temporary in 
their nature, while the ratification of a constitutional 
amendment permanently affects the entire body politic, 
and the comparison of the votes of the members of a 
private corporation which can affect only the 
corporation and its property, with the vote of 
the electors of a State upon an amendment to the Con- 
stitution which affects the rights of all the people of 
the State, does not come to us with any force of an 
argument, nor throw any light that we can see upon 
the question before us. 

The appellant’s counsel rely upon the case of Gillispy 
v. Palmer, 20 Wis. 514. In that case the plaintiff was a 
person of African descent. He brought his action 
against the inspectors of the election for refusing to 
allow him to have his name registered as an elector, 
averring that in pursuance of the Constitution and 
laws, the question whether the rights of suffrage should 
be extended to persons of African descent had been 
submitted to the electors of the State, and that a ma- 
jority of the votes cast upon that question was in favor 
of such extension, but admitting that such majority 
was not a majority of all the votes cast at such elec- 
tion. 

A demurrer for want of facts was sustained to the 
complaint. On appeal to the Supreme Court the 
judgment was reversed. This case presents a question 
similar to the one which we are considering, and if the 
Constitution of the two States were the same upon 
this point, the decision would be entitled to great re- 
spect as an authority in the present case. 

Section 1 of the Constitution of Wisconsin defines 
who shall be electors, but does not include persons of 
African descent. But there is a provision ‘‘that the 
Legislature may at any time extend by law the right of 
suffrage to persons not herein enumerated; but no 
such law shall be in force until the same shall have 
been submitted to a vote of the people at a general 
election and approved by a majority of all the votes 
cast at such an election. 

Section 1 of article 12 of the Constitution of Wis- 
consin, providing for amendments, is expressed in 
almost the same words as section 1 of article 16 of the 
Constitution of Indiana, under which amendments 
before us were proposed, differing in nothing essential 
except that under the Constitution of Wisconsin 
amendments may be ratified by a majority of the 
electors voting thereon, instead of a majority of the 
electors of the State. 

It is plain that the two provisions in the Constitu- 
tion of Wisconsin upon the question of extending the 
right of suffrage by a legislative enactment and by an 
amendment to the Constitution are in apparent con- 
flict. It was thereupon the duty of the Supreme Court 
to harmonize the two sections and give uniformity to 
the Constitution by construction. The court very 
properly said: “The right of suffrage by such an 
amendment could be given to colored persons. It is 
probable that the framing of the Constitution required 
more votes to extend the right of suffrage in one way 
than in another. More votes to approve the act of the 
legislation conferring the right when so approved than 
to make and approve any and all amendments to the 
Constitution, including that conferring suffrage upon 
colored persons? We see no reason for such a conclu- 
sion.” 

This is a sound judicial rendering and it con- 
ducted the court to the only judgment it could 
render without impairing a constitutional provision. 
But as the two Constitutions are fundamentally differ- 
ent as to the proportion of votes necessary to ratify an 
amendment, the decision cannot be held as an author- 
ity in the present case. 

As the adoption of an amendment to a constitution 
is of rare occurrence, but few cases upon the question 





have been presented for judicial decision; indeed, we 
have been able to find only the single case above cited 
presenting {a similar point to that before us. There 
are many cases upon questions of levying taxes, grant- 
ing privileges, establishing county seats, and electing 
officers, wherein the question of majorities and plural- 
ities are discussed; but very few upon the ratification 
of constitutions or constitutional amendments. We 
must therefore mainly rely upon the precedents and 
practices found in the history of our own State. State 
v. Winkleman, 35 Mo. 103; Bayard v. Klinge, 16 Minn. 
49; Taylor v. Taylor, 10 id. 107; People v. Mayfield, 20 
id. 160; People v. Wayant, 58 Ill. 263. 

The appellee’s counsel refer us to the legislative and 
executive construction given to the act of January 28, 
1873, under which section 7 of article 10 of the Consti- 
tution was submitted to theelectors of the State, in 
aid of our construction of section 1 of article 16. The 
construction of a legislative act by the co-ordinate 
branches of the government is entitled to great respect 
from this court; but the act of March 10, 1879, under 
which the present amendment was submitted to the 
electors, is so different from the act of January 28, 
1873, that we can derive but little aid therefrom. In 
the former act there was but the single question of the 
ratification or rejection of the amendment submitted 
to the electors; the governor and secretary of State 
were authorized to declare the result of the election, 
and if it appeared ‘‘a majority of all the votes cast at 
said election was in favor of the adoption of said pro- 
posed amendment,’’ then the governor was to pro- 
claim that ‘‘the same was duly ratified by the people.” 
The governor did so proclaim, and no one questioned 
his decision. The question is thus far settled. At the 
time of submitting the present amendment to the vote 
of the electors of the State, under the latter act, other 
questions are also submitted, and the governor, by the 
act, had no power to declare whether the amendment 
had been adopted or rejected. Nor does the latter act 
provide any means by which the whole number of 
votes cast at that election can be ascertained. 

The argument of the appellee’s counsel, that if a ma- 
jority of all the electors of the State was necessary to 
the ratification of the amendment, it was unnecessary 
to provide by the act of March 18, 1879, for a vote 
against the ratification; and that as the Jaw provides 
fora negative vote, it indicates the intention of the 
Legislature that a plurality of affirmative votes over 
the negative votes should be sufficient to ratify the 
amendments, is auswered by section 2 of article 26 of 
the Constitution, which requires “if two or more 
amendments shall be submitted at the same time, they 
shall be submitted in such a manner that the electors 
shall vote for or against each of such amendments 
separately.”” Nor do we now decide if the act provided 
that a plurality vote in favor of the amendment should 
be sufficient to ratify it, that it would have been valid 
against section 1, article 10, of the Constitution, which 
proclaims that if a majority of the electors of the State 
shall ratify the amendment it shall become a part of 
the Constitution. 

The counsel for appellee have reminded us of the 
momentous nature of the question we are considering, 
and suggested the disastrous consequences which, as it 
appears to them, must follow to the social, municipal 
and political interests of the State if our decision 
should be adverse to their client. We are not im- 
pressed with the force of this argument to a court. 
Courts know nothing of policy or expediency. It is 
their duty to understand the Constitution and the 
laws, and uphold them by their decisions. Nor do we 
see any danger of disaster in the discharge of a plain 
duty. History and experience prove that disasters fol- 
low a disregard of Constitution and laws, and that 
peace, liberty and prosperity are secured by obedience 
to them. As the Constitution is the foundation of 
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government, and the bulwark which protects the gov- 
erned in all human interests, and as its ratification is 
the most solemn political act of a people in making 
changes therein of amendments thereto, which are 
irrepealable by legislative action, the letter and spirit 
of the Constitution and the laws must be complied 
with, or the amendment so proposed cannot be re- 
garded as a part of the original instrument. 

The great advantage, as is supposed, that will arise 
to the people from the ratification of the amendment 
is also urged upon us as an argument. Of advantages 
or disadvantages it is not our province to judge. The 
question for us to decide is: Has the amendment been 
ratified or not? The people of the State of Indiana do 
not desire advantages obtained at the expense of the 
Constitution; and no considerable advantage could 
compensate them for a breach of the fundamental law 
of the State. They would pay dearly, indeed, for the 
advantage of an immediate decision of this court that 
the amendment was ratified if it had to be made in 
violation of the Constitution and the law. 

This court holds that it requires at least a majority 
of all the votes cast at the same election to ratify a 
constitutional amendment. We also hold that as the 
act of March 10, 1879, is defective in not providing for 
the count of the aggregate number of votes cast 
throughout the State on the day of the election, or in 
not providing some means tw find out the whole num- 
ber of votes cast, by which it might be learned what 
proportion the number cast in favor of the raiification 
bore to the whole number, there is no source from 
which this court can ascertain whether the amend- 
ment received a majority of all the votes cast at the 
election or not. As the amendment was submitted 
upon the day of the general spring elections through- 
out the State, and as there were, by law, officers to 
elect at the same time in the various counties, it must 
be presumed that other votes than those for or against 
the amendment were cast atthe sametime. From the 
peculiar ballots used in voting upon the amendment, 
many electors may have voted ‘“‘no”’ or “yes”? upon 
the question of the amendment, which votes would 
not be counted; such, also, would be counted in esti- 
mating the whole number of electors voting. It is also 
held that the Constitution must remain as it was before 
the amendment was submitted, until it shall affirma- 
tively appear that the amendment is ratified. As it 
does not thus affirmatively appear, we must hold that 
the amendment is not ratified by a constitutional 
majority. The opinion, therefore, of this court is that 
it requires a majority of the electors of the State to 
ratify an amendment to the Constitution; but that the 
whole number of votes cast at the election at which 
the amendment is submitted may be taken as the num- 
ber of electors in the State. 

The writer of this opinion, speaking for himself only, 
holds that it requires the votes of a majority of the 
electors of the State to ratify a constitutional amend- 
ment. He thinks that this is not only the plain mean- 
ing of the words used in section 1 of article 10 of the 
Constitution, but that it was also the manifest inten- 
tion of the framers of the Constitution, as ascertained 
by the proceedings of the convention. He also holds 
that the number of electors of a State is a public fact, 
which the courts must ascertain, without averment or 
proof, whenever it is necessary to the decision of a 
cause. For this purpose a court may look to the 
archives of the State, to the official returns of general 
State elections, to the legislative action, and the pro- 
clamation of the executive. He does not mean that a 
court must know the exact number of electors of the 
State to a unit. This is impossible, forthe number, on 
account of death and coming of age, is not the same 
during any twenty-four hours, and what is impossible 
to do is not required to be done. The practical mean- 


ing of the phrase ‘‘all the electors of the State,” is that 





substantial number who vote at general State elections, 
and the number of whose votes is officially returned 
by sworn officers into the office of the secretary of 
State. This number need not necessarily include 
electors who are sick, absent from the State, or pre- 
vented from going to the polls. The construction 
must be such as has a sensible application to the affairs 
of men, rather than one of abstract number or theory. 
The history of a State, the number of inhabitants, and 
its official statistics, are public facts, known to all per- 
sons, and never need be averred or proved in judicial 
proceedings. 

He also holds that if the whole number of votes cast 
at a given election should be less than the whole num- 
ber of the State, thus interpreted, the latter number 
being the constitutional guide, would govern, the 
former having only the authority of legislative action, 
for the number cast might bear a very inconsiderable 
proportion to the whole number of electors in the 
State. In the opinion of this court the consequence, 
spoken of in the argument, of this decision, can at most 
be but a temporary inconvenience. We perceive no 
irregularity in the proposal of the amendment for rati- 
fication. It has simply not been ratified, and not been 
rejected. The vote upon it was ineffectual for want 
of the constitutional majority. We see noreason why 
the General Assembly may not submit the amendment 
to the electors of the State, under an amended act, 
such as experience may prove to be sufficient to pre- 
sent the question to the courts if it ever should arise 
again. 

The court below erred. 
costs of the appellee. 

Niblack and Scott, JJ., dissent. 

a 
INJUNCTION OF PUBLICATIONS INJURIOUS 
TO TRADE— JURISDICTION. 
NEW YORK SUPREME COURT JUNE, 1880. 


We sustain the appeal at the 


Crort et al. Vv. RICHARDSON ET AL. 

Defendant, who had letters patent fora ‘* carpet exhibitor,” 
issued circulars setting forth that plaintiffs, who also 
held letters patent fora carpet exhibitor, ‘‘or other ir- 
responsible parties,” professed to have ‘‘a new carpet 
exhibitor, intending to make considerable profit before 
legal proceedings put a stop to their nefarious efforts,” 
and that plaintiffs had no right “to make, sell or lease 
any carpet exhibitors,” and threatening legal proceed- 
ings against any one “ purchasing, leasing or using such 
exhibitor.” It appeared that no suit for infringement 
of patent had been commenced, and it did not appear 
that defendant intended tocommence any. Held, that 
a State court had jurisdiction to enjoin defendant from 
issuing the circulars, and that there was sufficient 
shown to authorize an injunction. 


\ OTION for injunction made at Chambers to re- 
4! strain defendants from publishing and distributing 
two certain circulars. Sufficient facts appear in the 


opinion. 

A. Bell Malcomson, Jr., for plaintiffs. 

George Gifford, for defendants. 

Porter, J. This is a motion for an injunction to 
restrain the defendants from publishing and distribut- 
ing two certain circulars set forth in the complaint. 

It appears from the complaint and the motion papers 
that Peterson, one of the plaintiffs and associated in 
business with plaintiff Croft, procured in 1879 letters 
patent for a carpet exhibitor, and that defendant 
Richardson procured letters patent for a carpet exhib- 
itor in 1875, and that the other defendants are his 
agents or licensees in connection with his patent. 

The defendants are charged with publishing and dis- 
tributing circulars containing libellous matter in re- 
spect to the plaintiff's character and business in manu- 
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facturing, selling and leasing carpet exhibitors, and 
that plaintiff's business success and profits have been 
and are injuriously affected by means thereof. The 
circulars represent ‘‘that plaintiffs, or other irrespon- 
sible parties, are sending out circulars professing to 
have a new Carpet Exhibitor, intending to make a 
considerable profit before legal proceedings put a stop 
to their nefarious efforts. That plaintiffs had no right 
or authority to make, sell or lease any carpet exhibit- 
ors, and that any merchant or responsible person, pur- 
chasing, leasing and using such exhibitor, is liable in 
damages and costs of prosecution,” etc. That the 
plaintiffs have been making such exhibitors under a 
patent issued to plaintiff Peterson, and selling and 
leasing the same, and that circulars issued by defend- 
ants have injured and are injuring their business by 
debarring parties from buying, leasing and using the 
same, and that defendants, one or more of them, de- 
clare that it is not proposed to uselessly expend money 
in proceeding legally against the plaintiffs at present, 
to protect their interest, ete. 

It is plain from the case presented upon this motion, 
that these circulars, signed and published by the de- 
fendants, are calculated to and intended to, and do in 
fact injure the plaintiff's business. Will the law per- 
mit the continuance of such publications? 

It is legal and proper for parties claiming rights un- 
der letters patent, to publish the rights claimed by 
them, and to issue notice and warning of prosecution 
of all parties who violate the rights secured by such 
patent, if done in good faith, and the court will not 
restrain publications and circulars of that character. 
Hovey v. Rubber Co., 57 N. Y. 119. 

In this case the plaintiffs claim the right to make 
and dispose of a carpet exhibitor under the patent 
granted to Peterson, and do not deny the existence or 
validity of the patent granted to defendant Richard- 
son, or defendant’s rights thereunder, to make and 
dispose of the same. The defendants, however, do 
deny the validity of plaintiffs’ patent and the rights 
under the same, claimed and exercised by plaintiffs. 
This court has not jurisdiction to try and determine 
disputed rights and claims under patents granted by 
the United States government. But that is not the 
real question involved in this controversy between the 
parties. The plaintiffs, while not denying the defend- 
ant’s rights under this Richardson patent, claim that 
they have rights under the Peterson patent, and that 
they are lawfully engaged in the making, selling and 
leasing exhibitors under their patent, and that the de- 
fendants are publishing false and malicious libels con- 
cerning the plaintiff’s business and their business char- 
acter and transactions. This the State courts have the 
right and jurisdiction to restrain. Snow v. Judson, 38 
Barb. 210; Thorley v. Massam, a case in the English 
Chan. Div., and published in 21 Alb. L. J. 171. 

The circulars issued and distributed among the par- 
ties dealing with the plaintiffs go beyond making 
a claim, that plaintiffs are infringing upon the 
rights of the defendants, and giving notice of such in- 
fringement and its legal consequences. They substan- 
tially charge that plaintiffs are prosecuting a business 
which is an unlawful interference with the defendant's 
rights, and are irresponsible, and hoping to make 
something out of it before legal proceedings stop them, 
and that their efforts in that direction are nefarious. 
This language is quite too excessive and ill chosen to 
convey simple information, that plaintiffs and their 
patrons have no right to make and sell carpet exhibit- 
ors and are liable to the defendants for doing so. At 


all events I think it quite safe to hold that such lan- 
guage is satisfactory evidence of malice, until the de- 
fendants commence an action in good faith against the 
plaintiffs or o' her parties, to vindicate the rights which 
the defendants claim. 

Motion to restrain the publications complained of 
granted, with ten dollars costs of motion. 





TRANSFER OF CORPORATE SHARES—LI1A- 
BILITY OF CORPORATION FOR 
WRONGFUL ISSUE OF 
CERTIFICATE. 


TEXAS SUPREME COURT, MARCH 23, 1880. 
STRANGE Vv. Houston & Texas CENTRAL RAILWAY 
Co. 

The by-laws of a corporation provided that a transfer of its 
stock should be made in writing, and that upon the 
presentation of such transfer with the ccrtificate to 
the secretary, a new certificate should be issued to the 
assignee, and the certificates of stock contained a pro- 
vision to the like effect. B., the owner of stock, trans- 
ferred the same with the certificate to F., from whom 
plaintiff received a transfer with the certificate for 
value. B. subsequently transferred the stock for value 
to M., but without the certificate. The corporation is- 
sued a new certificate of the stock toM. Held, that the 
corporation was liable to plaintiff for the value of the 
stock, even though the record in the books of the com- 
pany showed title to the stock in M. at the time plaint- 
iff purchased the certificate. 

The records of the corporation were not constructive notice 
to persons dealing in its stock. 


CTION for damages by reason of the wrongful 
issue of a certificate of stock. The facts appear 
in the opinion. 


Bonner, J. This caseis one of first impression in 
this court, and we have endeavored to give it that full 
consideration in the light of authority, consistently 
with the pressure of other business, which its import- 
ance demands. 

It involves the question of the liability of a railroad 
company for damages for having issued new shares of 
stock to one claiming under the first shareholder, when 
the original certificate is still outstanding in the hands 
of an innocent third party, but who had not presented 
the same, with his transfer, to the office of the com- 
pany, previously to the issuance of the new stock. 

To determine the liability of the company to some 
extent necessarily involves the merits of the respective 
titles of the two claimants, though but one is before 
the court. 

The original certificate of stock issued on April 1, 
1861, to J. M. Browder, reads as follows: ‘* Houston & 
Texas Central R. R. Co., No. 19. Four shares. This 
certifies that J. M. Browder is proprietor of share No, 
917, in the capital stock of the Houston & Texas Cen- 
tral Railway Company, established by Acts of Incor- 
poration passed by the Legislature of the State of 
Texas, subject to which, and the by-laws, this certifi- 
cate is transferable by assignment, and upon surrender 
hereof to the directors, a new certificate of proprietor- 
ship of said share will be delivered to the assignee.”’ 

Plaintiff, Strange, holds possession of this original 
certificate for a valuable consideration under the fol- 
lowing chain of title: (1) A transfer from J. M. Brow- 
der, the original grantee, to E. 8. Fletcher, dated 
March 14, 1862. (2) A transfer from E. S. Fletcher to 
J. R. Coryell, dated May 10, 1873. (3) A transfer from 
J.R. Coryell to plaintiff, B. A. Strange, dated August 
29, 1873. 

The title under which Hutchins holds the new stock 
is as follows: Browder sold and transferred said certi- 
ficate of stock on May 6, 1868, for valuable considera- 
tion to H. C. Merriman. 

In pursuance of said assignment from Browder, 
Merriman transferred the stock on the books of de- 
fendant’s company to A. 8. Richardson, and certificate 
of stock was issued to Richardson on July 27, 1868, and 
afterward Richardson transferred the stock to W. J. 
Hutchins, on or about January 14, 1871. The certificate 
to Richardson was surrendered and a new certificate 








154 THE ALBANY 





LAW JOURNAL. 




















for the same stock was delivered to Hutchins, who 
holds and represents the stock in defendant’s com- 
pany. 

The by-law of the company, authorized by its char- 
ter, upon the subject of the transfer of stock, reads: 

** Sec. 4. The transfers of any share may be made by 
an instrument in writing signed by the owner, which 
writing may be indorsed on the certificate, or made on 
a separate paper. The assignee must cause his trans- 
fer to be presented and delivered to the secretary of 
the company before it will entitle him to be recognized 
as the owner, and upon presentation of such transfer, 
with tle certificate of stock, the secretary shall record 
the same in books to be kept for that purpose, and 
called *‘ Report Transfers,” and the president and sec- 
retary shall issue new certificate or certificates to the 
assignee as he may be entitled, unless they have notice 
of fraud or invalidity of said transfer.” 

Subsequently to the issue of the new stock to Hutch- 
ins a demand was made to the company by the plaint- 
iff, Strange, for the issuance of stock to him, he having 
presented the original certificate with the transfer to 
himself, which demand was refused. On the trial be- 
low a jury was waived and judgment rendered by the 
court for the defendant. 

From the above statement it will be seen that the 
original certificate of stock was transferable by assign- 
ment, either indorsed on the certificate itself oron a 
separate piece of paper, and was not required to be 
made, as in some cases, on the books of the company. 

By the terms of the certificate and by-law there was 
a continual affirmation made by the company that 
they would hold, for the use and benefit of the rightful 
owner of the certificate, the amount of stock therein 
specified until it was presented at the office of the 
company for cancellation and new stock issued; and 
the company was estopped from denying this. Hol- 
brook v. Zine Co., 57 N. Y. 616; In re B. & San F. R. 
R. Co., E. L. R. 82 B. 584. 

The company is, to a certain extent, the custodian of 
the rights of the stockholders, and is responsible for 
an illegal issuance of stock to their prejudice. Bayard 
v. Bank, 52 Penn. St. 234; Lowery v. Bank of Balti- 
more, Taney’s C. C. R. 310; Bank v. Lanier, 11 Wall. 
369; Salisbury Mills v. Townsend, 109 Mass. 121; Pratt 
v. Taunton Copper Co., 123 id. 110; Loring v. Salisbury 
Mills, 125 id. 150; Bridgeport Bank v. R. R. Co., 30 
Conn, 231; New York & C. R. Co. v. Schuyler, 34 N. 
Y. 30. 

It is not intended by this, however, to prescribe an 
arbitrary rule that the company shall, in any event, 
without being in default, as by negligence or fraud, be 
liable for the issuance of the stock to any other party 
than the holder of the certificate, but that it takes the 
risk, if issued without due precaution, that the cer- 
tificate may be presented by some one having the su- 
perior title. 

The non-production of the original certificate of 
stock was notice to the company that such superior 
title might be in athird party. New York, etc., R. R. 
Co. v. Schuyler, 34 N. Y. 81; Bayard v. Bank, 52 Penn. 
St. 235. 

A provision for the record of the transfers of certi- 
ficates, to be made upon the books of the company, as 
required by the act of December 19, 1857 (P. D., art. 
4909), was intended for the benefit of the company, so 
that it might know, by ready reference, who were 
legal shareholders, who were entitled to vote at its 
meetings, receive dividends, etc., and to whom it 
could safely issue new stock. Bank v. Kartright, 22 
Wend. 362; Broadway Bank v. McElrath, 2 Beas. (N. 
J.) 36. 

Although the certificate was not the share of stock 
itself, it was what the company constituted the visible 
representation of it; and as between the shareholder 
and his assignee, the equitable, if not the legal title to 





the stock, would pass by a transfer of the certificate, 
and this without it being recorded on the books of the 
company. Angell and Ames on Corp., § 353-4; id. 564; 
New York, etc., R. R. Co. v. Schuyler, 34 N. Y. 30; 
McNeil v. Bank, 46 id. 331; Leitch v. Wells, 48 id. 592; 
Bank v. Kortright, 22 Wend. 362; Turnpike Co. v. Fer- 
ree, 2 C. E. Green (17 N. J.) 118; Bank v. McElrath, 2 
Beas. (13 N. J.) 24. 

Such certificate and transfer is prima facie sufficient 
to authorize the holder to demand of the company 
the privileges and benefits to which the original holder 
would be entitled. 

This construction of the legal effect of a certificate of 
stock and its transfer is now required, almost as a 
matter of necessity, both for the benefit of corpora- 
tions and of trade, since stocks in incorporated com- 
panies have become such an important basis for specu- 
lation and collateral security. To hold otherwise 
would virtually withdraw such stocks from all other 
than the home market. 

Thus it will be seen that the rights of a bona fide 
holder of a certificate of stock are two-fold in their 
character. As against the shareholder he would, 
whether his transfer be recorded on the books of the 
company or not, have a good title; as against the 
company, to enable him to demand that he be recog- 
nized as a shareholder and entitled to his rights and 
privileges, he should present his certificate and trans- 
fer for record in the office of the company. New York, 
etc., R. R. Co. v. Schuyler, 34 N. Y. 80. 

There is a class of cases in which it is held that shares 
of stock cannot be assigned simply by delivery and 
transfer of the certificate, unless made on the books of 
the company, so as to defeat the rights of an attachment 
or execution creditor without notice by levy at the 
office of the company. 

These cases generally turn upon some particulr pro- 
vision of the charter or upon some statute providing 
for such levy. 

In the absence of some such positive provision, 
which would make a transfer on the books of the com- 
pany an essential condition, as between the shareholder 
and his assignee, to pass title as against such creditor 
it is believed that by reason of the policy which favors 
the unrestrained transfer of shares of stock, the inter- 
est of the creditor should be subordinate to that of 
such bona fide assignee; and particularly as otherwise 
such assignee would virtually be without remedy if 
the company could protect itself under the levy and 
sale. Broadway Bank v. McElrath, 2 Beas. (N. J.) 24. 

Browder, the original shareholder, testified that he 
placed his certificate of stock with a blank transfer, 
executed by him thereon, into the hands of Fletcher 
for the purpose of effecting a sale. Having thus 
given to Fletcher possession of the original certificate 
with the external indicia of ownership and the right 
of disposal, Fletcher’s subsequent sale of it, under 
which plaintiff, Strange, claims, clothed him with the 
apparent legal title. The rights of Strange, if bona fide, 
do not depend upon the actual title or authority of 
Fletcher to sell, but upon the act of Browder giving 
the apparent authority and which would estop him 
and his assignee. Salters v. Everett, 20 Wend. 278; 
MeNeil v. National Bank, 46 N.Y. 325; Bridgeport 
Bank v. R. R. Co., 30 Conn. 231; Turnpike Co. v. Fer- 
ree, 2C. E. Green (N. J.) 117; Holbrook v. Zine Co., 57 
N. Y. 617. 

The title of Strange, however, was subject to be de- 
feated by a superior title in Browder or his assignee, 
if it could be shown that Strange purchased cither 
with notice of it or without paying a valuable consid- 
eration therefor. It is uncontradicted, both that 
Strange was a purchaser for value and without actual 
notice, and it remains to inquire whether he can be 
charged with constructive notice. 

So far as it appears, either from any public statute or 
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the charter or any authorized by-law of the company, 
the books of the company are not made to operate as 
notice of ownership further than for the use and ben- 
efit of the company itself. As held by Chief Justice 
Taney in Lowery v. Bank of Baltimore, a purchaser of 
stock is not bound to look beyond the certificate or 
to examine the books of the corporation to ascertain 
the validity of a transfer, as a different rule would 
greatly impair the value of stock and would seri- 
ously disturb the usages of trade and the estab- 
lished order of business. Taney’s C. C. R. 310; Salis- 
bury Mills v. Townsend, 109 Mass. 115. Hence these 
records are not constructive notice to third parties 
dealing in certificates of stock, and were not such no- 
tice to Strange. On the contrary, it may be said that 
the company, by the terms of the certificate to Brow- 
der and of their own by-law, were, by the non-pro- 
duction of this certificate at the time they issued the 
new stock to Richardson, who seems to have been 
its secretary, charged with notice that the original 
certificate was outstanding and may have then already 
passed or might subsequently pass into the hands of an 
innocent holder for value. This, we think, was under 
the evidence in this case such a dereliction of duty on 
the part of the company, and such breach of their con- 
tract as contained in the certificate which they had 
permitted to be thrown upon the market, and to 
which they had invited confidence, as to make the 
company responsible to Strange, who held the posses- 
sion of it by the older title fora valuable consideration 
and without notice of any defect. 

We are of opinion that under the law, as applied to 
the evidence, there was error in the judgment for 
which it should be reversed and the cause remanded. 
suplloaciatnteiaaie 


NEW YORK COURT OF APPEALS ABSTRACT. 





PUBLIC POLICY — CONSTRUCTIVE POSSESSLON DE- 
PENDENT ON CONTRACT VOID BY — DEALINGS BY CITI- 
ZEN WITH PUBLIC ENEMY — TROVER — FEDERAL 
QUESTION. — Plaintiff claimed the right of possession 
of certain cotton which was in defendant’s hands. 
The right of plaintiff came thus: By virtue of a con- 
tract made between plaintiff, then a citizen of the 
United States, and the Confederate power, then at 
war with the United States, this cotton was to be de- 
livered to plaintiff in cousideration of goods contra- 
band of war, furnished by him to the Confederate 
power. This cotton was set apart by the Confederate 
authorities for plaintiff and plaintiff's mark put upon 
it at San Antonio, Texas, by his agent, but he never 
had actual possession of it there. It was while there 
and after it left there still in the actual care, control 
and custody of the Confederate power, though a bill 
of lading thereof was delivered to plaintiff. Defend- 
ant obtained the cotton from one who obtained it from 
Confederate military officers in whose possession it 
was. Held, that plaintiff could not show a construct- 
ive possession of the cotton except by establishing the 
contract by which he obtained title, and that contract 
being invalid, plaintiff could not maintain trover 
against defendants for such cotton. The contract by 
which plaintiff became entitled to the cotton was one 
grossly against public policy and void. Judicial aid 
will not be given to enforce sucha contract nor to 
maintain a claim that rests solely npon it. The proof 
of the contract and that the cotton sued for was the 
subject-matter thereof does not make out aright to 
take immediate possession of the property, for the 
contract is void and of itself gives no right that the 
law will recognize. A claim that the contract was exe- 


cuted will not aid plaintiff, although there are cases 
where it is indicated that rights may arise from a con- 
tract void as against public policy, where the contract 
has been carried out by the parties. 


Robinson v. Int. 





Life Ins. Co., 42 N. Y. 54. In Woodworth v. Bennett, 
43 N. Y. 273, it is recognized that if an illegal and void 
contract be so fully executed as that a demand con- 
nected with it is capable of being enforced at law with- 
out aid from the illegal transaction, the claim will be 
sustained, citing Chitty on Cont., 657; Tenant v. El- 
liott, 1B. & P. 3; Merritt v. Millard, 4 Keyes, 208. 
But here plaintiff never had such a right or interest in 
the property as that without proof of the contract he 
could have shown himself entitled to have immediate 
possession of it. Cases also cited, Montgomery v. 
United States, 15 Wall. 395; Spratt v. United States, 
20 id. 459; Whitfield v. United States, 92 U. S. 165; 
Disman v. United States, 93 id. 605. The question in 
this case is not a Federal one, and this court is not 
bound to follow United States Supreme Court decis- 
ions when by so doing it departs from what is recog- 
nized as law in this State. Judgment affirmed. Clem- 
ents, appellant, v. Yturria. Opinion by Folger, C. J. 
[Decided June 1, 1880.] 


WILL— CONSTRUCTION OF—GIFT TO A AND THE 
CHILDREN OF B— WHEN DONEES TAKE PER STIRPE— 
INTENTION. — Testator had five children, Irene, Isa- 
bella, Anita, Joseph and Henry. Irene died leaving 
five children; Isabella died leaving one child. His 
will made these bequests: ‘‘To my daughter Anita, 
$50,000 ’’ during life, with the power of giving at death, 
by will, the principal ‘‘to her husband or the children 
of Irene. ‘‘To the children of Irene, $50,000.” ‘To 
Henry, $25,000.”" ‘‘ To Joseph, $5.’’ The testator then 
provided that if there should be a remainder, ‘tI wish 
the same to be divided equally between Anita, the 
children of Irene, the son of Isabella, and Henry.” 
lleld, that the testator showed an intention that the 
children of Irene should take as a class und not as in- 
dividuals, and that the residuary fund should be 
divided per stirpe and not per capita, among those 
named. In 2 Powell on Devises, 331, it is said that 
where a gift is made to a person described as standing 
in a certain relation to the testator and to the children 
of another person standing in the same relation, as “to 
my brother A and the children of my brother B,” A 
only takes a share equal to one of the children of B, 
and this position is abundantly sustained by authority 
of English cases (Bluckler v. Webb, 2 P. Wms. 383; 
Dowding v. Smith, 8 Beav. 541; Lender v. Blackmore, 
1 Sim. 626), and to some extent by the courts of this 
country. But the rule referred to has, in modern 
times, been applied with reluctance, by some courts 
because it has become a rule of property, and by others 
out of deference to its supposed authority, but in many, 
if not in allcases, with open protest; while by others 
it has been wholly rejected. Minter’s Appeal, 40 Penn. 
St. 111; Raymond vy. Hillhouse (Conn.), 19 Alb. L. J. 522. 
Wherever the rule is adopted it is also held that it is 
to be governed by the context, and as is said, will 
yield to a very faint glimpse of a different intention. 
2 Jarm. on Wills (lst Am, ed.), 112; Clark v. Lynch, 46 
Barb. 69; Collins vy. Hoxie, 9 Paige, 81; Brett v. Hor- 
ton, 5 Jurist, 696; Roper on Legacies, 159; Lockhart v. 
Lockhart, 3 Jones’ Eq. (N. C.) 205; Balcom v. Haynes, 
96 Mass. 204. Here the intention is clear to give to the 
children of Irene as aclass. This construction also 
assimilates with the provisions of the statute of dis- 
tributions, and accords with the general justice of the 
law. Judgment affirmed. Ferrer et al., appellants, v. 
Pyneet al. Opinion by Danforth, J. 

(Decided June 1, 1880.] 


UsurRY — WILL NOT BE IMPLIED WHERE NO AGREE- 
MENT THEREFOR EXISTS— COMMISSIONS. —G. was in- 
debted to 8. in the sum of $172.45 on two notes which 
had been placed in the hands of R., an attorney, for 
collection. An arrangement was made between G. 
and 8. for a loan by the latter to the former of $1,500 
on bond and mortgage. Nothing was said or agreed 
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upon as to the rate of interest. The bond and mort- 
gage were executed and delivered by G. at the office of 
R., without words or parley. A statement was there 
made out showing the amount due on the notes, $172, 
and an attorney’s bill made by R. to G. in items, 
amounting to $230.45, receipted by R. and with a check 
for $1,097.10, drawn by S., was handed to G. as covering 
the $1,500. One item in the bill of R., to wit: ‘*Com- 
missions for obtaining loan $150,’’ was objected to by 
G. 8S. told him “it was all right, it was cheap enough, 
he could not do any better.”’ Held, that even if the 
$150 retained as commissions was never paid by 8. to 
R. there was no usury in the contract. Under the 
agreement for a loan G. was entitled to the whole 
$1,500 and if S. wrongfully retained $150, under a false 
pretense, an action would lie by G. against him for 
that sum. There was no intent on the part of G. to 
pay usury; no expectation on his part that S. should 
have usury. If the attorney without right, or S. by 
false pretense, deprived G. of the money due to him, 
it was by virtue of no agreement and so there could 
be no usury. You may sometimes, it is said, waive a 
tort and imply an agreement, but from a fraud you can- 
not imply or import a term into a valid agreement for 
the purpose of rendering that agreement void. Judg- 
ment reversed and new trial granted. Guggenheimer, 
appellant, v. Geiszler et al. Opinion by Danforth, J. 
(Decided June 1, 1880.] 
EE 
BUFFALO SUPERIOR COURT. 
SPECIAL TERM ABSTRACT. 

AMENDED ANSWER— SHAM AND FRIVOLOUS.— The 
right to serve an amended answer within twenty days 
after service of the original answer, is an absolute one. 
And the defendant alone is, in the first instance, but 
subject to the judgment of the court, to decide what 
the amended answer shall be. Plaintiff has no more 
right to decide that it contains no substantial amend- 
ment, and therefore to reject and disregard it, than he 
has to decide that the original answer is a mere sham, 
or frivolous and therefore to disregard it and enter 
judgment. Griffin v. Cohen, 8 How. 453; Burrall vy. 
Moore, 5 Duer, 654; Rogers v. Rathbun, 8 How. 466; 
Strout v. Curran, 7 id. 36. But if the amended answer 
is served immediately before the time fixed for the 
trial, and it is manifest that the amendments are im- 
material and merely colorable, and that it is resorted to 
only as a device to put the cause over the trial] term, 
plaintiff may disregard it and proceed to trial. Van- 
derbilt v. Bleeker, 4 Abb. 289. <A verified answer can- 
not be stricken out as sham or false. Wayland vy. 
Tysen, 45 N. Y. 281; Thompson y. Erie R. Co., id. 
468. The Code (§ 537) allows a pleading to be stricken 
out as frivolous only where it is wholly frivolous and a 
final judgment can be given upon it. Where a part of 
an answer is held good, and there are issues remaining 
to be tried, no part of the answer can be stricken out 
as frivolous. Fettretch v. McKay, 47 N. Y. 426; Strong 
v. Sproul, 53 id. 497. Becker v. Weisner. Opinion by 
James M. Smith, J. 


ATTORNEY MAY BE SURETY ON APPEAL FROM JUS- 
TICE COURT.— Rule 5 of the general rules of practice, 
providing that in no case shall an attorney be surety on 
any undertaking or bond required by law, or by the 
rules, or by any order of a court or judge, in any ac- 
tion or proceeding, does not apply to justices’ courts, 
and therefore an undertaking given to the justice on 
appeal for a new trial is regular and valid, though the 
surety isan attorney. Lawler v. Van Aernam. Opin- 
ion by Beckwith, J. 


EJECTMENT — EXECUTION OF WRIT— LAND LYING 
BETWEEN HOUSES IN CLOSE PROXIMITY. — Plaintiff 
recovered a judgment in ejectment against defendant 





for the possession of a smal] piece of land, upon and 
over which the wall of defendant's house stood and 
projected about two inches. Plaintiff's house stood so 
close to defendant's house that it was impossible to go 
between them and remove or cut off the wall; but the 
sheriff cut off the portion of the foundation wall not 
between the buildings, and made return that he deliy- 
ered possession of the property to plaintiff, as com- 
manded iuthe writ. Held, that the sheriff had done all 
that was in his power to deliver possession of the prop- 
erty, and the return was true. See 3 Bl. Com. 
412; Adams’ Eject., by Tillinghast, 342; Jackson vy. 
Haviland, 13 Johns. 229; 5 Little (Ky.) 187. The sheriff 
would not be justified in entering defendant’s cellar 
for the purpose of removing the projecting wall so that 
it should not extend over the line. See Curtiss v. Hub- 
bard, 4 Hill, 437. It being physically impossible for the 
sheriff to take actual possession lawfully, he was ex- 
cused from making any further delivery. Plaintiff, by 
building his house so close to defendants, obstructed 
and prevented the sheriff from cutting or removing the 
wall. Inasimilar case the court declined to instruct 
the sheriff as to how he should execute the writ. Fal- 
vey v. Elliott. Opinion by Beckwith, J. 


INJUNCTION — STREET RAILROADS.— A_ preliminary 
injuaction will be granted to restrain a street railroad 
company from running its cars upon rails laid in the 
street without making compensation to the owners of 
the fee, or taking proceedings under the statute to ac- 
quire the same. And an injunction will not be refused 
merely because the defendant laid its tracks in good 
faith, supposing it was with the plaintiff's assent, and 
the city had commenced proceedings to acquire the 
fee, and the defendant offers to give security to take 
proceedings forthwith to acquire the fee and pay for 
the same, in case it should be ultimately decided that 
it has not the right to occupy the street. Payment to 
the owner for the interest in his lands appropriated 
for the use of the railroad is a condition precedent to 
lawful occupancy. Blodgett v. Utica & Black River 
R. Co., 64 Barb. 580; Sixth Ave. R. Co. v. Kerr, 72 N. 
Y. 333. But an entry by a railroad company under 
peculiar circumstances of disputed right or mistake 
will not be interfered with where it offers to give se- 
curity to make compensation forthwith to the owner 
of the lands taken. Plaintiff was not bound, though 
aware that defendant was constructing its tracks, to 
demand compensation, or make any protest against 
the work. Christiansen v. Sinaford, 19 Abb. 223; Mer- 
iam v. Boston, 117 Mass. 241. The violation of a man’s 
right of property is an injury, and where the right is 
clear the minuteness of his damages will not be con- 
sidered. Ellicottville Plankroad Co. v. Buffalo, etc., 
R. Co., 20 Barb. 644; Clinton v. Myers, 46 N. Y. 511. 
A parol license given by the owner of land toa railroad 
company to occupy the land for its road, though fol- 
lowed by the expenditure of money in the construc- 
tion of the road, is revocable. Murdock v. Prospect 
Park, etc., R. Co.,73 N. Y. 579. Buffalo City Cemetery 
v. Buffalo East Side Street R. Co. Opinion by Beck- 
with, J. 

NEGOTIABLE PAPER— HOLDER FOR VALUE—IN- 
DORSEMENT.— Plaintiff delivered to S. a horse, under 
an agreement that the title should pass when he deliv- 
ered to plaintiff his note for the price, indorsed by 
defendant. S. made out his note payable to “Wm. 
Connor,’’—that being the name both of defendant 
and his father—indorsed it, presented it to plaintiff 
and informed him that the indorsement was made by 
defendant’s father, but plaintiff refused to receive it, 
demanding defendant's indorsement. They then 
called upon defendant, and S., in plaintiff's presence, 
informed defendant of the sale of the horse, etc., and 
also told him that the indorsement was made by his 
father. Defendant, upon the faith of this representa- 
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tion, thereupon indorsed the note. eld, (1) that the 
plaintiff parted with value on the faith of the indorse- 
ment. Russell v. Minor, 22 Wend. 659; Leven v. 
Smith, 1 Denio, 571. (2) That he was not affected by 
the false representations. It was defendant’s duty to 
ascertain Whether the indorsement was genuine. He 
relied on that; plaintiff did not, but relied on defend- 
ant’s indorsement. Each indorser warrants, in law, 
to his indorser, that the antecedent signatures are 
genuine, though he may have indorsed for accommo- 
dation. Coggill v. Am. Exch. Bank, 1 Comsat. 113. 
Monnen v. Conner. Opinion by James M. Smith, J. 


REMOVAL OF CAUSES TO FEDERAL CoURTS.— The 
averment in a petition for the removal of a cause to 
the Federal court as to the citizenship of the parties, 
cannot be controverted. Osgood vy. Chicago R. Co., 6 
Biss. 330, approved. See, also, articles on removal of 
causes by Judge Dillon and R. McP. Smith, in 2 So. 
Law Rey. 282; 3 id. 227. Clark v. Opdyke, 10 Hun, 
383; De Camp v. N. J. Mut. Ins. Co., 2 Sweeny, 481; 
Orosco v. Guzleardo, 22 Cal. 83; Goddard vy. Bosson, 
Sup. Ct. Kans., 18 Alb. L. J. 512, and articles by Chan- 
cellor Cooper in 3 So. L. Rev. 8, dissented from. 
Dickey v. Robbins. Opinion by Beckwith, J. 


—_»>___—_—_ 


TEXAS SUPREME COURT ABSTRACT. 


CONTRABAND LAW— BUSINESS PRIVATI AND PUb- 
LicI Juris. —A business privati juris cannot be de- 
clared by the courts publici juris, and this principle 
is not affected by the circumstance that it is carried on 
by a’corporation. The business of warehousing and 
compressing cotton is privati juris. It will not, in the 
absence of legislation, become publici juris by reason 
of its extent. The business is free to every one who 
wishes to engage init. No grant or franchise need be 
obtained from the State to authorize those desiring to 
do so to embark in this character of business. It is 
not one of the employments which the common law 
declares public. Coggs v. Barnard, 2 Ld. Raym. 99; 
2 Parsons on Cont. 139; Story on Bail., § 442. Ladd v. 
Southern Cotton Press & Manufacturing Co. Opinion 
by Moore, C. J. 

[Decided March 26, 1880.] 


CONSTITUTIONAL LAW—EMINENT DOMAIN — RAIL- 
WAY TRACK IN HIGHWAY.—In a case where it was 
claimed by the owner of lots abutting on astreet the 
fee of which street was in the State, that he was enti- 
tled to compensation for the use of the street bya 
railroad company, held, that the use of a street fora 
railroad is not ordinarily inconsistent with its con- 
tinued use for the common purposes of astreet. The 
authorities are numerous and conclusive, that such an 
addition to the use of astreet, the fee being in the 
public, if authorized by the Legislature, gives the lot- 
owner no right to compensation, although his easement 
in the street be thereby partially impaired and his lots 
rendered less valuable. The regulation or enlarge- 
ment of the use of the street, the property of the 
State, by the Legislature, is not a taking of property 
within the meaning of the constitutional provision in 
respect thereto, although the lot owner may thereby 
suffer incidental or consequential inconvenience or 
injury. Kellinger v. Forty-Second St. R. Co.,50N. Y. 
208; People v. Kerr, 27 id. 188; 37 id. 357; Hatch v. 
Vermont Cent. R. Co., 28 Vt. 142; N. Y. & Elm. R. Co. 
v. Young, 33 Penn. St. 180; Shearman & Redf. on 
Neg., § 370; 2 Dill. on Munic. Corp., § 564; Cooley on 
Const. Lim. 542 et seq.; 1 Thomp. on Neg. 358; Wood on 
Nuis., §§ 753, 755. Houston & Texas Central Railroad 
Co. v. Odom. Opinion by Gould, J. 


[Decided May 18, 1880.] 





FINANCIAL LAW. 

NEGOTIABLE INSTRUMENT — PRESENTMENT AND NO- 
TICE BY A DISQUALIFIED NOTARY — EVIDENCE — PRO- 
TEST OF PROMISSORY NOTE UNNECESSARY.—When in an 
action against an indorser upon a promissory note it was 
shown that the notary who presented and protested 
the note was disqualified from holding the office of 
notary, held, that he was authorized as an individual to 
present the note for payment and give the proper 
notice, and the fact that he had done so could be shown 
by his testimony as a witness. Whether the notary 
was competent to act asa notary or not, he was cer- 
tainly not incompetent as a witness. A notarial pro- 
test of a promissory note is not necessary. It is only 
important as prima facie evidence of demand on the 
maker, and notice to the indorsers. Here the note was 
duly presented for payment at the banking house 
where it was made payable on its face, and payment 
refused. The notary testified that he had given the 
defendant notice of non-payment on the day of pro- 
test, and that subsequently the defendant admitted its 
receipt. This was better evidence than the certificate 
of the same notary under his official seal. Pennsyl- 
vania Supreme Court, March 29, 1880. Falk v. Lee. 
Opinion by the Court. 


NEGOTIABLE INSTRUMENT — WHAT IS STIPULATION 
IN PROMISSORY NOTE— NOTICE. —Ina note otherwise 
negotiable, and containing a promise to pay interest at 
twelve per cent after maturity, was this stipulation: 
“Tf this note is not paid at maturity, the same shall 
bear twelve per cent interest from date.’’ Held, that 
these stipulations were tantamount to a promise to pay 
interest from date until paid, at twelve per cent, with 
a proviso that if promptly paid at maturity no interest 
would be exacted; that they did not destroy the nego- 
tiability of the paper, nor impart notice to a bona fide 
purchaser for value before maturity, of usury in the 
inception of the note. The words mentioned do not 
leave uncertain either the fact, the time, or the amount 
of payment. Indeed, up to and including the matu- 
rity of the notes, they are entirely without force. 
They become operative only after the notes are dis- 
honored and have ceased to be negotiable, and then 
there is no uncertainty in the manner or extent of 
their operation. They create, as it were, a penalty for 
non-payment at maturity, anda penalty the amount 
of which is definite, certain and fixed. In this respect, 
they are even less objectionable than the stipulation 
concerning attorney fees, which was considered in the 
case of Seaton vy. Scovill, 18 Kans. 433, for there the 
amount was not fixed and named, but the stipulation 
was for reasonable attorney fees. See, also, 1 Daniel 
on Neg. Insts., §§ 53, 54, 61,62; Tholen v. Duffy, 7 Kans. 
410; Gould y. Bishop Hill Co., 35 Ill. 325. Kansas Su- 
preme Court, January Term, 1880. Parker v. Plymell. 
Opinion by Brewer, J. 


SAVINGS BANK — WHAT IT IS— RIGHTS OF DEPOSIT- 
ORS— PREFERENCES — INSOLVENCY —SPECIAL DEPOS- 
Its. — A savings bank, under a special charter, was 
authorized to receive and invest deposits for the benefit 
of the depositors, the income or profit to be divided 
among them, after reasonable deductions for necessary 
expenses, the principal to be repaid to the depositors 
at such times and with such interest and under such 
regulations as the board of managers should from time 
to time prescribe. Under their regulations they not 
only received deposits participating in the profits and 
not payable except on thirty days’ notice, but also 
another kind of deposits (called by them ‘special de- 
posits’) which were not to participate in the profits, 
and were to be repaid (not redelivered) to the deposit- 
ors, without any preliminary notice. Both kinds of 
deposits were intermingled in the funds of the bank, 








158 





THE ALBANY LAW JOURNAL. 








undistinguishably. Under insolvent proceedings, a 
receiver was appointed. Held, (1) that such an insti- 
tution is a mere trustee for the benefit of the deposit- 
ors. (2) That a depositor who borrowed money from 
the bank, secured by his note or mortgage, cannot 
offset his debt against the amount of his deposit at the 
time when the decree of insolvency was made. (3) That 
the so-called ‘“‘special’’ depositors are not entitled to 
priority in payment over the other class of depositors. 
(4) That debts and expenses contracted by the bank in 
carrying on its ordinary business, are to be preferred. 
(5) That a claim, under a covenant in the lease, for 
rent accruing after the surrender of the premises to 
the lessor by the receiver, cannot be maintained. (6) 
That money paid to the bank in exchange for its check, 
given for the accommodation of the payee, which was 
dishonored, presumably went into the funds, and the 
debt should be preferred. (7) That checks given to 
depositors, on account of deposits, are not to be prefer- 
red. Newark Sav. Inst. v. Case, 1 Stew. 552; Grant on 
Banking, 614; Huntington v. Sav. B’k, 6 Otto, 388; 
Corte v. Soc. for Sav., 32 Conn. 173; Bunnell y. Collins- 
ville Sav. Soc., 88 id. 203; Osborn v. Byrne, 43 id. 155; 
Pratt v. Levan, 1 Miles, 358. New Jersey Court of 
Chancery, Feb. Term, 1880. Stockton, Atty.-Gen., v. 
Mechanics & Laborers’ Savings Bank. Opinion by 
Runyon, Chancellor. 
a 
RECENT ENGLISH DECISIONS. 

COVENANT — BY TENANT TO PAY TAXES AND ASSESS- 
MENTs. —The plaintiff, as owner of certain premises 
in the borough of Brighton, was summoned by the 
urban sanitary authority of the borough for not com- 
plying with a notice to abate a nuisance thereon occa- 
sioned by defective sewage, and for that purpose to 
make drainage communication with the common 
sewer. On the hearing of this summons, an order was 
made directing the plaintiff to execute the works in 
question, under section 96 of the Public Health Act, 
1875 (38 and 39 Vict., ch. 55), which he accordingly did. 
The defendant was tenant of the premises under a 
lease by which he covenanted (inter alia) to “* pay and 
discharge * * * all taxes, rates, duties, and assess- 
ments whatsoever * * * _ taxed, charged, rated, 
assessed or imposed on the said demised premises or 
any part thereof, or upon the landlord or tenant in 
respect thereof.”’ Held, that under this covenant the 
plaintiff was entitled to recover from the defendant 
the cost of executing the above works. Rawlins v. 
Briggs, L. R., 3 C. P. D, 368; Thompson v. Lapworth, 
17 L. T. Rep. (N. 8.) 507; Cross v. Raw, L. R., 9 Ex. 
209; Hartly v. Hudson, L. R.,4C. P. D. 367; Case & 
Tidswell v. Whitworth, 15 L. T. Rep. (N. 8S.) 574, dis- 
tinguished. C. P. Div., Dec. 20,1879. Budd v. Mar- 
shall. Opinion by Grove, J., 42 L. T. Rep. (N. 8.) 149. 


DEFINITIONS — ‘‘ PERSON ’’ — CORPORATION NOT. — 
By the Pharmacy Act, 1868 (31 and 382 Vict., ch. 121), 
section 1, it is unlawful for “‘any person,”’ without 
being qualified under the act, “to sell or keep open 
shop for retailing, dispensing, or compounding poi- 
sons,’’ and by section 15 ‘‘any person” doing so is 
liable to a penalty. Defendants were a company regis- 
tered under the Companies Act, 1862 and 1867. Their 
business included a department for the sale of drugs, 
and for retailing and compounding poisons. , The 
manager of this department, who was paid by salary, 
but was also a shareholder in the company, was quali- 
fied under the Pharmacy Act, being a registered chem- 
ist, and his assistants were duly qualified. The man- 
aging director was not qualified. Plaintiffs sued 
defendants to recover a penalty under section 15 for 
selling poisons. Held (reversing the judgment of the 


Queen’s Bench Division), that the defendant company 
was not a “person” within sections 1 and 15, and 





therefore was not liable. Ct. Appeal, March 16, 1880. 
Pharmaceutical Society of Great Britain v. London & 
Provincial Supply Association Limited. Opinions by 
Bramwell, Baggallay and Thesiger, L. JJ., 42 L. T. 
Rep. (N. 8.) 569. (Subsequently affirmed in House of 
Lords.) 


PARTNERSHIP — AUTHORITY OF PARTNER — STATUTE 
OF LIMITATIONS. — One of two partners must be pre- 
sumed, in the absence of proof to the contrary, to 
have anthority to make a payment on account of a 
debt due by the firm, so as to take the debt out of the 
statute of limitations as against the other. A, one of 
the partners in a firm, gave instructions to their 
solicitor to put in force and realize a bill of sale held 
by the firm, and to place the proceeds when received 
‘**to the account of the firm,’’ who were then indebted 
to the solicitor for his bill of costs. The solicitor hay- 
ing sued the two partners for the balance of his bill of 
costs, B pleaded the statute of limitations. Held 
(affirming the judgment of the Queen’s Bench Divis- 
ion), that there was sufficient evidence for the jury of 
a part payment so as to take the case out of the statute 
of limitations as against B. Ct. of Appeal, March 12, 


1880. Goodwin v. Parton & Page, 42 L. T. Rep. (N. 8.) 
568. 

WILL — TAKES EFFECT AS TO TESTATOR’S ESTATE AT 
DEATH — CONSTRUCTION. — A testator devised and be- 


queathed all his property to trustees for his wife and 
children and a few months afterward executed a sepa- 
ration deed, reserving to himself a power of appoint- 
ment by will over one-third of his property, and 
declaring trusts of the remainder for his wife and 
children. Held, that the will, speaking as to the estate 
comprised in it as from the testator’s death, was a good 
execution of the power; and that the separation deed 
and the circumstances could not be looked at to collect 
from them an expression of a contrary intention. Re 
Ruding’s Settlement (L. Rep. 14, Eq. 266) questioned. 
Decision of Malins, V. C., reversed. Thomas vy. Jones, 
2J.& H. 475. Ct. of Appeal, March 12,1880. Boyes v. 
Cook. Opinions by James, Brett and Cotton, L. JJ., 
42 L. T. Rep. (N. 8.) 556. 

—-> —— 

TO RELIEVE OUR OVER-BUR- 

DENED COURTS. 





MEASURES 


T the meeting of the members of the State Bar at 
- Saratoga, Aug. 15th, the committee appointed 
submitted the following suggestions and conclusions, 
which were adopted: 

Any amendment of the organic law of the State, and 
especially of the article which establishes the judiciary, 
is work requiring careful thought, deliberate considera- 
tion, and the substantial co-operation of the courts, 
with the legalization of the people, in all parts of the 
State. In any attempted change in that article of the 
Constitution, it is essential to have due regard to both 
economy and efficiency. It seems to be conceded that 
some amendment of the Constitution is necessary and 
demanded by the increasing business of the State, and 
for the due and speedy administration of law. The 
chief cause of complaint may be found, in part, from 
an inadequate judicial force, and to some extent in an 
imperfect organization of the courts, by reason of 
which the practical usefulness of the present force is 
inadequate or rendered unavailable. The existing 
force is substantially that created a third of a century 
ago, and then deemed adequate. During the interval 
which has elapsed the State has doubled in population, 
its business has quadrupled, and the value of its taxa- 
ble property has increased quite five-fold. The nu- 
merical strength of the court of last resort has not 
been increased. The Constitution of 1870 relieved four 
justices from duty in the Court of Appeals, and an 
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amendment in 1879 added a single justice in the Second 
District. Aside from these additions and such relief 
as has been secured by an increase of local courts in 
cities, the present force is the same as that created by 
the Constitution of 1846. Without considering the 
complaints of the law’s delays which come from differ- 
ent portions of the State, it must be apparent to the 
intelligent, that the present force, as now organized, is 
wholly inadequate to the business of the State. We 
are satisfied that the accumulated and accumulating 
business in the Court of Appeals renders that court, 
with its present force, unequal to its dispatch. Not- 
withstanding the well-directed industry and laborious 
devotion of the members of that tribunal, it already 
occasions a delay of more than one year, and before 
any relief can be given by an amendment to the Con- 
stitution, two or more years will be required to reach 
an unpreferred cause in that court, and time will in- 
crease the growing embarrassment. Remedy must be 
found in the increase of the working force of the 
court, or in some limitation upon appeals to that court. 
We are not prepared now to recommend which should 
be applied. 

In the Supreme Court of the State the evil is still 
greater. In many of the larger counties, in the Fifth, 
Seventh and Eighth Districts, fully two years are re- 
quired to reach an unpreferred cause at the Circuit 
Court. In the General Term of the Fourth Depart- 
ment there is a substantial blockade. Six hundred 
causes are now undisposed of on the calendar of that 
court, and the embarrassment is increasing yearly, not- 
withstanding the faithful labors of an able court. The 
same evils exist, to a greater or less extent, in other 
departments. We can discover no remedy except in 
an increase of the judicial force, or in the transfer of 
the powers and judicial force of superior city courts 
to the Supreme Court, when a wider field of usefulness 
can be opened to that force, or in both. The consoli- 
dation of some of these courts with the Supreme 
Court in some form is worthy of consideration, but we 
believe that further consultation and mature thought 
and deliberation should be given the subject before 
any definite plan of amendment to the Contitution be 
proposed. We therefore recommend that a committee 
of the Bar of the State, representing the several judi- 
cial districts, be appointed by this meeting and charged 
with the duty of conferring with the State Bar Asso- 
ciation and the Bar Association of the city of New 
York, to the end that an amended article be perfected 
and submitted to the Legislature at its next session 
and its approval by that body and the people may be 
secured. 

The following committee was appointed: First Dis- 
trict, Stephen P. Nash and John E. Burrell; Second 
District, Homer O. Nelson and Winchester Britton; 
Third District, Henry Smith and F. L. Westbrook; 
Fourth District, William H. Sawyer and A. A. Yates; 
Fifth District, C. D. Adams and John C. Churchill; 
Sixth District, George M. Diven and Orlow W. Chap- 
man; Seventh District, J. C. Cochrane and James 
Wood, Jr.; Eighth District, A. G. Rice and M. H. 
Peck. 


—_——_>—__—_—_. 


NEW BOOKS AND NEW EDITIONS. 





XVIII AMERICAN DECISIONS. 


HIS volume contains cases from 1 Stewart, 7 Con- 
necticut, 2 Blackford, 7 T. B. Monroe, 7 Martin N. 

S., 1,2, Harris & Gill, 1 Bland Chancery, 5 Halsted, 8, 
9 Cowen, 2 Devereux Law, 1 Devereux Equity, 1 
Rawle, 1 Harper Law, 1 Vermont, 1 Randolph, with 
important notes on trover by finder of lost articles; 
corporate acts at meeting irregularly called; forcible 
entry; States not subject to garnishment; mandamus 
as to legislative acts; partner’s separate property, when 





liable for firm debts; tenancy by entireties; possession 
to maintain trespass as to chattels; when creditor can- 
not attack conveyance as fraudulent; statutory degrees 
of murder. 





CORRESPONDENCE. 


County Court JURISDICTION. 


To the Editor of the Albany Law Journal: 

Ihave not noticed any comment in your columns 
upon chapter 480, Laws of 1880, which declares that 
“the county courts * * * shall have jurisdiction 
in civil actions where the relief demanded is the re- 
covery of a sum of money not exceeding $3,000.” 
Should not some one “rise to explain?’ Tho Consti- 
tution, art. 6, § 15, declares that ‘*‘ They (county courts) 
shall have original jurisdiction in all cases where the 
defendants reside in the county and in which the 
damages claimed shall not exceed $1,000."’ To the minds 
of most people this is an absolute limitation which the 
Legislature cannot enlarge. Possibly the law-makers 
had in mind the succeeding section of the Constitution 
which declares that ‘*They (county courts) shall also 
have such other original jurisdiction as shall from time 
to time be conferred upon them.”’ But how this sen- 
tence can be deemed to enlarge the powers before 
limited, is not easily seen. The word ‘other,’ in its 
ordinary sense, means such new powers (or such juris- 
diction over some new subject) as had not before been 
given, subject, however, to the $1,000 limitation. How 
does this strike the profession ? 

Yours, ete., 

Port RricHMon»D, 8. I., July 29, 1880. 
To the Editor of the Albany Law Journal: 

What is the effect of chapter 480 of Laws of 1880, 
which purports to amend section 1 of chapter 467 of 
1870, extending the jurisdiction of the county courts 
to $3,000? It makes no reference to section 340 of the 
Code of Civil Procedure; and besides, all of said chap- 
ter 467 of 1870 is repealed by chapter 245 of 1880, which 
takes effect Sertember 1. 

Yours, respectfully, 
J. NEAL PERKINS. 

Syracuse, N. Y., July 31, 1880. 


MARRIAGE AFTER DIVORCE. 


SUBSCRIBER. 


To the Editor of the Albany Law Journal: 


In reading our new Code that is to be, I notice that 
section 1761, treating of marriage after divorce for 
adultery, forbids the marriage of a guilty defendant 
until the death of the plaintiff. Remembering the 
successful efforts of such an one with the Legislature 
of 1879, I turn to chapter 321 of the Session Laws of 
that year, where there is a different provision. This 
act is not expressly repealed by chapter 245 of 1880. 
What is the effect of section 3355 on it? Which will be 
law after September1? I ask for the sake of those 
fallen ones ** whose conduct has been uniformly good ”’ 
for five years, and would venture again on the matri- 
monial sea. Cc. G.I. 

Utica, N. Y., Aug. 7, 1880. 


To the Editor of the Albany Law Journal: 


In view of the approaching first of September when 
the nine chapters of the new Code go into effect, will 
you kindly furnish us some light on the following sub- 
ject: In Laws of 1879 (chapter 321), it was enacted 
that a defendant ina divorce suit, convicted of adultery, 
could, by permission of the court, after five years from 
the date of the decree, and on the marriage of the 
plaintiff and proving good conduct during such time, 
remarry. 
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Section 1761 of the New Code (additional chapters), 
adopted May 6, 1880, enacts, that a defendant adjudged 
guilty of adultery shall not marry again until the death 
of plaintiff—re-enacting the provisions of section 49, 
article 3, title 1, chapter 8, part 2 of Revised Statutes. 

The information desired is: Does section 761 of the 
new nine chapters repeal chapter 321 of Laws of 1879? 
An answer to the above will greatiy oblige, 

A. L. 


PRIORITY AMONG MORTGAGEES. 


To the Editor of the Albany Law Journal: o 

This is a good season of the year to have your readers 
as well as yourself answer the following legal problem, 
taken from actual experience: A, B and C each holda 
mortgage of $5,000 on a certain parcelof land. The 
order of time of delivery is A, B, C; the order of date 
of record is C, B, A. 

When B took his mortgage he knew of A’s unre- 
corded prior lien, and when C took his he had like 
knowledge of B's but not of A’s. 

The property, at a public sale, brought $10,000. 
Which two mortgagees are entitled to be satisfied out 
of that? Awaiting your own solution, I am, 

Yours truly, 
‘* MIDSUMMER.” 

New York, Aug. 7, 1880. 


—_—$— 


NOTES. 

HE Southern Law Review for August-September 
contains the following leading articles: Negligence 
of telegraph companies, by Edwin G. Merriam; Form- 
ation of the Federal Constitution, by W. T. Brantly; 
Insurance Agents, by James O. Pierce; Liability of 
Directors of Corporations, by Seymour D. Thompson; 
and anumber of most excellent book reviews, in which 
department the Review is easily at the head of all legal 
periodicals. —— The third volume of the North-west- 
ern reporter, published at St. Paul, by West Publish- 
ing Company, has 1016 pages, and all the decisions of 
the Supreme Courts of Minnesota, Wisconsin, Iowa, 
Michigan, Nebraska and Dakota, from Nov. 22, 1879, to 
Jan. 10, 1880. The first volume of the Federal Re- 
porter, issued by the same publishers, contains 976 
pages and all the decisions of the Federal Circuit and 
District Courts from March to May, 1880. The books 
are handsomely printed on good paper. Statistics 
show that the volumes of Alabama Reports, from the 
52d to the 6lst, inclusive, contain 278 reversals and 276 

affirmances. 





A Kansas judge in a murder case, addressing the 
audience in the court room: ‘Gentlemen, the court 
wishes you would let somebody die a natural death 
here, if only to show strangers what an excellent cli- 
mate we have.— George Jacob Holyoake, in *‘ Nine- 
teenth Century.”” Mr. Holyoake has wrongfully located 
this story. Kansas is a very orderly State. It is prob- 
ably not predicable of any State. The recent state- 
ment in the newspapers that the only way for a 
man to be hanged in Texas is to steal a four-dollar 
mule, is also libellous. They do a great amount of 
hanging in Texas, and it must be borne in mind that 
very many of the homicides there are committed in 
mutual affrays. We should have felt a little more sure 
of Texas justice, however, if that murderer Currie 
had not been acquitted. 

We find an amusing example of mixed metaphor in 
a recent judicial opinion concerning clerical miscon- 
duct, where it is said: ** A wolf in sheep’s clothing has 
invaded their ranks and sits at their council board.” 





In an election case before Judge Brady, of this State, 
some years ago, after considerable debate between the 
lawyers, the judge himself interposed with: ‘ Well, 
gentlemen, let us get to the merits of the case. I sup- 
pose that all that either party desires in this case is an 
honest count.’’ At which there rose before the judge 
on the instant a wild and strange figure, not unfamiliar 
to the courts, nor yet to the footlights, which with 
hand upon its heart bowed low and uttered in sepul- 
chral tones: ‘‘May it please the court, Ecce homo!” 
It was the Count Joannes. ——The following forecast 
of the fortunes of Ex-President Grant, which is quite 
as good and veracious a prediction in its way as many 
ancient oracles, and more modern prophesies, may be 
found in the index to the first volume of the Probate 
and Divorce Reports, published 3lst Desember, 1869, p. 
786: ‘*General Grant— Limited Administration.’’ -—- 
Canada Law Journal. 


The Daily News reports the following scene between 
judge, jury and advocate at the county court at Brid- 
port. The judge was Mr. Lefroy, and ina case before 
him 101. was claimed for breach of warranty of a mare 
which, as his honor said, could not be got into harness 
without people standing in danger of having their 
brains knocked out. The judge held that the animal 
being vicious, the plaintiff was entitled to his claim, 
and directed the jury before whom the case was heard 
to find a verdict accordingly. But on the ground that 
no warranty was given, the jury found for the de- 
fendant, whose solicitor, Mr. Joliffe, claimed the ver- 
dict, upon which the judge began to expostulate with 
the jury as to disbelieving respectable witnesses, and 
said their verdict was directly contrary to their oath. 
Mr. Joliffe said this was the most extraordinary course 
of things he had ever heard in his life, but was told to 
hold his tongue or he would be removed from the 
court. The jury, said his honor, had no power to find 
suchaverdict. The jury said they could not alter their 
verdict; but his honor said they could. Mr. Joliffe 
said the jury thought witb him and the public that the 
verdict was according to law. He dared say the lord 
chancellor would have something to say on the subject. 
His Honor said he did not care for the public, and (to 
Mr. Joliffe): You public nuisance, be quiet; you area 
public nuisance. Mr. Joliffe replied that he did not 
care about ——. His Honor intimated he would not 
allow effect to be given to the verdict. Mr. Joliffe: 
We will compel it by mandamus. His Honor said the 
jury were perversely obstinate, and was proceeding, 
when Mr. Joliffe protested against this intimidation of 
the jury, adding: His Honor had not taken a single 
note of the case. Where were his honor’s notes? The 
Judge: Be quiet; be quiet! Mr. Joliffe said he was 
adopting his present course in order that this matter 
might be properly ventilated; he intended to see that 
an improper course was not taken. His Honor: Go 
and finish your speech in the street; I say the jury 
have found a verdict contrary to law. Mr. Joliffe: 
They have found a verdict not contrary to law. [lis 
Honor: I say it is not according to law or the evidence. 
I direct the verdict to be entered the other way. Mr. 
Joliffe: We will see about that, sir; that only shows 
the necessity ——. That is why the defendant had the 
prudence to summon a jury. I have no doubt the 
public will be very much benefited by the jury being 
summoned here to-day. The foremanof the jury, on 
being appealed to by his Honor, said he had given a 
verdict according to his conscience. Mr. Joliffe again 
complained of his Honor’s conduct. The Judge: I 
wish you would exercise alittle common sense. Mr. 
Joliffe. I regret that some other persons are not gov- 
erned by alittle common sense. Thus in great dis- 


order the proceedings terminated, the jury firmly 
abiding by their verdict. 
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CURRENT TOPICS. 





HE Nation and the New York Times are having 
a little misunderstanding about the late In- 
diana decision on the constitutional amendments. 
It does not concern us, except to set ourselves right 
as against a misconstruction of the Times writer. 
The Times says: ‘‘ But it is asserted that the AL- 
BANY LAw JourNAL has given the opinion that there 
is a good deal to be said on both sides of the Su- 
preme Court decision. We are not ignorant of the 
ALBANY LAw JouRNAL’s article out here, nor are we 
ignorant that it was written before the dissenting 
opinions of Judges Niblack and Scott were filed, 
and before all the facts in the case were fairly 
stated. Judge Biddle found 45 pages of legal cap 
to say on his side of the question, but yet that will 
not make good law or good sense, even re-enforced 
by the dictum of the ALBANny Law JourNAL, based 
upon partial information, not to mention the imper- 
tinent ignorance of the Nation.” It is true that we 
have ‘‘ given the opinion that there is a good deal 
to be said on both sides,” and we have sustained 
that assertion by showing that the Supreme Courts 
of Minnesota and Missouri, and Mr. Justice Brad- 
ley, of the Federal Supreme Court, take the same 
view with the Indiana court, while the Supreme 
Court of Wisconsin take the opposite view. But 
we protest, first, against the statement that we wrote 
‘*before all the facts in the case were fairly stated,” 
and second, against the inference that we approved 
the law of the Indiana decision. The facts on 
which the decision was based were fairly stated 
when we first wrote, and nothing new has since 
come out. In our first expression of opinion as to 
the merits of the decision we said we thought the 
decision wrong, and that the Wisconsin doctrine is 
right, and we have reiterated that expression in re- 
marks on the opinions pro and con. On the whole 
we are inclined to believe that the statement of the 
Times writer that ‘‘we are not ignorant of the AL- 
BANY Law JourNAL’s article out here,” is not quite 
accurate. With the alleged back-stairs history of 
the decision we have nothing to do, and we have 
nothing to say about it. 


Perhaps we have said all that can be of edifi- 
cation on the decision of the Indiana Supreme 
Court on the constitutional amendments. But we 
would emphasize one criticism which has occurred 
to us on a re-perusal of the prevailing opinion. The 
court say: ‘*This court holds that it requires at 
least a majority of all the votes cast at the same 
election to ratify a constitutional amendment. We 


also hold that as the act of March 10, 1879, is de- 
fective in not providing for the count of the aggre- 
gate number of votes cast throughout the State on 
the day of the election, or in not providing some 
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means to find out the whole number of votes cast, 
by which it might be learned what proportion the 
number cast in favor of the ratification bore to the 
whole number, there is no source from which this 
court can ascertain whether the amendment received 
a majority of all the votes cast at the election or 
not. As the amendment was submitted upon the 
day of the general spring elections throughout the 
State, and as there were, by law, officers to elect at 
the same time in the various counties, it must be 
presumed that other votes than those for or against 
the amendment were cast at the same time.” Now 
why should the court presume that more votes were 
cast for officers than on the constitutional amend- 
ments? We should suppose the correct presump- 
tion would be that the electors all voted on every 
question. The fact was in evidence that the amend- 
ments received a majority of the votes cast on that 
question, and that, in the absence of evidence about 
the vote for officers, should control. If the evi- 
dence before the court, or that which it deemed to 
be before it, showed the fact assumed, there would 
be a basis for the conclusion that the court have 
drawn, although we believe the conclusion wrong. 
But it appears that the conclusion of the court rests 
on a mere guess of a matter which certainly cannot 
come within the ordinary range of judicial notice. 
This seems to us the weakest reason imaginable for 
a wrong decision. To the foregoing suggestion, we 
only add that whatever may have been the vote for 
officers, the returns show that the amendments called 
out a vote of from 304,000 to 322,000, with majori- 
ties ranging from 17,000 to 50,000. This affords 
very small countenance for the impression, which 
the opinion seems intended to convey, that the 
amendments were carried on a meager vote. 





It cannot be denied that the decision has created a 
strong suspicion of unfair conduct on the part of 
the majority of the court. Making due allowance 
for the present demand for ‘‘ political capital,” 
among all parties, there seems to have been at least 
an extraordinary and undue precipitancy in the pro- 
nouncing of this opinion. The cause was argued 
for two full days, and the opinion was pronounced 
in twenty-four hours thereafter. One writer says of 
this: ‘*The opinion bears upon its face evidence of 
great research and labor in the investigation of au- 
thorities and precedents and in twisting and con- 
struing them to sustain this most extraordinary de- 
cision. It fills nearly three and a half columns of a 
large newspaper in solid brevier, and contains six 
thousand words. It must be admitted that Judge 
Biddle is a man of wonderful parts; a ‘lightning’ 
penman and an indefatigable worker. Never since 
our Supreme Court was organized has such a quan- 
tity of judicial literature been piled up on paper in 
so short a time, and the like will not probably hap- 
pen again ina hundred years. Deducting the hours 
usually required for needful sleep and refreshment, 
the task accomplished by the herculean constitution- 
wrecker, Judge Biddle, must ever be regarded as 
one of the most remarkable mental and physical 
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feats on record.” This fact discloses insufficient 
reflection or a mind made up and formulated be- 
forehand. It contrasts strangely and unpleasantly 
with the fact that the dissenting opinions did not 
appear for several weeks. We have no hesitation 
in saying, at least, that the court had no moral right 
to put forth such an opinion under such circum- 
stances. It inevitably throws discredit on the court 
and weakens its conclusions. A country justice, 
who does not decide at once, takes four days for 
consideration. But the point of our animadversion 
is this: speaking of the weight and authority of 
adjudications, the result shows the impolicy of al- 
lowing an ultimate court to be constituted wholly 
from one political party. The dissent of two mem- 
bers in this case only strengthens the popular sus- 
picion of the other three. If a single judge of the 
opposite political party had gone with the majority 
in the case, the accusation of corrupt political bias 
could hardly have been made. In the famous 
Tweed decision in this State the two Republican 
judges went with the democratic majority, and this 
fact took the sting out of partisan complaints. A 
court constituted from both political parties will 
frequently, perhaps generally, divide into political 
strata, but this is not always the case, and when it 
is, the scandal is less than where there is no differ- 
ence of politics among the judges. Meantime, a 
motion has been made for reargument. If the 
court should grant it and reverse the present decis- 
ion, they would not be much more fickle than they 
have been on several other subjects within our 
knowledge, notably, as to the intercalary day in 
leap-year, and indictments for selling ‘‘a pint” of 
intoxicating liquor, meaning ‘‘less than a quart.” 


We are moved to speak now of a matter which 
will soon be removed into the domain of politics, 
and thus be without our jurisdiction, namely, the 
nominations for chief judge of the Court of Ap- 
peals. It can hardly be doubted that we express 
the sentiment of the great body of our profession 
when we say that the new chief should be selected 
from among the members of the court. It would 
be injudicious and impolitic, as well as a marked 
affront to those gentlemen, to go outside fora chief. 
To choose one who had had no judicial experience 
in the Court of Appeals would hardly be defensible. 
To select one who had no judicial experience what- 
ever would be a still more serious error of judg- 
ment. There are very few persons in the State, off 
the bench — perhaps none — who have had any ex- 
tended experience as judges of that court, and who 
are competent in point of age, or who would be 
competent for more than a very few years. There 
is plenty of material, of both politics, in the pres- 
ent court, from which to make a good chief. Prob- 
ably the judges would be satisfied with the promo- 
tion of any one of their number, so great is their 
harmony and so small is their partisanship. To ig- 
nore the deserts of these learned, experienced, faith- 
ful and approved judges, and to put over them a 
stranger to their decade of counsel and service, 





would be an unhandsome and ungracious act, which 


we cannot contemplate without irritation, and sur- 
prise that it should be suggested. The nomina- 
tion by one party of the present chief judge, Fol- 
ger, since the above was written, is perfectly unex- 
ceptionable, and settles one-half of the suggested 
difficulty. 





The American Bar Association met in a large hail, 
but a small hall would have held them. A boy does 
not become a man by getting into his father’s trous- 
ers. The attendance was certainly no larger than 
last year, and it is whispered that the membership 
has fallen off very considerably. The old familiar 
faces of Bristow, Phelps, Poland, Potter, Hunt, 
Young, Butler, Bullard, etc., ruled the scene, and 
there was the same noticeable preponderance of 
southern and western, and absence of New York, 
representatives. Speaking of the portions of the 
exercises which we were able to attend, they were 
scarcely so interesting as those of last year. The 
paper on ‘‘Sunday Laws” was an hour’s dry state- 
ment of the statutory provisions of the different 
States for the observance of Sunday, with a few 
minutes of sensible suggestion for amelioration of 
these absurd laws. Much of the essay was inaudi- 
ble, but it seemed to us that while the opportunity 
was favorable and the subject was a good one, the 
treatment was not exactly suited to the occasion. 
Mr. Parker’s address on Hamilton and Patterson 
was a brilliantly-written and effectively-delivered 
production, albeit the information about [Jamilton 
was already somewhat familiar. But why did Mr. 
Parker feel bound to treat of the ‘‘ architects of the 
Constitution ?” Is it made incumbent by the laws 
of the association? Are there not several topics of 
more absorbing present interest? It strikes us that 
Last year Mr. Phelps pronounced Marshall 
the architect of the Constitution. This year Mr. 
Parker pronounces Hamilton and Patterson the 
architects. When is this thing to end? If it goes 
on, we shall incline to the belief that the job was 
sub-divided to conciliate a number of rival bidders 
for the construction of that ancient edifice. Thus 
far only three States have been heard from, and we 
shudder when we think of the future constitutional 
possibilities. The vivacious Mr. Hunt presented his 
report on Legal Education and Admission to the 
Bar, and the association, after a spirited debate, 
nearly all on one side, from a suspicion that the 
first resolution meant more than Mr. Hunt thought 
it meant, and opened the door to permanent prac- 
tice for non-residents, and that the scheme of edu- 
cation contemplated in the other resolutions was too 
ponderous, laid it on the table, as they also did Mr. 
Broadhead’s substitute of State law schools whose 
diploma should entitle to admission — a proposition 
in favor of which a good deal can be said. So 
much for what we heard. 


way. 





Now as to what we did not hear. Presi- 
dent Bristow’s address seems to have been well 
received, and to have been an intelligent and 
complete summary of last year’s legislation, much 
of which was peculiar and interesting. It must 
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be said in Mr. Hunt’s praise that he made a re- 
port. He was the only committee-man who suc- 
ceeded even so far. Mr. Butler was prevented by 
the absence of his colleagues and his inability to 
confer with them, although his report was otherwise 
ready. None of the other committees had heard 
from their chairmen. Mr. Evarts, strange to re- 
late, not only made no report, but was not even pres- 
ent, and sent no excuse. Of the papers of Messrs. 
Bispham and Hyde, we can only say that while 
Mr. Hyde’s subject was well chosen, it seems to us 
that Mr. Bispham’s subject was neither of import- 
ance nor of interest sufficient for the occasion. 

It is evident that the association is 
great success, and is not likely to be. Why is 
it not? Is it because lawyers are not naturally 
gregarious, or have no interest in these matters, 
or are intent on their own enrichment and ag- 
grandizement; or is it because of some fault of 
management ? Every other class of men can hold 
successful conventions—clergymen, physicians, 
dentists, manufacturers, publishers, strong-minded 
women, Concord philosophers, and fanatics of every 
description. The ‘‘masonic order” will travel a 
thousand miles for the privilege of pranking about 
the streets of Chicago and tumbling down in a sun- 
stroke. But it seems impossible to persuade a hun- 
dred lawyers to meet in council. We are no better 
off so far as our own State Bar Association is con- 
cerned. We do not believe that lawyers are averse 
to the counsel and companionship of their profes- 
sional brethren. We know that they are the most 
harmonious and sociable of all classes of men. We 
do not think them particularly selfish. Therefore 
we are fain to suspect that the cause of this state of 
things is in the management, but wherein we do not 
feel called upon just now to offer a conjecture. It 
would seem obvious, however, that it is better to 
select for chairmen of committees men who are able 
and willing to do something, like Messrs. Hunt and 
Butler, than to put great names on the programme 
and get no response. 


not a 


Our correspondents ask us a good many questions 
which we cannot answer. Now we propose for once 
to give them some questions. If Dr. Buchanan has 
committed suicide, can his bail be held? Ordina- 
rily, death of the principal releases the bail, but 
how is it when the principal has brought about his 
own default by a voluntary death? Again: if a 
rescue is attempted, and the sheriff's posse is over- 
powered, has the sheriff a right to kill the prisoner, 
as is reported to have been done recently in 
Georgia ? 


— 


NOTES OF CASES. 


N Nuckolls v. Commonwealth, 32 Gratt. 884, it is 
held that the game of poker, or draw poker, is 
not a game of the like kind with faro, keno, etc., 
and does not come within the meaning of the stat- 
ute against keeping tables for such games or “ tables 
‘Tn regard to 


of the like kind.” The court said: 





what is a table of the like kind with those specified 
in the statute, according to its true intent and mean- 
ing, there are two decisions of this court which 
seem to settle the matter beyond all controversy. 
They are, Commonwealth v. Wyatt, 6 Rand. 694, de- 
cided in 1828; and Huff's case, 14 Gratt. 648, de- 
cided in 1858. In Wyatt's case it was unanimously 
held by the late general court, in an opinion deliv- 
ered by Daniels, J., that ‘the distinctive feature in 
the character of the games called A BC and EO 
and faro bank, is that the chances of the game are un- 
equal, all other things being equal, and those wne- 
qual chances are in favor of the exhibitor of the games 
or tables. If other games resemble those standard 
games in that distinctive feature, they come within 
the terms of the 17th section of the Gaming Act 
(corresponding with the 1st section of the present 
Gaming Act), being ‘gaming tables of the same or 
like kind,’ and are liable to the penalties denounced 
against those standard games, whatever may be the 
denomination of those other games, and whether 
played with cards, dice, or in any other manner.’ 
In /Tuff’s case it was unanimously held by this court, 
in an opinion delivered by Allen, P., that ‘an in- 
dictment for gaming under the 1st section of chap- 
ter 198 of the Code (corresponding with the 1st sec- 
tion of the Gaming Act in the present Code), must 
charge the playing of one of the games specified; 
or it must show by averment that the gaming 
charged is of the like kind as those specified — that 
is, that the chances of the game are unequal, all 
other things being equal.’ These two cases clearly 
show that the game proved to have been played in 
this case was not a game of the like kind with any 
of those specified in the statute, as it was clearly 
not one of the games so specified.” In Stith v. 
State, 13 Ark. 680, it was held by the Supreme 
Court of that State that the owner or occupant of a 
house, etc., cannot be indicted under the 4th sec- 
tion of the Gaming Act for permitting poker or any 
of the small games of cards mentioned in the 8th 
section of the Act to be played in his house, etc., 
but only for suffering some of the games, tables, 
cards, etc., embraced in the previous sections to be 
played, etc., therein. The court said: ‘‘ An atten- 
tive perusal of the statute makes the conclusion al- 
most irresistible that the first seven sections are in- 
tended to relate exclusively to the banking games, 
whether called by the names specified or by any new 
name or device. They are usually exhibited by per- 
sons whose occupation it is to prey upon the com- 
munity, and who are therefore peculiarly obnoxious 
to the laws, which design also to punish with equal 
severity those who allow them to be exhibited in 
their houses.” In Kennon v. King, 2 Mont. 437, the 
court held that poker was a game of chance, and 
they would take judicial notice of it. 





In Smith v. Schooner *‘ J. C. King,” U. 8. District 
Court, 10 Pitts. Leg. Jour. 274, it was held that a 
seaman upon a schooner in the harbor of Frankfort, 
Michigan, where she was towed to receive a cargo 
of lumber, cannot refuse to work on Sunday in 
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loading the schooner where the towing vessel is not 
able to enter the harbor by reason of an insufficiency 
of water, but is lying outside in the lake awaiting 
the schooner and is in a place of danger. Where 
the master of the schooner was of opinion that it 
was necessary for the safety of the towing vessel 
that the loading of the schooner (begun on Friday) 
should be completed on Sunday, and ordered the 
work to be done, it was the duty of the crew to 
obey, and a seaman refusing to work on Sunday was 
rightfully expelled from the schooner and forfeited 
his wages for his disobedience. The court said: 
‘‘T am satisfied from all the evidence, that with 
reference to the situation of the Davidson, there 
was reasonable necessity for the Sunday labor which 
the libellant was called upon to perform. It was, 
however, for the master of the King, under the 
then existing circumstances, to determine whether 
the work of loading the schooners was necessary for 
the safety of the Davidson, and obedience to his 
orders was the plain duty of the libellant. It was 
not for him to set up his judgment against that of 
the master. That it was Sunday was no excuse for 
his refusal to perform the duty required of him 
(The Richard Matt, 1 Biss. 440), and I am of opinion 
that the master of the King had a clear right to dis- 
charge the libellant for his disobedience. Had these 
four rebellious seamen been permitted to remain on 
board, their spirit of insubordination might have 
infected the rest of the crews.” To the same effect, 


Leslie v. Mackie, 21 Alb. L. J. 425. 


American Insurance Co. v. Foster, 92 Til. 334, is a 
curious case of vacancy within the meaning of an 
insurance policy. The insurance was on premises 
described as a school-house. There was the usual 
condition against vacancy. The school was discon- 
tinued, and the building was subsequently occupied 
as a dwelling, until April, and was then vacant un- 
til the 14th of October, when it was burned, while 
unoccupied. It was held that the insurance was 
forfeited. The court said: ‘‘It is, however, con- 
tended that as the building was insured as a school- 
house, and the company knew it was to be so used, 
it may be inferred that it was intended to be vacant 
and unoccupied as common public school-houses 
usually are in vacation; that all know that the com- 
mon public school-houses of the country are not 
continuously occupied, and it must be inferred that 
occupancy of that character was intended. If such 
had been the intention of the parties, they would 
no doubt have so written the condition. And the 
bare reading of the language repels such an infer- 
ence. The language requires a continuous and un- 
interrupted occupancy, «at least of the character usual 
to houses occupied for schools, It may be and proba- 
bly is true, that there being no person in the build- 
ing of nights and Saturdays and Sundays would not 
amount to a breach of the condition and avoid the 
policy, as such is the usual manner of occupying 
school-houses. But the most strained construction 
cannot go beyond that, so as to hold that it need 
not be occupied as a school or as a residence for 





several months.” In the absence of any condition 
against change of occupation, we should say this 
limitation of the vacancy to nights, Saturdays, and 
Sundays, is wrong, for the insurers must have con- 
templated the usual vacancy for several months 
during vacation. But the length of the vacancy 
here probably takes the case out of that rule, for the 
building was unoccupied even within its customary 
use as a school-house. In Whitney v. Black River 
Ins. Co., 72 N. Y. 117; 8. C., 28 Am. Rep. 116, it 
was held that the temporary discontinuance of a 
saw-mill, on account of low water, diminished cus- 
tom, or derangement of machinery, did not amount 
to a breach of the condition against vacancy. ‘It 
is to be construed in view of the character and sit- 
uation of the property insured, and the contingen- 
cies affecting its use, to which this and other prop- 
erty of like character, similarly situated, is subject.” 
**Take the case of the insurance of a church build- 
ing, school-house, or cider-mill. Would the fact 
that the church was closed for six days consecutively 
each week be a violation of the condition in ques- 
tion, or would the school-house in vacation time, or 
the cider-mill when no apples were to be had, be 
without the protection of the policy ?” 


——___@—__— 


ESCAPE. 

W E have long thought that to punish a prisoner 

for escape is a refinement of cruelty. To es- 
cape from restraint is an instinctive impulse. We 
see it in the smallest children. Man but obeys his 
natural promptings in breaking jail. Why should 
society punish him for it ? Why should an officer 
of justice be justified in pounding to a jelly or in 
shooting to death an escaping prisoner, charged 
with felony, if he cannot otherwise prevail on him 
to stay? Why may not society just as logically 
punish him for not having voluntarily given himself 
up to justice, as for trying to get away when justice 
has overtaken him ? If a man cruelly whips a run- 
away horse, or tortures a squirrel recaptured after 
escape from his revolving cage, or a runaway dog 
which sees preparations for putting him to churn, 
Mr. Bergh will be on his track very quickly. Why 
punish a man for himself obeying the same instincts? 
It may be said, because he knows better than to es- 
cape. We should rather say, he knows better than 
to stay to be caught or punished. 

The foregoing may sound like a mid-summer jest 
to old lawyers, but we are deadly serious. We have 
good backing, too. Dr. Wharton says, 2 Crim. Law, 
§ 1678, note: ‘*Whether, in a humane jurispru- 
dence, the unresisted escape of prisoners from cus- 
tody is a punishable offense, may well be doubted. 
The later Roman common law holds that it is not. 
The law of freedom, so argue eminent jurists, is 
natural; the instinct for freedom is irrepressible; if 
the law determines to restrain this freedom, it must 
do so by adequate means; and it cannot be consid- 
ered an offense to break through restraint when no 
restraint is imposed. Undoubtedly it is a high 
phase of Socratic heroism for a man condemned to 
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death or imprisonment, to walk back, when let loose, 
to be executed or imprisoned. But the law does 
not undertake to establish Socratic heroism by in- 
dictment. It would not be good for society that 
the natural instinct for self-preservation should be 
made to give way to so romantic a sentiment as is 
here invoked; and it is a logical contradiction to 
say that the scaffold and the cell are to be used to 
prove that the scaffold and the cell are of no use, 
If men voluntarily submit to punishment, then com- 
pulsory punishment is a wrong. Besides this, a 
jailer may argue that if we hold that a prisoner is 
under bonds as much when he is let loose as when 
he is locked up, there is no reason for over-careful- 
hess in locking up. Following these views, the con- 
clusion has been reached that an unresisted escape 
is not per se an indictable offense, and this view has 
been adopted by all modern German codes. The 
English decisions on this point may be too firmly 
settled to be now shaken; but considerations such 
as those which have been mentioned may not be 
without their use in adjusting the punishment on 
convictions for unresisted escapes.” 

It seems to us more reasonable to reward a_ pris- 
oner for staying quietly and obediently in jail, as 
some States now do, than to punish him for runnin 
away. If it is cruel to punish a man for breakin 
jail, what shall we say of punishing his wife for aid- 
ing him ? 

The law is guilty of cruelty quite worthy of the 
inquisition in this regard. For example, an impris- 
oned convict went by permission of his keeper 
about the land connected with the jail, went to 
market and brought back provisions for the inmates 
of the jail, cooked food for them in the kitchen of 
the dwelling-house attached to it, went to the adja- 
cent barn and there fed and milked the cow, and 
from the barn departed and left the State. //eld, a 
criminal escape. iley v. State, 16 Conn. 47. What 
a cat-and-mouse-play doctrine is this! Even if the 
jail is so unhealthful and filthy as to endanger his 
life, he is punishable for breaking out. State vy. 
Davis, 14 Nev. 439. ‘‘The necessity, to excuse,” 
say the court, ‘‘must be real and urgent, and not 
created by the fault or carelessness of him who 
pleads it.” He should have ‘‘ exhausted the lawful 
means of relief in his power before attempting the 
course pursued, It was not shown or claimed that 
he had ever complained to the sheriff or the board 
of county commissioners, or that he had ever en- 
deavored to obtain relief by any lawful means.” 
Well, suppose he had complained, and his com- 
plaints had not been heeded, he could not help him- 
self. So held in Stuart v. Board of Supervisors, 83 
Ill. 341; 8. C., 25 Am. Rep. 397; People v. Same, 
84 Ill. 303; 8. C., 25 Am. Rep. 461. In these cases 
there was a disclosure of frightful filth and unhealth- 
fulness, but the Court of Chancery in the first case 
said the prisoner had a remedy at law, and they 
would not enjoin the use of the jail; and in the 
latter the court of law said that they could not com- 
pel the supervisors to provide a suitable jail, so 
long as they provided any. So the prisoner had to 
stay until the bugs should carry him out. It is a 
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comfort, however, to know that if the jail takes fire 
he is not bound to stay and be burned to death; 2 
Whart. Crim. Law, § 1676; and that he may go to 
a necessary, in the yard, at night to attend a call of 
nature, if there are no accommodations in the jail. 
Pattridge v. Emmerson, 9 Mass, 122. But he cannot 
go for this purpose to the yard unless there is a 
necessary in it. McLellan v. Dalton, 10 id. 191. 
The two last were cases of imprisonment on civil 
process, 

3ut he is bound to stay in jail even if he is inno- 
cent. So held in State v. Lewis, 19 Kans. 260; 8. 
C., 27 Am. Rep. 113. The prisoner, awaiting trial 
onacriminal charge, escaped, and being rearrested, 
was tried and acquitted of that charge. Then they 
tried him for escape, and held that he could not 
plead his acquittal of the main charge as a defense. 
‘IIe escaped ‘before conviction,’” say the court. 
‘*When a party is in legal custody, and commits an 
escape, we do not think that it depends upon some 
future contingency whether such an escape is an 
offense or not.” Perhaps so, if you try him for the 
escape first, but if it is first demonstrated that he is 
innocent of the main charge, and consequently had 
a legal right to go free, why punish him for going 
free without awaiting the legal demonstration ? In 
People vy. Washburn, 10 Johns. 160, the prisoner was 
held not indictable for aiding the escape of one in- 
dicted ‘‘on suspicion of having been aeccessary to 
the breaking of a certain house, ‘‘ with intent to 
commit a felony,” because no distinct felony was 
thus charged, But according to the Kansas court 
the escaping prisoner must have waited to have the 
indictment quashed, 

And finally, to cap the climax of absurdity, the 
law holds that a prisoner has escaped when he has 
not actually escaped, but has the means of escape, 
as where, on civil process, the sheriff committed a 


jailer to his own jail, of which he continued to hold 


the keys, but where he remained. Steere v. Field, 2 
Mass. 486. Under this doctrine St. Peter would 
have been indictable for escape, although he did not 
offer to go, and assured the jailor, ‘* we are all here.” 
So in this case the law holds the prisoner to blame 
for not following the instincts of nature, and avail- 
ing himself of the opportunity to set himself free, 


——__—_@——___—_—— 


LIMITED LIABILITY OF SHIP-OWNERS. 


I. 


\ ig large number of marine disasters at sea, in 

waters near our coast and in our harbors, during 
the present year, has induced frequent reference to the 
United States statute limiting the liability of ship- 
owners in such cases. Act March 3, 1851, vol. 9, p. 635, 
$$ 1, 3,4, 5,7; U.S. R.S., $$ 4282-4286, 4289. A review 
of the decisions in this country and in England, on 
some of the questions that have arisen under this and 
similar statutes, may not be unprofitable to the pro- 
fession. 

By the civil law, the owner of a vessel, or exercitor, 
was personally bound for all the acts of the master, as 
well ex delicto as ex contractu, falling within the range 
of his authority as master. If there were several 
exercitors, each was bound in solide for the full amount 
of the obligations of the master arising ex contractu; 
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but for obligations ex delicto each was bound only for 


his part, in proportion to the interest he had in the 
ship. The Rebecca, Ware, 194, 195. 

But Judge Ware was of opinion that so early as the 
compilation of the Consolato del Mare, which embodied 
or became the maritime law of the Mediterranean 
powers, the principle was established that ship-owners 
were not liable either for the contracts or torts of the 
master, beyond their interest in the vessel. Ware, 196. 

And by the end of the seventeenth century that 
principle seems to have been so generally adopted by 
the maritime nations of Continental Europe, as to be 
fairly considered a part of their general maritime law. 
Machlachlan on Shipping, 110; Ware, 196-198. Whether 
it is now modified by legislation, and if so, to what ex- 
tent, we have not attempted to ascertain. 

But this principle was never adopted in England 
until established by act of Parliament; and in the 
absence of any legislation on the subject, it was never 
doubted that the responsibility of the ship-owner was 
co-extensive with the loss sustained. 

The first act of Parliament on the subject was passed 
in 1734 (7 Geo. II, ch. 15), and limited the liability of 
the owner to the value of the vessel and freight in case 
of embezzlement, etc., of the goods and merchandise 
on board, “or for any act, matter or thing, damage or 
forfeiture done, occasioned or incurred”’ by the mas- 
ter or mariners, without the privity and knowledge of 
the owners. 

Further acts were passed for the benefit of ship- 
owners in 1786 (26 Geo. III, ch. 86), and in 1813 (53 Geo. 
III, ch. 159); and these three acts were in force at the 
time of the passage of the act of Congress in 1851. 

They were subsequently repealed, after the passage 
of the Merchant Shipping Act, 1854 (17 and 18 Vict., 
ch. 104), which was amended in 1862 by act 25 and 26 
Vict., ch. 63, § 54. 

The courts of the United States, from the earliest 
period down to the passage of the act of 1851, both in 
admiralty and common-law causes, while fully recog- 
nizing the limited liability allowed in Continental 
Europe, refused to admit it here, and held the ship- 
owner personally for the full amount of the damage 
done, without regard to the value of his interest in the 
vessel. Del Col v. Arnold, 3 Dall. 333; The Amiable 
Nancy, 1 Paine, 111, 118; Pope v. Nickerson, 3 Story, 
465, 480, 492; Hale v. The Washington Ins. Co., 2 id. 
176; N. J. Steam Nav. Co. v. Merchants’ Bank, 6 How. 
844, 435. 

Therefore in all cases to which the law of this country 
applies, the ship-owner can only exonerate himself 
from liability, in the cases mentioned in the statutes, 
by bringing himself within its terms. 

The United States statute is not expressly made 
applicable to foreign vessels. By the terms of the 
English act of 1862, *‘the owners of any ship, whether 
British or foreign,” are entitled to its benefit. 

Under the earlier acts, which did not contain this 
provision, the question was much discussed, in what 
cases, if any, the owners of foreign vessels could take 
advantage of the law. The opinions and arguments 
of the judges will be best given in their own words. 

The case of The Carl Johan, in 1821, before Lord 
Stowell, cited 1 Hagg. 113; 3 id. 186, was a case of col- 
lision off the coast of Norfolk, between a Swedish ves- 
sel, the Carl Johan, and a British ship. The Carl Johan 
was adjudged in fault, and the owners claimed tho 
benefit of the act of 53 Geo. ITI, ch. 159. 

According to the citation in 1 Hagg. 113, where the 
case was cited by counsel, before Lord Stowell himself, 
after alluding to the ancient rule of full responsibility 
of the ship-owners, he said: ‘* But the avowed purpose 
of the relaxation of this rule of law was to protect the 
interests of those engaged in the mercantile shipping 
of the State, and to remove the terrors which would 
otherwise discourage people from embarking in the 








maritime commerce of a country, in consequence of 
the indefinite responsibility which the ancient rule 
attached upon them. It was a measure evidently of 
policy, and established by countries for the encourage- 
ment of their own maritime interests.”” The court 
held that it was a law as to British ships but not as to 
foreign ships, nor for foreign owners, and that there- 
fore the owners of the Carl Johan were not entitled to 
its benefits. 

In the reference to the case in 3 Hagg. 186, the de- 
cision is stated to have been put upon the different 
ground, “‘that with reference to foreign vessels, the 
act only applied in cases where the advantages and 
disadvantages of such a rule were common to them and 
British vessels; that if all States adopted the same 
rule there would be no difficulty, but that no such 
general mutuality was alleged; that if the law of 
Sweden adopted such arule, it would apply to both 
countries, but that Sweden could not claim the pro- 
tection of that statute without affording a similar pro- 
tection to British subjects in similar cases.” 

Perhaps each of these reports is partially correct; and 
Lord Stowell may have put his decision on the ground 
first stated, with the proviso that if it had been shown 
that Sweden had enacted and applied a similar law in 
favor of British ships, he would have allowed the Curl 
Johun the benefit of the act. 

But it will be seen hereafter that Dr. Lushington 
expressly repudiated this latter doctrine, in a case 
where the question was directly raised, and held that 
the court could not administer the statute on the prin- 
ciple of reciprocity, without an uct of Parliament ora 
treaty. 

The case of the Carl Johan has been criticised on the 
ground that by a general clause, the act 53 Geo. III, 
ch. 159, applied only to registered British ships; as to 
which see the remarks of Vice-Chancellor Wood, 4 
Kay & Johns. 378. 

Cope v. Doherty (1858), 4 Kay & Johns. 367, arose out 
of a collision between two American ships on the high 
seas. Proceedings had been commenced against tho 
plaintiffs’ vessel in admiralty, p. 881. Thereupon they 
filed their bill in chancery, as allowed by the British 
statute, admitting their liability for the collision, but 
claiming to have it limited to the value of their ship 
and its freight. Several of the defendants demurred 
to the bill, and some of the defendants, who demurred, 
were British subjects. 

Vice-Chancellor Sir W. Page Wood said: ‘In con- 
struing any act of the Legislature, the verbal construc- 
tion of the particular section in question, if it be plain 
and simple, must govern the court in arriving at its 
conclusion. If there be any degree of doubt or diffi- 
culty upon the wording of the particular section in 
question, the court is entitled to look, first at the cir- 
cumstances attending the passage of the act, next at 
the preamble, so far as it affords any indication which 
may serve as a key to the interpretation of the act, and 
then, I may add, to the whole purport and scope of the 
act, to be collected from its various clauses, other than 
the particular clause, the meaning of which is in 
dispute. 

‘*Now as regards the construction of the particular 
section here in question, I apprehend there can be no 
doubt, that if we were simply dealing with an act of 
our own Legislature, relating to shipping, there would 
be aclear presumption a priori that the act referred 
simply to the ships of our own country, it being the 
plain and obvious rule, in construing the enactments 
of any Legislature, that the Legislature of each inde- 
pendent country must be supposed to deal with those 
subject-matters which are within its own control and 
jurisdiction. As Dr. Lushington expresses it, in the 
case of The Zollverein, 2 Jur. (N. 8.) 429, ‘in looking to 
an act of Parliament with reference to such a question 
as Iam now discussing, viz., as to whether it is in- 
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tended to apply to foreigners or not, I should, in 
endeavoring to ascertain the construction of the act, 
always bear iu mind the power of the British Legisla- 
ture; for it is never to be presumed, unless the words 
are so clear that there can by no possibility be a mis- 
take, that the British Legislature exceeded that power, 
which according to the law of the whole world prop- 
erly belonged to it. The power of this country is to 
legislate for its own subjects all over the world and as 
to foreigners within its jurisdiction, but no further. 
Prima facie, therefore, it would not be the true con- 
struction of the clause presented for my consideration 
that it is applicable to foreign ships on the high seas — 
matters in themselves entirely beyond the jurisdiction 
and scope of the Legislature of this country.’ 

** However, there are other clauses of this act of Par- 
liament by which foreign vessels may occasionally be 
affected, and which may make it advisable to call in 
aid those additional guides to which I have referred 
for arriving at the true construction, namely, the gene- 
ral circumstances under which the act was passed, and 
the preamble of the act.’’ 

After showing that the preamble which recited 
merely that ‘‘it is expedient to amend and consolidate 
the acts relating to merchant shipping,’’ shed little or 
no light on the question, and referring to the decision 
of Lord Stowell in The Carl Johan, the vice-chancel- 
lor proceeds: 

“The general law, however, which is there laid down 
by Lord Stowell, seems to me to be very material in 
coming to a conclusion as to the object of the present 
statute, framed as it is by way of consolidation of the 
law as it existed when the act was passed.”’ 

He then argues that the general law, or law of na- 
tions, with regard to injuries of this description, has 
provided for full compensation to the injured party ; 
and that a construction of the statute which would 
restrict the rights of foreign owners under this general 
law, whenever run down by a British ship upon the 
high seas, would be the last construction he ought to 
adopt. 

As regards this part of the opinion, it is to be re- 
marked that unless it has reference tothe “general 
law” as administered in British courts, and the rights 
of foreigners therein, it seems to be founded on a mis 
apprehension, the general maritime law on the conti- 
nent being different, as we have seen. 

After showing how unjustly such a construction of 
the act might operate against nations with a small 
marine and employing a’small class of vessels, the vice- 
chancellor proceeds to consider the application of vari- 
ous other provisions of the Merchant Shipping Act to 
foreign vessels. He then says: 

“In the case before me it is damage done by one 
American ship to another American ship on the high 
seas. Now hitherto I have considered only the ques- 
tion as between a ship of this country and a ship of a 
foreign country. Even in such a case, it appeared to 
me, as I have said, that it would be beyond the proy- 
ince of the Legislature of this country, and unreason- 
able and inequitable to legislate; but to suppose that 
the Legislature of this country had it in contemplation 
to restrict the natural rights I have referred to as 
between two ships, both belonging to foreign coun- 
tries, on the high seas, would be still more startling 
than to presume that it intended to deal with foreign- 
ers in a case where those who are affected by the act of 
such foreigners are British subjects, and amenable 
therefore to the acts of the Legislature.”” P. 383. 

“Tt was contended upon this part of the case that 
the lex fori should prevail upon those general grounds 
upon which the lex fori has been held to operate. But it 
is clearly laid down by Dr.Lushington in the case of The 
Zollverein, citing with approbation Mr. Justice Story’s 
work on the subject (Confl. of Laws, § 558), that 
although the lex fori has application to every thing 





concerning the form of the procedure with regard to 
the substunce of the proceeding, it has no application 
whatever. And clearly an act which limits the dam- 
ages to which the ship-owner is to be liable, under 
circumstances like the present, deals with the sub- 
stance and not the form of the procedure.”’ 

The opinion concludes: ‘‘I have not commented 
upon what was alleged in the argument in support of 
the bill, that the American law is identical with our 
own upon the point in question, because that is not 
averred upon the bill, and not being averred, I cannot 
take cognizance of it. If that were averred and 
proved,a case of a different description might arise 
between the plaintiffs and such if any of the defend- 
ants as may be Americaus. Ishould be competent to 
administer American law between Americans coming 
here for relief. 

“As regards such of the defendants who have de- 
murred, as are English, it will be useless to amend; 
for as against them no amendment will better the 
plaintiff's case. * * * As regards such of them as 
are English I entertain no doubt.” 

The demurrer being allowed, the plaintiffs appealed, 
and after argument the appeal was dismissed by the 
lords justices. 2 De Gex & Jones, 614. 

Knight Bruce, L. J., said he was of opinion, consid- 
ering the state of the law of England immediately 
before the passing of the act, and considering the con- 
text, that the court ought not to construe the * limited 
liability sections as applying to the case. He expressly 
declined to say whether the plaintiffs would have been 
right or wrong if one of the two ships had been Brit- 
ish, or if the collision had happened in a British river 
or port.” 

Turner, L. J., said: ‘**The words of these sections 
are no doubt wide and extensive. * * * But itis 
not because general words are used in an act of Par- 
liament, every case which falls within the words is to 
be governed by the act. It is the duty of courts of 
justice so to construe the words as to carry into effect 
the meaning and intention of the Legislature.” 

“This isa British act of Parliament and it is not, I 
think, to be presumed that the British Parliament 
could intend to legislate as to the rights and liabilities 
of foreigners. In order to warrant such a conclusion, 
I think that either the words of the act ought to be 
express, or the context of it ought to be very clear.” 

“Another consideration, which, as it seems to me, 
bears strongly upon the general words of these sections 
of the act, is, | think, furnished by considering the 
source from which these sections are derived. They 
are plainly taken from 53 Geo. 3, ch. 159, and the prior 
acts on which that statute was founded, and those 
acts had, before the passing of this act, been decided 
not to apply to foreign rights. The Legislature cannot 
be supposed to have been ignorant of that decision at 
the time this act was passed, and it cannot, Ll think, 
be imputed to it, that with that knowledge it intended 
to alter the law on this important question without 
some more definite expression of that intention. 

“But what seems to me to be more decisive upon 
the subject is the context of the act. Ifthe 504th sec- 
tion (corresponding to § 4283, U. S. Rev. Stats.), 
reaches the case of a collision between foreign vessels 
owned by foreigners, the 503d section (see § 4281, U. 
S. Rev. Stats.) must also reach that case, and then we 
must suppose that the British Parliament meant by 
this act to legislate upon the questions what should be 
inserted in the bills of lading of foreign shippers and 
what should be declared by them to the masters of 
the vessels on board which their goods were shipped.” 

‘“*An attempt was made on the part of the appellants 
to bring this case within Don vy. Lipman, and cases of 
that class (on the lex fori); but I think those cases 
have no bearing upon the point. This is a question of 
liability, and not of procedure.” 
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The case of The Wild Ranger, 32 L. J., Adm. 49 (1862), 
arose out of a collision on the high seas between the 
American ship Wild Ranger and the British ship Cole- 
roon. The Wild Ranger was held solely to blame for 
the collision. The owners of that ship thereupon 
claimed a limited liability not only under the act of 
Parliament, but also under the act of Congress of 
1851. It does not appear to have been alleged in the bill 
that the benefit of the latter act was extended to for- 
eigners, although that position was taken in the argu- 
ment. 

Dr. Lushington said that the first question was as to 
the right of the owners of the American ship, under 
the circumstances of the case, to the benefit of sec- 
tion 504 of the Merchant Shipping Act of 1854, and 
that it was not directly governed by any decided case. 
He referred at length to the opinion of Lord Stowell 
in The Carl Johann, as cited in 3 Hagg. 186, to the 
effect that if Sweden adopted such arule as the British 
statute it would apply to both countries, and said: 
“Now, if that presumption is to be taken as true, as 
laid down by Lord Stowell, it certainly goes a very 
considerable length in supporting the claim which has 
been preferred to limited liability on the present occa- 
sion. But I cannot assent to that opinion, nor do I 
believe, that if that case had been fully reported, Lord 
Stowell meant in realtty to lay down, for the reasons I 
am about to state, any such doctrine at all; but I at 
once think it right to say most distinctly that to that 
doctrine [ cannot assent.”’ 

After reviewing the previous decisions he said: ‘It 
is right to bear in mind the position of Lord Stowell 
it is undenied on all hands — viz., that the ancient law 
was that of unlimited liability; and then the question 
arises, by what authority that ancient law can be al- 
tered, and whether it has been altered by any author- 
ity which the court is bound toobey. * * * Iknow 
of no authority —and I apply this observation more 
particularly to what is said to have fallen from Lord 
Stowell in the case of The Carl Johan— by which the 
ancient law could be changed save by an act of Par- 
liament. 

“Now as to the statute in question and the 504th 
section of it (see § 4283, U.S. Rev. Stats.), it is obvious 
that this section refers, or may refer, to collisions on 
the high seas; and upon the present occasion the col- 
lision in question took place upon the high seas. The 
presumption of law, as established by the case of Cope 
v. Doherty, is that the British Parliament never in- 
tended to legislate for foreigners on the high seas. 
Now what difference does it make that the collision 
took place with a British ship? How can it be said 
that the statute shall be so construed that limited lia- 
bility shall be refused to the wrong-doer of two foreign 
ships and granted to the wrong-doer of one foreign 
ship in collision with a British vessel? There is noth- 
ing whatsoever in the statute itself that I can discover 
which sanctions or even permits such mutable con- 
struction. The statute applies to all foreign ships on 
the high seas or tonone. To draw a distinction between 
the collision of a foreign ship with a foreigner, or with 
a British ship on the high seas is, so far as the con- 
struction of the statute is concerned, purely arbitrary. 
On what ground can such a proposition be maintained ? 
On the ground that if ceteris paribus, the British ship 
had been the delinquent, her owner would have been 
entitled to unlimited liability? On this point let me 
advert to The Iron Screw Co. v. Schurrman. Vice- 
Chancellor Wood says: ‘I still adhere to the opinion 
which I expressed in Cope v. Doherty, that a foreign 
ship meeting a British ship on the open ocean cannot 
properly be abridged of her rights by any act of the 
British Legislature ;’ so that‘a foreign ship meeting a 
British ship on the ocean, and the British ship being 
to blame, no limited liability can be claimed by the 
British ship ,if the opinion of Vice-Chancellor Wood 





be correct. The actual case has not occurred, so there 
is no need for me to express any opinion upon it. 
There is no authority whatever for the construction of 
the statute now prayed. 

“Tt is right, however, that I should notice the argu- 
ment founded upon the doctrine of reciprocity. It is 
said that the United States have passed a law whereby 
in cases of collision, the delinquent ship or its owner, 
being British, is entitled to the benefit of limited lia- 
bility; that therefore this court ought in a similar case 
occurring here to an American vessel, to grant the 
same privilege. Now this is apparently a very equit- 
able proposition —to do as you have been done by. But 
consider what this court is asked todo. By the ancient 
law this court was bound to enforce liability to the ex- 
tent of the injury. How was thislaw altered? By act 
of Parliament in certain cases. True; if the statute 
empowers me to grant the application, well and good; 
if it does not, 1 want to know by what authority I 
could doso. Can it be contended that the act of Par- 
liament — my sole authority for limited responsibility 
— is of that flexible nature that it does not authorize 
me to permit limited liability in any case of given cir- 
cumstances per se; but if you had the fact that the 
nation to whom the suitor belongs ordains limited 
liability, Iam to put a different construction upon the 
words of the statute itself? Iam utterly at a loss to 
conceive how such a proposition can be maintained. 
The Instance Court of Admiralty is a municipal court. 
Itis widely distinguished from a court of admiralty 
acting under a prize commission. In the latter case 
there is a much wider discretion and greater powers 
are conferred. But in the Instance Court what au- 
thority have I to deal with an act of Parliament beyond 
carrying it into execution according to its legitimate 
construction? And such, in my opinion, is my sole 
duty. But were I disposed to part from this position— 
and assuredly Iam not—would either the authorities or 
the facts support me in so doing? 

“In my argument I have assumed that the American 
law would give limited liability toa British vessel if 
placed in similar circumstances in an American court. 
I have assumed the American law to be so, but I must 
not be understood to have declared an opinion that 
such law has been clearly and satisfactorily proved in 
this case. 

‘‘T am under the necessity of refusing this applica- 
tion.”’ 

In General Iron Screw Collier Company v. Schur- 
manns, 1 Johns. & Hemm. 180 (1860), the plaintiffs were 
registered owners of the British ship William Hutt, 
which came into collision with the Dutch ship Sophie, 
owned by natives of Holland, about two and a half 
miles from Dungeness Point. The plaintiffs claimeda 
limited liability, it having been adjudged in admiralty 
that their vessel was solely in fault. 

Vice-Chancellor Wood, in his judgment, cited with 
approval the opinion of Dr. Lushington in the case of 
The Zollverein, that ‘*‘the power of this country is to 
legislate for its own subjects all over the world, and as 
to foreigners within its jurisdiction, but no further,” 
and said, ‘‘ that is a very neat and precise statement of 
the principle on which acts of the Legislature ought to 
be interpreted.”” P. 192. 

‘“*With respect to foreign ships I still adhere to the 
opinion which I expressed in Cope v. Doherty—that a 
foreign ship meeting a British ship on the open ocean 
cannot properly be abridged of her rights by any act 
of Parliament.” P. 193. 

He then refers to the principles established in the 
law of nations that for certain purposes every country 
may legitimately exercise jurisdiction over the high 
seas within three miles from its shores, and says, that in 
dealing with so large a subject as that embraced in the 
Merchant Shipping Act, the natural desire of the Leg- 
islature would be to exert all the jurisdiction which it 
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could assert with a due regard to the rights of other 
nations; that the jurisdiction within the three-mile 
limit lawfully extended to the subject-matter of the 
504th section of the act. He appears to have conceded 
that the benefit of that section did not extend to a 
foreign ship within the three-mile limit, and to the 
objection of this want of reciprocity he answered that 
if the matter were duly brought to the attention of 
the Legislature some enactment might possibly be 
passed to remedy the alleged grievance. ‘‘On the 
other hand it is important to look at the declared ob- 
ject of all this series of statutes, namely, the advance- 
ment of British shipping and the encouragement of 
commerce; and certainly the benefit of limited liability 
would be greatly diminished if the act were held not 
to apply to a collision between British and foreign 
ships in that portion of the sea within three miles of 
the shore, where collisions would be most likely to oc- 
cur.”’ J. F. MOSHER. 


a 


NOTICE BY MAIL OF DISHONOR OF BILL. 


NEBRASKA SUPREME COURT, JULY 21, 1880. 


ForRBES Vv. OMAHA NATIONAL BANK. 


Where an indorser or other person entitled to notice of the 
dishonor of a negotiable instrument resides within the 
same post-office delivery with the one whose duty it is 
to give the notice, then the notice must be served or left 
at the residence or place of business of the one entitled 
to it, and the notice can be sent by mail only in case the 
one to be notified resides nearest to or is in the habit of 
receiving his mail matter at another post-office than 
the one from which such notice is sent. 


CTION upon a promissory note, by the Omaha 
National Bank against R. M. Ferbes and another. 
Sufficient facts appear in the opinion. From a judg- 
ment in favor of plaintiff below a writ of error was 
taken. 


George W. Doane, for plaintiff in error. 
E. Wakeley, for defendant in error. 


Coss, J. Several questions are presented by the 
record in this case, but as one of them appears to me 
to quite overshadow the vthers in point of importance, 
and the conclusion reached in its examination being 
decisive of the case, I deem it unimportant to consider 
the others. The District Court found ‘that the said 
Samuel Hawver and R. M. Forbes were respectively 
duly notified of such presentment, non-payment, and 
refusal, and that the plaintiff would look to them re- 
spectively for payment of the same, with damages and 
costs; that at the time of such presentment and noti- 
fication the said R. M. Forbes resided about one mile 
or one and a quarter miles outside of the corporate 
limits of the city of Omaha, in the State of Nebraska, 
where the said bank was situated and did business and 
said draft was payable, and where the notary herein- 
after mentioned resided, and that said R. M. Forbes 
had no regular or usual place of business in said city; 
that the post-office at which he then obtained his mail 
was the post-office in the city of Omaha, which 
was the nearest post-office to his residence, and about 
three miles therefrom; that on the evening of October 
23, 1871, when the note was presented for payment, one 
William Wallace, a notary public and agent of the 
plaintiff's bank, deposited in the post-office at Omaha 
notice in due form of the presentment and dishonor 
of said draft, and that plaintiff would look to him for 
payment thereof, directed to the said R. M. Forbes, at 
the post-office in Omaha, with the postage thereon 
paid.” 

Thus, while the court finds that the said Samuel 
Hawver and R. M. Forbes were respectively duly 





notified of such presentment, non-payment, refusal, 
etc., it does not fail to put us in possession of the facts 
upon which it bases such finding, so far as the plaintiff 
in error is concerned, and the question whether such 
facts do sustain the finding that the plaintiff in error 
was duly notified, is in my opinion the controlling one 
in this case. 

While the evidence of the fact of the depositing of 
the notice in the post-office is not by any means clear, 
yet as the same was deemed sufficient by the trial 
court, I will confine my examination to the question 
whether such fact, taken in connection with the col- 
lateral facts and circumstances surrounding this case, 
constitutes legal notice. This question has often been 
before the courts of several of the States of the Union, 
and once before the Supreme Court of the United 
States. It has not been previously brought before this 
court, and as the views and decisions upon it of the 
several State and Federal courts are altogether con- 
flicting and irreconcilable, this court should be free to 
decide it in this case as may seem most likely to meet 
with the ends of justice, and at the same time estab- 
lish a precedent the least liable to lead to unfairness 
or abuse. 

The question may be fairly stated thus: whether, 
where the drawer or indorser of a draft, note, or bill 
of exchange resides outside of the corporate limits of 
a city or village, which is the place of dishonor of such 
draft, note, or bill of exchange, but nearer to the post- 
office in such city or village than to any other post- 
office, notice of the dishonor of such draft, note, or bill 
of exchange can be legally given to such drawer or 
indorser by depositing the same in such post-office, 
directed to such drawer or indorser. 

In the case of Jreland v. Kip, which was twice before 
the Supreme Court of New York (10 Johns. 490, in 1813, 
and 1L id. 231, in 1814), it was held that where the in- 
dorser to be charged resided at Kip’s Bay, within the 
corporate limits of New York city, but outside of the 
compact portion of the city, and where the letter car- 
riers did not deliver letters, but had a place of business 
on Frankfort street, within the compact part of the 
city, where he had directed the letter carriers to leave 
all of his letters, and the notice of dishonor was put 
into the post-office in New York city, directed to the 
indorser, at his place of business on Frankfort street, 
the same was not sufficient notice of the dishonor of 
the bill to charge the indorser. In the opinion the 
court uses this language: ‘*‘ The invariable rule with us 
is that when the parties reside in the same city or 
place, notice of the dishonor of bills or notes must be 
personal, or something tantamount, such as leaving it 
at the dwelling-house or place of business of the party, 
if absent. If the party to be served by a notice re- 
sides in a different place or city, then the notice may 
be sent through the post-office to the post-office nearest 
the party entitled to the notice.” 

The authority of this case has never been shaken. 
But unfortunately, when the courts came to apply it 
to cases like the one at bar they separated widely; the 
Supreme Courts of New York, (‘onnecticut, Massa- 
chusetts, Maine, Louisiana and Tennessee holding in 
effect that the words ‘city or place,” as used by the 
court in Ireland v. Kip, should be understood as mean- 
ing the place in fact rather than in law, and that the 
indorser or maker, entitled to notice of dishonor, must 
be served personally, or by leaving the notice at his 
residence or place of business, unless he resides nearer 
to some other post-office, in which case notice may be 
sent to him by mail. Say the court, per Bronson, J., 
in Babcock v. Benham, 4 Hill, 129, ‘“‘the post-office is 
not a place of deposit for notices to indorsers, except 
when the notice is to be transmitted by mail to another 
office.”” In Ransom v. Mack, 2 Hill, 587, the same 
judge, in delivering the opinion of the court, uses the 
following language: ‘The corporation limits of our 
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cities and towns have, I think, less to do with this 


question than the mail arrangements of the general 
government and the business relations of our citizens. 
Whether mail service is good or not, does not depend 
upon the inquiry whether the person to be charged re- 
sides within the same legal district, but upon the ques- 
tion whether the notice may be transmitted by mail 
from the place of presentment or demand to another 
post-office, where the drawer or indorser usually re- 
ceives his letters and papers.” 

In the case of Shelburne Falls National Bank v. 
Townsley, 102 Mass. 177, decided in 1869, Ames, J., de- 
livering the opinion of the court, says: ‘The letter 
was left at the post-office, not for the purpose of being 
transmitted by mail to any other town or post-office, 
and not to go into the hands of any official carrier 
charged with the distribution of letters at the dwelling- 
houses and places of business of the inhabitants of the 
Vicinity; on the contrary, it did not go into the mail 
at all, but was simply deposited in the Shelburne 
Falls post-office, to remain there until called for by 
the defendant. We do not find that any case has gone 
so far as to decide that notice through the post-office 
may be given in the same manner and with the same 
allowance of time, where both parties reside in one 
town or resort to the same post-office, as where they 
reside in different towus communicating with each 
other by regular mails. 

“There may be but very little practical difference in 
this subject between letters left for deposit and those 
left for transmission; but we do not feel at liberty, 
for such considerations, to disregard distinctions, even 

. though they appear somewhat arbitrary, or attempt to 
improve rules that have become settled by judicial 
decisions and the usage of business * * *. In the 
instructions which were given to the jury these dis- 
tinctions appear to have been overlooked, and they 
may have given their verdict under the impression that 
a drop-letter, left at the post-office after the close of 
the business day on the 11th, and not likely to be re- 
ceived until the 12th, would be reasonable notice, even 
though the plaintiff bank had received the same as 
early asthe 10th. In other words, that the rule as to 
post-office notifications, where both parties reside in 
the same town or village, and resort to the same post- 
office, and where no system of distribution by letter 
carriers has been established, would be the same as if 
they lived in separate towns, having regular communi- 
cation by mail. Upon this point, therefore, the de- 
fendant’s exceptions must be sustained.’’ In the case 
of State Bank v. Rowell, 6 Martin (N. 8.), 267, the 
Supreme Court of Louisiana, by Porter, J., who deliv- 
ered the opinion, say: ‘* The case has been well argued, 
but the reasoning of the counsel, in our opinion, rested 
entirely on an incorrect view of the obligation con- 
tracted byan indorser of instruments of this kind. 
The obligation which such an act creates is strictly a 
conditional one, aud that condition is that he will pay 
the money in case the maker does not, provided due 
notice is given to him of the default of the former. 
By the lex mercutoria this fact must be proved by 
establishing that knowledge of the failure of the prin- 
cipal to pay was communicated personally to the in- 
dorser, or that information to that effect was left at 
his house. A relaxation of this rule has been intro- 
duced for the convenience of trade. When the in- 
dorsers live at such a distance that their residence is 
nearer another post-office than where the holder lives, 
in such cases it is sufficient to send by mail a notice 
directed to the indorser.”’ 

All of these cases, and many others cited in the brief 
of counsel, seem to hold that where the person whose 
duty it is to give the notice, and the one to be charged 
by the notice, both reside within the same post-office 
delivery —a term well understood in this country — 
then the notice must be served personally, or left 





at the residence or place of business of the person to 


be charged, and that the post-office can only be resorted 
to in cases where the person to be notified resides 
nigher to, oris in the habit of receiving his mail mat- 
ter at, another post-office, to which the notice may be 
seut by mail; and this I believe to be the correct rule. 
It is true that there are many decisions the other way, 
and asa question of authority, it would be one quite 
difficult to decide. The Supreme Court of the United 
States, and those of Pennsylvania, Indiana, Missouri, 
and as is claimed, South Carolina, have held to the 
contrary, that when the person to be notified resides 
outside of the legal limits of the town, city or village 
where the party giving the notice resides, but nigher 
thereto than to any other post-office, or is in the habit 
of resorting to the post-office in such town, city or 
village for mail matter, then the notice may be 
legally served on him by depositing the same in such 
post-office, directed to the person to be notified at the 
post-office where the same is deposited. 

In enumerating the States where this question has 
been decided either way, I do not include Kentucky, 
because that State is about equally divided on the 
question; the former view having been taken by the 
old Supreme Court, presided over by Chief Justice 
John Boyle, in 1832, and the latter by the Supreme 
Court of that State in 1858, in an exhaustive opinion 
by Judge Stiles. Nor dol include Mississippi, where 
the question has been several times before the Supreme 
Court, and where, unfortunately, the holdings have 
not been uniform. But their two latest, and I think, 
best-reasoned cases, follow New York, Massachusetts, 
etc. But all the cases, as well those which hold the 
latter as the former view, agree in this: that where 
the person to be notified resides in the same city or 
village with the person whose duty it is to give the 
notice, then notice cannot be given through the post- 
office. : 

Having carefully examined all the cases cited by 
counsel I have failed to find any sufficient reason, or 
indeed any reason, for a distinction in this respect be- 
tween persons residing within the city or village limits 
and those who, though living outside of such limits, are 
within the post-office delivery. Had this court the 
power to change the law it might be worth considering 
whether it would not be well to provide that all notices 
might be served through the post-office; but were any 
change in that direction contemplated, certainly no 
one would think of excluding from its operation only 
those who, from the contiguity of their residence to 
the post-office, as well as from the nature of their busi- 
ness pursuits, are the most unlikely to be incommoded 
by such change. Those inhabitants of a city or village 
who are at all likely to draw or indorse commercial 
paper, generally keep themselves in daily intercourse 
with the post-office, and when not absent from home 
would nearly always receive a notice posted to them 
at their own post-office the same or the next day. But 
this cannot be said of those who live in the country. 
They, asa rule, seldom go to the post-office oftener 
than once a week to receive their weekly newspaper, 
or less often, as called for by the needs of family cor- 
respoudence. Persons thus situated would not gene- 
rally receive a notice of protest through the post-office 
in time to answer the purpose for which notices are 
required, to wit, to give the indorser or drawer a fair 
start with others in pursuit of the property of a de- 
faulting principal. Again, the inhabitants of cities 
and villages who draw or indorse commercial paper, 
are, as a rule, business men, who do it as a part of 
their regular business, and carefully note and watch 
the dates of the maturity of such paper, and whether 
or not itis duly honored. While many farmers and 
other inhabitants of the country are in the habit of 
becoming accommodation indorsers for business men, 
they keep no dates, but rely confidently on their prin- 











THE ALBANY LAW JOURNAL. 


171 











=a 





cipal to protect their paper. To such, a prompt and 
certain notice of dishonor often may save them from 
ruin. 

It is true that the rule is well settled that where the 
person entitled to notice resides far away from the 
place of dishonor, that his place of residence is nearer 
to another post-office, or where he habitually resorts 
to another post-office for mail matter, then notice may 
be sent him by mail. This arises from the nature and 
necessities of the case; and besides, it is a fair pre- 
sumption, where a person draws or indorses commer- 
cial paper payable at a distant bank or place, that he 
thereby impliedly agrees to receive notice of its dis- 
honor through the post-office —the usual channel of 
communication between distant points. But not so 
an indorser of paper payable at a bank situated within 
his own post-office delivery. 

In most of the cases where the courts havecome toa 
conclusion different from that which I have been able 
to reach in an examination of this question, they give 
as a controlling reason for such conclusion that to re- 
quire personal notice, or its equivalent, to indorsers 
residing outside the limits of cities and villages, would 
be to lay an additional burden on the holder. Iam 
unable to accord much weight to their reason. Nota- 
ries’ fees for protest and notice, and including mileage, 
follow the protested paper, and the costs of sending a 
notary or special messenger to serve a notice anywhere 
within the delivery of any post-office in the settled 
portion of the country would be but trifling compared 
to the amount generally involved, and I think it affords 
a fair application of the maxim, de minimis non curat 
lex. 

As to the point that although the plaintiff in error 
may not have been legally notified, he afterward 
waived such notice, I huve only to say that no such 
waiver was found by the District Court, and had it 
been I do not think that there was sufficient evidence 
to have sustained it. 

Tho judgment of the District Court is therefore 
reversed aud a new trial ordered. 

Reversed and remanded. 
_—_—- > —— 
SALE OF BUSINESS AND GOODWILL. 
HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, MARCH 5, 1880. 


ENGLISH 





GINEsI v. Cooper, 42 L. T. Rep. (N. S.) 751. 


Upon the sale of a business and goodwill, it was agreed that 
the purchaser should be at liberty to use the name or 
style of the vendors for a period of two years. Afterthe 
expiration of the two years the vendors recommenced 
business under a similar name or style to that under 
which they had carried on the business they had sold, 
and also solicited their former customers. Held, that 
they must be restrained from soliciting or in any way 
endeavoring to obtain the custom of their former cus- 
tomers. Semble, that they might also be restrained from 
dealing with their formercustomers. Crutwell v. Lye, 
17 Ves. 335, observed upon. 


} OTION. The plaintiff, Mr. Samuel Ginesi, about the 

month of September, 1877, entered into an agree- 
ment for the purchase at the price of 6,0001., of the 
trade and goodwill of the business of stone merchants 
belonging to Samuel Cooper and John Hampson, and 
carried on by them at Clarence Wharf and Swan lane, 
Rotherhithe, under the name or style of ‘Cooper & 
Hampson.”’ This agreement was contained in letters 
which passed between the parties, but on the 12th No- 
vember, 1877, the defendants entered into an agree- 
ment under seal, by which, after reciting that they had 
contracted with the plaintiff for the sale to him of their 
trade or business as stone merchants, it was agreed 
that the plaintiff should have the exclusive right of 





carrying on the business or trade of a stone merchant 
at Clarence Wharf and Swan lane, Rotherhithe, under 
the name or style of ‘* Cooper, Hampson & Co.,” dur- 
ing the period of two years from the 29th September, 
1877, and afterward use the name in connection with 
his own, so as to show that he was carrying on their 
business. 

On or about the expiration of the period of two years 
the defendants recommenced business as stone mer- 
chants in King William street in the city of London, 
and solicited their former customers by letter, and 
otherwise endeavored to resume their former business, 
as appears in the facts sent out iu his lordship’s judg- 
ment. 

The plaintiff brought this action for an injunction 
to restrain the defendants, their servants, etc., from 
soliciting or in any way endeavoring to obtain the cus- 
tom or orders for goods similar to those dealt in by 
the defendants, before the sale of their business to the 
plaintiff, from such of the plaintiff's customers as were 
customers of the old business sold by the defendants 
to the plaintiff, or from attempting to take away any 
portion of the business purchased by the plaintiff from 
the defendants. 


Davey, Q. C., and J. H. Boome, for plaintiff. 


Martin, Q. C., and C. Mitchell, for defendants. We 
have a good right to set up in the same neighborhood a 
new business similar to that which we have sold to the 
plaintiff, unless it has been expressly stipulated to the 
contrary. Crulttwell v. Lye, 17 Ves. 335; Churton v. 
Douglas, 33 L. T. Rep. (O. 8.) 57; Johns. 174; Labou- 
chere v. Dawson, 25 L. T. Rep. (N. S.) 894; L. Rep., 13 
Fq. 822; Hudson v. Osborne, 39 L. J. 79, Ch. 


JeEssEL, M. R. Lord Justice James has said that the 
command * Thou shalt not steal,” is as much a portion 
of thelaw of courts of equity as it is of courts of law. 
I proceed to consider the proposition, which, as I un- 
derstand it, has been gravely argued before me. The 
facts are these: Two traders in London of consider- 
able business, of the names of Cooper & Hampson, had 
carried on the business of stone merchants fur along 
time at three places of business, namely, Clarence 
Wharf, Rotherhithe, the Midland Railway, St. Pan- 
cras, and the Great Northern Railway, King’s Cross, 
where they had what they called depots, and had es- 
tablished a valuable business as stone merchants, hav- 
ing formed a considerable connection. A gentleman 
of the name of Ginesi, who appeared to be a York- 
shireman, came from Leeds and wanted to buy this 
business. Negotiations then took place by letter, in 
which the defendants said, ‘‘ You must pay us for the 
goodwill quite independently of the wharf and the 
stock in trade and every thing else.” There was in 
fact a long negotiation, and that long negotiation 
ended in this Yorkshireman paying upward of 6,0001. 
for the goodwill, independently of paying a large sum 
of money for the stock-in-trade and so forth. There- 
upon an agreement was made as to the use of the name, 
and the agreement recites that the defendants have 
sold the trade or business of stone merchants. Then 
there was an agreement that the purchaser should have 
the exclusive right of using the name for two years, 
that is to say, the name of Cooper, Hampson & Co., 
and after the two years that he might be described as 
the successor of Cooper, Hampson & Co., and that he 
was not to make Mr. Cooper or Mr. Hampson liable as 
partners; and that isall. Then when they had sold 
the business, in the month of November, 1877, they 
sent round circulars to their customers in these terms: 
‘Dear sir. We beg to inform you that we have trans- 
ferred our business with the whole of our stock and ~ 
plant to Mr. Samuel Ginesi, of Leeds” (that is, the 
business and stock-in-trade), ‘“‘ who will carry on the 
trade in all its branches as heretofore, under the style 
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or firm of Cooper, Hampson & Co. We take this op- 
portunity of very kindly thanking you for your pa- 
tronage and support with which we have been favored 
for many years, and recommend our successor, who 
has had a great experience in the stone trade, and we 
have no doubt but he will give you every satisfaction 
by prompt and careful attention to all inquiries and 
orders intrusted to him.’’ That was sent round to the 
customers, and then they sent round another circular 
to the customers, which is signed by both of them — 
that last one was signed by Cooper & Hampson: ‘* We 
beg to inform you that we have retired from business, 
and that our successor is Mr. Samuel Ginesi, of Leeds, 
who will carry on the business in all its branches as 
heretofore, under the style or firm of Cooper, Hamp- 
son & Co. We thank you for your kind attention to 
our orders, and trust the same courtesy will be ex- 
tended to Mr. Ginesi as we have at all times received 
at your hands.’’ Thereupon Mr. Cooper and Mr. 
Hampson do retire from business, and do not carry on 
business as stone merchants, at all events for two 
years. At the end of the two years Messrs. Cooper & 
Hampson were desirous of re-entering business. It 
seems that the old business had been carried on under 
the name of Cooper & Hampson, while it ought to 
have been carried on under the name of Cooper, 
Hampson & Co.; I suppose through some of the cus- 
tomers writing letters addressed to Cooper & Hamp- 
son. It also appears that both Mr. Cooper and Mr. 
Hampson were perfectly well aware of the value 
of ‘their connection as stone merchants, that is the 
connection which they had acquired, because they 
asked for tiis large amount on the ground that their 
goodwill was not as other goodwills, and which they 
themselves designate in one of their letters as ‘‘ bad 
wills,’’ but a very good goodwill indeed; such a value 
was attached to their connection that they thought it 
necessary to ask thislarge amount forit. They do not 
suggest for a moment that if they change the wharf 
there is any thing attached to the wharf, or that they 
could not carry on the business next door or farther 
up. It is not like the case of a public house where the 
business has been carried on in a particular house. 
This is the case of a connection. It is the case of 
stone merchants who have a good connection both in 
buying and selling; and in fact that is what they sold 
for 6,000. Now the first question which I should have 
thought might have been put to Messrs. Cooper and 
Hampson, who are not here —and perhaps it is for- 
tunate they are not—is whether they thought they 
had any right, as their counsel represents at the 
bar, to set up in business the day after at a wharf next 
door, and solicit the customers of the old firm to con- 
tinue to deal with them. I am satisfied that no man 
could convince his brother commercial men that he 
was an honest man who pursued such a course of con- 
duct as that. That being so, they did not have the 
right to set up the next day, as was argued by counsel, 
and of course they could not have a right to set up 
after two years. I am at a loss to account on any 
charitable view for Mr. Cooper's conduct, or to find a 
motive which induced him to act in the way he has 
done. After the two years had expired he did this. 
It seems that there was some private letter of his 
which in some way or other had got to the wharf. By 
some mistake it was sent there, and thereupon, as I 
understand it, a notice was sent to the post-office, who 
accordingly send to him the regular notice, which he 
fills up and returns to the post-office. That is how I 
understand the evidence, and the notice is as follows: 
** Notice of removal to the Postmaster: I request that 
any letters, &c., addressed to me or to Cooper & Hamp- 
“son, at Clarence Wharf, Rotherhithe, may be redi- 
rected to Fair Lawn, Hayward’s Heath, Sussex. 
(Signature) Samuel Cooper. Cooper & Hampson.” 
He must have known that the letters then addressed 





after two years to Cooper & Hampson at the wharf 
were letters containing orders or other communica- 
tions relating to the plaintiff's business, and that if the 
request contained in this form were complied with, he 
would have got the letters intended for the plaintiff. 
It is my opinion that he knew it full well. He has not 
given any explanation in his affidavit; the explanation 
offered by his counsel is that he thought after two 
years he might resume the business. As I said before, 
in the absence of an affidavit, I could not believe that 
he really thought so, and I must now add that if he 
had made an affidavit to that effect I should not have 
believed it either. Then Cooper & Hampson do this: 
They start in business as stone merchants, under the 
old style of Cooper & Hampson. They send a former 
clerk or manager of theirs, who had been in the ser- 
vice of the plaintiff, to solicit the uvld customers, that 
is their customers before they sold the business to 
Ginesi, and asking them to deal with them. [Davey.— 
They called themselves ‘“*Samuel Cooper & Co.’’] 
It is the same firm, although not under the same name; 
I have got the card before me, and it says ‘“* Samuel 
Cooper & Co.” They induce this man, who had 
taken service, as I said before, with the plaintiff, and 
was his manager, to act for them, and I am told they 
got hold of him actually before he had quitted the 
plaintiff's service, and it is for that conduct that the 
plaintiff has brought this action, and now seeks at my 
hands an injunction. In my opinion, having sold the 
business, the attempt to take it away from the plaint- 
tiff in the way I have mentioned is neither a lawful 
nor an honest attempt, and I consider that,I should 
not be performing my duty in an adequate and proper 
manner if I hesitated to state for a moment that that 
was my opinion. Then Iam told that there is some 
authority which compels me to say that men who 
have sold their business for 6,000/. are entitled to solicit 
the old customers of the business, and to carry on the 
old trade which they have sold. I should have been 
very much surprised if any equity judge had ever laid 
down any such proposition. The exact contrary was 
decided in the case of Labouchere v. Dawson. That 
case is an authority for saying that a man who has 
sold the goodwill of his business must not solicit the 
old customers to deal with him; but I go further and 
say that he must not deal with the old customers. It is 
not absolutely necessary, perhaps, to decide that on the 
present occasion, but I state it because I think the prop- 
osition should be thoroughly understood as to what the 
meaning of selling a trade is. The present injunction 
asked for from me is only to restrain them from solicit- 
ing the customers and from taking away the plaintiff's 
business, which of course must be right anyhow; but 
if I had been asked, I certainly should have prevented 
their dealing with the old customers. Now TI will look 
at the authorities which were cited tome. In the case 
of Churton v. Douglas, Wood, V. C., says: ‘“‘It was 
argued that Lord Eldon had laid down the principle 
that an assignment of the ‘ goodwill’ of a trade simpli- 
citer’’ (this is where they contracted to sell the trade 
or the business as well as the goodwill) ‘‘carries no 
more with it than the advantage of occupying the 
premises which were occupied by the former firm, and 
the chance you thereby have of the customers of the 
former firm being attracted to those premises. But it 
would be taking too narrow a view of what is there 
laid down by Lord Eldon, to say-that it is confined to 
that. ‘Goodwill,’ I apprehend, must mean every ad- 
vantage — every positive advantage, if I may so express 
it, as contrasted with the negative advantage of the 
late partner not carrying on the business himself — that 
has been acquired by the old firm carrying on its busi- 
ness, whether connected with the position in which 
the business was previously carried on or with the 
name of the late firm, or with any other matter carry- 
ing with it the benefit of the business.’’ Now I cor- 
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dially agree that ‘“‘any other matter’? does not mean 
the connection formed in the business. The custom of 
the business is a matter connected with the carrying 
ofiton. It is the formation of that connection which 
has made the value of the thing which they sold, and 
they really had nothing else to sell in the shape of 
goodwill. Then the other case cited was the case of 
Cruttwell v. Lye, which was a very peculiar case; it 
was not like the sale by a man himself, because it was 
the sale of a thing by the assignee of a bankrupt. I 
agree that for some purposes there is no distinction, 
but for other purposes there is a distinction. The 
assignees can only sell property, but a man can sell not 
only the property, but if I may so express myself, a 
negative right as against himself. He can stipulate 
that he will not carry on the business, but the assignee 
of a bankrupt cannot do that. They were called 
assignees then; they are now called trustees. They 
can only sellthe property. The selling a trade or busi- 
ness by the assignees and the selling of a trade or busi- 
ness by the man himself are not quite the same things. 
This distinction does not apply, however, to the pres- 
ent case, because the decision in the present case will 
be independent of the peculiarities existing in Crult- 
wellv. Lye. Lord Eldon says (17 Ves. 54la): “The 
question is whether upon a fair understanding or rep- 
resentation agreeable to the fact this person is carrying 
on the plaintiff's trade;’’ that is the substance. Is he 
carrying on the business which he has sold? Now 
there were some curious points raised in that case. 
The bankrupt did not carry on the carrying trade 
(being the trade in that case) by the same road. He 
used the same termini, but he went by a different road. 
It was the case of a waggon earrier, and the question 
was about the goodwill which had been sold with the 
trade by auction in lots, the bankrupt having carried 
on the trade in two different places; and the point was 
whether it meant the trade itself or only the goodwill 
attached to the property sold. Now, as I have often 
said, I have nothing to do with facts in considering the 
value of an authority. I have only to deal with the 
facts as decided by the court to be the facts on which 
the judgment was founded. Whatever view may be 
taken of the wording of those particulars which are to 
be found in the case of Crutiwell v. Lye, Lord Eldon 
has told us, at page 346, what he considered they 
meant; ‘The goodwill which has been the subject of 
sale is nothing more than the probability that the old 
customers will resort to the old place.’’ He did not 
consider that there was any connection except the 
chance of customers who wanted to go by wagon going 
to the old wagon yard. That was the sort of business 
there. He said that that was all that was to be con- 
sidered as being sold or understood to be sold or in- 
tended to be sold. Of course in such a business as that 
there was really nothing more. Lord Eldon continues: 
“Fraud would form a different consideration, but if 
that effect is prevented by no other means than those 
which belong to the fair course of improving a trade in 
which it was lawful to engage, I should by interposing 
carry the effect of injunction to a much greater length 
than any decision has authorized or imagination ever 
suggested.”” Then he says: ‘* What further was done? 
The bankrupt advertises that he is reinstated in the 
carrying business, and though that expression may 
have a tendency to misconception, yet he is in a fair 
sense reinstated, if being at liberty, he has availed 
himself of that situation to set up again that carrying 
business. It amounts to no more than that he asserts 


a right to set up this trade, and has set it up as the like, 
but not the same trade with that sold, taking only 
those means which he had aright to take to improve 
it, and there is no fact amounting to fraud upon the 
contract made with the plaintiff.” 
tinction. 
He goes on to say: 


That is the dis- 
This, in my opinion, is a fraud on the con- 


tract. ‘*The question whether 





under the circumstances the plaintiff is to carry the 
agreement into execution if the assignees have taken 
from him actively the benefit of that contract is very 
different, but whatever opinion may be held on this 
transaction in that view of it, I do not see the fraud 
upon which, as a judge in equity, I can lay my hand, 
and I dare not from this place so deal with it.’’ So 
that he came to the conclusion that what the bankrupt 
was doing was not to interfere with that which was 
sold, and which was simply the chance of customers 
resorting to the old place, and that he had not com- 
mitted a fraud on any contract entered into by him or 
the assignees, and therefore he decided that he could 
not interfere. How that case bears out the proposi- 
tion that a man may the next day set up in the same 
business, that is, he may solicit the same customers 
and do the same trade, buy at the same place and sell 
at the same place, and in all respects carry on the iden- 
tical business which he had sold, I myself do not 
understand. It is only one illustration of many which 
have come before me, of what was said by an eminent 
lord chancellor, that counsel sometimes have sought 
for an authority for lack of argument. Indeed, if 
Cruttwell v. Lye is to be rightly considered, it appears 
to me to show that if Lord Eldon had thought that 
what the bankrupt was doing was a fraud on the con- 
tract, he certainly would have granted the injunction. 
That, as I have said, is my opinion here, and I have no 
hesitation in granting the injunction asked for. 
———__>—____— 


NEW YORK COURT OF APPEALS ABSTRACT. 
APPEAL—TO CoURT OF APPEALS— REFERENCE 
OF CLAIM AGAINST ESTATE— SPECIAL PROCEEDING. — 
A claim against the estate of a deceased person was 
referred under the statute. 2 R. 8. 89,90. The referee 
reported in favor of the plaintiff and judgment was 
entered upon his report. The General Term, upon 
appeal, reversed this judgment and ordered a new 
trial, which was had before another referee, appointed 
at Special Term. This referee reported in favor of 
plaintiff, and upon appeal from the judgment on his 
report, the General Term reversed the judgment and 
ordered a new trial. From this decision plaintiff ap- 
pealed to the Court of Appeals, giving the usual stipu- 
lation. Held, that the appeal could not be allowed. 
The proceeding in respect to claims against deceased 
persons, under the statute, is not an action but a 
special proceeding. An action is commenced by the 
service of a summons in some one of the modes pre- 
scribed by law, and it is plain that no proceeding can 
be an action, unless it be such that it can be com- 
menced by the service of summons on the opposite 
party and pleadings. The proceeding named cannot 
be commenced by summons, but only by the consent 
of parties and approval of the surrogate, and can be 
tried in no other way than before a referee; there are 
no pleadings and the representatives of the estate can 
prove any defense they have without pleading it in 
any form. It is not made an action because it results 
in a judgment. See Robert v. Ditmas, 7 Wend. 522; 
Boyd v. Bigelow, 14 How. Pr. 511; Godding v. Porter, 
17 Abb. Pr. 374; Coe v. Coe, 37 Barb. 232; Somerville 
v. Crook, 9 Hun, 664. Under sections 190, 191 of the 
Code, where authority must be found for appeals to 
the Court of Appeals, no appeal to this court in special 
proceedings is authorized, except from final orders in 
such proceedings. An order granting a new trial is 
not a final order, and if made in a special proceeding it 
is not appealable. Appeal dismissed. Roe, appellant, 
v. Boyle et al. Opinion by Earl, J. All concur; Miller, 
J., in result. 
[Decided June 1, 1880.] 


INSURANCE — FIRE POLICY — CONDITIONS IN — 
WAIVER. — (1) In the application for a fire policy 
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wherein it was provided that the representations made 


should be considered warranties avoiding the policy if 
untrue, in answer to a question as to the amount of 
incumbrances upon the property to be insured, appli- 
cant stated that there was a mortgage for $2,500. There 
was, in addition to said sum, accrued interest for a 
short period, not yet due. Held, not a misrepresenta- 
tion. (2) At the time of the making of tho policy 
there was a small judgment, which wasa lien on the 
property insured. This was not mentioned in the ap- 
plication. It was paid shortly after the policy was 
issued. Thereafter the policy was renewed upon the 
payment of a further premium. The certificate of 
renewal contained this condition: ‘* Provided, always, 
that the original policy is in full force.’ Held, that 
even if the existence of the judgment would have in- 
validated the policy, the insurance effected by the re- 
newal was not invalidated. (3) The policy was issued 
to M., loss payable to plaintiff as mortgagee. It con- 
tained a condition avoiding it “if the assured now has 
or shall hereafter make any other insurance upon the 
property hereby insured ” without consent, etc. Plaint- 
iff, without the knowledge of M., procured other in- 
surance. Held, that the policy was not avoided 
thereby. Plaintiff, even though there was a clause in 
the mortgage from M. to him authorizing him to pro- 
cure insurance in case of the default of M. in doing so, 
would not, in procuring insurance, act as the agent of 
M. (4) The policy provided that the insured should, 
“if required, submit to an examination and cross- 
examination under oath, by any person appointed by 
the company.” Held, that the insured was bound to 
answer only such questions as had a material bearing 
upon the insurance and the loss. (5) Where proofs of 
loss are received by the company insuring without ob- 
jection, they cannot afterward object that they are de- 
fective. (6) The policy contained a provision rendering 
it void in case foreclosure proceedings should be com- 
menced against the insured property. Held, that 
foreclosure proceedings by plaintiff would avoid the 
policy and the fact that by the policy the loss was made 
payable to plaintiff as mortgagee did not constitute a 
consent by the insurance company, that he might 
enforce payment of his mortgage by foreclosure with- 
out invalidating the policy. Pratt v. N. Y. Cent. Ins. 
Co., 55 N. Y. 505. Plaintiff commenced proceedings 
of foreclosure during the pendency of which the in- 
sured property was destroyed by fire. Thereafter, the 
company, knowing of the foreclosure, under a provis- 
ion in the policy allowing them to do so, subjected the 
insured to a very rigorous examination. Held, that 
by this action the company recognized the continuing 
validity of the policy and could not thereafter assert 
its invalidity by reason of the foreclosure proceedings. 
If an insurance company, in any negotiations or trans- 
actions with the insured, after knowledge of the for- 
feiture of his policy, recognize the continued validity 
of the policy, or do acts based thereon, or require the 
insured, by virtue thereof, to do some act or incur 
some trouble or expense, the forfeiture is, as matter of 
law, waived, and it is now settled in this court, after 
some difference of opinion, that such a waiver need 
not be based upon any new agreement or on an estoppel. 
Allen v. Vermont Fire Ins. Co., 12 Vt. 366; Webster 
v. Phoenix Ins. Co., 36 Wis. 67; Gans v. St. Paul Ins. 
Co., 43 id. 109; Insurance Co. v. Norton, 96 U. 8. 234; 
Goodwin v. Mass. Mut. Life Ins. Co., 73 N. Y. 480, 493; 
Prentice v. Knickerbocker Life Ins. Co., 77 id. 483. 
Forfeitures are not favored in law and the doctrine of 
waiver is not peculiar to insurance policies. Taylor on 
Land. and Ten., §§ 287, 497; 1 Smith’s Lead. Cas. 20a; 
Lloyd v. Crispe, 5 Taunt. 249; Doe v. Miller, 2C. & P. 
#48. Judgment affirmed. Titus v. Glen’s Falls Ins. 
Co., appellant. Opinion by Earl, J. 


[Decided June 15, 1880.] 





NEGOTIABLE INSTRUMENT — HOLDER FOR VALUE — 
CREDITOR SURRENDERING NOTE OF DEBTOR IS— BUT 
NOT IF SURRENDERING DISHONORED CHECK — CON- 
FLICT OF LAW.— (1) The firm of B., P. & Co. gave to 
F., in settlement of an account, a check upon a bank 
where such firm had no funds. The check was pre- 
sented and payment refused. The firm never had 
funds at the bank to pay the check. Subsequently the 
firm, in settlement of the claim against them, gave F. 
a noto which had been wrongfully diverted from the 
purpose for which it was put in the hands of the payee, 
and F., upon receiving it, surrendered the check. 
Held, that F. was not a holder for value so as to de- 
prive the maker of the note from setting up against 
him the equities in respect to the wrongful diversion 
of such note. It is the settled law of this State that 
prior equities of antecedent parties to negotiable paper 
transferred in fraud of their rights will prevail against 
an indorsee who received it merely in nominal pay- 
ment of a precedent debt, there being no evidence of 
an intention to receive the paper in absolute discharge 
and satisfaction beyond what may be inferred from 
the ordinary transaction of accepting or receipting 
it on account. The law regards the payment under 
such circumstances as conditional only, and the right 
of the creditor to proceed upon the original indebted- 
ness after the maturity of the paper is unimpaired. 
Rosa v. Brotherson, 10 Wend. 85; Payne v. Cutler, 13 
id. 605; Stalker v. McDonald, 6 Hill, 93; Lawrence v. 
Clark, 36 N. Y. 128; Weaver vy. Barden, 49 id. 286; 
Moore v. Ryder, 65 id. 438; Potts v. Maer, 74 id. 594, 
Since the case of Coddington v. Bay, 20 Johns. 637, it 
has been the established rule of law in this State that 
to constitute an indorsee of negotiable paper a holder 
for value, so as to exclude the equities of antecedent 
parties, it is not sufficient that the transfer should be 
valid as between the indorser and indorsee; but in 
addition the latter must have relinquished some right, 
incurred some responsibility, or parted with value 
upon the credit of the paper at the time of the trans- 
fer. In accordance with this principle, and upon 
grounds which are obvious and satisfactory, it has 
been frequently held that when a creditor takes from 
his debtor the note of a third person before maturity 
in good faith in payment of or as collateral security 
for the debt,and in consideration thereof gives up 
collateral securities held therefor, he thereby to the 
extent of the collaterals surrendered becomes a holder 
for value of the paper and takes free from the de- 
fenses of antecedent parties. Bank of Salina v. Bab- 
cock, 21 Wend. 499; Essex County Bank v. Russell, 29 
N. Y. 673; Park Bank v. Watson, 42 id. 490; Chrysler 
v. Renois, 43 id. 209. And it must be regarded as the 
settled doctrine in this State that the surrender by a 
creditor of the past due note of a debtor upon receiv- 
ing from him in good faith before maturity the note of 
a third person in place of the note surrendered, con- 
stitutes the creditor a holder for value of the note thus 
taken, and protects him against the defenses and equi- 
ties of the antecedent parties, and that it is immaterial 
whether the note surrendered was given to the creditor 
for goods sold or money loaned, or under any circum- 
stances which would leave the original debt repre- 
sented by the note in existence enforceable against the 
creditor, or whether, by surrendering the note, the 
creditor parted with his entire right of action. Youngs 
v. Lee, 12 N. Y. 551; Day v. Saunders, 1 Abb. Ct. Ap. 
Dec. 495; Brown vy. Leavitt, 31 N. Y. 113; Pratt v. 
Coman, 37 id. 440; Paddon v. Taylor, 44 id. 371; Cloth- 
ier v. Adriance, 51 id. 322; Mech. & Trad. Bank v. 
Crow, 60 id. 85. See, also, Bankof St. Albans vy. Gilli- 
land, 23 Wend. 311; Bank of Sandusky v. Scoville, 24 
id. 115. The rule established in these cases rests 
upon reasons rather technical than substantial, so 
that while the court will not disturb, they will not 
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extend it so as to include a check of the debtor which 
is not intended to represent the debt or taken as secur- 
ity for the debt, but was merely in this case a false 
token taken in place of money. (2) The fact that the 
note was transferred in Massachusetts would not alter 
the rule though the law may be different there, it not 
being shown at trial that it is different. The court 
cannot take judicial notice that the law of another 
State differs from our own. McBride v. Farmers’ 
Bank, 26 N. Y. 450; Leavenworth v. Brockway, 2 Hill, 
201. Order reversed. Phenix Inswrance Co. vy. Church, 
appellant. Opinion by Andrews, J. 

(Decided June 1, 1880.} 


UsturRyY — MUST BE PROVED.—B. and O. were law- 
yers occupying the same office. Defendant negotiated 
a loan on mortgage to him from B., O. acting in the 
transaction as the attorney for B. Defendant paid O. 
a bonus for the loan, no part of which was shown to 
have gone to B., and B. denied that he received any 
part, and O. and another witness testified that B. knew 
nothing of the payment of the bonus which O. stated 
that he retained it entirely for his own benefit. Held, 
not to establish the taking of usury on the part of B. 
Usury must be established like any other defense by 
proof of a satisfactory character, and a party cannot 
be made liable for the act of an agent intrusted with 
money to invest, who exacted a bonus for himself as a 
condition of making the loan, without the knowledge 
or assent of his principal. Guardian Mut. Ins. Co. v. 
Kashaw, 66 N.Y. 544; Condit v. Baldwin, 21 id. 219. 
Judgment affirmed. Van Wyck et al. v. Walters et 
al., appellants. Opinion by Miller, J. 

(Decided June 8, 1880.] 
—— 
MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 
JANUARY, 1880. 





EASEMENT —TIOW ACQUIRED — USE HAVING ORIGIN 
IN PAROL. — An easement may be acquired by a use of 
land, the use being continued long enough, having its 
origin and continuance in a parol gift or grant. Any 
occupation or enjoyment of the land of another under 
aclaim of ownership is in a legal sense an usurpation 
of the right of the true owner, constituting an adverse 
possession. The principle is concisely and clearly 
stated and illustrated in Sumner v. Stevens, 6 Metc. 
337, where it was held, that if a son enters upon land 
under a parol gift thereof from his father, who owned 
the land, and hasthe sole and exclusive possession for 
twenty years, he acquires title thereby. Shaw, C. J., 
says: ‘‘Had the tenant simply shown an adverse and 
exclusive possession for twenty years, he would have 
shown that the owner had no right of entry, and that 
would have been a good defense to this action. Is it 
less so that the tenant entered under color of title? A 
grant, sale, or gift of land by parol is void by the stat- 
ute. But when accompanied by an actual entry and 
possession, it manifests the intent of the donor to enter 
and take as owner, and not as tenant; and it equally 
proves an admission on the part of the donor, that the 
possessibn is so taken. Such a possession is adverse. 
The doctrine that a parol demise and exclusive occu- 
pation under it by the grantee may amount to an 
adverse possession that would transfer the title to land, 
was approved and applied in the case of Webster v. 
Holland, 58 Me. 168. Soa person may, by gift or sale, 
dispose of an easement by parol, and the donee or 
vendee obtain a prescription thereby after the lapse of 
sufficient time. It must appear that the privilege was 
not used under a letting, or license, or in any way in 
subordination to the title of the legal owner. In Ar- 
buckle v. Ward, 29 Vt. 43, it was held that the use of 








*To appear in 70 Maine Reports. 





land originating in permission will not prevent it be- 
coming a right by prescription, if continued long 
enough, if the permission was of a “ perpetual or un- 
limited character.’’ See, also, Ashley v. Ashley, 4 
Gray, 197; Ripley v. Bates, 110 Mass. 161; Washb. on 
Eas., $4. Jewett v. Hussey. Opinion by Peters, J. 


FIXTURES — ERECTED BY ONE IN POSSESSION UNDER 
CONTRACT OF PURCHASE—REAL ESTATE.— Where a per- 
son entered into possession of a tract of land without 
the payment of rent therefor, and to use and occupy it 
as his own in accordance with the terms of a contract 
for its purchase, aud erected large and substantial 
buildings thereon with engines and machinery for the 
manufacture of an extract of barkfor tanning pur- 
poses, and then failed to perform the conditions of the 
contract on his part and thereby acquire the title, 
the erections, engines and machinery are a part of the 
realty and cannot be sold as personal property as 
against the owner of the land. Fixtures attached to 
premises by one in possession under a contract of pur- 
chase, where he fails to perform on bis part and thereby 
to acquire a title, become a part of the realty, like fix- 
tures annexed by a vendor or mortgagor, and may not 
be removed by him. See McRea v. Bank, 66 N. Y. 
490; Symonds v. Harris, 51 Me. 20; Strickland v. 
Parker, 54 id. 266; Elwell on Fixt. 22, 273; Cooley on 
Torts, 429; 1 Washb. on Real Prop. 6. The rule holds 
in Massachusetts. Eastman v. Foster, 8 Metc. 19, 26; 
McLaughlin v. Nash, 14 Allen, 138; Oakman v. Ins. Co., 
98 Mass. 57; Poor v. Oakman, 104 id. 309, 318; Madigan 
v. McCarthy, 108 id. 376. In Richtmyer v. Morss, 3 
Keyes, 350, it was held, that except in cases where the 
relation of landlord and tenant exists one claiming the 
building as personal property must prove that it was 
erected upon an agreement between the builder and 
the owner of the fee of the land that it was to be con- 
sidered strictly a personal chattel; which is in effect 
the Massachusetts rule. See, also, Smith v. Benson, 1 
Hill, 176. The same point was expressly decided in 
Ogden v. Stock, 34 Ill. 526, and the court says, “if the 
party making the improvement, as between himself 
and the owner of the soil, has no right to erect the 
same as property separate and distinct from the free- 
hold, an intention so to do, no matter how clearly 
manifested, is of no avail.’”’ Perkins v. Swank, 43 
Miss. 349, and Leland v. Gassett, 17 Vt. 403, are to the 
same effect, and Christian v. Dripps, 28 Penn. St. 271, 
indicates that the same would be held in that State. 
See, also, Yates v. Mullen, 24 Ind. 278; Rines v. Bach- 
elder, 62 Me. 95; Osgood v. Howard, 6 id. 453; Fuller 
v. Faber, 39 id. 519; The cases Russell v. Richards, 10 
id. 429; S. C., 1Lid. 371; Pullen v. Bell, 40 id. 314, dis- 
tinguished. Hinkley & Egery Iron Co. v. Black. Opin- 
ion by Symonds, J. 





sali ieahaecetnes a 
VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT. 

FEBRUARY, 1880.* 


FIxTURES — WHEN MACHINERY IN FACTORY FIX- 
TURE AS BETWEEN VENDOR AND VENDEE. — Where the 
machinery in a factory is permanent in its character, 
and essential to the purposes for which the building is 
occupied, it must be regarded as realty, and passes with 
the building; and whatever is essential to the purposes 
for which the building is used will be considered as 
a fixture, although the connection between them may 
be such that it may be severed without physical or 
lasting injury to either. See Green v. Phillips, 6 Gratt. 
752. 3B., to secure a debt of $3,000 for money lent to 
him by S., conveyed to C., in trust, a lot of land in the 
town of F., described as containing one acre of land 
ou which B. has erected a planing mill and spoke fac- 


* To appear in 32 Grattan’s Reports. 
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tory; and by the same deed he conveyed and assigned 
to C. a policy of insurance he had taken out on the 
said planing mill, spoke factory and machinery, and 
covenanted to keep the policy in full force until the 
debt was paid. The lot and building independent of 
the machinery was not worth more than $1,000. Held, 
that the machinery in the building passed under the 
deed. Shelton v. Ficklin. Opinion by Christian, J.; 
Burks and Staples, JJ., dissented. 


LIMITATIONS — STATUTE OF — ACKNOWLEDGMENT OF 
DEBT — TO PERSON OTHER THAN CREDITOR. — A depo- 
sition of the maker of a note given and signed by him, 
in a case in which the obligee was not a party, for the 
purpose of obtaining a credit for the note as to be paid 
by him, and for which he was allowed such a credit in 
that case, is such an acknowledgment of the debt by 
him as will defeat the plea of the statute of limitations 
in an action on the note by the obligee against him. 
The creditor is bound to prove a promise, but he is not 
required to prove an express promise. It is sufficient 
for him, under the statute, to establish an acknowl- 
edgment in writing, from which a promise of payment 
might be implied. Such acknowledgment, to be effect- 
ual, must not consist of equivocal, vague and indeter- 
minate expressions; but ought to contain an unquali- 
fied and direct admission of a previous, subsisting 
debt, which the party is liable for and willing to pay. 
Bell v. Morrison, 1 Pet. 351, 362. The same rule is laid 
down, with some variety of expression, in other cases. 
A distinct and unqualified acknowledgment would 
have the same effect as a promise, because from such 
an acknowledgment the law implies a promise to pay. 
Linsell v. Bonsor, 2 Bingh. N. Cas. 241 (29 Eng. C. L. 
319). If an acknowledgment is relied on it ought to be 
adirect and unqualified admission of a present sub- 
sisting debt, from which a promise to pay would 
naturally and irresistibly be implied. Sutton v. Bur- 
russ, 9 Leigh, 381. If there be an unequivocal admis- 
sion that the debt is still due and unpaid, unaccompa- 
nied by an expression, declaration or qualification 
indicative of an intention not to pay, the state of facts 
out of which the law implies a promise is then pres2nt, 
and the party is bound by it. Young v. Monpoey, 2 
Bailey (S. C.), 278. See, also, Bangs v. Hall, 2 Pick. 
868; Bailey v. Crane, 21 id. 323; Russell v. Copp, 5 N. H, 
154; Head v. Manners, 5 J. J. Marshall, 255; Peebles v. 
Mason, 2 Dev. 367; Aylett v. Robinson, 9 Leigh, 45; 
Sutton v. Burruss, id. 381; Butcher v. Hixton, 4 id. 
519; Bell v. Crawford, 8 Gratt.110. Dinguid vy. School- 
field. Opinion by Burks, J. 


—_—__>__—_—. 


CRIMINAL LAW. 

INTENT — WHEN NOT NECESSARY TO PROVE IT. — 
When an act, in general terms, is made indictable, a 
criminal intent need not be shown, unless, from the 
language or effects of the laws, a purpose to require 
the existence of such intent can be discovered. It has 
been many times decided, and indeed is the admitted 
general rule, that ignorance of the law is no defense 
against a criminal charge. Mr. Wharton, in 19 Alb. L. 
J. 34, says “that ignorance of law is no defense is 
generally admitted.’’ In State v. Goodenow, 65 Me. 30, 
it was decided, on an indictment for adultery, that the 
defendant could not defend on the plea that she be- 
lieved that she had been legally divorced. And in 
like manner, it is easy to cite cases establishing the 
doctrine beyond dispute or cavil, that in many cases 
an honest mistake in regard to a state of facts will not 
exculpate when the prohibition of a statute has been 
violated. In Reg. v. Woodrow, 15 M. & W. 404, which 


was an information against a retailer of tobacco, for 
having in his possession adulterated tobacco, it was 
held that he was punishable, although it was shown 





that he had purchased it as genuine, and had no knowl- 
edge or cause to suspect that it was notso. In Com- 
monwealth v. Mash, 7 Mete. 47 


72, which was the case of 
a woman marrying after her husband had been absent 
for several years, in the honest belief that he was dead; 
such defense was disallowed. The question appertains 
to the department of statutory construction, and to 
introduce into the act the requisite of a guilty mind, 
it must appear that such was the intent of the law- 
maker. In this case the duty prescribed being a simple 
one and easily performed, held, that there was no 
ground on which the court could import into the act a 
requirement that to constitute guilt an intentional 
violation of the law must be shown. New Jersey 
Court of Errors. Halsted vy. State. Opinion by 
Beasley, C. J. (Appearing in 12 Vroom’s Reports.) 

INTOXICATION — MAY BE SHOWN IN ORDER TO DE- 
TERMINE DEGREE OF CRIME. — Whilst voluntary in- 
toxication is no defense to the fact of guilt, yet where 
the question of intent or premeditation is involved, 
evidence of it is admissible for the purpose of deter- 
mining the precise degree of the crime. And in all 
eases where the question is between murder in the 
first and second degree, the fact of the prisoner’s 
drunkenness may be proved to shed light on mental 
status, and thereby enable the jury to determine 
whether the killing was from a premeditated purpose, 
or from passion excited from inadequate "provocation. 
But caution is necessary in the application of the doc- 
trine, as there may be many cases of premeditated 
murder, in which the prisoner previously nerves him- 
self forthe deed by liquor. In such cases as these, 
drunkenness is entitled to no consideration in favor of 
the prisoner in determining the degree of his crime, 
but on the contrary, tends to elevate the offense to 
murder in the first degree. Commonwealth v. Jones, 
1 Leigh, 598; Pirtle v. State, 9 Humph. 663; Swan v. 
State, 4id. 136; Boswell v. Commonwealth, 20 Gratt. 
860. Virginia Supreme Court of Appeals. Willis v. 
Commonwealth. Opinion by Anderson, J. (To appear 
in 32 Grattan’s Reports.) 


———_+ 


PROCEEDINGS OF THE AMERICAN BAR 
ASSOCIATION. 








ie principal proceedings of the American Bar 
Association at its convention at Saratogo last 
week were the following: President Bristow read his 
annual report, communicating the most noteworthy 
changes in statutory law on points of general interest 
made in the several States and by Congress during the 
year. The fact that twenty-five States have only bien- 
nial sessions, and the past year having been the off 
year in twenty of these, has not left so much to report 
as last year. The Chinese have been attacked vigor- 
ously, but laws against them have been declared un- 
constitutional in the United States courts, as fast as 
taken there. Railroads have been attacked by laws in 
California and Georgia. In Georgia a commission is 
named to fix rates. Maine has a law to prevent rail- 
road employees from striking and stopping trains. 
Connecticut has a law to examine men for color-blind- 
ness and prevent their employment on railroads. 
Severe laws against robbing graves have been enacted 
in Iowa, Ohio, and Maine. New York has a Jaw 
against sending annoying letters, predicated on those 
sent to the Rev. Dr. Dix, which might be construed to 
reach many business letters. California and Georgia 
have laws which provide for appointing judges pro 
tem.. by consent of parties. California legalizes war- 
rants of arrest sent by telegraph. Connecticut ex- 
empts property to the value of $1,000, belonging to 
pensioners, from taxation. The laws of inheritance 
have been changed in Massachusetts, giving husband 
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or wife a greater proportion of property than hereto- 
fore, where the husband or wife dies intestate. Some 
States have attempted to rectify and improve their in- 
solvent laws. It is to be hoped that out of the various 
laws proposed in Congress some equitable National 
bankrupt law may be evolved. The New York Civil 
Code of Procedure, recently passed, made many radical 
changes, and was strenuously opposed by many, but is 
now generally conceded to be an improvement on the 
old Code. Regarding the attempts to regulate railroad 
rates, the problem is one needing solution. He thought 
that railroads, unhampered by competition, can do 
much better for the country, if they choose, than 
where there is a brisk competition, and he mentioned 
the north-eastern part of England, where several un- 
profitable roads had been united and become profitable 
under one management, affording greatly reduced 
rates. The New York law to authorize States to take 
assignment of claims against other States is an im- 
portant one, and the constitutionality of it remains to 
be tested. The Census Bureau says that $100,000,000 
in State debts have been repudiated. Massachusetts 
has made life insurance policies, on which two prem- 
iums have been paid, non-forfeitable. South Carolina 
has enacted a law similar to that of New York, re- 
moving liens on real estate after twenty years from 
last payment. Anti-tramp laws have been passed in 
several States, semingly much alike, except as to the 
length of time of imprisonment. New Jersey has 
forbidden the payment of employees in store orders. 
Laws forbidding the intermarriage of blacks and 
whites have been passed in South Carolina and other 
States. The law heretofore passed to the same effect 
in Virginia has been declared constitutional by the 
United States court. Massachusetts has appointed a 
commission to examine persons arrested for the first 
time, to seeif they cannot be reformed without im- 
prisonment. Georgia and Iowa have appointed em- 
igrant commissions to present facts to induce immigra- 
tion. Georgia has passed a stringent usury law. Only 
twelve States and Territories have no laws against 
usury. New Hampshire has offered a bounty for the 
manufacture of beet sugar. Louisiana requires every 
person carrying on a business or profession, except 
agriculture and a few others, to pay special license 
fees. 

The annual address was delivered by Cortlandt 
Parker, of New Jersey, on Alexander Hamilton and 
William Patterson, whom he pronounced the archi- 
tects of the Federal Constitution. In recalling from 
the past the great works of great lawyers, we uphold, 
he said, the reputation of our profession. These two 
were of different schools in politics, but they worked 
together, each contending for his own ideas, and thus 
completed a structure which combined the best of 
both. The Constitution was more a growth from co- 
lonial times than an edifice built up. Necessity had 
bound the colonies together during the war; butat the 
close of the Revolution jealousies arose, which com- 
pelled a new organization. Hamilton, while in camp 
during the war, had foreseen and sketched in a letter 
the failure of the confederation, and prepared a plan 
for a Federal government. The convention to form 
the Constitution was mainly called through the exer- 
tionsof Hamilton. After its organization he presented 
his plan of a Constitution for the country, embodying 
what came to be known as the Federal one. After- 
ward Judge Patterson presented his plan, embodying 
prominently the ideas of State sovereignty. Mainly 
through his efforts the Senate was prevented from 
being organized on the basis of population. Hamil- 
ton and Patterson were alike eminent as lawyers. 
Hamilton was no theorist, but was eminently a prac- 
tical statesman, standing at the head of the New York 
Bar. His specialty was constitutional law. He early 





foresaw, after the Constitution went into effect, what 








troubles were to arise under it. Patterson had a more 
essentially legal mind. In March, 1793, President 
Washington appointed Patterson one of the justices 
of the Supreme Court, and he died in office in 1806, 
having refused to be appointed chief justice, thereby 
allowing John Marshall to be appointed. The speaker 
closed with an eloquent tribute to Malesherbes, the 
defender of Louis XVI. 

Henry KE. Young, of Charleston, 8. C., read a paper 
on Sunday laws. He gave a historical review of these 
laws. The first of which we have record was in the 
year 321, under Emperor Constantine. Among other 
things he forbade on that day was arbitration in suits, 
even by bishops. Theodosius, in 386, forbade shows 
and spectacles in circus and arena, From the Roman 
Empire the reader came to England, where the King 
of the Saxons, in 692, ordered that slaves made to 
work on Sunday by their lord’s command were set 
free. Ethelstane, in 925, forbade to buy or sell on the 
Lord’s Day. Afterthe Conquest there was a tendency 
to strengthen the laws for the observance of Sunday; 
yet in the time of Ndward ILL, the courts sat on Sun- 
day. In about 1564 the laws were made more strin- 
gent, and the word ‘Sabbath’? began to be used. 
Under King James Puritanism was in the ascendant, 
and the lord mayor of London stopped the king’s 
carriage in the streets of London on Sunday. Under 
Charles If and succeeding kings, the Sunday laws were 
constantly amended, but were not made stringent 
enough to suit the Puritans. When Massachusetts 
was settled, among the first laws enacted were some 
for the observance of Sunday. Mr. Young proceeded 
with a rapid review of the Sunday laws of many of the 
States, and concluded with remarks on the same, sug- 
gesting their modification, particularly in reference to 
allowing reasonable recreation, if not offensive. 

George Tucker Bispham, of Philadelphia, read a 
paper on the “ Rights of Materialmen, and Employees 
of Railroads as against Mortgages.’’ When it was 
considered, he said, that over 10,000 miles of railroads 
were now being operated under receivers appointed by 
courts, the magnitude of this subject could be esti- 
mated and the attention it had attracted in legal liter- 
ature could be understood. Much discussion had 
taken place during the past fifteen years before and by 
courts, In some cases courts had gone very far tn in- 
terfering with rights of bondholders. Courts had put 
the priority which had been allowed to wages and 
supply claims on three grounds — public policy, which 
required courts to protect the claims of those whose 
labor or material went to maintain works of great 
public convenience, such as railroads are; the general 
principle of equity that he who sought equity should 
do equity; and because in some cases income which 
would otherwise have been used to pay current ex- 
penses for supplies and labor had been used to furnish 
permanent improvements to the road; and it was just, 
in such cases, that funds which had been diverted 
from labor and supply claimants should be restored to 
them out of the net income in the hands of the re- 
ceiver. These grounds of the decision of the courts 
were examined, as they were applicable to three classes 
of property, viz.: The corpus of mortgaged property, 
the income, and the personalty acquired after the 
creation of the mortgage, but supposed to be embraced 
in its terms. As to all of these classes of property the 
conclusions reached were that neither on the ground 
of public policy nor of general equity were wages and 
supply claimants entitled to priority, and that even the 
test of diversion and restoration, as laid down by the 
Supreme Court of the United States in Fosdick against 
Schell, reported 9 Otto, was to be very cautiously 
applied, and should not be extended. This case was 
commented on, and reference was also particularly 
made to the recent order of the Circuit Court of the 
United States in the Philadelphia & Reading Railroad 
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case,and the decision of the Supreme Court of Ver- 
mont in the recent case of Poland against the Lemoille 
Valley Railroad Company. 

Henry D. Hyde, of Boston, read a paper on ‘“ Extra- 
dition between the States.’’ He said this was an im- 
portant question which had grown up from the early 
days of the colonies, and the practice was not uniform 
in the States, records not being kept in many so as to 
be available for consultation or reference. He cited 
cases which had become subjects of discussion be- 
tween the governors of several States, and commended 
the States which had adopted rules for the governance 
of applicants and governors. 

The following members of the Executive Committee 
were elected, and the meeting adjourned: Arkansas, 
J. M. Moore; Alabama, David Clopton; Connecticut, 
Roger Averill; District of Columbia, J. Hubley Ash- 
ton; Georgia, George A. Mercer; Illinois, Thomas 
Hoyne; Indiana, Orris Robinson; Kentucky, John 


W. Stevenson; Louisiana, Carleton Hunt; Maine, 
Almon A. Strout; Maryland, Skipwith Wilmere ; 
Massachusetts, Edmund H. Bennett; Michigan, 


O’Brien J. Atkinson; Mississippi, Joseph E. Leigh; 
Missouri, James O. Broadhead; Nebraska, Charles F. 
Manderson; New Hampshire, Albert 8. Wait; New 
Jersey, Jacob Weart; New York, Edward F. Bullard; 
Ohio, George Hoadley ; Pennsylvania, Thomas E. 
Franklin; South Carolina, A. D. McGraw; Vermont, 
Luke P. Poland; Virginia, Robert Ould; West Vir- 
ginia, John A. Hutchinson; Wisconsin, John W. 
Carey. 

The following officers were chosen for the ensuing 
year: 

President — Edward J. Phelps, of Vermont. 

Secretary — Edward Otis Hinkley, No. 43 
Charles street, Baltimore, Md. 

Treasurer — Francis Rawle, No. 402 Walnut street, 
Philadelphia, Penn. 

Executive Committee — L. P. Poland, St. Johnsbury, 
Vt. (Chairman); Simeon E. Baldwin, New Haven, 
Conn., and William Allen Butler, New York. 

Vice-Presidents and Local Councils ~ Alabama— 
Vice-President, Edmund W. Pettus; Local Council, 
D. 8S. Troy and Walter 8. Bragg. Arkansas— Vice- 
President, James C. Tappan; Local Council, U. M. 
Rose, J. M. Moore, and P. C. Thweatt. California — 
Vice-President, John Pomeroy. Connecticut — Vice- 
President, Origen S. Seymour; Local Council, Henry 
C. Robinson and C. B. Andrews. District of Colum- 
bia — Vice-President, H. H. Wells; Local Council, R. 
T. Merrick and Nathaniel Wilson. Delaware — Vice- 
President, Anthony Higgins. Georgia— Vice-Presi- 
dent, Alexander R. Lawton; Local Council, N. J. 
Hammond and L. N. Whittle; Illinois — Vice-Presi- 
dent, Thomas Hoyne; Local Council, Lyman Trum- 
bull and Benjamin F. Ayer. Indiana— Vice-Presi- 
dents, David Davis and Benjamin Harrison; Local 
Council, A. W. Hendricks, Asa Igleheart, and Robert 
8. Taylor. Iowa— Vice-President, G. W. Hammond; 
Local Council, George G. Wright and Oliver P. Shiras. 
Kentucky — Vice- President, William Preston; Local 
Council, William C. P. Bricheridge, James 8. Pirke, 
and John Mason Brown. Louisiana —Vice-President, 
F. P. Poche; Local Council, Thomas J. Semmes and 
T. L. Bayne. Maine — Vice-President, Nathan Webb; 
Local Council, William L, Putnam and F. A. Wilson. 
Maryland — Vice-President, R. J. Gittings ; Local 
Council, A. Leo Knott, W. J. Ross, Henry Stockbridge, 
and J. J. Alexander. Massachusetts —Vice-President, 
Henry D. Hydes; Local Council, Leonard A. Jones, 
Frank Goodwin, and Charles W. Clifford. Michigan— 
Vice- President, Thomas M. Cooley; Local Council, 
Archibald McDowell, John Atkinson, and Edward 
Willetts. Mississippi— Vice-President, Lock E. Hous- 
ton; Local Council, R. O. Reynolds, G. A. Evans, and 
T. C. Catchings. Missouri — Vice-President, Henry 


North 





Hitchcock; Local Covncil, Philemon Bliss, Edward C. 
Kehr, and George W. Bailey. Nebraska — Vice- 
President, James M. Woodwork; Local Council, D, 
H. Calhoun, and Charles Y. Manderson. New Hamp- 
shire — Vice-President, John H. Shirley; Local Coun- 
cil, Ossian Ray, C. W. Stanley, and Alonzo P. Car- 
penter. New Jersey — Vice-President, A. Q. Keasby; 
Local Council, Garret D. W. Vroom, Charles Borcher- 
ling, and R. Wayne Parker. New York — Vice- 
President, Ciarkson N. Potter; Local Council, N. C. 
Moak, James M. Dudley, and W. B. French. Ohio— 
Vice-President, Rufus King; Local Council, George 
W. Houk, Stanley Matthews, Rufus P. Ranney, W.T. 
McClintock, E. A. Ferguson, and Isaac H. Jordan. 
Pennsylvania — Vice-President — George W. Biddle; 
Local Council, A. A. Outerbridge, Henry Green, Geo. 
Shiras, Jr., and Hugh M. North. Rhode Island~— 
Vice-President, Charles S. Bradley; Local Council, 
Benjamin F. Thurston and W. P. Sheffield. South 
Carolina — Vice-President, Henry E. Young; Local 
Council, W. H. Braisley, Charles D. Simonton, and 
Robert W. Hoyt. Tennessee — Vice-President, Wil- 
liam F. Cooper; Local Council— Albert T. McNeal 
and B. M. Estes. Virginia — Vice-President, J. Ran- 
dolph Tucker; Local Council, W. J. Robertson, Leigh 
R. Page, and John W. Daniel. Vermont — Vice- 
President, Daniel Roberts; Local Council, Newman 
Paul and Aldace F. Walker. West Virginia — Vice- 
President, Edward B. Knight; Local Council, John 
A. Hutchinson and J. B. Jackson. Wisconsin —Vice- 
President, Silas W. Pinney; Local Council, William 
F. Vilas, Alfred 8S. Carey, and Ephraim Mariner. 

The resolutions recommended last year by the Com- 
mittee on Legal Education and Admission to the Bar 
were taken up, when Mr. Carleton Hunt recommended 
several amendments. The resolutions, with a substi- 
tute offered by Mr. James O. Broadhead, of Missouri, 
were debated at considerable length, and finally laid 
on the table, and the following resolution, offered by 
Mr. Cortlandt Parker, was adopted: 

Resolved, That the several State and other Bar 
Associatious be respectfully requested to recommend 
avd further the maintenance of schools of law. 


Then resolutions were adopted calling on the vice- 
presidents and local councils in the several States to 
report to the Committee on Legal Education the facts 
in regard to admission to the Bar in their several 
States, and the means provided therein for promoting 
and facilitating the study of law; said Committee on 
Legal Education to report the same to the association, 
with such suggestions as the committee may deem 
proper. 

The following resolutions were also adopted: 

Resolved, That the Committee on Judicial Adminis- 
tration be requested to ascertain, and report at the 
next session, how far Congress can vest in State courts 
power to execute a National bankrupt law. 

Resolved, That the Committee on Jurisprudence be 
requested to ascertain, and report at the next session, 
how far the executive officers of the general govern- 
ment can reverse the action of their predecessors in 
cancelling land patents which have already been is- 
sued. 

—_——________—_——. 


NEW BOOKS AND NEW EDITIONS. 


JARMAN ON WILLS. 


HE second volume of the new edition of this work, 
published by Frederick D. Linn & Co., of Jersey 
City, with notes by Messrs. Randolph and Talcott, is 
before us. We have spoken our mind concerning the 
first volume (21 Alb. L. J. 379), and do not need par- 
ticularly to reiterate. The present volume seems in 
no way inferior to the former, and the work when 
completed must be absolutely indispensable. 
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BARBouR’s NEw Yorx«K DIGEstT. 

Digest of the Decisions of the Supreme Court of the State of 
New York, as reported in Barbour’s Reports, now com- 
plete in 67 volumes, 1847 to 1877. Omitting cases re- 
versed or overruled. By Oliver L. Barbour, LL. D., the 
Reporter. Vols.1,2. Albany: W.C. Little & Co. 1880. 
Pp. xvii, 1101, xvi, 1208. 

We had fondly hoped that we had heard the last of 
Mr. Barbour as a reporter, and of his reports, except 
in the sense in which we hear of a graveyard and 
peruse its inscriptions. His reports, with Howard's, 
have long. been the bugbear of the legal profession of 
our State, and the object of satire among the profession 
elsewhere. Some of this is due to the inseparable de- 
fects of a new system, with eight branches of the same 
court, and some to inexcusable carelessness and dull- 
ness of the reporter. Tho publishers in their circular 
say: 

“This is a valuable series of reports, commencing 
with the organization of the preseut Supreme Court, 
under the Constitution of 1847, with an elective judi- 
ciary, and general jurisdiction in both law and equity. 
It covers a period of nearly thirty years, and embraces 
over five thousand seven huudred and seventy cases. 
It contains opinions written by some of the ablest 
judges who have ever adorned the bench, and decisions 
upon a great variety of new subjects and questions 
arising from the sweeping changes made in our judi- 
ciary system by the new Constitution, the Judiciary 
Act of May 12, 1847, and the Code of Procedure. Out 
of the chaos and confusion produced by those radical 
changes, the judges have striven to establish order, 
system and harmony. And certainly the cases decided 
by the court during this formative period will never be 
less valuable than those of any other portion of time 
of equal length.” 

Except the word “‘ valuable,” all this is true down to 
but not including the last sentence. Barbour’s Reports 
have lost great part of their usefulness, and their use- 
fulness decreases every year. Their authority in this 
State is small; in other Statesalmost nothing. Nearly 
every principle has been settled for us by our Court of 
Appeals. While Johnson, Wendell, Hill, Denio and 
Paige continue to be highly respectable authorities, 
here and throughout this country, Barbour is rarely 
cited, in our ultimate court, except by ingenious coun- 
sel to maintain some untenable position. We have so 
often dwelt on the annoying blunders and deficiencies 
of Mr. Barbour as a reporter, especially in his later 
volumes, that we do not now purpose to spend time on 
the unpleasant subject. The question now is, what is 
the necessity fora digest of a particular series of old 
reports of an inferior court, during an unsettled and 
formative period, to extend to three volumes and to 
cost the purchaser $16.50? The publisher's circular 
admits that ‘“* many of the cases may bo found in other 
digests,’ but says they “are so buried out of sight 
under a mass of other matter, that they are not easily 
found.”” We have never experienced any difficulty in 
finding any decision by resort to Abbott's Digest, 
where the cases in Barbour are placed with those in 
the other reports, under appropriate heads; and we do 
not now see the benefit of compelling the practitioner 
to turn over an additional and partial digest. The 
publishers say, “this set of reports contains a great 
mass of valuable live law.’’ True; but most of that 
which is alive has had its life breathed into it by the 
Court of Appeals, or is better decided by the earlier 
courts. The publishers promise a list of reversed and 
overruled cases in the last volume. If faithfully exe- 


cuted this will prove a long list, and if they should add 
alist of cases in which the principles involved have 
been settled by the Court of Appeals, or by the old 
Supreme Court, Court of Chancery, or Court of Errors, 
the small residuum would represent the true value of 
Barbour’s Reports. 


The foregoing is written on the 





assumption that the digest is intelligently executed. 
Of this we cannot well judge until the work is com- 
pleted, and then indeed only partially. Our criticism is 
based on the utter absence of any excuse or demand 
for any such work. An artificial demand may be cre- 
ated by the fact of publishing. But publishers and 
book-makers owe it to the legal profession not to bind 
useless and heavy burdens on their backs. The volumes 
before us are badly printed. 





——__>__———. 


CORRESPONDENCE. 


VENTILATION. 


To the Editor of the Albuny Law Journal: 

I heartily concur with the ideas you express in the 
second editorial on “ Current Topics” in your issue of 
the 14th inst., in relation to the ventilation of court 
rooms, and further in regard to the trouble that law- 
yers experience in the way of *‘ nervousness, head- 
ache,”’ etc., but after all, if one of our profession 
desires to go to the extreme length of finding out by 
experience just how much the human system can 
stand, let him go into a justice's office in the country 
in the summer,and have his client and his client’s 
friends stand at his back as he attempts to try the 
cause, and he will feel as thoagh the average Supreme 
Court room was heaven when placed in comparison. 

Very truly yours, 
JAMES GIBSON, JR. 

Sauem, N. Y., Aug. 17, 18%. 


UNIFORM IwpEXEs. 


To the Editor of the Albany Law Journal: 


The suggestion you have republished from the Daily 
Register —that reporters might we]k take the classifi- 
cations of the U. 8. Digest and Am. Rep. Digests asa 
basis fora somewhat uniform system of indexing— 
might be aided by a brief explanation of the principle 
followed. If you think so, perhaps you will add to 
these lines some explanation of the American Reports’ 
method and pass the matter along to the other journals. 

The same list of titles could not be used in indexing 
all the reports, for contents of books differ. Federal 
reports are largely complementary to State reports; 
one class needs titles that the other omits. Equity re- 
ports and criminal must use different heads. Louisiana 
has many peculiar terms and almost every State has 
some. But there might perhaps be some common 
adoption of a principle. 

The classification of the United States Digest is 
founded on a principle or theorem condensible thus —I 
must not try to give it in full or pursue the subject in 
detail. 

Law is the effort of society to protect PERSONS, 
including CORPORATIONS, in their rights and rela- 
tions, to guard them in their PROPERTY, enforce 
their CONVEYANCES and CONTRACTS, and re- 
dress or punish their WRONGS and CRIMES, by 
means of judicial REMEDIES, founded upon EVI- 
DENCE, and administered by the civil arm of GOV- 
ERNMENT. 

The words in capitals form ten categories roughly 
designating ten large fields or classes in which most 
propositions easily fall. But further subdivision is 
needed. That is obtained by considering each as in- 
cluding distinct species, and by making a separate title 
for each species, to include whatever is peculiar to it, 
while what is applicable to all, or to a species having 
no alphabetic name, remains under the broad title. 

Thus we have a broad title PERSONS, for whatever 
applies to all persons in common (such matters as 
birth, age, death, etc.), and a specific title for each 
kind of persons and each persoual relation distinctively 
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known by an alphabetical name: APPRENTICES, ATTOR- 


NEY AND CLIENT; INDIANS, etc. So we have a broad 
title CRIMES for whatever applies to crimes in com- 
mon and a specific title for each nominate crime: 
ARSON, BURGLARY, LARCENY. 

As practical convenience overrides theory, in classi- 
fication, there are many variations from the theorem. 
Some arise from the unwillingness of the compiler to 
depart too much from the usual methods of classifying. 
Some are attributable to want of apt, correct names 
capable of alphabetic arrangement. In many instances 
(in the Digest), a specific title formed under one class, 
if it pertains wholly to a specific title drawn from 
another class, is made a subdivision under it, thus: 
LEASE, which is assorted as a species of CONTRACT, 
but pertains wholly to the relation of LANDLORD AND 
TENANT, is a subdivision under it; and COLLISION, 
which is a species of WRONGS, but affects only ves- 
sels, is placed under SHIPPING. Again, instead of the 
large titles ‘*Conveyances,”’ ‘‘ Remedies”? and ‘* Gov- 
ernment,” ** Deeds,’’ ** Practice,” and ** United States” 
and ‘‘States”’ are employed in the printed book. 

One who should endeavor toassort a pile of paragraphs 
for an index, by aid of any such theorem might natu- 
rally first assort them into eleven piles; one for each 
category or class, and one for matters which will not 
well goin either. These last are best dealt with by 
duplicating them in the two or three classes most ger- 
mane; in that way they are most easily found. Let 
practical convenience always override theory. Having 
now ten classes, the incexer will find some of them 
none too large. If it is a1 equity book, CRIMES, if it 
isacriminal book, CORPORATIONS will be small 
enough. Those which are too large may well be re- 
duced by considering which species under them occupy 
much space, and taking what relates to these out fora 
separate titie. It¢.remains to write cross references to 
the classes and sp@cies under the various heterogeneous 
words and phrases under which a reader, looking in 
haste and by haphazard, might try to find what he 
wished. 

Different volumes indexed on this plan would not 
exhibit the same titles; but there might be uniformity 
enough in method to aid a reader very much in 
using them all. 

BENJ. VAUGHAN ABBOTT. 

New York, Aug. 18, 1880. 

ecceniln 

NOTES. 

CORRESPONDENT sends us the following from 
the Davenport Democrat newspaper: “In May, 
1879, the largest meteoric stone ever beheld in America 
fellonafarm in Emmet county. The farm belonged 
to Mrs. Colonel C. H. Perry, of Keokuk. The stone 
lay imbedded fifteen feet deep in the ground for ten or 
twelve days, visited by hundreds of people, each one 
carrying off a piece of it. A friend of Mrs. Perry, re- 
siding in this city, wrote her asking her if she would 
not like to have the meteorite stored in the Davenport 
Academy of Sciences. She replied that it would cost 
$150 or $160 to get it out and place it upon the railroad 
train — for something would have to be paid the ten- 
ant of the farm, who claimed a sort of partnership in 
the ownership—and if the academy would raise the 
amount it might have the stone and welcome. Alas! 
there wasn’t a dollar in the academy treasury, and the 
effort to raise the amount failed. Then a Mr. Berge 
gave Mrs. Perry $160 for the stone, she supposing that 
he intended it for an institution in this State—and 
Mr. Berge gave the farm tenant $50 or $60 for the right 
of way across the fields. And so Mr. Berge got pos- 





session of that stone, and not long since he sold it to 
the British Museum for $6,500; and there it is to be 
placed in a glass case and preserved as a celestial won- 





der. Its weight when shipped for London was 431 
pounds.’’ Our correspondent then says: ‘‘ You know 
every thing, or if you don’t, you know where to find 
out about every thing. As a question of law, who 
owned this erolite, the tenant or the landlord?” We 
should say, the landlord, but the tenant could of 
course prevent the removal during his term. For 
another erolite case, see 20 Alb. L. J. 120. See, also, 
id. 299. 

An American contemporary has been sorely exer- 
cised with the question whether nothing can be done 
to put a stop to Dr. Tanner’s exhibition; and after 
consideration has arrived at the conclusion that 
‘*there seems to be no law against a man’s making an 
ass of himself.’’ There is no doubt an insuperable 
obstacle to proceedings against the doctor on the 
ground of attempted suicide. He does not want or 
intend to die, but to live, and as Wightman, J., told 
the jury in R. v. Doody, 6 Cox, 463, the question to be 
considered in such cases is whether the prisoner did in 
fact intend to take away his life. But we may suggest 
one way in which Dr. Tanner might possibly be visited 
for his iniquities. The life and limbs ef every citizen 
are under the safeguard and protection of the State, 
because they may be called on for the service of tho 
State. See Co. Litt. 127b. ‘* Hence,’’ says Coke, “in 
my circuit, iy anno 1 Jac. regis, in the county of Lei- 
cester, one Wright, a young, strong, and lustie rogue, 
to make himselfe impotent, thereby to have the more 
colour to begge or be relieved without putting himself 
to any labour, caused his companion to strike off his 
left hand; and both were indicted, fined, and ran- 
somed therefor, and that by the opinion of the rest of 
the justices, for the cause aforesaid.’’ Dr. Tanner has 
imperilled the life which belongs to the State; could 
not both he and his abettors be indicted for that of- 
fense ?— Solicitors’ Journal. 


Lord Eldon, who has just finished a church at a cost 
of near $200,000, and lost valuables worth another 
$100,000 by the hands of Bill Sykes & Company, repre- 
sents the largest fortune which ever came directly 
from the law. His great-grandfather, the pet Chan- 
cellor of George III and I1V—it was not often that 
they approved of the same man—started with little 
more than a pretty and shrewd wife, for his marriage 
compelled him to give up his Fellowship at Oxford, 
and his father, an old coal-shipper at Newcastle, atbeit 
well-to-do, was not disposed to lavish money on Jack, 
more especially after he had dared to elope at twenty- 
one with Bessie Surtees. The habits of cheese-paring 
and flint-skinning which the pair acquired at their start 
were never lost in after years; and it is well known 
that when Lord Eldon went back to town, on one oc- 
casion Lady Eldon had the shoes taken off his pony, 
and locked them securely in her desk, to prevent wear 
and tear meantime. Not only did he save the bulk 
of great earnings at the Bar, but those also he had as 
Chancellor, and for some twenty years he had from 
20,0001. to 30,0001. a year, for in those days the chan- 
cellor was largely paid by fees, which were enormous. 
Besides all this, the bulk of the fortune of his brother. 
Lord Stowell, the pillar of international law, ulti- 
mately came to swell the Eldons’ wealth. Lord Stow- 
ell, as judge of the Court of Admiralty during the 
long war period, positively coined money, and he too 
was exceedingly careful of what he got. No member 
of the family has since been conspicuous for ability. 
The present Earl, who is grandson of the chancel- 
lor, is, like his father before him, a quiet country 
gentleman, whose voice is never heard in the councils 
of the nation.—New York Times. —~— The Pittsburg 
Legal Journal has changed its form from quarto to 
8vo.,—a decided improvement. 
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Rk. COMPTROLLER LAWRENCE, of the Treas- 
ury Department, has made an interesting de- 
cision. A joint resolution of Congress provides 
that employees in the government printing office are 
to be paid wages for legal holidays on which the 
office is closed, in cases where other employees of 
the government are so paid. This, he holds, ap- 
plies to the case of the 4th of July falling on Sun- 
day, and celebrated and observed on the 5th. He 
defends this on principles of statutory construction, 
and by the usage of the government. He observes: 
‘There had been a usage in the government print- 
ing office for many years, by which holidays were 
observed and the employees paid as if they had ren- 
dered service. And if a holiday fell on Sunday, 
the next day was observed and employees paid 
therefor. Thus, the 4th of July was on Sunday in 
1869 and 1875, and the 1st of January was on Sun- 
day in 1865, 1871, and 1876, but in each case the 
next day was observed and paid for. This usage 
was subsequently discontinued. The other depart- 
ments of the government for many years observed 
and continue to observe the usage which had pre- 
vailed in the government printing office. The dis- 
continuance of the usage in the government print- 
ing office left the employees therein less favored 
than those of other departments. The object of the 
statute was to place all on the same footing, and 
give like advantages to all rendering service in like 
manner. The evident design was that no distinc- 
tion should be made on account of the place of 
service. Without this construction, the equity of 
the resolution in some measure fails.” 


The London Law Times says: ‘‘The greatest re- 
spect is paid in this country to decisions of Ameri- 
can courts and the opinions of the legal press. We 
are surprised to observe that the ALBany Law 
JOURNAL concludes a comment upon the decision 
on the writ of error in the Tichborne case with the 
remark, ‘We receive every thing from an English 
court concerning the Claimant with a grain of sus- 
picion.’ Our contemporary appears irritated because 
the Tweed case was not accepted as a settlement of 
the question in the claimant’s favor. We would re- 
mind him that respect for American judges does 
not mean subservience to their opinions.” The 
statement in the first sentence quoted we believe to 
be generally correct; but the decision complained 
of exhibited an ignorance of the constitution of 
our courts and the grounds of the adjudication in 
the Tweed case that half amused and half annoyed 
the legal profession of this State, and a flippancy 
and an impatience that extorted a rebuke even from 
English law journals. The claimant is generally 
considered in this country as great a rascal as Tweed, 
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but at the same time there is a lively feeling among 
our profession here that his trial was not marked by 
the patience, impartiality, and dignity which should 
characterize the bench. Our people are apt to at- 
tribute this to what may be defined as political 
causes, This is what we mean by ‘‘ suspicion,” 


A very warm controversy is going on in the Chi- 
cago Legal News respecting the use of the word 
‘garnishee’ as a verb. Some lawyer has actually 
been bold enough to defend this vulgar corruption. 
We think he must have been retained to doit. It 
seems to us that there can be no question about the 
matter. The verb is garnish ; the noun is garnishee. 
Neither Webster nor Worcester gives any counte- 
nance to garnishee as averb. The best reporters, 
such as Mr. Chaney, use garnish as the verb. In 
some of the older reports the practice was other- 
wise. On principle, one might as well say that land 
is mortgageed, or a note indorseed, as to say that a 
debt is garnisheed. Our profession make a similar 
mistake in using guarantee as a noun describing an 
agreement. The noun is guaranty; the verb is 
guarantee. We know Webster gives both words as 
nouns and as verbs, but it is not elegant, for it 
makes no distinction between the agreeing, the 
agreement, and the person benefitted by the agree- 
ment. The Southern Law Review, in « notice of a 
recent volume of Wisconsin Reports, speaks of 
‘‘injunctive” and ‘‘evincive” as coinages. The 
writer justly criticizes the title-pages of reports 
announcing ‘‘cases argued and determined,” as 
tautological, but congratulates this reporter on havy- 
ing ceased to announce that the cases are argued and 
determined by himself. A little less fear of litera- 
ture would not harm some of our profession. 


The Master of the Rolls is unquestionably a very 
learned and acute judge, but it seems to us that he 
is unlike George Washington, who, according to 
Artemas Ward, ‘‘never slopped over.” In the 
recent case of Ginesi v. Cooper, 42 L: T. (N. 8.) 
751, he held that the vendor of a business and a 
good will might be restrained from soliciting or in 
any way endeavoring to obtain the patronage of his 
former customers. This is undoubtedly correct as 
a general proposition. In this case, however, the 
purchaser was, by the terms of the sale, at liberty 
to use the vendor’s name in the business for two 
years, and the court held that on the vendor's reas- 
suming business at the end of that period, he might 
be restrained as above. We are not prepared to 
say that this is wrong, although in the absence of 
any agreement not to reassume business, we should 
feel inclined to hesitate about approving it. But 
when the learned judge continues, “‘ but I go further, 
and say that he must not deal with the old custom- 
ers,” he certainly ‘‘slops over.” A sale of good 
will can only bind the will of the vendor; it cannot 
bind the will of the customers; and if they choose, 
uninfluenced by the vendor, to deal with him rather 
than with the purchaser, they cannot be prevented, 
nor can he be debarred from assenting to their pre- 
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ference. Fortunately, the learned judge admits 
that his remark is obiter. Since writing the above 
we have discovered that our impression has been 
verified. The Court of Appeal have maintained the 
injunction as to solicitation, but have held that as 
the defendant had not entered into any express 
agreement not to deal with customers of the old 
firm who might come to him voluntarily, the injunc- 
tion must be confined to preventing the solicitation 
of the old customers. The Master of the Rolls 
should ponder the scripture, ‘‘ Sufficient unto the 
day is the evil thereof,” and content himself with 
just law enough for the case in hand. 





Chief Justice Ryan’s recent address before the 
law class of the University of Wisconsin was a vig- 
orous, manly, and sensible production, albeit the 
learned orator dived rather deeply into philosophy 
and religion at the start. Speaking of law, he said: 
‘*Society is prone to grumble at those who serve 
it, and to lavish its smiles on those who abuse it.” 
One rarely finds any thing better than the follow- 
ing: 

**On the bench, lawyers are charged with a higher 
grade of function, little more important than their 
duty at the bar. The bench necessarily depends 
much upon the bar. A good bar is an essential of 
a good court. The problems of justice can rarely 
be safely solved in solitary study. Forensic con- 
flicts give security to the judgment of the law. The 
world sometimes scolds at the delay and uncertainty 
of the administration of justice. These are evils 
essential to our civilization, perhaps to any attain- 
able civilization. But summary judgment is judi- 
cial despotism. Impulsive judgment is judicial in- 
justice. The bench symbolizes on earth the throne 
of divine justice. The judge sitting in judgment 
on it is the representative of divine justice, has the 
most direct subrogation on earth of an attribute of 
God. In other places in life, the light of intelli- 
gence, purity of truth, love of right, firmness of in- 
tegrity, singleness of purpose, candor of judgment, 
are relatively essential to high beauty of character. 
On the bench they are the absolute condition of 
duty; the condition which only can redeem judges 
from moral leprosy. When I was younger, I could 
declaim against the enormity of judicial corruption. 
I could not now. Ihave no heart for it. The mere 
words seem to have a deeper ignominy, than the 
wisest brain and the most fluent tongue could put 
into other language. The judge who palters with 
justice, who is swayed by fear, favor, affection, or 
the hope of reward, by personal influence or public 
opinion, prostitutes the attribute of God, and sells 
the favor of his maker as atrociously and blasphe- 


‘mously as Judas did. But the light of God’s eternal 


truth and justice shines on the head of the just 
judge, and makes it visibly glorious.” 


The orator spared the ‘‘dunces,” remarking that 
‘*they are altogether too respectable and influential 
a class to be criticised with safety,’? but under the 
head of ‘‘knaves” he dissected the pettifogger, the 
shyster, and the ‘professional adventurer who 
trades in judicial favor.” Of the latter, he said: 

‘*He is almost always a dunce, a fellow of low 
intellect and vitality; of meager life; of mean and 
selfish instincts and tastes, dull of head and cold of 








heart; of little passion and no impulse; so cold and 
clammy, that he might have been a fish; a creature 
whose lean brain and thin blood, cautious egotism 
and selfish greed, would fit him, as far as they go, 
for store or bank or factory, conducted on purely 
economic principles; but could fill no honest place 
in a lawyer's office. A quick-tempered or warm- 
hearted rogue could never fill the favorite’s place. 
It requires a fellow of no pity to mitigate his thrift, 
and of no temper to betray his confederacy. So 
you find him a grave, quiet, sedate sharper; guarded, 
formal, presuming, dogmatic, with as little taste for 
fun as talent for honor. In his intercourse of busi- 
ness, he rarely speaks of his uncle, or father, or 
cousin, the judge; but he utters no words to client 
or adversary, in which the judicial influence is not 
implied, like the verb sometimes in grammar, which 
gives significance to the whole sentence. He is in- 
dignant at the slightest reference to the nepotism. 
But he is virtuous about expression only, the thing 
he wishes always understood. It is his stock in 
trade, his family estate.” 


This is almost worthy of Montaigne. 





Pa a 
NOTES OF CASES. 
N Smalley v. Smalley, 70 Me. 545, it is held that 
one receiving a trivial legacy under a will, by 
which he is deprived of a larger estate as heir, is 
not to be regarded as beneficially interested under 
the same, so that he cannot be an attesting witness 
thereto. The court said: ‘In this case Bart K. 
Smalley is not interested to sustain the will, but 
rather to defeat it.” ‘*The witness beneficially in- 
terested under the will was one gaining by and un- 
der its provisions. But an attesting witness who 
is called to establish a will by which he is divested 
of his inheritance can hardly be regarded as benefi- 
cially interested by it and so interested to maintain 
it. One losing an estate by a will under which he 
is a legatee for a cent or a dollar cannot in any ordi- 
nary use of language be considered as a gainer — or 
beneficially interested, unless a loss is determined 
to be a gain. As is well remarked by Bigelow, C. 
J., in Sparhawk v. Sparhawk, referring to Haven v. 
Hilliard, 23 Pick. 10, where it was said to be held 
that a witness might be incompetent when his inter- 
est was adverse to the validity of the will; ‘cer- 
tainly so far as it seems to support the proposition 
that an heir-at-law, who is disinherited in part or in 
whole by will, is incompetent as an attesting wit- 
ness, the case is contrary to well-established princi- 
ples, and must be overruled.’ Undoubtedly, the 
object in giving this trivial legacy was to guard 
against the witness taking a portion of the estate 
under the provisions of section 9 by which a child 
omitted in the will may have its share of the estate, 
unless such omission was intentional or such child 
had had its due proportion of the estate during the 
life of the testator.” 


In Ducker v. State, Oregon Supreme Court, A by 
mistake paid to B a roll of twenty-dollar gold 
pieces, supposing it to be a roll of half dollars. B 
subsequently discovered the mistake, and knew, or 
had the means of knowing, who was the owner, 
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but nevertheless appropriated the money to his own 
use and refused on demand to make restitution. 
Held, that he was guilty of larceny. The court had 
charged the jury that ‘‘if the prosecuting witness 
returned to the defendant ten twenty-dollar gold 
pieces under the belief that he was giving him that 
number of silver pieces, and the defendant so took 
them, sharing the mistake, and if upon discovering 
the mistake the defendant knew, or had the means 
of knowing, who the owner of the gold pieces was, 
but he thereupon, nevertheless, converted them to 
his own use, it was larceny.” The court above said: 
“‘This instruction is objected to on behalf of the 
appellant and assigned as error. This objection, we 
think, is not well taken, as the instruction con- 
tains a correct statement of the law upon the point 
developed by the evidence in this case. The money, 
in excess of that which the appellant was entitled 
to receive, was taken without the owner’s consent, 
and that which was thus taken was appropriated to 
the appellant’s use with an intent to cheat and 
fraudulently to deprive the owner thereof. These 
two elements being both present in this case are 
sufficient to constitute the crime of larceny, for it 
will not do to say that the owner parted with his 
money voluntarily; and therefore there could not 
have been any unlawful taking. While it may be 
said it was the physical act of the owner in hand- 
ing that which was his to another, yet it was lack- 
ing his intellectual and intelligent assent to the 
transfer upon which the consent necessarily de- 
pended. And so in a case ‘where money and prop- 
erty is obtained from the owner by anther, upon 
some false pretense for the temporary use only, with 
the intent to feloniously appropriate it permanently, 
the taking thereof, though with the owner’s con- 
sent, is larceny.’ Wolfstein v. Joseph, 13 N. Y. 121; 
People v. McGanness, 17 id. 630; People v. Call, 1 
id. 120.” Compare 21 Alb. L. J. 462. 


In Commonwealth ex rel. Drummond v. Ashton, Phil- 
adelphia Quarter Sessions, 8 W. N. C. 563, the facts 
were as follows: The relator brought habeas corpus 
for the custody of his two daughters, aged respect- 
ively nine and six years. The respondent was the 
maternal grandmother of the children, and they 
had all lived in the same house together ever since 
the birth of the elder child and after the death of 
the mother, which took place in 1877, until some 
nine months before this hearing, when the relator 
left the common residence, saying that the children 
might remain with the respondent. The evidence 
was conflicting as to whether the father had fur- 
nished the children with money and clothing after 
that time, as well as with reference to an alleged 
promise made to his wife before her death that he 
would always permit the children to remain with 
their grandmother. In December, 1879, the father 


proposed going to Virginia to visit his mother and 
sister, who lived there, and stated that he intended 
to take the children with him, to which the respond- 
ent objected; and from that time she had kept them 
concealed within doors, so that the father had been 








unable to see them until they were brought into 
court under this writ. Mrs. Ashton, the respondent, 
was about sixty years of age and not in regular em- 
ployment, but through the assistance of friends was 
enabled to clothe the children well, and in all re- 
spects had given them a good home, sending them 
to both day and Sunday school, except during the 
time that they were concealed, which was done, as 
she alleged, because of her fear that their father 
would carry them off to Virginia. The father was 
in receipt of good wages, and testified that he was 
entirely able and willing to support his children, 
and there was no evidence whatever affecting his 
character for soberness and respectability. He had 
always kept up his incercourse with the children 
until the time of their concealment. When ques- 
tioned privately by the judge, the elder child said 
that she loved her father, but he could not support 
her, and she wished to remain with her grand- 
mother; the younger said that she loved her grand- 
mother and wanted to stay with her also. The par- 
ties were all persons of color. The court said: 
**There is no doubt that in Pennsylvania there is 
no flexible seven-year rule or any rule prohibiting 
the court from always consulting the best welfare 
of the children. And in this case I am impelled by 
the evidence to think that this will be best subserved 
by permitting these children to remain with the 
grandmother. She has been with them all their 
lives, and nursed them with a parental fondness, 
and her love for them is not that of a hired nurse, 
but a really maternal affection; besides, they are of 
that sex which renders it peculiarly important that 
they should have the care of a female. Iam satis- 
fied that these children now have a good home, and 
on the other hand I cannot but feel that, although 
a change which would place them entirely under the 
control of the father might result happily, there is 
avery great risk attending it, and I should be in 
danger of compelling them to exchange a certainty 
for an uncertainty. He should, however, be enti- 
tled to visit them at all reasonable times; but in 
view of his avowed intention of taking them out of 
the State, and the grandmother’s natural fear, I 
deem it proper to stipulate that his visits should 
only be in the presence of the grandmother and 
some male relation capable of protecting them in 
case of any attempt to take them by force.” Unless 
the court assumed an agreement by the father to 
surrender the custody of the children, of which 
there seems no conclusive evidence, we should re- 
gard this decision as entirely insupportable by gen- 
eral law, and exceedingly harsh and unjust. In 
fact we do not remember to have read of a more 
despotic disregard of a father’s natural rights. 


In City of Logansport v. Dick, Indiana Supreme 
Court, June, 1880, 11 Cent. L. J. 148, it was held 
that the general rule of law that where the work 
contracted for is not a nuisance per se, the employer 
of the contractor is not liable to a third person for 
an injury resulting from the wrongful act or omis- 
sion of such contractor or his servants, does not ap- 
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ply to municipal corporations, so as to relieve them 
of the duty of keeping their streets in a safe condi- 
tion for travel; and where a city contracted with 
another for the putting in of a system of water- 
works, during the progess of which work the plaint- 
iff’s intestate was killed by the result of a blast 
carelessly made by the contractor, the city was lia- 
ble to respond in damages for such injury. After 
admitting that the general rule is, that where the 
work contracted for is not a nuisance per se, the em- 
ployer of the contractor will not be liable for inju- 
ries resulting from the carelessness of himself or 
his servants, the court continue: ‘‘ But it seems to 
us that in view of the exclusive power conferred, 
and of the correlative duty necessarily imposed 
upon the appellant over the streets, alleys and high- 
ways within its corporate limits by the legislation of 
this State providing for the incorporation of cities, 
the appellant could not and ought not to be allowed 
to avoid the imperative duty, which it owed to the 
public, to keep its streets, alleys and highways in a 
safe condition for use in the usual manner by trav- 
ellers, nor to escape responsibility for its neglect or 
failure to perform such duty, upon the plea that it 
had entered into a contract with another person for 
the performance of the work, which rendered such 
use of the street, alley or highway, unsafe or dan- 
gerous to the travelling public. It can not be said, 
we think, that the appellant’s contract with Far- 
rington or his assignors for the construction and 
completion of its water-works, as found by the jury, 
could or did relieve the appellant of its legal duty 
to keep those streets, wherein the water-pipes were 
being laid, in such safe condition for use in the 
usual manner, as that its inhabitants and the gen- 
eral public might safely and conveniently pass and 
repass over, along and across such streets. Not- 
withstanding such contract, the appellant stood 
charged by law with a duty, and could not relieve 
itself by that or any other contract of such duty in 
the care and control of its streets, in and through 
which its water-works were in process of construc- 
tion. If in the progress of the work, blasting was 
dangerous and unnecessary, the appellant’s.duty to 
its inhabitants and the public required that it should 
prevent such blasting; and if on the other hand, 
the blasting was necessary, and though dangerous, 
the danger could be averted by the use of proper 
precautions, the appellant’s plain duty was to re- 
quire its contractor to use such precautions. The 
appellant could not, by any contract it might make, 
avoid its liability to third persons for injury or 
death, resulting from a breach of its duty in the 
care and control of its streets. Grove v. City of Fort 
Wayne, 45 Ind. 429; Town of Centerville v. Woods, 
57 id. 192.” The editor of the Central Law Journal 
says of this case: ‘All the decisions, except this 
one, recognize the exigency that may arise in pub- 
lic improvements, or emergencies of an exclusive 
temporary occupancy in the street which ex necessi- 
tate rei render the way unsafe and inconvenient, and 
that the private right must yield to the public neces- 
sity. The doctrine of the above case goes beyond 


the authorities of other courts and nearly if not * 





quite, makes the city the insurer of the lives of in- 
dividuals against defects in her streets.” We think 
municipalities should be bound to care in the con- 
duct of operations intrinsically dangerous, in the 
work of repairing their streets, and that they should 
not be enabled to evade that responsibility by let- 
ting the work to contractors. See note to City of 
Erie v. Caulkins (85 Penn. St. 247), 27 Am. Rep. 
647. This idea is conveyed in Storrs v. Utica, 17 
N. Y. 104; City of Detroit v. Corey, 9 Mich. 165, 
187; City of Joliet v. Harwood, 86 Til. 110; S. C., 29 
Am. Rep. 17; Palmer v. City of Lincoln, 5 Neb. 136; 
8. C., 25 Am. Rep. 470. On the general rule con- 
ceded by the court in the principal case, see Harri- 
son v. Collins, 86 Penn. St. 153; 8. C., 27 Am. Rep. 
699, and note, 702. We think the principal case 
well adjudged. 





—__—>+ 


PRACTICAL JOKES. 





HE law holds practical jokers criminally, and 
sometimes civilly, responsible for the fatal ef- 
fects of their playful pranks. 

In Daingerfield vy. Thompson, a civil action of dam- 
ages, decided recently by the Court of Appeals of 
Virginia, the defendant was the keeper of a restau- 
rant, and about 11 p. m., after he had closed for the 
night, hearing a noise outside, was on the point of 
opening the door, when he was shot through the 
right foot with a pistol ball which had penetrated 
the door from the outside. It appeared that several 
persons being on the street waiting for the plaintiff 
to let them in, the defendant said to one of them 
who had a pistol, ‘‘ Let us give him a salute.” To 
which the latter, one Harrison, replied, ‘‘ I'll do it,” 
and immediately fired. When the parties entered the 
restaurant and found how the ‘‘ salute” had resulted, 
Harrison was greatly alarmed and said to the defend- 
ant: ‘* This would not have happened if you hadn’t 
told me to fire a salute.” To which defendant an- 
swered: ‘‘I didn’t suppose you were d—d fool 
enough to fire into the house —I thought you’d fire 
into the air.” There was an ordinance of the city 
prohibiting the discharge of fire-arms in the street. 
‘‘The willful firing of a pistol in the street of a city, 
whether maliciously or not,” said Christian, J., ‘‘is 
of itself an unlawful act, and the consequence of 
such unlawful act must be visited upon those who 
commit it or instigate it. Safety and protection to 
society require that both the actors and instigators 
of unlawful acts should be held to strict accounta- 
bility for the consequences of their violation of law. 
It is no excuse or justification of Daingerfield to 
say that he did not fire the pistol which caused the 
injury. He was the aider and abettor and insti- 
gator of Harrison, who fired the fatal shot, and who 
himself admits that it was fired at his advice and 
instigation, And it is no excuse or justification to 
say that he simply told him to fire a salute, and that 
he expected him (Harrison) to fire in the air. The 
firing of the pistol was in itself an unlawful act, 
and advised and instigated by him, he must take 
the consequences of the result. He who commands 
or procures another to do an unlawful act is as re- 
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sponsible as a trespasser as he who commits the 
trespass. Jordan v. Wyatt, 4 Gratt. 156. 
though the act committed was done without mal- 
ice, yet being unlawful, the party committing it, or 
aiding or abetting in its commission, is responsible 
in damages to the party injured. Parsons v. Har- 
per, 16 Gratt. 64.” As the plaintiff got a verdict for 
$8,000, this was better than a criminal prosecution. 
But the same practical joke would have been crimi- 
nal. 

Thus, in Fenton’s case, 1 Lewin C. C. 179, where 
the prisoners, in sport, threw heavy stones into a 
mine, breaking a scaffold, which fell against and 
upset a corf, in which a miner was descending into 
the mine, whereby he was killed, they were held 
guilty of manslaughter. Tindal, C. J., said: ‘‘In 
the present instance the act was one of mere wan- 
tonness and sport, but still the act was wrongful, it 
was a trespass. The only question, therefore, is, 
whether the death of the party is to be fairly and 
reasonably considered as a consequence of such 
wrongful act; if it followed from such wrongful act, 
as an effect from a cause, the offense is man- 
slaughter; if it is altogether unconnected with it, 
it is accidental death.” The prisoners were sen- 
tenced to three months’ imprisonment. In Rex v. 
Powell, 7 C. & P. 641, a lad, as a frolic, without any 
intent to harm any one, took the trap-stick out of 
the front part of a cart, in consequence of which it 
was upset, and the carman who was in it, load- 
ing it, was pitched backward on the stones and 
killed. Held, manslaughter. The prisoner was fined 
one shilling and discharged. In Hwington’s case, 2 
Lewin C. C. 217, the prisoners covered and _ sur- 
rounded a drunken man with straw, and threw a 
shovel of hot cinders upon his belly, whereby he 
was burned to death. Paterson, J., charged that 
‘*if they believed the prisoners really intended to 
do any serious injury to the deceased, though not 
to kill him, it was murder; but if they believed 
their intention to have been only to frighten him in 
sport, it was manslaughter.” Verdict, manslaughter. 
In State v. Roane, 2 Dev. 58, the defendant care- 
lessly discharged a gun, intending only to frighten 
a supposed trespasser, really the servant of the pris- 
oner, but killing him. Held, manslaughter. This 
case, although cited by Wharton under ‘‘ practical 
jokes,” does not answer that description; as also the 
case cited in 1 East’s P. C. 236, where the prisoner 
ducked a thief, who had picked his pocket, and ac- 
cidentally drowned him. In Rez v. Martin, 3 C. & 
P. 211, the prisoner ordered a quartern of gin to 
drink, and asked a child present if he would have 
a drop, at the same time putting the glass to the 
child’s mouth, whereupon the child snatched the 
glass and drank the whole contents, which caused 
his death. Vaughan, B., said, as this was the act 
of the child, there must be an acquittal, ‘‘ but if it 
had appeared that the prisoner had willingly given 
a child of this tender age a quartern of gin, out of 
a sort of brutal fun, and had thereby caused its 
death, I should, most decidedly, have held that to 
be manslaughter.’’ Giving one physic, in sport, if 
fatal, is manslaughter. 1 East’s P. C. 264. So, if 


And al- 





one in shooting at another’s fowls, in mere wanton. 
sport, kills a human being. Id. 255. 

In Rex v. Conrahy, 2 Crawf. & Dix, 86, the pris- 
oner and the deceased had been piling turf together, 
and the former, in sport, threw a piece of turf at 
the latter, hitting and killing him. Held, no crime. 
In Rex v. Waters, 6 C. & P. 328, there was testimony 
that the prisoner, in the course of rough and drunken 
joking, pushed a boat with his foot, whereby the 
deceased fell overboard and was drowned. There 
was also testimony that the push was given by an- 
other person. Park, J., said, ‘‘if the case had 
rested on the evidence of the first witness it would 
not have amounted to manslaughter,” and there 
must be an acquittal. In Ann v. State, 11 Humph. 
159, an indictment of a nurse for murder of an in- 
fant by administering laudanum, a charge that if 
the drug was administered to produce unnecessary 
sleep, and contrary to expectation it produced 
death, this would be murder, was held errroneous. 

In State v. Hardie, 47 Iowa, 647; S. C., 29 Am. 
Rep. 496, the defendant was held guilty of man- 
slaughter for killing a woman in an attempt to 
frighten her with a pistol which he supposed to be 
unloaded. The court said: ‘‘If it had been in fact 
unloaded no homicide would have resulted, but the 
defendant would have been justly censurable for a 
most reckless and imprudent act in frightening a 
woman, by pretending that it was loaded, and that 
he was about to discharge it at her.” ‘‘Such con- 
duct is grossly reckless and reprehensible, and with- 
out palliation or excuse. Human life is not to be 
sported with by the use of fire-arms, even though 
the person using them may have good reason to be- 
lieve that the weapon used is not loaded, or that 
being loaded it will do no injury. When persons 
engage in such reckless sport they should be held 
liable for the consequences of their acts.” 

But it would have been no crime if both persons 
had supposed the pistol to be unloaded. Robertson 
v. State, 2 Lea. 239; S. C., 31 Am. Rep. 602. The 
court, however, admit that the prisoner would 
have been responsible if the act had amounted 
to an assault, under the circumstances of the Iowa 


case. 
: ———_>+—_ 
LIMITED LIABILITY OF SHIP-OWNERS. 


II. 


The vice-chancellor concluded that the part of the 
statute which relates to the liability of British owners 
was intended to operate, even as against foreigners, 
throughout that portion of the sea which lies within 
three miles of the coast, and that the plaintiffs wero 
therefore entitled to the relief sought. 

After the decisions the act of Parliament was amended 
in 1862 by act 25 and 26 Vict., ch. 63, sec. 54, as already 
stated, so as to give the benefit of the limited liability 
under section 504 of the original act to ‘‘ the owners of 
any ship, whether British or foreign. 

Subsequently the question directly arose whether, 
under the act, the owners of a British ship could claim 
a limited liability in case of damage done to a Belgian 
ship in the Mediterranean, and beyond British terri- 
torial jurisdiction, in 1863. The Amalia, 1 Moore’s P. 
C. C. (N. 8.) 471. 

Dr. Lushington said: ‘The cases under the law prior 
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to 1862 are valuable’ as illustrations, but they are not 
precedents. Now I have always recognized the full 
force of this objection, that the British Parliament 
has no proper authority to legislate for foreigners out 
of its jurisdiction. No statute ought therefore to be 
held to apply to foreigners with respect to transactions 
out of British jurisdiction, unless the words of the 
statute are perfectly clear; but I never said that if it 
pleased the British Parliament to make such laws as to 
foreigners out of the jurisdiction, courts of jus- 
tice must not execute them; indeed, I said the direct 
contrary, speaking of the Instance Court of Admi- 
ralty, reserving any particular considerations that 
might attach to the Prize Court. 

“Now, fully recognizing the prima fucie force of 
_ this objection, Ido not think it is removed by the 
ingenious suggestion that this limited liability is a part 
of the proceedings, and a part of the lex fori. 

“But however this may be, if the statute in question 
gives the right of limited liability to the British owner 
and the foreign ship-owner alike, if there be perfect 
reciprocity, then complete justice is done, and the 
former objection that it was unjust to give relief to 
the British owner, when a similar relief was denied to 
the foreigner, is removed.” 

After an examination of the statute and in view of 
the fact that the large majority of collisions occur on 
the high seas, he came to the conclusion that the act 
was intended to operate for and against both British 
and foreign vessels in all places, whenever their mutual 
rights and liabilities should come before a British court 
for adjudication. 

An appeal was taken to the Privy Council, where the 
decision of Dr. Lushington was aflirmed, Lord Chelms- 
ford delivering the opinion. 

He said that section 504 of the original act of 1854 
clearly applied only to British ships. He then briefly 
reviewed the decisions under that section, noticing the 
fact that all the questions which could arise in cases of 
collisions between British and foreign ships, in which 
the British ship was in fault, had been decided under 
that section, except the case now in question; ‘ but 
against the right of the British owner in such a case 
to a limitation of his liability, very strong observations 
had been made by Vice-Chancellor Wood in Cope v. 
Doherty, which his honor repeated in the General Iron 
Screw Colliery Co. v. Schurmanns. 

**Tn this state of the decisions, the ‘ Merchant Ship- 
ping Act Amendment Act, 1862,’ passed, and instead 
of the words, ‘no owner of any sea-going ship,’ in the 
504th section of the original act, introduced the words 
in the 54th section, upon which all the difficulty has 
arisen, viz.: ‘the owners of any ship, whether British 
or foreign.’ ”’ 

He considered that the intention of the Legislature, 
so far as it could be collected from the languagejem- 
ployed, seemed to be, to place British and foreign ships 
on the same footing. With respect to the objection 
that such legislation would restrict “the common 
natural rights of foreigners,”’ he said: ‘* What breach 
of international law, or interference with the natural 
rights of foreigners is produced by the Legislature say- 
ing that all suitors having recourse to our courts, to 
obtain damages for an injury from a person not actu- 
ally in fault, but being responsible for the acts of his 
servant, shall recover only to the value of the thing by 
which the loss or damage was occasioned, estimated in 
a particular manner?”’ 

The results of the English cases may be summed up 
in the following propositions, applicable when the act 
made no express mention of foreign vessels or foreign 
owners: 

I. The act did not limit the liability of a foreigner, 
in case of damage by tort to a foreigner or foreign ves- 
sel, on the high seas, although the injured party com- 
menced proceedings for redress in a British court. 





II. The act did not limit the liability of a foreigner 
in case of damage by tort to a British vessel or subject 
on the high seas, and it made no difference if a limited 
liability was allowed to British subjects, under the 
same circumstances in the foreign courts. 

III. It was left undecided whether the act limited 
the liability of a foreigner in case of damage by tort to 
a British or foreign vessel within the three-mile 
limit. 

IV. The act did not limit the liability of a British 
subject inacase of damage by tort to a foreigner or 
foreign vessel on the high seas beyond the three-mile 
limit. 

V. But it did limit the liability of a British subject 
in a case of damage by tort toa foreigner or foreign 
vessel within the three-mile limit. 

VI. Inacase of damage by the tort of a foreigner 
or foreign vessel to another foreigner or foreign vessel 
of the same country, the British courts would, on due 
proof, apply and enforce a law of that country limiting 
the liability of the tort-feasor. 

But when Parliament, in clear and precise language, 
declared that the limitation of liability should extend 
to foreign as well as British ships, the courts were 
bound to obey the law in all cases submitted to them 
for adjudication. 

The only reported case found in this country on the 
application of the act of Congress to foreign vessels 
was before Judge Shipman in the United States Cir- 
cuit Court for the Southern District of New York, in 
1876. Levinson v. The Oceanic Steam Navigation Co., 
17 Alb. L. J. 285. The opinion seems to have been 
given at nisi prius. 

The action was at common law for personal injuries 
to the plaintiff and loss of baggage. The plaintiff was 
aresident of New York; whether he was a citizen 
does not appear. The defendant was a foreign corpo- 
ration, and it pleaded in bar, proceedings under the 
act of 1851, in exoneration of further liability. 

Judge Shipman said that the statute of 1851 seemed 
to him to have been a limitation of the common-law 
liability of common carriers by sea. ‘The statute 
which was passed was the adoption by legislative au- 
thority of a new principle of law, so far as this country 
is concerned, but one which has been the rule in the 
admiralty courts of foreign countries. 

“The question then is, whether this limitation of the 
liability of common carriers by sea applies only to 
American vessels, and was merely a municipal regula- 
tion, or whether it was the adoption of a general prin- 
ciple. 

‘“Now neither from the statute of 1851, nor upon 
principle, can I see that this limitation of liability was 
local, or that the legislation was municipal. 

‘*There was nothing local or municipal in its char- 
acter. The statute was not in terms confined to 
American vessels. It had a wider scope, and was a 
modification by legislative enactment of the common 
law in regard to asubject over which Congress had 
jurisdiction. 

“Tf a modification of the common-law liabilities of 
carriers by land was provided by the statute of the 
State that had jurisdiction over such corporations, it 
would have been binding upon all the courts of the 
State; it would have been the lex fori, the modifica- 
tion would have been a general one, and when an 
action was brought before a court of the State, the 
court would have been prohibited from exceeding the 
liabilities which the Legislature of the State had 
limited. 

‘So, this statute being a modification of the common 
law of a general and universal character, it is binding 
upon all the courts in this country, and they are lim- 
ited or restrained from proceeding to give judgment 
beyond the limit of liability which the Legislature had 
prescribed in 1851. In other words, the adoption of a 











THE ALBANY LAW JOURNAL. 


187 











principle of admiralty law cannot be considered as 
merely local or municipal legislation.” 

This decision seems to be in conflict with Proposi- 
tions land II, above. So far as it proceeds on the 
ground that the lex fori applies, it is opposed to the 
express opinion of Vice-Chancellor Wood, Lord Jus- 
tice Turner, and Dr. Lushington, and to the necessary 
implication in all the cases where relief was refused to 
or against foreigners. 

In determining the cases to which the United States 
statute applies, it must be constantly borne in mind 
that Congress has not the omnipotence of legislation 
conceded to the British Parliament by the British 
courts. Its constitutional power over the subject 
under consideration rests on the power given ‘to 
regulate commerce with foreign nations, and among 
the several States.”’ The act can apply only to vessels 
which are engaged in such commerce. Per Neilson, 
J., 24 How. (U. 8.) 39. 

The question has been raised whether the owners of 
a steam vessel plying between several ports of the 
same State, carrying merchandise and passengers 
partly in transit to foreign countries and between dif- 
ferent States of the Union, and partly in transit only 
between the termini of the vessel’s route, can have 
the benefit of the act, as against passengers and the 
owners of merchandise of the latter description. It 
has been held by Circuit Judge Sawyer, in the District 
of California, that the act applies to such a case. Lord 
v. Goodall, etc., S. S. Co., 4 Sawy. 298. 

The argument is that, within the decision in The 
Daniel Ball, 10 Wall. 565, the vessel was engaged in 
both inter-State and foreign commerce; that Congress 
has, by acts of 1838 and 1852, imposed onerous regu- 
lations on owners of steam vessels for the safety of 
merchandise and passengers, to which regulations this 
vessel was subject, and the act of 1851 may fairly be 
considered a counterpoise for the benefit of the own- 
ers; that upon the whole, the security afforded by the 
provisions of the statute, if properly enforced, not- 
withstanding the limitation of liability, is greater 
than it would be under the full common-law liability 
of owners without the security provided by Congress. 
Any party using the vessel for the purposes of domes- 
tic commerce enjoys all the benefits afforded by the 
regulations prescribed, for they inhere in the vessel, 
and cannot be separated from it. If a party avails 
himself of those benefits, by the use of the vessel, he 
must also suffer the inconveniences incident to such 
use. It would be impracticable for two sovereignties 
to regulate the same instrument used at the same time 
in different branches of commerce. The regulation as 
to all must necessarily fall to that sovereignty which 
is supreme or paramount as to any part, and having 
control of the instrument employed. The power to 
prescribe the conditions upon which the vessel shall be 
employed as an instrument of inter-State or foreign 
commerce necessarily carries with it the power to 
modify the rights of those who use it—as well those 
who at the same time make use of it for the purposes 
of domestic commerce, as those who employ it in inter- 
State or foreign commerce. 

‘“*Owners of any canal boat, barge or lighter, and 
any vessel of any description whatsoever, used in riv- 
ers or inland navigation,”’ are expressly excluded from 
the benefits of the United States Statute. Rev. Stats., 
§ 4289. 

The connection in which this term ‘ inland naviga- 
tion”’ is used in the act has been considered as throw- 
ing some light upon the intent of the law-makers, and 
as indicating to some extent the class of vessels in 
their mind. The word used means in this connection 
employed, and doubtless in the mind of Congress was 
intended to refer to vessels solely employed in rivers 
orinland navigation. It was this species of naviga- 





tion, that is, on rivers and inland, which was intended 


to be withdrawn from the limitation of the liability 
of the owner; and the addition of the term “inland 
navigation,” as an alternative to rivers, was doubtless 
designed, speaking in a general sense, to embrace all 
internal waters, either connected with rivers, but 
which did not, in a geographical or popular sense, fall 
under that name, or which might not be connected 
with rivers, but fell within the reason or policy 
of the exception, such as bays, inlets, straits, etc. 
Vessels, whatever may be their class or description 
solely employed upon these waters, are usually em- 
ployed in the trade and traffic of the localities, carried 
on chiefly by persons residing upon their borders, and 
connected with the local business, and without the 
formalities and precautions observed in regular com- 
mercial pursuits with a view to guard against accidents 
and losses, such as insurance, bills of lading, etc. It 
was fit and proper, therefore, in this description of 
trade and traffic that the common-law liabilities of the 
carrier should remain unaltered. 

But the business upon the great lakes lying upon our 
northern frontiers, carried on between the States and 
with the foreign nations with which they are con- 
nected (and this is the only business which Congress 
can regulate), is of a very different character. They 
form a boundary between a foreign country and the 
United States for hundreds of miles, and considering 
their great size, the magnitude of their commerce, and 
the well-known perils incident to lake navigation, 
Congress could not have classed it with inland naviga- 
tion, but would have used a more specific designation 
if it was to be excluded from the limitation of liabil- 
ity. Besides, the decision in the case of the Lexington, 
burned upon Long Island Sound, led to this act of 
1851, and the act was designed to promote the building 
of ships and to encourage persons engaged in the busi- 
ness of navigation. 

For these reasons it is held that the owner of a vessel 
plying between Buffalo and Detroit, on the great lakes, 
is not within the exception of section 4289, but is enti- 
tled to the benefit of the act. Moore v. American 
Transportation Co., 24 How. 1; Chisholm v. North- 
ern Transportation Co., 61 Barb. 363. 

And the owner of a tug towing a boat from the New 
York to the Canadian shore of the St. Lawrence is en- 
titled to the benefit of the act. Baird v. Daly, 4 Lans. 
426 (reversed on other grounds, 57 N. Y. 236). 

So is the owner of a vessel navigating Long Island 
Sound between two ports in different States, although 
the loss is caused by a fire at dock. Knowlton v. Prov. 
& N. Y.S. S. Co., 1 Jones & Sp. 370. See, also, Head- 
rick v. Va. & Tenn. Air Line R. W. Co., 48 Ga. 545. 

But the owner of a vessel plying on the Mississippi 
river, although between two termini in different 
States, is within the very words of the exception, and 
is not entitled to the benefit of the act. The War 
Eagle, 6 Biss. 354. 

There is another limitation of the class of persons 
entitled to the benefit of the act. They must be the 
owners or charterers who man, victual and navigate 
the vessel at their own expense or by their own pro- 
curement. §§ 4282, 4283, 4286. 

Accordingly, where a carrier in the course of trans- 
portation pursuant to his contract places the merchan- 
dise on a vessel which he neither owns nor charters, 
and while on board such vessel goods are lost or dam- 
aged in the manner specified in the act, he is liable to 
the full extent of the loss, and cannot claim the benefit 
of the statute. Rice v. Ontario Steamboat Co., 56 Barb. 
384; Hill Mfg. Co. v. Boston & Lowell R. R. Corp., 104 
Mass. 122. 

But of course a railroad company owning a vessel is 
entitled to the benefit of the act equally with any 
other corporation or individual. London & S. W. R. 
W. Co. v. James, L. R., 8 Ch. App. 241; Headrick v. 
Va. & Tenn. Air Line R. W. Co., 48 Ga. 545. 
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Section 4282 in terms applies only in case of fire hap- 
pening ‘“‘to or on board the vessel.’’ Therefore the 
ship-owner is not protected by that section if goods be 
destroyed by fire on a lighter conveying them from 
the shore to the ship. Morewood v. Pollock, 1 Ell. & 
Bl. 743. Nor if they be destroyed by fire on the dock 
after landing. Per Curtis, J., Salmon Falls Mfg. Co. v. 
The Tangier, 11 Law Rep. (N. 8.) 6. 

Section 4283 is not so precise on this point. We are 
not aware of any reported case in which it has been 
decided whether, under that section, the loss or dam- 
age must have occurred on the vessel itself. 

Under section 4283, the destruction, injury, etc., 
must have occurred “ without the privity or knowl- 
edge’’ of the owners. 

The English courts have shown a disposition to con- 
strue the words “privity and knowledge” strictly in 
favor of ship-owners. 

Thus, if the loss is occasioned by the actual fault of 
one of several part owners, his co-owners are not 
thereby precluded from the benefits of section 4283. 
See The Spirit of ihe Ocean, Br. & Lush. 336. This case 
was perhaps anticipated, as would appear from the 
provision that the liability shall not exceed “the 
amount or value of the interest of such owner in such 
vessel and her freight then pending.”’ 

If a collision occur while the master, who is also 
part owner, is on board, but not on deck, his duty not 
calling him there, he can have the benefit of the act. 
The loss occasioned by the collision is not, under the 
circumstances, with his ‘‘ fault or privity.’’ The Obey, 
L. R., 1 Adm. & Ecc. 102. 

When the owner is a corporation, tho privity or 
knowledge of the managing officers of the corporation 
must be regarded as the privity and knowledge of the 
corporation itself. Lord v. Goodall, etc., S. S. Co., 4 
Sawy. 292; Hill Mfg. Co. v. Prov. & N. Y. 8. 8S. Co., 
113 Mass. 495, 500. 

If such managing officers, or an individual owner 
fails to select a competent master and crew, and to 
have the ship seaworthy when she sails, and loss ensues 
in consequence of such neglect, such loss is chargeable 
to the owners as occurring with their privity and 
knowledge. Lord v. Goodall, etc., S. S. Co., supra. 

Can there be a loss by fire caused by the neglect of 
the owner, and so not within the total exemption al- 
lowed by section 4282, and yet within the limited lia- 
bility of section 4283, because occasioned without the 
“ privity or knowledge of the owner?” 

On the one hand it is argued that special provision 
is made in section 4282 for this peculiar single loss, and 
even though the general language of subsequent sec- 
tions might include the loss in that section provided 
for, yet where they may be fully applied to other cases 
of loss, they should be so applied and be satisfied with 
such application, thus leaving each and all provisions 
in force—a cardinal rule in the construction of stat- 
utes. Again, by no codeof law was an owner of a ship 
limited in his liability where the loss occurred by bis 
own “design or neglect;” the provisions would have 
to be very plain and clear that would justify such an 
interpretation. Knowlton v. Prov. & N. Y. 8S. S. Co., 
53 N. Y. 76. 

On the other hand it is said that the solution of the 
question must depend on the facts of the case as de- 
veloped by judicial process. In re Prov. &N. Y.S.S. 
Co., 6 Ben. 124. To the same effect is Chisholm v. 
Northern Transportation Co., 61 Barb. 363, 390, which 
as an authority must be considered overruled by the 
case in 53 N. Y. 76. 

In a case within section 4283, if the owner claims the 
benefit of that section he must take proceedings him- 
self (unless some claimant does so), under sections 
4284 or 4285, at least where there is more than one 
claimant. Otherwise the owner might reduce the 


compensation to be made to those claimants who 





should prosecute him, to their proportionate share of 
the value of the vessel and freight (§ 4284), and at 
the same time retain the balance without paying the 
other injured parties. Besides, it is necessary that 
the total amount of losses should be ascertained in 
order that the proportion to be paid to each claimant 
may be determined. Norwich Co. v. Wright, 13 Wall. 
104, 124; Dyer v. National S. S. Uo., 14 Blatchf. 483; 
The Niagarav. Cordes, 21 How. 7, 26. 

In a case where only one person sustained loss it was 
said that the ship-owner must take the same proceed- 
ings in order to have the benefit of the act. Per 
Dwight, Com., Baird v. Daly, 57 N. Y. 236, 252. But to 
the contrary is the opinion of Grover, J., in Dougan v. 
Champlain Trans. Co., 56 N. Y. 1, 6, and the reasoning 
in Norwich Co. v. Wright would seem not to apply. 

The rules prescribed by the Supreme Court allow the 
owner to take these proceedings and at the same time 
to contest his liability to any extent whatever by in- 
serting proper allegations in his libel or petition. 
Adm. Rule 56. But literal compliance with section 
4285, and a transfer in trust for the benefit of the 
claimants, would seem hardly consistent with resery- 
ing the question of liability. Of course, where a stip- 
ulation is given on appraisement or money deposited 
under Admiralty Rule 54, there would be no difficulty. 
The Annie Childs, Lush. 509. 

It is held that great delay in taking the necessary 
proceedings will deprive the owner of the benefit of the 
act. Dyer v.Nat.S.S.Co.,14 Blatch.483, 487. Our practice 
in this respect differs from the English courts, where 
proceedings to limit liability may be taken after an 
adverse decree in admiralty. Leycester v. Logan, 3 K. 
& J. 446. 

The value of the interest of the owner of the vessel 
was in some cases of collision computed on the value 
of the vessel immediately before the disaster. Walker 
v. Boston & Hope Ins. Co., 14 Gray, 288, 303; Barnes 
v. Steamship Co., 6 Phila. 479 (per Grier, J.) But the 
Supreme Court, in view of section 4285, allowing a 
transfer to trustees in full exoneration of the ship- 
owner, which must necessarily be made after the dis- 
aster, held the value of the interest at that time to be 
the limit of liability, even if the vessel were entirely 
destroyed. Norwich Co. v. Wright, 13 Wall. 104, 126; 
Waltson v. Marks, 2 Am. Law Reg. 157, 165. 

Nor can insurance be included in this value. Itisa 
distinct, independent subject of property. The assign- 
ment of the ship passes no interest init. Waltson v. 
Marks, 2 Am. Law Reg. 157, 167. (Per Kane, U. S. 
D. J.) 

The owner must answer not only to the amount of 
his interest in the vessel but also in the freight pend- 
ing. And for this purpose a reasonable freight upon 
his own goods is to beincluded. Allen v. Mackay, 1 
Sprague, 219; The Glaucus, 1 Low. 366. But a whaling 
voyage is special in its character, and on such a voyage 
as ordinarily prosecuted there is no “freight pending” 
within the meaning of the act. The Ontario, 2 Lowell, 
40, 52; affirmed as Swift v. Brownell, 1 Holmes, 467. 

If there be a decree against two vessels, A and B, as 
in acase of collision where both are found in fault, 
that the owners of A pay 2,0001. to the owners of B, 
and that the owners of B pay 14,0001. to the owners of 
A, and the owners of B take proceedings to limit their 
liability under the act, which result in the payment of 
a fund into court for distribution, the owners of A 
cannot retain the 2,000/. by way of set-off against the 
amount due to them by the owners of B, proving 
against the fund in court for the balance only, but 
they must pay the 2,000/. in full to the owners of B, 
and prove against the fund in court for the 14,0001. 
Otherwise the owners of B, instead of having their 
liability limited pursuant to the statute, would suffer 
an additional loss of 2,000l., and would be in exactly the 
same position as if they had been condemned in Ad- 
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miralty to bear all their own loss. Chapman v. Royal 
Netherlands S. N. Co., L. R., 4 Prob. Div. 157. 

Finally it is always competent for the ship-owner by 
contract to waive the benefit of any or all the provis- 
ions of the statute. The original act of 1851 contained 
an express proviso to this effect, at the end of the first 
section. This is omitted in the Revised Statutes; but 
it is believed that on general principles, as no rule of 
morality or public policy forbids, such a contract 
would be binding without the aid of the proviso. 

But the contract must be express, and no mere im- 
plied contract cau be alleged against the express ex- 
emption or limitation of the statute. Walker v. The 
Trans. Co., 3 Wall. 150. 


—__—>_—_———_ 


NEGOTIABLE INSTRUMENT— HOLDER FOR 
VALUE—BAR TO ACTION —ESTOPPEL 
—CONFLICT OF LAW. 

SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1879. 

BROOKLYN City & NEWTrown RAILROAD Co., Plaintiff 
in Error, v. NATIONAL BANK OF THE REPUBLIC. 


J. F. MosHER. 


1. The judgmentin an action instituted by the holder of 
negotiable paper against the indorsers is not abar toa 
subsequent action by the holder against the maker, the 
latter not having been made a party to the first action, 
nor notified of its pendency. 

2. Anestoppel arising out of the judgment of a court of 
competent jurisdiction is equally conclusive upon all 
the parties to the action and their privies. It may not 
be invoked or repudiated at the pleasure of one of the 
parties as his interest may happen to require. 

8. The transfer, before maturity, of negotiable paper, as 
security foran antecedent debt merely, without other 
circumstances —if the paper be so indorsed that the 
holder becomes a party to the instrument — although 
the transfer is without express agreement by the cred- 
itor for indulgence, is not an improper use of such 
paper, and is as much in the usual course of commercial 
business as its transfer in payment of such debt. In 
either case the bona fide holder is unaffected by equities 
or defenses between prior parties of which he had no 
notice. 

4. The courts of the United States, in determining ques- 
tions of general commercial law, are not controlled by 
the decisions of a State court, even in an action insti- 
tuted by a National bank, located in the State rendering 
such decision, against one of its own citizens, upon a 
negotiable note there executed and payable. Such de- 
cisions, not based upon local legislative enactments, are 
not ‘“‘laws”’-within the meaning of the Federal statute, 
which provides that “the laws of the several States, 
except where the Constitution, treaties or statutes of 
the United States otherwise require or provide, shall be 
regarded as rules of decisionin trials at common law 
in the court of the United States, in cases where they 
apply.” Swift v. Tyson, 16 Pet. 1, reaffirmed. 


N error tothe Circuit Court of the United States 
for the Southern District of New York. The 
opinion states the case. 


HARLAN, J. The case, as made by an agreed state- 
ment of facts, is this: The plaintiff in error, the 
Brooklyn City & Newtown Railroad Company, a corpo- 
ration organized under the laws of New York, exe- 
cuted, at Brooklyn, in that State, on 9th May, 1873, its 
promissory note for the sum of $5,000, payable four 
months after date to the order of Wm. V. LeCount, 
(its] treasurer, at the Atlantic State Bank of Brooklyn. 
It was indorsed in blank, first by LeCount, treasurer, 
and then by Falmer & Co., a firm compused of Thomas 
Palmer, Jr., aud Anson S. Palmer, the former being 
the president and the latter the financial agent of the 
company, and together owing the larger portion of its 
stock. The note was made for the purpose only of 





raising money thereon for the company. Neither 
LeCount nor Palmer & Co. received any consideration 
for their respective indorsements. The note thus in- 
dorsed was, with others, placed by the company in the 
hands of Hutchinson & Ingersoll, a firm of note-brokers 
in Wall street, for negotiation and sale. 

Prior to the execution of the note Hutchinson & In- 
gersoll had frequently borrowed money from the de- 
fendant in error. the National Bank of the Republic 
of New York. They however kept no account with 
that institution, and had no transactions with it other 
than those to which reference will now be made. 

In the month of October, 1872, the bank first made 
them a call loan, at seven per cent interest, of $25,000, 
ov collaterals. Subsequently, in 1873, it made to them 
other call loans on ccllaterals, at the same rate of 
interest, as follows: Marcot 11th, $15,000; March 15th, 
$10,000; April llth, $10,000; May 16th, $10,000; May 
20th, $20,000; May 23d, $10,000; June 4th, $15,000; June 
Gth, $12,000; June 12th, 310,000; June 19th, $36,000; 
and July 11th, $10,000. Fach of these loans was a sepa- 
rate one, upon a particular and distinct lot of collate- 
rals. Hutchinson & Ingersoll were in the habit of 
borrowing money from various banks and from indi- 
viduals or firms upon specific lots of collaterals. 

The loan of $36,000 on 19th June, 1873, was upon 
several notes as collateral security, among them the 
above-described note for $5,000, executed May 9th, 1873. 
All the loans by the bank, prior to the one of $36,000, 
had been paid off before that loan was made. 

The loan of $10,000 on the 11th July, 1873, was upon 
the following notes as collateral security: Two notes 
of Howes, Hyatt & Co. for $2,605.98 and $3,540.15, and 
two of H. L. Ritch & Co. for $3,520.17 and $2,146.92. 

On the 22d July, 1873, Howes, Hyatt & Co. having 
become insolvent, Hutchinson & Ingersoll executed 
and delivered to the bank, at its request, antedated to 
June 19th, 1873 (which was the date of the $36,000 
loan), a written instrument whereby they agreed with 
the bank ‘that all securities, bonds, stocks, things in 
action, or other property or evidences of property what- 
soever, which have been or may at any time hereafter 
be deposited or left by us or on our account, with said 
bank, whether specifically pledged or not, may be held 
by said bank, and shall be deemed to be and are hereby 
pledged as security for the payment of any and every 
indebtedness, liability or engagement on our part, held 
by said bank, and that on the non-payment, when due 
and payable, of any sum or sums of money which have 
been or may hereafter be by said bank lent, paid or 
advanced to or for the account or use of us, or for 
which we are or may become in any way liable or in- 
debted to said bank, the said bank, or its president or 
cashier, may immediately thereupon, or at any time 
thereafter, sell, etc., * * * and apply the net pro- 
ceeds of sale to the payment of any sum or sums duo 
and payable from us to said bank, and hold any sur- 
plus of such net proceeds, together with any and all 
remaining securities, property, or evidences of prop- 
erty, then held by said bank and not sold, as security 
for the payment of any and all other of our then ex- 
isting and remaining liabilities and engagements to 
said bank.”’ 

When that writing was executed no agreement was 
made to extend the loan or to refrain from calling it in. 

The bank knew that Hutchinson & Ingersoll were 
note-brokers, but until August 8, 1873, had no knowl- 
edge or information of the connection of the Palmers 
with the railroad company, or of the circumstances 
attending the making or indorsement of the note in | 
suit, or of the purpose thereof, or of any relations, 
dealings or communication between Hutchinson & In- 
gersoll, and the parties to the note (except that they 
knew Hutchinson & Ingersoll to be note-brokers), or 
that the note was any thing else than ordinary busi- 
ness paper, or that there was any question as to tho 
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right of said Hutchinson & Ingersoll to pledge or nego- 
tiate it. Nor did the railroad company know or sus- 
pect that the firm had parted with or hypothecated 
said note until August 15, 1873. 

The company, by reason of certain advances made 
to its use by Hutchinsou & Ingersoll, became indebted 
to the latter, on the 8th of August, 1875, in the sum of 
$600. On the 15th day of August, 1873, it tendered 
that sum to the firm, and demanded a return of the 
$5,000 note. During the same month it made alike 
tender to the bank, and demanded the note. 

The $36,000 loan was paid in full out of the collate- 
rals given to secure its payment, as they respectively 
matured, without resorting to the note in suit, the first 
payment of $4,580 being July 22, 1873, and the last pay- 
ment being April 4th, 1874, leaving the $5,000 note in 
the bank’s possession. 

Hutchinson & Ingersoll are insolvent. The collate- 
rals collected exceeded the $36,000 loan by $4,503.61. 

On the $10,000 loan of July 11, 1873, there was a bal- 
ance due the bank, November 21, 1876, of 35,136.68 after 
exhausting all collaterals in its possession which had 
been specially pledged to secure that loan, and cred- 
iting the amount, with interest collected, of a certain 
judgment to be now referred to. 

In 1874 the bank sued Palmer & Co., as indorsers 
upon the note in suit, in the Supreme Court of New 
York. The case was sent to a referee, who rendered 
judgment in favor of the bank for $601, which seems 
to be the amount due from the railroad company to 
Hutchinson & Ingersoll. That judgment, with the 
costs, was satisfied. 

The present action is by the bank against the railroad 
company to recover the amount of the $5,000 note exe- 
cuted by the latter on the 9th of May, 1875, and placed 
in the hands of Hutchinson & Ingersoll for sale for the 
benefit of the company. 

The court below gave judgment for the bank, to re- 
verse which the company has prosecuted this writ. 

First. The first proposition of the plaintiff in error 
is that there has been a final determination by a court 
of competent jurisdiction, between the same parties 
or their privies, upon the same subject-matter as that 
here in controversy. This contention rests upon the 
judgment of the Supreme Court of New York in the 
action instituted by the bank against Palmer & Co., as 
the indorsers of the note in suit. 

The judgment in the State court clearly constitutes 
no bar to the present action. Personal judgments bind 
only parties and their privies. The railroad company 
was in no sense a party to the separate action against 
Palmer & Co. Nor did it receive notice from the Jat- 
ler of the pendency of that suit. It was therefore in 
no manner affected by the judgment. Had the com- 
pany received such notice in due time, it would, per- 
haps, although not technically a party to the record, 
have been estopped, at least as between it and its 
accommodation indorsers, from saying that the latter 
were not bound to pay the judgment, if obtained with- 
out fraud or collusion. Being however an entire 
stranger to the record, it had no opportunity or right, 
in that proceeding, to controvert the claim of the bank, 
to control the defense, to introduce or cross-examine 
witnesses, or to prosecute a writ of error from the 
judgment. 

If, in the action against Palmer & Co., the bank 
had obtained judgment for the full amount of the 
note, and being unable to collect it, had sued the rail- 
road company, the latter would not have been pre- 
cluded by the judgment in that action, to which it 
was not a party, and of the pendency of which it had 
not been notified, from asserting any defense it might 
have against the note. This being so, it results that 
the company cannot plead the judgment in the State 
court as a bar to this action. An estoppel arising out 


of the judgment of a court of competent jurisdiction 





is equally conclusive upon all the parties to the action 
and their privies. It may not be invoked or repudiated 
at the pleasure of one of the parties as his interest 
may happen to require. 

The liability of the maker and indorsers was not 
joint, but several, and therefore a judgment in an ac- 
tion against the indorsers, upon the contract of in- 
dorsement, could not bar a separate action by the 
bank against the maker—certainly not, where the 
maker was without notice from the iudorsers of the 
pendency of the action against them. 

Second. The next proposition involves the right of 
the railroad company to show, as against the bank, 
that the note was executed and delivered to Hutchin- 
son & Ingersoll for the purpose only of raising money 
upon it for the company, and that consequently they 
had no authority to pledge it as collateral security for 
their own indebtedness to the bank. It willhave been 
observed, from the statement of facts, that the note in 
suit was among those pledged to the bank as security 
for the call loan of $36,000, made on June 19, 1875; 
that Howes, Hyatt & Co., whose notes had been 
pledged as security for the call loan of $10,000, made 
on June 19, 1873, having become insolvent, Hutechin- 
son & Ingersoll, July 22, 1878, at the request of the 
bank, executed the writing dated June 19, 1873, whereby 
they pledged all securities, bonds, stocks, things in ac- 
tion, or other property theretofore deposited with the 
bank, whether specificaily or not, as security for the 
payment of any and every indebtedness, liability, or 
engagement held by the bank for which they were, or 
should become, in any way liable. Although, there- 
fore, the call loan of $36,000 was extinguished, without 
resorting to the note in suit, that note, under the 
agreement made on the 22d of July, 1875, stood pledged 
as collateral security also for the $10,000 call loan of 
July 11, 1873. 

The bank, we have seen, received the note before its 
maturity, indorsed in blank, without any express 
agreement to give time, but without notice that it was 
other than ordinary business paper, or that there was 
any defense thereto, and in ignorance of the purposes 
for which it had been executed and delivered to 
Hutchinson & Ingersoll. Did the bank, under these 
circumstances, become a holder for vaiue, and as such 
entitled, according to the recognized principles of 
commercial law, to be protected against the equities or 
defenses which the railroad company may have against 
the other parties to the note? 

This question was carefully considered, though per- 
haps it was not absolutely necessary to be determined, 
in Swift v. Tyson, 16 Pet. 1. After stating that the 
law respecting negotiable instruments was not the law 
of asingle country only, but of the commercial world, 
the court, speaking by Mr. Justice Story, said: ‘And 
we have no hesitation in saying that a pre-existing 
debt does constitute a valuable consideration in the 
sense of the general rule already stated as applica- 
ble to negotiable instruments. Assuming it to be 
true (which, however, may well admit of some doubt 
from the generality of the language) that the holder of 
a negotiable instrument is unaffected with the equities 
between antecedent parties, of which he has no notice, 
only where he receives it in the usual course of trade 
and business for a valuable consideration, before it 
becomes due; we are prepared to say that receiving it 
in payment of, or as security for a pre-existing debt, is 
according to the known usual course of trade and busi- 
ness. And why, upon principle,’ continued the court, 
“should not a pre-existing debt be deemed such a 
valuable consideration? It is for the benefit and con- 
venience of the commercial world to give as wide an 
extent as practicable to the credit and circulation of 
negotiable paper, that it may pass not only as security 
for new purchases and advances, made upon the trans- 
fer thereof, but also in payment of and as security for 
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realize or to secure his debt, and thus may safely give 
a prolonged credit, or forbear from taking any legal 
steps to enforce his rights. The debtor also has the 
advantage of making his negotiable securities of 
equivalent value to cash. But establish the oppo- 
site conclusion, that negotiable paper cannot be ap- 
plied in the payment of, or as security for pre-existing 
debts, without letting in all the equities between the 
original and antecedent parties, and the value and 
circulation of such securities must be essentially 
diminished, and the debtor driven to the embarrass- 
ment of making a sale thereof, often at a ruinous dis- 
count, to some third person, and then by circuity to 
apply the proceeds to the payment of his debts. 
What, indeed, upon such a doctrine would become of 
that large class of cases, where new notes are given by 
the same or by other parties, by way of renewal or 
security to banks, in lieu of old securities discounted 
by them, which have arrived at maturity? Probably 
more than one-half of all the bank transactions in our 
country as well as those of other countries are of this 
nature. The doctrine would strike a fatal blow at all 
discounts of nggotiable securities for pre-existing 
debts.” 

After a review of the English cases, the court pro- 
ceeded. ‘**They directly establish that a bona fide 
holder, taking a negotiable note in payment of, or as 
security for a pre-existing debt, is a holder for a valu- 
able consideration, entitled to protection against all 
the equities between the antecedent parties.” 

The opinion in that case has been the subject of 
criticism in some courts, because it seemed to go be- 
yond the precise point necessary to be decided, when 
declaring that the bona fide holder of a negotiable 
note, taken as collateral security for an antecedent 
debt, was protected against equities existing between 
the original or antecedent parties. The brief dissent 
of Mr. Justice Catron was solely upon that ground, 
which renders it quite certain that the whole court 
was aware of the extent to which the opinion carried 
the doctrines of the commercial law upon the subject 
of negotiable instruments transferred or delivered as 
security for antecedent indebtedness. In the judg- 
ment of this court, as then constituted (Mr. Justice 
Catron alone excepted), the holder of a negotiable in- 
strument, received before maturity, and without no- 
tice of any defense thereto, is unaffected by the 
equities or defenses of antecedent parties, equally 
whether the note is taken as collateral security for, or 
in payment of, previous indebtedness. And we under- 
stand the case of McCurty v. Roots, 21 How. 439, to 
affirm Swift v. Tyson, upon the point now under con- 
sideration. It was there said: ‘* Nor does the fact that 
the bills were assigned to the plaintiff as collateral 
security for a pre-existing debt, impair the plaintiff's 
right to recover. * * * The delivery of the bills to 
the plaintiff as collateral security for a pre-existing 
debt, under the decision of Swift v. Tyson, was 
legal.’’ 

It may be remarked in this connection that the 
courts holding a different rule have uniformly referred 
toan opinion of Chancellor Kent in Bay v. Codding- 
ton, 5 Johns. (N. Y) 56, reaffirmed in Coddington v. 
Bay, 20 id. 637. There is, however, some reason to be- 
lieve that the views of that eminent jurist were sub- 
sequently modified. In the 6th edition of his Com- 
mentaries, side page 81, note b, prepared by himself, 
reference is made to Stalker v. McDonald, 6 Hill, 93, in 
which the principles asserted in Bay v. Coddington 
were re-examined and maintained in an elaborate 


opinion by Chancellor Walworth, who took occasion 
to say that the opinion in Swift v. Tyson was not cor- 
rect in declaring that a pre-existing debt was, of itself, 
and without other circumstances, a sufficient consid- 
eration to entitle the bona fide holder, without notice, 


pre-existing debts. The creditor is thereby enabled to 





to recover on the note, when it might not, as between 
the original parties, be valid. But Chancellor Kent 
adds: ‘Mr. Justice Story, on Promissory Notes, p. 
215, note 1, repeats and sustains the decision in Swift v. 
Tyson, and I am inclined to concur in that decision as 
the plainer and better doctrine. Of course it did not 
escape his attention that the court in Swift v. Tyson 
declared the equities of prior parties to be shat out as 
well when the note was merely pledged as collateral 
security for a pre-existing debt, as when transferred 
in payment or extinguishment of such debt. 

According to the very general concurrence of judi- 
cial authority in this country as well as elsewhere, it 
may be regarded as settled in commercial jurispru- 
dence — there being no statutory regulations to the 
contrary — that where negotiable paper is received in 
payment of an antecedent debt; or where it is trans- 
ferred, by indorsement, as collateral security for a 
debt created, or a purchase made at the time of trans- 
fer; or the transfer is to secure a debt, not due, under 
an agreement express or to be clearly implied from the 
circumstances, that the collection of the principal debt 
is to be postponed or delayed until the collateral ma- 
tured; or where time is agreed to be given and is ac- 
tually given upon a debt overdue in consideration of 
the transfer of negotiable paper as collateral security 
therefor; or where the transferred note takes the 
place of other paper previously pledged as collateral 
security fora debt, either at the time such debt was 
contracted or before it became due; in each of these 
cases the holder who takes the transferred paper be- 
fore its maturity, and without notice, actual or other- 
wise, of any defense thereto, is held to have received 
it in due course of business, and in the sense of the 
commercial law, becomes a holder for value, entitled 
to enforce payment without regard to any equity or 
defense which exists between prior parties to such 
paper. 

Upon these propositions there seems at this day to 
be no substantial conflict of authority. But there is 
such conflict where the note is transferred as collateral 
security merely, without other circumstances, for a 
debt previously created. One of the grounds upon 
which some courts of high authority refuse in such 
cases to apply the rule announced in Swift v. Tyson is, 
that transactions of that kind are not in the asual and 
ordinary course of commercial dealings. But this 
objection is not sustained by the recognized usages of 
the commercial world, nor, as we think, by sound 
reason. The transfer of negotiable paper as security 
for antecedent debts, nothing more, constitutes a ma- 
terial and an increasing portion of the commerce of 
the country. Such transactions have become very 
common in financial circles. They have grown out of 
the necessities of business,and in these days of great 
commercial activity they contribute largely to the ben- 
efit and convenience both of debtors and creditors. 
Mr. Parsons, in his Treatise on the Law of Promis- 
sory Notes and Bills of Exchange, discusses the gen- 
eral question of the transfer of negotiable paper under 
three aspects — one, where the paper is received as 
collateral security for antecedent debts. We concur 
with the author, *‘that when the principles of the law 
merchant have established more firmly and unreserv- 
edly their controland their protection over the instru- 
ments of the merchant, all of these transfers (not 
affected by peculiar circumstances) will be held to be 
regular, and to rest upon a valid consideration.” 1 
Pars. on Notes and Bills, 218, 2d ed. 

Another ground upon which some courts have de- 
clined to sanction the rule announced in Swift v. Tyson 
is, that upon the transfer of negotiable paper merely 
as collateral security for an antecedent debt, nothing 
is surrendered by the indorsee—that to permit the 
equities between prior parties to prevail deprives him 
of no right or advantage enjoyed at the time of trans- 
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fer; imposes upon him no additional burdens, and sub- 
jects him to no additional inconveniences. 

This may be true in some, but it is not true in most 
cases, nor, in our opinion, is it ever true when the note, 
upon its delivery to the transferee, is in such form as 
tom ke him a party to the instrument, and impose 
upon him the duties which, according to the commer- 
cial law, must be discharged by the holder of negoti- 
able paper in order to fix liability upon the indorser. 

The bank did not take the note in suit as a mere 
agent to receive the amount due when it suited the 
convenience of the debtor to make payment. It re- 
ceived the note under an obligation imposed by the 
commercial law to present it for payment and give 
notice of non-payment in the mode prescribed by the 
settled rules of that law. We are of opinion that the 
undertaking of the bank to fix the liability of prior 
parties by due presentation for payment and due no- 
tice in case of non-payment —an undertaking neces- 
sarily implied by becoming a party to the instrument 
—was a sufficient consideration to protect it against 
equities existing between the other parties, of which 
it had no notice. It assumed the duties and responsi- 
bilities of a holder for value and should have the rights 
and privileges pertaining to that position. The cor- 
rectness of this rule is apparent in cases like the one 
now before us. The note in suit was negotiable in form, 
and was delivered by the maker for the purpose’of being 
negotiated. Had it been regularly discounted by the 
bank at any time before maturity and the proceeds 
either placed to the credit of Hutchinson & Ingersoll, or 
applied directly to the discharge, pro tanto, of any one 
of the call loans previously made to them, it would not 
be doubted that the bank would be protected against 
the equities of prior parties. Instead of procuring its 
formal discount Hutchinson & Ingersoll used it to 
secure the ultimate payment of their own debt to the 
bank. At the time the written agreement of July 22 
1873, was executed, by which this note, with others, 
was pledged as security for any debt then or thereafter 
held against them, the bank had the right to call in 
the $10,000 loan, that is, to require immediate pay- 
ment. The securities upon which that loan rested had 
become in part worthless, and it is evident that but 
for the deposit of additional collateral securities the 
bank would have called in the loan, or resorted to its 
rightful legal remedies for the enforcement of pay- 
ment. It was, under the circumstances, the duty of 
the debtors to make such payment, or to secure the 
debt. It was important to them, and was in the usual 
course of commercial transactions, furnish such 
security. If the bank was deceived as to the real own- 
ership of the paper, or as to the purposes of its execu- 
tion and delivery to Hutchinson & Ingersoll, it was 
because the railroad company intrusted it to those 
parties ina form which indicated that the latter were 
its rightful holders and owners, with absolute power 
to dispose of it for any purpose they saw proper. 

Our conclusion, therefore, is that the transfer, 
fore maturity, of negotiable paper as security for an 
antecedent debt merely, without other circumstances, 
if the paper so indorsed that the holder becomes a 
party to the instrument, although the transfer is with- 
out express agreement by the creditor for indulgence, 
is not an improper use of such paper, and is as much 
in the usual course of commercial business as its trans- 
fer in payment of such debt. In either case the bona 
fide holder is unaffected by equities or defenses be- 
tween prior parties of which he had no notice. This 
conclusion is abundantly sustained by authority. A 
different determination by this court would, we appre- 
hend, greatly surprise both the legal profession and 
the commercial world. Bigelow’s Billsand Notes, 502 et 
seq.; 1 Daniel on Neg. Instr. (2d ed.) ch. 25, $3 820 to 833; 
Story on Prom. Notes, §§ 186 and 195 (7th ed.) by 
Thorndyke; 1 Pars. on Notes and Bills, 218 (2d ed.), 


to 


be- 


§ 4, ch. 6; and Redfield & Bigelow’s Lead. Cas. on Bills 
of Ex. and Prom. Notes, where the authorities are 
cited by the authors. 

Third. It is, however, insisted that by the course of 
judicial decision in New York, negotiable paper trans- 
ferred merely as collateral security for an antecedent 
debt, is subject to the equities of prior parties exist- 
ing at the time of transfer; that the bank being lo- 
cated in New York, and the other parties being citizens 
of the same State, and the contract having been there 
made, this court is bound to accept and follow the 
decision of the State court whether it meets with our 
approval or not. This contention rests upon the pro- 
vision of the statute which declares that ‘the laws of 
the several States, except where the Constitution, 
treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decis- 
ion in trials at common law, in the courts of the 
United States, in cases where they apply.”’ 

It is undoubtedly true that if we should apply to this 
vase the principles announced in the highest court of 
the State of New York, a different conclusion would 
have been reached from that already announced. That 
learned court has held that the holder of negotiable 
paper transferred merely as collateral security for an 
antecedent debt, nothing more, is not a holder for 
value within those rules of commercial law, which 
protect such paper against the equities of prior par- 
ties. 

The question here presented is concluded by our 
former decisions. 

We remark, at the outset, that the section of the 
statute of the United States already quoted is the same 
as the 34th section of the original judiciary act. 

In Swift v. Tyson, supra, the contention was that 
this court was obliged to follow the decisions of the 
State courts in all cases where they apply. But this 
court said: ‘‘In order to maintain the argument it is 
essential therefore to hold that the word ‘laws’ in 
this section, includes within the scope of its meaning 
the decisions of the local tribunals. In the ordinary 
use of language it will hardly be contended that the 
decisions of courts constitute laws. They are, at 
most, only evidence of what the laws are, and not of 
themselves laws. They are often re-examined, re- 
versed, and qualified by the courts themselves, when- 
ever they are found to be either defective, or ill- 
founded, or otherwise incorrect. The laws of a State 
are more easily understood to mean the rules and 
enactments promulgated by the legislative authority 
thereof, or long-established local customs having the 
force of laws. In all the various cases which have 
hitherto come before us for decision this court have 
uniformly supposed that the true interpretation of the 
34th section limited its application to State laws 
strictly local; that is to say, to the positive statutes of 
the State, and the construction thereof adopted by 
the local tribunals, and to rights and titles to things 
having a permanent locality, such as the rights and 
titles to real estate, and other matters immovable and 
intraterritorial in their nature and character. It has 
ever been supposed by us that the section did apply, 
or was designed to apply, to questions of a more 
general nature, not at all dependent upon local statutes 
or local usages of a fixed and permanent operation; 
as for example, to the construction of ordinary con- 
tracts or other written instruments, and especially to 
questions of general commercial law, where the State 
tribunals are called upon to perform the like functions 
as ourselves; that is, to ascertain upon general reason- 
ing and legal analogies, what is the true exposition of 
the contract or instrument, or what is the just rule 
furnished by the principles of commercial law to gov- 
ern the case. And we have not now the slightest 
difficulty in holding that this section, upon its true 
intendment and construction, is strictly limited te 
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local statutes and local usages of the character before 
stated, and does not extend to contracts and other 
instruments of a commercial nature, the true inter- 
pretation and effect whereof are to be sought, not in 
the decisions of the local tribunals, but in the general 
principles and doctrines of commercial jurisprudence. 
Undoubtedly the decisions of the local tribunals upon 
such subjects are entitled to and will receive the most 
deliberate attention and respect of this court; but 
they cannot furnish positive rules, or conclusive au- 
thority, by which our own judgments are to be bound 
up and governed.” 

In Carpenter v. Providence Washington Ins. Co., 16 
Pet. 495, decided at the same term with Swift v. Tyson, 
it was necessary to determine certain questions in the 
law of insurance. The court said: ‘The questions 
under our consideration are questions of general com- 
mercial law, and depend upon the construction of a 
contract of insurance, which is by no means local in its 
character, or regulated by any local policy or customs. 
Whatever respect therefore the decisions of State 
tribunals may have on such a subject, and they cer- 
tainly are entitled to great respect, they cannot con- 
clude the judgment of this court. On the contrary, 
we are bound to interpret this instrument according 
to our own opinion of its true intent and objects, aided 
by all the lights which can be obtained from all exter- 
nal sources whatsoever; and if the result to which we 
have arrived differs from these learned State courts, 
we may regret it, but it cannot be permitted to alter 
our judgment.”’ 

In Oates v. National Bank, 100 U.S. 239, we had 
before us the precise question now under cousidera- 
tion. That was an action by a National bank, located 
in Alabama, against a citizen of that State, upon a 
promissory note there executed and negotiated. It 
was contended that the decision of the Supreme Court 
of Alabama should be accepted as the law governing 
the rights of parties. We however held — referring 
to some of our previous decisions —that the Federal 
courts were not bound by the decisions of the State 
courts ‘‘upon questions of general commercial law. 

* * * We have already seen that the statutes of 
Alabama placed under the protection of the commer- 
cial law, promissory notes payable in money at a cer- 
tain designated place, but how far the rights of parties 
here are affected by the rules and doctrines of that law 
is for the Federal courts to determine upon their own 
judgment as to what these rules and doctrines are.” 

To this doctrine, which received the approval of all 
the members of this court when first announced, we 
have, as our decisions show, steadily adhered. We 
perceive no reason for its modification in any degree 
whatever. We could not infringe upon it in this case 
without disturbing or endangering that stability which 
is essential to be maintained in the rules of commercial 
law. The decisions of the New York court, which we 
are asked to follow in determining the rights of parties 
under a contract there made, are not in exposition of 
any legislative enactment of that State. They express 
the opinion of that court, not as to the rights of parties 
under any law local to that State, but as to their rights 
under the general commercial law existing throughout 
the Union, except where it may have been modified or 
changed by some local statute. It isa law not peculiar 
to one State, or dependent upon local authority, but 
one arising out of the usages of the commercial world. 
Suppose a State court, in a case before it, should deter- 
mine what were the laws of war as applicable to that 
and similar cases. The Federal courts, sittingin that 


State, possessing, it must be conceded, equal power with 
the State court in the determination of such questions, 
must, upon the theory of counsel for the plaintiff in 
error, accept the conclusions of the State court as the 
true interpretation, for that locality, of the laws of 
war, and as the ‘law’ of the State in the sense of the 





statute which makes the ‘laws of the States rules of de- 
cision in trials at common law.’ We apprehend, how- 
ever, that no one would go thus far in asserting the 
binding force of State decisions upon the courts of the 
United States when the latter are required, in the dis- 
charge of their judical functions, to consider questions 
of general law, arising in suits to which their jurisdic- 
tion extends. To so hold would be to defeat one of the 
objects for which those courts were established, and 
introduce infinite confusian in their decisions of such 
questions. Further elaboration would seem to be un- 
necessary. The judgment is affirmed. 
Mr. Justice Miller dissents. 


——————— 
IMPLIED COVENANT AS 
LIGHTS. 


PENNSYLVANIA SUPREME COURT, MAY 3, 1880. 


TO ANCIENT 


RENNYSON’S APPEAL. 


There is no rule of the English courts in regard to ancient 
lights which is final and conclusive in Pennsylvania. 
Defendant owned a house which had been erected more 
than twenty-one years, containing windows overlook- 
ing his land which were in rooms having other win- 
dows. He conveyed this house, making no agreement 
as to the right of light or air through the overlooking 
windows. Held, that defendant was entitled to erect a 
structure on his own land shutting off light and air 

from such windows. 

The American doctrine as to light and air requires an ex- 
press grant or agreement, unless a real and actual ne- 
cessity exists, to vest a dominant tenement with such 
right. 


JILL to restrain defendant from erecting a building 
on his own premises which would shut off windows 
in plaintiff's house. Defendant at one time owned two 
lots of land upon one of which was a house containing 
windows overlooking the other lot. This house had 
been erected for more than twenty-one years when he 
sold and conveyed the lot containing it to plaintiff's 
grantor. There was in the conveyance, or when it 
Was made, no express grant or agreement on thé part 
of defendant in reference to the windows or a right to 
light through them. There were other windows in 
the building affording light and air to the rooms in 
which the windows in question were. The Court of 
Common Pleas of Montgomery county denied the in- 
junction and dismissed the bill, the following opinion 
being delivered by Ross, P. J., which was adopted by 
the Supreme Court: 


Churles Hunsicker and E. Coppee Mitchell, Esq., for 
appellant. 
B. M. Boyer, Esq., for appellee. 


Ross, P. J. It is certainly true that the question 
presented by this record has not been definitely ruled 
in Pennsylvania; and it is equally true that the English 
authorities have not been recognized or adopted by 
our court of last resort. The doctrine of ancient lights, 
and the right to light and air, by prescription, has as 
yet no recognition in our Commonwealth. Hazlitt v. 
Powell, 6 Casey, 296; Wheatley v. Baugh, 1 id. 528; 
Hoy v. Sterretl, 2 W. 331. 

In Wheatley v. Baugh, supra, Lewis C. J., says: 
“The Roman law, founded upon an enlightened con- 
sideration of the rights of property, declared ‘that he 
who in making a new work upon his own estate, uses 
his right without trespassing either against any law, 
custom, title or possession which may subject him to 
any service toward his neighbors, is not answerable for 
the damages which they may chance to sustain thereby, 
unless it be that he made that change merely with a 
view to hurt others without any advantage to himself. 
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He may raise his house as high as he pleases, although 
by the elevation he should darken the light of his 
neighbor’s house.” * * * These principles of the 
civil law are also the recognized doctrine of the com- 
mon law. Birg v. Pope,1 Cro. Eliz. 118; Parker v. 
Wendell, 19 Wend. 309; 2 id. 331; 18 Pick. 121. It is 
true that several nisi prius decisions introduced a 
modern doctrine in relation to ancient lights, in oppo- 
sition to that held in the reign of Queen Elizabeth by 
all the judges in the Exchequer Chamber. 1 Cro. Fliz., 
supra. But the modern doctrine was never recognized 
by the King’s Bench until the decision in 2 Saunders, 
175, note 2. As that decision was since the American 
Revolution, after which the English courts ceased to 
have authority here, and is an anomaly in the law, the 
modern doctrine founded upon it has not been received 
as suitable to the condition of thecountry. 19 Wend. 
309; 2 Watts, 331.” 

lt is clear from this extensively cited authority 
that the English rule of new adoption compara- 
tively does not prevail in Pennsylvania. Following 
this case, Lowrie, C. J., says, in Haverstick v. Sipe, 9 
Casey, 370: ‘“‘It has never been considered in this 
State that a contract for the privilege of light and 
air, over another man’s ground, could be implied from 
the fact that such a privilege has been long enjoyed, 
or that on a sale of a house and lot, such a contract 
would be implied from the fact that such a privilege 
has been long enjoyed, or that on a sale of a house and 
lot such a contract could be implied from the character 
of the improvements ou the lot sold and the adjoining 
lots.” 

There is, therefore, no rule of the English courts 
which is final and conclusive in Pennsylvania. The 
case is to be adjudged therefore either upon general 
principles applicable to our civilization, and in aecord- 
ance with general public policy, or to be determined 
by the light cast by the decisions of our sister Com- 
monwealths. 

To adjudicate the question fully the proposition to 
be adjudged must be distinctly stated and clearly un- 
derstood. 

It is clear that Mr. Rozell, the defendant, is the 
owner of the servient tenement. The plaintiff pur- 
chased with his house and windows overlooking the 
lot of the defendant. The latter built, closing the 
windows of the former, and the question presented is, 
whether a servient tenement can close the windows on 
one side, and thus deprive the dominant tenant of the 


light and air which he desires from that side. I think 
I have stated the question fairly. It is new in Penn- 
sylvania, and it is entitled to a broad ruling. The law 


should be clear on so important a topic, and this court 
will endeavor to rule sv explicitly that all doubt will 
be at an end when its conclusion is affirmed or denied 
by the court of last resort. 

The inquiry is by no means free from difficulty. 
This question has never been distinctly met and ruled 
in Pennsylvania; and in other States the rulings are 
conflicting. Jlaverstick v. Sipe, supra, is the case of a 
dominant tenant, and while in dictum it is decisive, is, 
upon the question involved by this record, no more 
than a dictum. Though largely cited, it does not 
definitely rule, as contended or as quoted. One case 
has been ruled in Pennsylvania, by Finletter, J., Kay 
vy. Stallman, 2 Weekly Notes, 643. This stands alone, 
and is, I have no doubt, well ruled under the special 
facts of the case, which, when understood, demon- 
strate that the dominant tenement would have lost its 
light and air and also its means of access, if the erection 
upon the servient tenement had been maintained. 
This case, therefore, involves the question of necessity 
—an element which the master here has found is not 
involved by this record. 

In other States two cases stand prominently forward. 
They conflict as to their conclusions; are to a great 





extent irreconcilable upon general principles, and are 
pressed upon the court by the able contending counsel, 
who have made this case a specialty, and who by their 
intellectual exertions have awakened a vivid interest 
in the court. It cannot be denied that Story v. Odin, 
2 Mass. 157, rules the point at issue, so far as the 
opinion of the court is concerned, squarely; forit does 
declare that the owner of a servient tenement may not 
interfere with the light and air of the owner of the 
dominant tenement. This clearly is the force and 
scope of the opinion, though the special facts of the 
case would have sustained the judgment on the ground 
of necessity. If it stood alone I should be governed 
by it, notwithstanding the wise dictum of Haverstick 
v. Sipe, supra, and the modifying influences of Keiffer 
v. Imhoff, 2 Casey, 445; 6 id. 293-299, as well as of 
Washburn on Easements, 589, 590, and authorities 
there cited. A careful examination of Maynard y. 
Escher, 5 Harr. 226 (a case miscited through error in 
the syllabus), 6 Casey, supra, of 14 Wr. 423, and the 
authorities cited by Agnew, J., will demonstrate that 
the broad ruling of Odin v. Story, supra, has not been 
adopted in Pennsylvania. Still, as has been said, a 
respectful regard for the Supreme Court of Massachu- 
setts would induce me to follow its ruling, were there 
no other adjudicated cases. But the same tribunal, at 
a much later period, in Keats v. Hugo, 115 Mass. 208, 
adopts a different rule, and one which accords with my 
own views of this question, as affected by public policy 
and business interests. I understand this case to over- 
rule Story v. Odin, or, at least, to explain it to such an 
extent that its right as a precedent fails. Story v. 
Odin was ruled in 1815 by Jackson, J., and it will be 
noticed that it is based upon English authorities, and 
that its reasoning is therefore weakened in Pennsyl- 
vania by what is said by our Supreme Court in 
Wheatley v. Baugh, supra. 

Keats v. Hugo was ruled in June, 1874, and begin- 
ning with Story v. Odin reviews in analytical detail all 
the cases adjudicated in Massachusetts and some other 
States upon this question. This case rules that the 
easement of light and air is not implied from the grant 
of a house having windows overlooking land retained 
by the grantor. It declares that since Story v. Odin 
and the obiter dicta in 12 Mass. 220, 17 id. 443, 1 Sumner, 
492, the cases have been more fully considered on prin- 
ciple, and that the tendency of judicial decisions in 
Massachusetts and most other States has been to deny 
the doctrine of acquiring a right to light and air by 
presumption or implication. Chief Justice Gray adds: 
‘In no judgment of this court since Odin v. Story, has 
any right of light or air been upheld, except by express 
grant or agreement.’’ In this most learned and ex- 
haustive opinion tho learned judge first notes that 
Odin v. Story is based upon English authorities; that 
neither in the opinion of the court nor in theo argu- 
ment of counsel is it suggested that a different rule 
may be required by the exigencies of a new country, 
with new wants, under a new and developing system 
of civilization and improvement, and that the facts of 
the case themselves did not require a decision upon 
the general principle. He then reviews the authorities 
at great length. Among these is Collier v. Pierce, 7 
Gray, 18, which has the authority of Chief Justice 
Shaw to uphold it. Iwill not pause to cite the other 
authorities quoted in the opinion. Many of them are 
used to show the tendency of the courts to hold in this 
country, that easements of light, air, overhanging pro- 
jections, are not implied in favor of the dominant as 
against the servient tenement. The principal case is 
strong, clear, and most emphatic, and its concluding 
reasoning is so sound that I cannot forbear quoting it 
in extenso. “By nature air and light do not flow in 
definite channels, but are universally diffused. The 
supposed necessity for their passage in a particular 
line or direction to any lot of land is created not by 
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the relative situation of the lot to the surrounding 
lands, but by the manner in which that lot has been 
built upon. The actual enjoyment of the light and air 
by the owner of the house is upon his land only. He 
makes no tangible or visible use of the adjoining lands, 
nor indeed any use of them which can be made the 
subject of an action by their owner, or which in any 
way interferes with the latter’s enjoyment of light and 
air upon his own land with any use of those lands in 
their existing condition. In short, the owner of the 
adjoining land has submitted to nothing which ac- 
tually encroached upon his rights, and cannot there- 
fore be presumed to have assented to any such en- 
croachment. The use and enjoyment of the adjoin- 
ing lands are no more subordinate to those of the 
house where both are owned by one man, than where 
the owners are different. The reasons upon which it 
has been held that no grant of a right to light and air 
can be implied from any length of continuous enjoy- 
ment are equally strong against implying a grant of 
such a right from the mere conveyance of a house with 
windows overlooking the land of the grantor. To im- 
ply the right of such a grant in either case without ex- 
press words would greatly embarrass the improvement 
of estates, and by reason of the very indefinite char- 
acter of the right asserted, promote litigation. The 
simplest rule, and that best suited to a country like 
ours, in which changes are continually taking place in 
the ownership and use of lands, is that no right of this 
character shall be acquired without express grant of 
an interest in, or covenant relating to, the lands over 
which the right is claimed. * * * Considering, 
therefore, that by the preponderance of reason and 
authority no grant of any right of light and air over 
adjoining lands is to be implied from the conveyance 
of a house, we have only to apply this rule to the 
facts.”’ In 1876, N. Y., Doyle v. Lloyd, per Earl, J., 
this doctrine, there styled the ‘‘American doctrine,” as 
to light and air, is distinctly recognized, the learned 
judge citing Keats v. Hugo, supra; Parker v. Foote, 
19 Wend. 315; 2 Sandf. Sup. Ct. Reports, 316; Myers 
v. Genmeill, 10 Barb. 537; Mullen v. Stricker, 19 Ohio 
St. 135; Haverstick v. Sipe, 33 Penn. St. 368. 

Doyle v. Lloyd, supra, it may be parenthetically re- 
marked, involves the distinction which seems to sus- 
tain the ruling in Kay v. Stallman, by Finletter, J. 

In Turner v. Thompson, 58 Ga. 268, reported in 24 
Am. Rep. 497, it was ruled that where land was sold 
with a house on it having windows overlooking the 
adjacent land of the grantor, that the latter was not 
estopped from obstructing the windows, unless they 
were necessary to give light and air to the house; or, 
if sufficient light and air could be derived from other 
windows open, or that might be commonly opened 
elsewhere in the house. This case was evidently most 
carefully considered; it reviews the earlier Massachu- 
setts and New York decisions, adopts Keals v. Hugo, 
and the reasoning of Chief Justice Gray, and of 
Mitchell v. City of Rome, 49 Ga. 19; 15 Am. Rep. 669. It 
is worthy of remark, however, that this case limits 
the general application of Keats v. Hugo as between 
dominant and servient tenement in one important 
respect. I think the limitation is wise and right. It 
is that an implied easement of light and air will 
be sustained in case of real necessity. Powell v. 
Sims, 5 W. V. 1; 13 Am. Rep. 629. Many more cases 
might be cited, and I have examined every case 
on the briefs of counsel, save one from Lord Ray- 
mond; but enough has been done to justify the con- 
clusions of law which I am about to reach, and which 
I think should become the law of Pennsylvania: 

1. No implication of a grant of the right to light and 
air arises upon a sale of one of two adjacent lots hay- 
ing a house upon it with windows overlooking the land 
of the grantor. 

2. The grantor, by such sale, is not estopped from 





improving his retained lot by building upon it, though 
his erection darkens the windows of his vendee, and 
excludes the access of light and air from such win- 
dows. 

3. That the limitation of these two propositions de- 
pends upon the fact as to whether such windows are a 
real necessity for the enjoyment of the grantee’s prop- 
erty. If they be, then the implication of the grant of 
an easement of light and air will be sustained; if they 
be not, or can be substituted at a reasonable cost, with 
a view to the purposes of the dominant tenement, then 
such implication will be denied and rejected. 

4. The American doctrine as to light and air requires 
an express grant or agreement, unless a real and actual 
necessity exists, to vest a dominant tenement with 
such right. 

5. The doctrine of ancient lights is not recognized 
in Pennsylvania. 

These principles being determined, and there being 
no express grant or agreement disclosed in the facts 
reported by the master, but one question of fact arises 
upon the case as presented by the master. 

Are the windows, closed by the defendant’s erec- 
tion upon his own lot, a real and actual necessity for 
the purpose of furnishing the necessary light and air 
to the house of the plaintiff ? The master has found 
they were not, and when it is remembered that the 
house of the plaintiff is at the corner of a street in an 
incorporated borough, it is hard to conceive how the 
master could reach a different conclusion, particularly 
in the light of the testimony of the witnesses. 

One other inquiry remains. Mr. Widdicombe, a 
former owner of the premises, declares that he bought 
the lot now owned by the defendants for two purposes, 
one of which was to obtain more light and ventilation, 
and that he sold the two lots together to Mr. Wotton 
asa whole. I cannot see how this can affect the case. 
The purposes for which a former owner purchased 
property cannot affect the use and rights of his vendees 
or alienees, unless such purposes are covenanted for, are 
actually or constructively known to such alienees, and 
are in the nature of contracts or covenants which may 
be enforced between themselves or by otbers. The 
deed in fee bars the grantor, and a mere purpose on his 
part will not control his alienees. Mr. Widdecombe 
could have changed his purpose and built upon the lot 
while he was owner of both; his vendee, unrestricted 
by covenant, may do the same. The bill cannot be 
sustained on this ground. 

The master has elaborated the other questions with 
sufficient clearness, and all the exceptions to his report 
are overruled. 

In conclusion, it seems proper to add one word. 
The motion fora preliminary injunction was refused 
after brief hearing; and though I then formed a clear 
idea of what the ‘‘ American doctrine ”’ ought to be, no 
time was given, nor argument made, to and upon that 
hearing, Which involved the exhaustive research dis- 
played by counsel in the final argument. 

I have carefully and patiently considered all the 
cases cited, and tested the clear and forcible reasoning 
of counsel by the authorities now within my reach, 
and have endeavored, I believe successfully, to hear the 
case de novo. But were there no authorities, I am 
clearly of opinion that the law should be as I have 
found it. Public policy requires that in a new and de- 
veloping country the spirit of improvement, of better- 
ments, should not be changed and handicapped by the 
law. With the limitation of an implication arising 
from real and actual necessity, the time honored and 
equitable maxim of sic utere tuo non alienum ledas, is 
carefully observed. If the principles of Story v. Odin 
were to prevail, one with a series of town lots would, 
after the sale of one, imply a grant as to the two 
others immediately adjoining that would destroy them 
for building purposes, and a one-story house would be 
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compelled to remain one story because its dominant 
tenement had two. Allimprovement would be stayed, 
values would be destroyed, and alienations, except 
under special contracts, rendered dangerous for the 
future and ruinous in the past. 

Our court of last resort, in Bentz v. Armstrong, 8 
W. & S. 40, approved in Young v. Leedom, 67 Penn. St. 
351, indicated that the agricultural rule of drainage as 
between servient and dominant tenements cannot 
apply in boroughs and incorporated towns. The reason 
is that no lot could be filled up and graded or be 
adapted to building purposes if such rule prevailed in 
towns. If that conclusion be sound within the scope 
of the maxim, sic utere tuo, etc., surely the same spirit 
of public policy would protect lot-holders in boroughs, 
towns and villages in regard to implied rights of light 
and air, even though a different rule prevailed in agri- 
cultural lands. 

But I think this opinion shows that, except in 
Maryland and New Jersey, a different rule does not 
prevail. 

And now January 25th, 1879, the exceptions to the 
report of the master are overruled, and the report is 
confirmed, and it is now ordered that decree be drawn 
by counsel under the equity rules. 

Per Curtam. The learned president of the court 
below has discussed the question involved in this case 
in an opinion so able and exhaustive that it is unneces- 
sary that we should add any thing to it. We affirm 
this decree upon that opinion. 

Decree affirmed and appeal dismissed, at the costs of 
the appellant. 


Qe 


NEW YORK COURT OF APPEALS ABSTRACT. 





CONSTITUTIONAL LAW — STATUTE SHORTENING TERM 
OF OFFICE OF ALDERMAN VALID — NEw YORK CITY.— 
The fact that an act of the Legislature (Laws 1870, 
ch. 137), amending the charter of the city of New 
York, shortens the duration of the term of office of an 
alderman of said city, so that the term declared by 
statute in force when he was elected to be for two 
years, is made by the amending act aterm for five 
months, held, not to make such act invalid. The oflice 
not being created or regulated by the Constitution,{the 
Legislature has entire control over the matter. The 
office was created and its term was fixed by that body, 
and it could be changed by it. The legislation was 
aimed at the office not at the incumbent. However 
viewed, the act was within the lawful exercise of power 
by the Legislature, and within the principle that a 
public office is not a grant, and that the right to it does 
not depend upon or partake of the nature of acontract. 
Conner v. Mayor of New York, 2 Sandf. 355, 369; af- 
firmed 5 N. Y. 285; Smith v. Mayor of New York, 37 
N. Y. 518. Judgment affirmed. Long, appellant, v. 
Mayor, etc., of New York. Opinion by Danforth, J. 
[Decided June 15, 1880.] 


RATLROAD — FARM CROSSINGS — CONSTRUCTION MAY 
BE COMPELLED BY ACTION. — Under the statute requir- 
ing railroad companies to construct and maintain farm 
crossings, the location of the crossing is to be made 
somewhat with reference to the necessities and con- 
venience of the owner of the farm, and he is entitled 
to be reasonably and fairly accommodated. The rail- 
road company, in the exercise of its duty in providing 
farm crossings, is not vested with any such absolute 
discretion or arbitrary power that its decision is final 
and conclusive and cannot be reviewed or disturbed. 
Wademan vy. Albany & S. R. Co., 51 N. Y. 568. An 
action will lie to compel the company to make a suita- 
ble crossing. In this case the farm of plaintiff was so 
divided by the railroad that it was necessary for the 
cattle and stock kept on the greater part of the farm 
to cross the railroad to obtain water. Held, that the 





owner of the land was entitled to such a crossing as 
was suitable under the circumstances, and an order by 
the trial judge directing that the crossing should be 
constructed under the track was proper. The right of 
a crossing under the track was a necessity, if for suffi- 
cient reasons a construction over the surface of the 
road was not practicable or would not answer the pur- 
pose intended. In such a case the right to relief must 
rest in the sound discretion of the judge and must be 
entirely equitable and just. Clarke v. Rochester, etc., 
R. Co., 18 Barb. 350; Wheeler v. Rensselaer, etc., R. Co., 
12 id. 227. The proceedings taken to condemn the land 
of plaintiff and damages paid by reason thereof, held 
not to preclude plaintiff from maintaining an action 
to compel the corporation to erect crossings. The 
proposition that when lands are taken compulsorily, 
the proceedings for condemnation contemplate and 
provide for every form of damage or inconvenience to 
the owner, is not well founded and cannot be upheld. 
Smith v. New York, etc., R. R. Co., 63 N. Y. 58. Judg- 
ment affirmed. Jones v. Seligman et al., trustees, ap- 
pellants. Opinion by Miller, J. 

(Decided June 1, 1880.] 


SLANDER — MITIGATION OF DAMAGES — REPUTATION 
OF PLAINTIFF UNKNOWN TO DEFENDANT NOT PROY- 
ABLE.— While a defendant in an action for slander 
may show in mitigation of damages that information 
received from others or the existence of facts within 
his knowledge induced him to believe that the charge 
made by him was true, he cannot show that the repu- 
tation of the plaintiff was bad in order to prove that 
the words spoken by him could notinjure it. And he 
cannot show in mitigation of damages the existence of 
facts which were not known to him when he uttered 
the slanderous words. Bush v. Prosser, 17 N. Y. 347. 
Such facts have effect by showing that the defendant 
was not malicious in the utterance of the disparaging 
words. Cooper v. Barber, 24 Wend. 105; Bisbey v. 
Shaw, 12 N. Y. 67; Willover v. Hill, 72 id. 30. The 
provision of the Code in respect to this matter (old 
Code, § 165; new Code, § 535), was meant to change the 
rule of pleading and not the effect or admissibility of 
evidence further than the change in form of pleading 
did so. Spooner v. Keeler, 51 N. Y. 527. The doctrine 
that a person of disparaged fame is not entitled to the 
same measure of damages with one whose character is 
unblemished, and that it is competent to show that by 
such evidence (Earl of Leicester v. Walter, 2 Campb. 
251; ———— v. Moor, 1 M. & S. 284), is not the rule in 
this State. Root v. King, 7 Cow. 629; Gilman v. 
Lowell, 8 Wend. 579. Judgment affirmed. Hutfield 
v. Lasher, appellant. Opinion by Folger, C. J. 
[Decided June 1, 1880.] 


—— PRIVILEGED COMMUNICATION — CRITICISM OF 
CONDUCT OF PUBLIC OFFICER.— The official act of a 
public functionary may be freely criticised and entire 
freedom of expression used in argument, sarcasm and 
ridicule upon the act itself, and then the occasion will 
excuse every thing but actual malice and evil purpose 
in the critic. But the occasion will not of itself excuse 
an aspersive attack upon the character and motives of 
the officer, and to be excused the critic must show the 
truth of what he has uttered of that kind. A person 
in a public office is no less to be protected than one 
who is a candidate for public office, and the law of 
libel must be the same in each case. It is the law of 
this State that to accuse a candidate for public office 
of an offense is not privileged, though the charge was 
made without evil motive and in the exercise of a po- 
litical right (Lewis v. Few, 5 Johns. 1), and though the 
libel relate to a public act of the candidate in his offi- 
cial place. Root v. King, 7 Cow. 613; affirmed, 4 
Wend. 113. It cannot be different when the charge is 
against one holding an office. See Edsall v. Brooks, 17 
Abb. Pr. 221. So it seems to bein other States. Com- 
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monwealth v. Clapp, 4 Mass. 163; Curtis v. Mussey, 6 
Gray, 261; Seely v. Blair, Wright (Ohio), 358, 683; 
Brewer v. Weakley, 2 Overton (Tenn.), 99; Mayrant v. 
Richardson, 1 N. & McC. (S. Car.) 347. Judgment 
affirmed. Hamilton v. Eno, appellant. Opinion by 
Folger, C. J. 

[Decided June 1, 1880.] 








UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





ALTERATION — PRESUMPTION AS TO INTERLINEA- 
Tions. —In deciding as to whether an interlineation 
in an instrument is an unauthorized alteration or not, 
the rule is that if the interlineation is in itself suspi- 
cious, as, if it appears to be contrary to the probable 
meaning of the instrument as it stood before the in- 
sertion of the interlined words; or if it is in a hand- 
writing different from the body of the instrument, or 
appears to have been written with different ink—in 
all such cases, if the court considers the interlineation 
suspicious on its face, the presumption will be that it 
was an unauthorized alteration after execution. On 
the other hand, if the interlineation appears in the 
same handwriting with the original instrument, and 
bears no evidence on its face of having been made sub- 
sequent to the execution of the instrument, and espe- 
cially if it only makes clear what was the evident 
intention of the parties, the law will presume that it 
was made in good faith, and before execution. Stoner 
y. Ellis, 6 Ind. 152; Huntington et al. v. Finch & Co., 3 
Ohio St. 445; Nichols v. Johnson, 10 Conn. 192; Burn- 
ham y. Ayer, 35 N. H. 351; Beaman v. Russell, 20 Vt. 
205. Circuit Minnesota, June, 1880. Cox v. Palmer et 
al. Opinion by McCrary, C. J. 


EQUITABLE ACTION — AGAINST WAREHOUSEMAN BY 
HOLDER OF NEGOTIABLE WAREHOUSE RECEIPT — PAR- 
TIES.— When a warehouseman, having in store a 
quantity of wheat deposited by several persons, for 
which, under the statute of a State which provides 
that receipts therefor shall be negotiable and evidence 
of the title to the wheat named therein, he issues re- 
ceipts to each depositor, fraudulently disposes of part 
of the wheat, the receipt holders must share in what 
remains according to the equitable interest of each, to 
be ascertained by an accounting. No one of such re- 
ceipt holders can recover at law the whole, nor could 
any number of such holders, less than the whole num- 
ber, recover possession as against the remainder. This 
case must be brought in acourt of equity, where all 
the claimants can be heard and decree can be rendered 
establishing the rights of each with respect to the 
property in controversy. I[t is a controversy which 
cannot be settled at law. Circuit Minnesota, June, 
1880. Dows et al. v. Eckstrone. Opinion by McCrary, 
oO. J. ; 

LIMITATION —STATUTE OF—ACTION AGAINST IN- 
DORSER OF FORGED PAPER BY DRAWEE. — The United 
States treasurer, in 1867, made a draft on the First 
National Bank of B. to the order of O. The name of 
O. was forged and the check was sent by a third party 
to the M. bank for coilection. The M. bank indorsed 
it and presented it to the drawee by which it was paid 
and forwarded to the United States treasury, and 
credit therefor allowed the drawee. In 1877 the United 
States sued the drawee, the First National Bank of B., 
for the amount of the draft, on the ground that the 
indorsement was forged, of which suit the M. bank 
was notified and employed counsel in defending the 
suit. Judgment was rendered against the First Na- 
tional Bank of B. Held, in an action by that bank 
against the M. bank to recover the amount paid on the 
judgment, that the statute of limitations as against the 





* Appearing in 3d Federal Reporter. 





defendant did not begin to run at the time of the pay- 
ment of the draft, nor until the United States elected 
to insist on the defect of title and cancel the credit 
given plaintiff on the draft. The case of Cowper v. 
Godmond, 9 Bing. 788, 23 E. C. L. 452, is in principle 
much like this. There the question was whether a 
plea of the statute of limitations was a bar to an action 
for money had and received to recover the considera- 
tion money of a void annuity, when the annuity was 
granted more than six years before the action was 
brought, but was treated by the grantor as an existing 
annuity within that period. ‘‘That question,’ said 
the court, ‘‘depends upon another: at what time did 
the cause of action arise? The cause of action com- 
prises two steps. The first is the original advance of 
the money by the grantee; the second is the grantor’s 
election to avail himself of the defect in the memorial 
of the annuity. The cause of action was not complete 
until the last step was taken.’’ In the present case, 
also, the warranty contemplated two things: First, 
the giving of the credit by the United States; and, 
second, its continuance. As the first requirement of 
this undertaking was complied with, no right of action 
could arise until the second was broken. That cer- 
tainly did not occur until the United States elected to 
take back the credit it had given. Circuit Maryland, 
June 30, 1880. Merchants’ National Bank of Baltimore 
v. First National Bank of Baltimore. Opinion by 
Waite, C. J. 


oom — 





IOWA SUPREME COURT ABSTRACT. 
JUNE, 1880. 


ACKNOWLEDGMENT — BY MARRIED WOMAN — STRONG 
EVIDENCE REQUIRED TO CONTRADICT CERTIFICATE, — 
In this case the question was whether a married woman 
joined in the execution of a mortgage executed by her 
husband. She could not write and her name was 
signed by another and her mark made. The mort- 
gagee testified that she acknowledged the execution; 
there was a certificate of a justice of the peace that 
she did, and he also testified to the same. This was 
denied by the wife and three or four members of her 
family or relatives. Held, that the testimony did not 
overcome the certificate of the justice. In such a case 
great weight should be given to the certificate of the 
officer, and his direct and positive testimony upon the 
subject. He is elected expressly with reference to his 
integrity and other qualifications for taking acknowl- 
edgments of instruments. It is true that in this mat- 
ter he may be corrupt or mistaken, but the presumption 
is very strong in hisfavor. Morris v. Sargent, 18 Iowa, 
90; Van Orman v. McGregor, 23 id. 302; Borland v. 
Walrath, 33 id. 133. This is certainly the theory of the 
law, and any other would have a great tendency to 
unsettle titles and securities. Bailey, Wood & Co. v. 
Landingham. Opinion by Adams, C. J. 


ARBITRATOR — ACTS JUDICIALLY AND IS NOT LIABLE 
TO CIVIL ACTION FOR WRONGFUL AWARD. — An arbi- 
trator having jurisdiction to make an award acts judi- 
cially in so doing and is not liable in a civil action for 
damages for an award alleged to have been made by 
him fraudulently and corruptly. Perhaps no branch 
of the law has undergone more thorough discussion 
than the question as to the liability of judges to civil 
actions for their judicial acts. The cases which treat 
of the subject areso numerous, both in England and 
in this country, that it is impracticable to do more 
than to refer to them generally. In the case of Yates 
v. Lansing, 5 Johns. 28, there is an elaborate review of 
the authorities upon the subject. In a note to Bur- 
land v. Parsons, 25 Am. Rep. 694, we have the sub- 
stance of a large number of cases, English and 
American. See, also, Bradley v. Fisher, 13 Wall. 335, 
and in the late case of Lange v. Benedict, 73 N. Y. 12, 
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very many authorities are reviewed and commented 
upon. By these authorities it is settled beyond all 
controversy, that a judge of any court, whether of 
limited or general jurisdiction, is not liable in a civil 
action for acts done in his judicial capacity, and within 
his jurisdiction, even though it be alleged that the acts 
complained of were done maliciously and corruptly. 
In Pratt v. Grordner, 2 Cush. 68, Shaw, C. J., said: ‘It 
is a principle lying at the foundation of all well- 
ordered jurisprudence, that every judge, whether of a 
higher or lower court, exercising the jurisdiction 
vested in him by law, and deciding upon the rights of 
others, should act upon his own free, unbiased convic- 
tions, uninfluenced by any apprehension of conse- 
quences.’”’ In some of the cases, as in Bradley v. 
Fisher, 13 Wall. 335, it is held that judges of courts of 
superior or general jurisdiction are not liable to civil 
actions for their judicial acts, even when such acts are 
in excess of their jurisdiction, and are alleged to have 
been done maliciously or corruptly; and a distinction 
is made between excess of jurisdiction and the clear 
absence of jurisdiction over the subject-matter. In 
other cases it is held that judges of courts of limited 
jurisdiction are liable to civil actions for their acts 
done in excess of their jurisdiction. The case of 
Gowing v. Congal, 12 Iowa, 495, does not hold that an 
inferior judicial officer is liable where he has jurisdic- 
tion. Warren v. Mitcheil, 18 Iowa, 155; Landegan vy. 
Harmer, 30 id. 155. Jones v. Brown. Opinion by 
Rothrock, J. 


MORTGAGE — MORTGAGEE IN POSSESSION MUST AC- 
COUNT FOR RENTAL VALUE OF PREMISES.— When a 
mortgagee goes into possession of the mortgaged prem- 
ises and does not rent the same to another, he must 
account for the reasonable rental value thereof and 
not for the net proceeds therefrom. In Sanders v. 
Wilson, 34 V&. 318, itis said: ‘‘ When the mortgagee 
himself occupies, and especially when the premises are 
a farm in cultivation, upon which labor and expendi- 
ture are to be bestowed to produce annual crops and 
profits, the mortgagee will be charged with such sums 
as will be a fair rent of the premises, without regard 
to what he may in fact have realized as profits from 
the use of it. The rule is founded in sound policy, for 
the reason that the particular items of expenditure in 
labor or otherwise, as well as the profits received, are 
wholly within the knowledge of the mortgagee; and 
if he is not disposed to render a full and honest ac- 
count, it would be impossible for the mortgagor to 
show them, or to establish errors in the mortgagee’s 
account.”” To the same effect, see, also, 1 Hilliard on 
Mort. 33; Daniell’s Ch. Pr. (4th ed.) 2223; Washburn 
on Real Prop. 578; Gordon v. Lewis, 2Sumn. 143; Kel- 
logg v. Rockwell, 19 Conn. 446; Trimleston v. Hamill, 
1 Ball & B. 379; Bainbridge v. Owen, 2 J. J. Marsh. 
465; Van Buren v. Olmstead, 5 Paige, 9; Strong v. 


Bianchard, 4 Allen, 5388. Barnett v. Nelson. Opinion 
by Day, C. J. 
RS 
MICHIGAN SUPREME COURT ABSTRACT. 
JUNE, 1880. 


CONVERSION — WHEN ACTION FOR, WILL NOT LIE. — 
A sub-contractor for building a railroad, without right, 
took ties belonging to plaintiff below and put them 
among other ties forming the superstructure of the 
railroad. In June, 1878, plaintiff notified the presi- 


dent of the railroad company that the ties were his, 
but took no steps to recover them though they might 
easily have been identified. The railroad had not then 
passed under the control of the company and did not 
pass under its control until nearly six months later. 
Held, that plaintiff could not then maintain an action 
against the company for the conversion of the ties. 





Having deliberately chosen to wait until the property 
not only changed custody, but was also annexed still 
more firmly by ballasting, he could not then treat as 
personalty in the hands of the railroad company, con- 
verted by a mere failure to give it upon demand, what 
became to his knowledge a part of realty in the hands 
of the contractors, against whom he had a remedy for 
the only conversion that ever took place. Morrison v. 
Berry, 42 Mich. ——; 4 N. W. Rep. 739; Pierce v. God- 
dard, 22 Pick. 559; Fryatt v. Sullivan Company, 5 Hill, 
116; 7 id. 529; Cooley on Torts, 55. Detroit & Bay City 
Railroad Co. v. Burch. Opinion by Campbell, J. 

MARRIED WOMAN — NOT LIABLE FOR IMPROVEMENTS 
TO SEPARATE PROPERTY MADE ON HUSBAND'S CREDIT. 
— Plaintiffs placed a furnace in the house of a married 
woman upon the request of her husband and gave him 
credit for the purchase-price. Afterward, on ascer- 
taining that the house did not belong to the husband 
but to the wife, the plaintiffs, after demanding pay- 
ment, returned the note they had taken from him and 
brought action against the wife. Held, that they could 
not recover. Morrison v. Berry, 4 Nev. 739; Newcomb 
v. Andrews, 41 Mich. 518; Vanneman v. Powers, 56 N. 
Y. 39; Woodruff Iron Works v. Adams, 39 id. 233; 
Wright v. Hood, 5 N. W. Rep. 488. Holmes & Webster 
v. Bronson. Opinion by Graves, J. 

SURETYSHIP — OFFICIAL BOND— WHEN SURETIES 
NOT LIABLE AS TO DUTIES IMPOSED BY LAW PASSED 
SUBSEQUENT TO EXECUTION. — After the official bond 
of a sheriff had been given, an act of the Legislature 
taxing the business of manufacturing and selling in- 
toxicating liquors was passed, and sheriffs were re- 
quired to collect the tax when warrants therefor were 
issued by county treasurers. Held, that the duty of 
collecting taxes was not germane to the office of 
sheriff, and the sureties on his official bond would not 
be liable for his default therein, in the absence of a 
clear provision in the bond to meet such acase. Gaus- 
sen v. United States, 97 U. 8. 584; Converse v. United 
States, 21 How. 463; Commonwealth v. Holmes, 25 
Gratt. 771. And it must be observed further that in 
proceeding to ascertain whether the new duties were 
or were not adventitious, they cannot be considered 
otherwise as against these sureties, unless their affinity 
to the office is plain and obvious. The rule is one of 
manifest justice. St. Louis v. Sickles, 52 Mo. 122; 
Mayor of Rahway v. Crowell, 11 Vroom, 207; Citizens’ 
Loan Association vy. Nugent, id. 215; Amherst Bank 
v. Root, 2 Metc. 536; Kitson v. Julian, 30 E. L. & E. 
326. When an obligation of this kind is created, the 
parties, unless they express themselves very clearly to 
the contrary, must be understood as referring to the 
kind of duties which are fairly appropriate to the office, 
as it then exists, distinct from others. In case some- 
thing beyond is meant to be provided for, the provis- 
ion should be made so plain as to leave no reasonable 
ground for sureties to allege the failure to understand 
it. The duties prescribed by the act mentioned were 
not equivocal. Their character could not be mistaken. 
They were those of a tax collector, and as distinguish- 
able from such as are properly incident to the office of 
sheriff, as are the common functions of a township 
treasurer from those of a constable. As stated by 
Field, J., ‘‘the duties of sheriff, as such, relate to the 
execution of the orders, judgments and process of the 
courts; the preservation of the peace; the arrest and 
detention of persons charged with the commission of 
a public offense; the service of papers in actions, and 
the like. They are more or less directly connected 
with the administration of justice; they have no rela- 
tion to the collection of the revenue.’’ People v. Ed- 
wards, 9 Cal. 286. See, also, Pybus v. Gibbs, 88 E. C. 
L. 902; Oswald v. Mayor of Berwick, 26 E. L. & E. 85; 
Skillett v. Fletcher, L. R., 2 C. P. 469. White v. City 
of East Saginaw. Opinion by Graves, J. 
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OFFICIAL BOND — MISTAKE IN NAME OF OBLIGEE 
DOES NOT INVALIDATE. — The statute of Michigan re- 
quires the sheriff of a county to give a bond to the 
State for the purpose of indemnifying all persons in 
whose favor a duty may arise, to be performed by him. 
This bond is required to be approved by the county 
board of supervisors. <A sheriff gave a bond which 
was duly approved, wherein the county in which he 
was sheriff, and not the State, was made the obligee. 
Held, that the bond was valid so as to sustain an action 
thereon by a party injured by a neglect on the part of 
the sheriff to levy an execution and a making by him 
of a false return thereon. If the several duties which 
the sheriff is called upon to perform could only arise 
because of the statute requiring the giving of the bond, 
there would be abundant reason for saying that until a 
bond in conformity with the statute was produced, no 
recovery could be had. But the statute does not im- 
pose the duties; they would be the sameif no official 
bond were required, and a sheriff de facto is charged 
with them under the same circumstances as is a sheriff 
de jure. It needs no statute to enable the officer to 
give a valid bond to perform any such duty; and had 
the sheriff executed to the plaintiffs a common-law 
bond, conditioned that he would duly levy and return 
the execution they placed in his hands, there could 
have been no doubt of its validity. United States v. 
Tingrey, 5 Pet. 115; Thompson v. Buckhannon, 2 J. J- 
Marsh. 416; Governor v. Allen, 8 Humph. 176; Mon- 
trille v. Haughton, 7 Conn. 743; Commonwealth v. 
Wolbert, 6 Binn. 292. And any bond that may vol- 
untarily be given toa party for his benefit will be 
equally valid if given to another for him. Van Hook 
v. Barnett, 4 Dev. 268. And in the case Jast cited this 
principle was applied to the bond of office of an ad- 
ministrator, which, though given to the county justices, 
when the statute required it to be given to the gov- 
ernor, was held to bea valid common-law bond, and 
available as such to any person in whose favor a cause 
of action against the administrator might arise. Cownty 
of Bay v. Brock. Opinion by Cooley, J.; Graves, J., 
dissented. 





—_——— ee 
CORRESPONDENCE. 


To the Editor of the Albany Law Journal: 

Inre as to whether Dr. Buchanan’s bail could be 
held in the case of his death by suicide? 

I don’t understand his bail were under bonds to pre- 
sent his soul (if he has any), and if they produce his 
“body,” though dead by his own hands or by any other 
means, why should they not be exonerated? but I for- 
get; this is asking you a question. 

Yours truly, 
E. C. STEBBINS. 

Lockport, N. Y., August 28, 1880. 


County Court JURISDICTION. 


To the Editor of the Albany Law Journal: 

I see several of your correspondents are *‘ exercised ”’ 
over chapter 480 of the Laws of 1880, which attempted 
to give county courts jurisdiction ‘* when the relief 
demanded for the recovery of a sum of money not ex- 
ceeding $3,000," etc. It seems to me there need be 
little apprehension of difficulty. 

The Constitution, art, 6, §15, provides that county 
courts shall ‘‘have original jurisdiction in all cases 
where the defendants reside in the county and in 
which the damages claimed shall not exceed $1,000.” 

This provision per se confers jurisdiction in cases 
where the relief sought is a money judgment not ex- 
ceeding $1,000 if defendants reside in the county. No 
legislative provision was necessary in that class of 
cases. The Legislature has however provided therefor 


in subdivision 3 of section 340 of the Code of Civil Pro- 





cedure. This subdivision has not been attempted to 
be changed and is in full force. 

By chapter 245 of the Laws of 1880, passed May 10, 
1880, chapter 467 of the Laws of 1870 were expressly re- 
pealed. Laws 1880, p. 373, last clause of No. 46. By 
chapter 480 of the Laws of 1880, subsequently, May 28, 
1880 (Laws 1880, p. 690), the Legislature perpetrated the 
blunder of amending section 1 of chap. 467, Laws 1870, 
which it had previously repealed. 

Chap. 480, Laws 1880, is clearly unconstitutional and 
the jurisdiction of the court depends upon the provis- 
ions of the Constitution and of section 440 of the Code 
of Civil Procedure. 

Yours truly, 
NATHANIEL C. MOAK. 

ALBANY, Aug. 30, 1880. 

ANSWERS TO “ MIDSUMMER’’ — PRIORITY AMONG 

MORTGAGEES. 


To the Editor of the Albuny Law Journal: 

Isuggest this solution of ‘* Midsummer’s ” legal prob- 
lem, published in your last number: 

The order of record of the mortgages being C, B, A, 
and C, having knowledge of B’s mortgage only, it is 
clear that C’s mortgage must be paid in full, excepting 
ashe is affected by his knowledge of B’s mortgage, 
that is, after deducting the amount of B’s mortgage, C 
must be paid in full. B, however, is entitled to re- 
ceive the amount of his mortgage only after A’s mort- 
gage, of which he knew, is satisfied. The only fund 
out of which A can be paid, however, is the amount 
reserved us against C to pay B’s mortgage. The order 
of payment would therefore be: 

1. To A, the amount of his mortgage, not however 
exceeding the amount of B’s mortgage. 2. To B, the 
amount, if any, by which his mortgage exceeds A’s 
mortgage. 3. ToC, the entire amount of his mort- 
gage. 4. To A, the amount, if any, by which his 
mortgage fell short of the amount of B’s mortgage. 
5. To B, such part of his mortgage as he did not re- 
ceive as second distributee, that is, an amount not ex- 
ceeding the amount of A’s mortgage. 

In the case supposed by ‘‘ Midsummer,” of each 
mortgage being $5,000, and the property bringing 
$10,000 (disregarding expenses, taxes, etc.), the distri- 
bution would be: 1. $5,000 to A; 2. $5,000 to C; 3. 
Nothing to B. 

B cannot complain because he took subject to ©’s 
prior recorded mortgage for $5,000, and to A’s mort- 
gage for $5,000, of which he knew. 

The problem is more interesting if A’s mortgage be 
less than $5,000, say $4,000, and B’s mortgage more 
than $5,000, say $6,000. The distribution would then 
be: 1. To A, $4,000. 2. To B, $2,000. 3. To C, $4,000. 
C cannot complain, for he took with knowledge of a 
prior mortgage of 36,000, and it does not concern him 
how or to whom the $6,000 is paid. And B cannot com- 
plain for the reason mentioned in the former case. 

If A’s mortgage were $6,000, and B’s $4,000, the dis- 
tribution would be: 1. To A, $4,000. 2. To C, $5,000; 
3. To A, $1,000 additional, receiving in all $5,000; being 
$1,000 less than his mortgage. 

A cannot complain, because he took subject to the 
prior recorded mortgage for $5,000, of C, who was in- 
nocent as to A, nor for the same reason as before can 
B complain. 

Did this problem ever really arise? 

New YorK, August 21, 1880. 


To the Editor of the Albany Law Journal: 

Your correspondent, “ Midsummer,” in No. 8 of 
current volume, puts a question which at first sight 
appears to be a puzzler; but referring to his communi- 
cation for a full statement of the case, it seems to me 
that his figures as to amounts of mortgages, amount 
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realized on sale and his manner of stating the facts 
makes the case seem more complicated than it really 
is. 

Suppose M. put it this way: A, B and C hold sepa- 
rate mortgages on the same property. They were de- 
livered in the order named, but recorded in the inverse 
order. B however knew that A held his mortgage 
unrecorded, and C knew of B’s. Now upon foreclos- 
ure, ‘‘ Midsummer” being acareful lawyer, and hoping 
to realize enough to pay all the parties, made his client 
B the plaintiff, and C and A defendants. What decree 
should he have taken? 

C was first on the record, and knowing nothing 
of A’s mortgage, he (C) of course comes in ahead of A; 
but C knowing of B s mortgage, he must postpone his 
lien to that. Hence the decree provides that as be- 
tween C and A, C’s mortgage must be first paid; but 
as between C and B, the proceeds shall first be applied 
to the payment of B’s prior lien. This in no way 
prejudices C, for he gets all the law gives him, viz., the 
proceeds subject to the prior lien of B. Then B, al- 
though prior to A on the record, knew that A has his 
unrecorded mortgage; hence the amount set apart for 
B must, as between him and A, go first to pay A’s mort- 
gage, residue, if any, to B’s. 

Applying this distribution to the facts, the money 
goes as follows: ‘‘ Midsummer’’ gets his costs and al- 
lowances (he has well earned them), his client B gets 
nothing (not an unusual case), and C gets his $5,000, 
and A the residue. Yours truly, 

SUBSCRIBER. 

Port Ricumonp>, 8S. I., August 23, 1880. 


To the Editor of the Albany Law Journal: 

I answer ‘‘ Midsummer's”’ question as to priority of 
mortgages, asked in ALBANY LAW JOURNAL of Au- 
gust 31, 1880, at page 160, as follows, viz.: A’s mortgage 
was not recorded and C had no knowledge of it, there- 
fore the mortgage of C has preference of payment over 
that of A. A stood ahead of Bas between A and B, 
but lost his priority, which went to C, who stood be- 
hind B. As C, who stood behind B, worked ahead of 
A, by reason of A’s NEGLECT in not recording his mort- 
gage, Bnow canclaim the payment of his mortgage 
over A, and A is out in the cold. 

Yours, 
EGBERT WHITAKER. 

SAUGERTIES, August 25, 1880. 

ees 


NOTES. 





‘WHE Popular Science Monthly, for September, con- 

tains an interesting article by William M. Ivins, 
on Comparative Jurisprudence. The writer concludes 
that two great lessons of this science are the exact 
nature of the relation of custom to law, and the exact 
nature of the relation of custom and law to legisla- 
tion. From Legal Prosecutions of Animals, by Wil- 
liam Jones, in the same periodical, we extract the 
following: ‘ The citation contained a description of 
the animals; thus, in a process against rats in the dio- 
cese of Autun, the defendants were described as dirty 
animals in the form of rats, of a grayish color, living in 
holes. This trial is famous in the annals of French 
law, for it was on that occasion Chasseneuz (who wrote 
a work in 1588, on the excommunication of animals), 
the famous advocate, won his first laurels. The rats 
not appearing on the first citation, Chasseneuz, their 
counsel, with true legal subtilty, argued that the sum- 
mons was of a too local and individual character; that 
as all the rats in the diocese were interested, all 


the rats should be summoned. This plea being ad- 
mitted, the curate of every parish in the diocese was 
instructed to summon every rat for a future day. 
The day arriving, but not any rats, Chasseneuz de- 
clared that as all his clients were summoned, includ- 





ing young and old, sick and healthy, great prepara- 
tions had to be made, and an extension of time 
was necessary. This also being accorded, another 
day was appointed, and again no rats appearing, Chasse- 
neuz objected to the legality of the summons under 
certain circumstances. A summons from that court, 
he argued, implied full protection to the parties sum- 
moned, both on their way to it and their return home; 
but his clients, the rats, though most anxious to appear 
in obedience to the court, did not dare to stir out of their 
holes on account of the number of evil disposed cats 
kept by the plaintiffs. Let the latter, he continued, 
enter into bonds, under heavy pecuniary penalties, 
that their cats shall not molest my clients, and the 
summons will at once be obeyed. The court acknowl- 
edged the force of this plausible plea, but the plaint- 
iffs refusing to be bound over for the good behavior of 
their cats, the period for the attendance of the rats 
was adjourned sine die, and thus Chasseneuz and his 
clients came off victorious.”’ 

The Law Magazine and Review for August contains 
articles on the Decline of Circuit Life, by John King- 
horn; Parliamentary Drawing and Conveyancing, by F. 
S. Reilly ; Study of Jurisprudence, by Albert V. Dicey; 
Legal Relations between a Stockbroker and his Cus- 
tomer, by F. T. Piggott and Frederick Whinney; Lord 
Chief Baron Yelverton, by Waldron Burrowes —an un- 
usually interesting number.— We notice that the 
Central Law Journal agrees with us in opinion, that the 
decision in the Ah Chuey case, where the prisoner was 
compelled to exhibit tattoo marks on his person to the 
jury, on the question of identity, is wrong. 

In Palmer v. Alleyne, recently tried at Liverpool, 
before Mr. Justice Lindley and a jury, the plaintiff 
had obtained a grant of exclusive burial in a cemetery, 
had there buried his wife, had gone away leaving the 
grant with the defendant, and in his absence the de- 
fendant had in the same grave buried his mother, step- 
mother of the plaintiff's dead wife. The plaintiff 
brought trespass, but the case was settled.— In 
Healey v. Jeffries, tried before Mr. Justice Fry and a 
jury, the defendant was master cf a work-house, who 
had detained the plaintiff, a lady’s maid, on a charge of 
delirium tremens, which turned out to be hysterics. 
This cost the defendant 80/. 


The High Court of Justiciary in Scotland has had to 
decide a curious charge of cruelty to animals preferred 
under the Prevention of Cruelty to Animals (Scot- 
land) Act, which is in the same terms as the corre- 
sponding English act. The appellant and his wife were 
walking in Leith with two dogs which were attacked 
by alarger dog. The dogs were separated once, but 
began to fight again. Neither the appellant, nor his 
wife, nor his servant, nor a policeman, were able to 
separate them. The appellant, having destroyed his 
umbrella in his efforts for the protection of his own 
dogs, fetched a knife from his house, which was close 
by, and inflicted several stabs on the large dog, from 
the effects of which it died on the following day. The 
police magistrate fined him thirty shillings, and it was 
argued in support of the conviction that the appellant 
had committed an offense within the statute, since he 
had been guilty of wanton cruelty, and had inflicted 
needless pain by causing the dog to die a lingering and 
painful death. The court, however, allowed the ap- 
peal. The Lord Justice Clerk, after observing that “‘ it 
is not comfortable to try to separate dogs which are 
fighting,” held that there had been no cruelty within 
the act, which was only aimed against persons who 
make an animal suffer without cause. The court, 
however, expressly abstained from expressing an opin- 
ion as to whether the appellant was liable to an action 
at the suit of the owner of the deceased dog.— Solicit- 
ors’ Journal. 
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CURRENT TOPICS. 


N the current number of the Virginia Law Jour- 
nal is a glowing memoir of Patrick Henry Ay- 
lett — grandson of Patrick Henry of Revolutionary 
fame — who died in 1870, aged 45. He seems to 
have been a brilliant popular orator, a lawyer en- 
gaged in important causes, a leading politician, and 
a statesman of promise. At the present time we 
find an appropriate text in the following extract: 

‘‘In 1859, Patrick Henry Aylett challenged and 
fought a duel in North Carolina with the chivalrous 
and lion-hearted O. Jennings Wise, whose untimely 
fall at Roanoke Island lost to his native State a son 
whose valor and brilliant genius shone with meteoric 
splendor along the short path of his early manhood. 
Mr. Wise was editor of the Enquirer, and Mr. Ay- 
lett was writing for the Zxaminer ; their articles, and 
the antagonism which they aroused, excited so much 
heat, that a// efforts at amicable adjustment proved 
abortive, and a hostile meeting became unavoidable. 
Escaping the Richmond police, they got upon the Dan- 
ville train some distance in the country, and fought 
with pistols early next morning, just over the North 
Carolina line. Mr. Aylett’s bullet narrowly missed 
the person of Mr. Wise. Mr. Wise fired in the air. 
This ended the combat, as Mr. Wise’s noble and 
magnanimous behavior disarmed every feeling of 
resentment in the brave and manly bosom of his an- 
tagonist. As Mr. Wise, in his duel with Hon. Sher- 
rard Clemens, fired at and wounded him, it was 
never known why he should have discharged his 
pistol in the air in his fight with Mr. Aylett, unless 
it was because his adversary was very near-sighted, 
and was, moreover, @ married man with several small 
children. Both gentlemen bore. themselves before 
the duel, upon the field, and afterward, in a manner 
worthy of their names and ancestry. In courtesy, 
valor, and magnanimity, neither Richard of the Iron- 
Heart nor Ivanhoe could have surpassed them.” 

We have italicised some words to point our reflec- 
tions. The picture that we have is that of a lawyer 
and statesman, deliberately breaking the law, and 
sending a challenge on account of an editorial dis- 
cussion, resisting friendly intervention, evading the 
officers of justice, fighting a duel, spared by his an- 
tagonist on account of his defective eyesight, and 
for the sake of his little children whom their father 
seemed to have forgotten, and compared by his 
biographer, his brother, to a brutal and cruel hero 
of a barbarous age. This picture would better have 
been omitted from the memoir of a lawyer and 
statesman. It seems out of place in a legal journal. 
We would fain believe that the senseless, unlawful, 
and wicked fashion of duelling is going out of 
vogue in the new South. It seems to be growing 
unpopular even in South Carolina. If New Yorkers 
boast of the fame of Alexander Hamilton, they do 
not dwell on the manner of his death. He died as 
the fool dieth. But then and now are different 
eras. We should be glad to see our esteemed con- 


temporary, the Virginia Law Journal, and our learned 
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and beloved friends of the Virginia bar, arraying 
themselves on the side of good sense, law and or- 
der, moral-courage and christianity, against the false 
idea of chivalry and the infraction of human and 
divine law involved in duelling. 


The apparent disadvantage of living in a country 
like France or South Carolina, where they have no 
divorce, is shown in the recent trial of the Comtesse 
de Tilly at Poitiers. A contemporary says: ‘*The 
countess confessed to throwing vitriol in the face of 
a young girl, destroying one eye and disfiguring her 
for life, having been told the terrible effects of the 
liquid by the chemist of whom she bought it. The 
jury, after a ‘touching address from her advocate,’ 
acquitted her, on the ground that the girl was her 
husband’s mistress, that she had paid the medical 
expenses and made compensation, had learned Latin 
and Greek to teach her children, and was generous 
to the poor. But the French jury had an excuse 
for so glaring a non sequitur which an English jury 
would be without. The Comte de Tilly was charged 
with infidelity and cruelty; and in England his wife 
might have sued for a divorce. Where no such 
remedy exists, the wild justice which the countess 
wreaked on her rival is not unlikely to be followed 
by the equally wild justice which the jurymen be- 
stowed on her.” In this country we do better, for 
we not only have divorce generally, but we usually 
acquit every person who pleads a ‘‘sexual” reason 
for his violence. 


A citizen has libelled the excursion steamer Sea 
Bird for the recovery of penalties for carrying a 
greater number of passengers than she was by law 
authorized to carry. The action was brought under 
section 4465 of the Revised Statutes, and section 
4469 makes the penalty a lien on the vessel. The 
libellant is entitled to recover the amount of the fare 
and $10 additional for each and every passenger 
carried in excess of the number which the vessel is 
allowed by her certificate to carry. Pollock claims 
that the Sea Bird carried an excess of 371 passen- 
gers on July 11 from New York to the Highlands, 
and an excess of 237 on the trip made that day from 
Sandy Hook to Bay Ridge. The case was before 
Judge Choate, in the United States District Court, 
recently, for hearing on objections made by the de- 
fendants, the libellees. These objections were that 
the suit should be begun in the name of the United 
States; that the statute does not give a remedy by 
libel in admiralty against the vessel, but only against 
the master and owners personally, and that the libel- 
lant does not appear to have been a passenger or to 
have been damaged by the act complained of. The 
objections were overruled. The statute makes the 
penalty recoverable by ‘‘any person suing for the 
same.” Whether this citizen is actuated by mo- 
tives of public or of private good, the step is an 
excellent one. A few recoveries will do much to 
prevent such horrible catastrophes as that of the 
Sewanhaka. It is a pity that more private citizens 
will not interest themselves in the enforcement of 





the laws for public safety. 
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The employers’ liability bill has passed the House 
of Commons. It provides for the liability of the 
employer to the workman for injury by reason of 
defective machinery or appliances; the negligence 
of a superintendent or any person to whose orders 
the workman was bound toconform; the act or omis- 
sion of any person done or made in obedience to the 
employer’s rules or by-laws, or in obedience to par- 
ticular instructions given by any person delegated 
with the authority of the employer; the negligence 
of any person who has charge or control of any sig- 
nals, points, locomotive engine, or railroad train. 
The right of action survives in case of death, and 
in that case the right and remedies are the same as 
if the workman had not been in the service of the 
employer. In case of defective machinery, etc., 
the liability does not arise unless original defect or 
the omission to repair it springs from the negligence 
of the employer or some one in his service charged 
with the duty. No rule or by-law approved or ac- 
cepted by any department of government under au- 
thority of Parliament shall be deemed improper. 
No liability arises in case the workman knows of 
the defect or negligence, and neglects within a rea- 
sonable time to notify the employer or some superior 
to the workman, unless he knows that the employer 
or such superior already knows of the defect or neg- 
ligence. No action is maintainable unless written 
notice of the injury or death is given within six 
weeks, and action is brought within six months; but 
in case of death the want of notice shall be no bar 
if the judge thinks the omission excusable. The 
recovery shall not exceed the estimated earnings of 
a person in the same employment, grade, and dis- 
trict, for the three years next preceding the injury; 
and shall be diminished by the amount of any sum 
previously paid by way of penalty for the same neg- 
ligence under any other act of Parliament. A su- 
perintendent is a person whose sole or principal 
duty is superintendence and who is not ordinarily 
engaged in manual labor; the term ‘‘ employer ” in- 
cludes a body of persons, corporate or unincorporate ; 
‘* workman” means a railway servant and any per- 
son to whom the Employers and Workmen Act of 
1875 applies. 


The Employers and Workmen Act of 1875 de- 
fines ‘‘ workman ” as excepting domestic and menial 
servants, and including laborers, servants in hus- 
bandry, journeymen, artificers, handicraftmen, mi- 
ners, or others engaged in manual labor. It will 
thus be seen that the new bill excludes domestic and 
menial servants, and does not cover the case of a 
servant suffering injury from the negligence of a 
mere fellow-servant, having no authority over him, 
except when in obedience to the employer’s rules or 
by-laws, or his particular instructions to a delegate 
of his authority, or in case of certain railway em- 
ployees. Now what is meant by ‘‘rules”? Does 
it mean only written rules, or does it include oral 
instructions ? This seem to us extremely vague, and 
doubtless will give rise to considerable discussion in 
the courts. Take the case of a foundry under the 
direction of a superintendent. One of the work- 





men carelessly spills a pot of molten iron over an- 
other, while endeavoring to obey the superintend- 
ent’s instructions. Is the master liable? If so, why 
should he be? He has not been careless, nor has 
his delegate, the superintendent. The master would 
not have been liable if the superintendent had not 
given ‘‘particular instructions.” Why should the 
‘*particular instructions” make the master liable ? 
It is probable that all the employers touched will 
now exact a contract of hiring, releasing them from 
these liabilities, in consideration of a trifling in- 
crease of wages, as Lord Bramwell has pointed out. 





We publish in full the opinion of Judge West- 
brook on the question of license to sell ale and beer. 
The question is not only important to a large body 
of people, dispensers and recipients of the bever- 
ages aforesaid, but gains interest from the fact that 
Judge Barnard disagrees with its conclusions, The 
point of disagreement seems to be this: when the 
act of 1870 extends the act of 1857, when not in- 
consistent with it, over the whole State, is the 
original act of 1857 alone extended, or does the ex- 
tension also carry the amendment to that act passed 
in 1869? Judge Barnard holds that the extension 
does not embrace the amendment; Judge Westbrook 
holds that it does. Judge Barnard also holds that 
no beer license can now be granted outside the me- 
tropolitan police district, apparently overlooking 
O’ Rourke v. People, 3 Hun, 225; 5 T. & C. 496. It 
is understood that Judge Erastus Cooke, of tlie 
Second Judicial District, sustains Judge West- 
brook’s view. 








— >. 
NOTES OF CASES. 


DVANCE sheets of the 13th Rhode Island Re- 
ports bring us several interesting cases. In 
Bradbury v. Furlong, 14, F. owned and for purposes 
of repair controlled a yard occupied by a tenant. 
In the yard was a cistern on which F. had put a 
proper iron cover. This was removed without the 
knowledge of F., and a wooden cover weighted with 
a stone but claimed to be insecure was substituted. 
A child three years old living in a tenement, the 
yard of which was contiguous to F.’s yard and con- 
nected with it by an open gateway, fell into the cis- 
tern and was drowned. In an action by the admin- 
istrator of the child against F., brought under the 
statute, giving a right of action for an injury inflicted 
by a wrongful act causing death, eld, that F. was 
not liable. The court said: ‘‘This court has de- 
cided that in order to maintain an action under this 
section it is not necessary to prove that the injury 
was inflicted by the defendant in person, but that 
it is enough to prove that it was inflicted by his 
agent or servant, and also that it is not necessary to 
prove that the injury was purposely inflicted, but 
that it is enough to prove that it resulted from some 
act carelessly or negligently done by the defendant, 
his agent or servant. Chase v. American Steamboat 
Co., 10 R. 1. 79; MeCaughey v. Tripp, 12 id. 449. 
The court has gone thus far in compliance with the 
rule that remedial statutes are to be liberally con- 
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strued. We are now asked to go further, and hold 
that the section applies where the defendant has 
done nothing but simply remain passive when he 
ought to have been more vigilant and active to 
guard against a possible danger. If the statute was 
intended to apply to such a case, the language used 
to express the intention was badly chosen; for cer- 
tainly an injury resulting from a mere omission to 
act would not ordinarily be described as an injury 
inflicted by a wrongful act. We will not say, how- 
ever, that it is impossible so to construe the section, 
nor indeed that we should not so construe it if it 
were the only section on the subject. It is not the 
only section. The same chapter contains another 
section ($ 16), applicable to common carriers and to 
the proprietors of railroads and steamboats, which 
makes them answerable for the life of any person 
lost by reason of their carelessness or negligence, or 
by the carelessness or negligence of their agents or 
servants. The two sections are to be construed to- 
gether, and being so construed, they lead to the 
conclusion that common carriers and proprietors of 
railroads and steamboats were intended to be put on 
a different footing from other persons, and to be 
held to answer for loss of life when other persons 
would not be held. This being so, the question is, 
what difference was intended; and the obvious an- 
swer is, that common carriers and proprietors of 
railroads and steamboats were intended to be sub- 
jected to a stricter liability than other persons, and 
to be held for their negligence or carelessness, even 
though it were merely passive, whereas other per- 
sons are to be held only when death ensues from in- 
jury inflicted by their wrongful acts.” Our own 
statute is quite different, giving the right of action 
in case of ‘‘ wrongful act, neglect, or default.” 

In VonStorch v. Winslow, 20, it is held that a sew- 
ing machine and a piano are ‘‘ household furniture,” 
exempt from attachment. The court remarked: 
‘*We have no doubt whatever that a sewing ma- 
chine is a domestic implement of such a character 
that it ought to be so regarded. There is more 
question in regard to the piano. It appears by cases 
cited for the defendant, that in Vermont and Wiscon- 
sin a piano is not deemed to be an article of house- 
hold furniture. Dunlap v. Edgerton, 30 Vt. 224; 
Tanner v. Billings, 18 Wis. 163. We think, how- 
ever, that the question may be decided differently 
according as the habits and usages of society differ 
in different States. Moreover, the provision of the 
statute referred to appears to be intended as a re- 
straint-on both husband and wife, for the common 
benefit of the family, and ought to be liberally con- 
strued.” A music teacher’s piano is exempt as an 
implement of business. Amend v. Murphy, 69 Il. 
337. 


In Hayden v. Stone, 91, A and B his wife made 
and delivered their negotiable promissory note to 
the plaintiff. The note was made in Massachusetts 
where the parties resided, and was valid there. 
Suit on this note was brought in Rhode Island, the 
writ being served on the husband by attaching his 








interest in the realty of his wife, on the wife by at- 
taching her realty, and on both by attaching the 
wife’s share of an intestate estate in the hands of 
an administrator. Pending the suit the husband 
was adjudged a bankrupt and subsequently died. 
Held, that the wife being legally incapable in Rhode 
Island to make a promissory note, the action against 
her could not be maintained. The court said: ‘‘ As 
a general rule the validity of a contract is to be de- 
termined by the law of the place of contract. Story’s 
Confl. of Laws, $$ 242, 280; Whart. Confl. of Laws, 


$$ 401, 419: Andrews v. Pond, 18 Pet. 65. So with 
the forms of execution and solemnization. Whart. 


Confl. of Laws, $$ 401, 606, 676; see, also, Savigny 
and Felix, quoted by Lawrence, Commentaires, 
tome iii, 265. But there is much contrariety of de- 
cision and many exceptions made by the cases, the 
courts generally trying to carry into effect the in- 
tention of the parties, and sometimes to protect 
their own citizens from imposition, especially in the 
case of married women and persons under age.” 
‘«Every State has full control over property within 
it and over the process of its courts. It has the 
right to regulate the transfer of real property, 
stocks, and personal property within its limits; and 
it will not permit a foreign law to be intruded or to 
interfere with its own laws on those subjects. See 
Whart. Confl. of Laws, §§ 278, 297, 304, 334-5, 339, 
353. And a contract valid by the laws of one State 
cannot be enforced in another, unless such a con- 
tract made between its own citizens could be en- 
forced there, or in other words, it depends on the 
lex fori. On any other doctrine we should have a 
confusion of laws in the community, some persons 
and acts being regulated by the local laws and some 
by the laws of foreign States; and we should be in 
the situation of some countries in the Middle Ages, 
where different nationalities had been intermingled 
by immigration, or oftener by conquest, each retain- 
ing its ancient laws.” ‘‘It may further illustrate 
the case to inquire whether she, remaining married, 
could, either while resident abroad or on coming 
here, sue in this State. Evidently not except in the 
cases where our law allows it. She can have no 
greater right in this State than a married woman 
residing here, and our law has provided no remedies, 
nor mode of suing or being sued, for foreigners, 
different from those applicable to our own citizens 
in similar cases.” This is distinguishable from Mil- 
liken v. Pratt, 125 Mass, 374; 8. C., 28 Am. Rep. 
241, and Bell v. Packard, 69 Me. 105; 8. C., 81 Am. 
Rep. 251. In the former case, a wife domiciled in 
Massachusetts made a contract in Maine, valid 
there but invalid in Massachusetts when made, for 
coverture ; but the contract subsequently becoming 
valid by law in Massachusetts, it was held that it 
might be enforced there. In the latter, a wife, in 
Massachusetts, signed a note dated and written in 
Maine, and sent it there; held enforceable in Maine, 
although void in Massachusetts. 


In King v. Batterson, 101, the defendant wrote to 
A that if B contracted with him for certain goods, 
to be paid for out of certain moneys, he would guar- 
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antee the faithful performance of the contract. The 
goods were furnished not by A, but by the plaintiff. 
Held, (1) that the offer was conditional, and did not 
take effect without notice of acceptance ; (2) that the 
plaintiff could not maintain an action on a transfer 
of the guaranty. The court said: ‘‘ The instrument 
or writing relied on is not an absolute undertaking 
to pay for certain goods if the buyer does not. It 
is an offer made to the seller to be bound if the pur- 
chaser will comply with a certain condition. We 
think that being an offer, the defendant was enti- 
tled to notice at any rate that the condition had 
been complied with, on which condition he was to 
become liable. It is not an absolute promise to pay 
for such advances as a person may make to another, 
where the only condition, if it can be called a con- 
dition, is that the guarantee shall furnish the goods; 
but there is another condition, that a certain prom- 
ise was to be made by the purchaser to pay out of 
certain funds, and the guarantor had a right to 
know that this promise was made in a manner to be 
available to him. See cases cited in Brandt on 
Suretyship, §$ 159, 161-3. There must always be 
an acceptance, but this may be express or implied. 
And if the guaranty be by letter for a future opera- 
tion, especially of uncertain amount, then there 
should be distinct notice of acceptance. The guar- 
antor should have an opportunity to know his lia- 
bility and provide for it. ‘And unless the transac- 
tion is such that it of itself gives him all the knowl- 
edge he needs at a proper time,’ then he should have 
distinct notice. 2 Pars. on Cont. *14. And the 
relations of the parties, nearness of residence, are 
often mentioned as circumstances to be considered. 
And see 1 Chit. on Cont. (11th ed.) 742, note; Whit- 
ney v. Groot, 24 Wend. 82, 84; 2 Am. Lead. Cas. 
75.” ‘Ordinarily, a guaranty is not negotiable. 
It may indeed be made so, if such appears to be the 
intention of the guarantor. It may not be addressed 
to any particular person. It may be an offer ad- 
dressed to all the world, as in the case of a reward 
offered. But if addressed to a particular person, as 
in this case, we think it cannot be transferred so as 
to enable another to sue upon it in his own name. 
There may be good reasons why the guarantor 
should be willing to deal with one person and not 
with another; and thére may be equities, or other 
dealings, between the guarantor and the guarantee 
which the former may desire to provide for, and 
has a right to provide for. Brandt on Suretyship, 
§$ 96, 97; Taylor v. Wetmore, 10 Ohio, 490; Bleeker 
v. Hyde, 3 McLean, 279.” As to the latter holding, 
see note, 28 Am. Rep. 347. 

INSURANCE ON STOCK OF GOODS— PAR- 

TICULAR EXCEPTION. 











N Lancaster Fire Insurance Co. v. Lenheim, 89 
Penn. St. 497, the policy insured a stock of 

‘* general merchandise of all kinds usually kept in 
a country retail store,” ‘‘except as hereinafter pro- 


vided.” Immediately following this was an exemp- 
tion from liability for loss where turpentine or ben- 
zine were deposited, stored, kept or used, without 





consent written on the policy. The insurance clause 
was written; the exempting clause was printed. 
The insured kept for sale both turpentine and ben- 
zine, without such consent. Held, that the policy 
was avoided, although those articles might be part 
of the merchandise usually kept in such stores, 
The court said: ‘‘ There is certainly no repugnancy 
in agreeing to insure a general stock of merchan- 
dise subject to the condition that gunpowder, petro- 
leum, turpentine, and benzine, shall not form part 
of such stock. Surely there is nothing so unusual 
in reservations and conditions in contracts as to 
make them the subjects of unusual construction or 
of extraordinary consideration. Surely, without 
repugnancy, one may contract for the sale of a 
plantation of one hundred acres of land reserving 
thereout ten acres. Or suppose the contract in con- 
troversy to be for the sale of this general stock of 
merchandise, excepting the articles above men- 
tioned, could any doubt but that the exception was 
good ?” 

The court relied on Insurance Co. v. Kroegher, 83 
Penn. St. 64; S.C., 24 Am. Rep. 147. But that 
was not the case of an insurance of general mer- 
chandise usually kept in a country store, but of a 
‘*stock of merchandise contained in store.” As 
counsel argued, in the principal case: ‘‘ These are 
not words descriptive of a class of goods. It was 
argued that the word merchandise meant such as is 
usually kept in a country store, and here is where 
the case failed. They asked to have implied what 
we have expressed.” 

In Citizens’ Insurance Co, v. McLaughlin, 53 Penn. 
St. 485, the insurance was of a patent leather man- 
ufactory. The policy permitted five barrels of ben- 
zole in a detached shed, but classed oils among haz- 
ardous and prohibited risks. The court said: ‘‘ The 
company could not have expected ” the business ‘‘ to 
be suspended, nor to be carried on in any other than 
the customary modes.” ‘The words of the policy 
descriptive of the subject-matter of the insurance, 
are ‘the buildings of their tannery and patent 
leather manufactory,’ and it must be intended that 
these words included whatever, not expressly ex- 
cepted, was necessary and essential in conducting 
such a business.” Citing the Harper case, infra. 

In Franklin Fire Insurance Co. v. Updegraff, 48 
Penn. St. 350, the insurance was on merchandise 
such as is usually kept in country stores. Hard- 
ware, china, glassware, looking-glasses, etc., were 
classed in the policy among hazardous risks, to be 
inserted in the policy, or the policy would be 
avoided. Held, that they were covered, if usually 
kept in country stores, and this was a question of 
fact. 

In Steinbach v. LaFayette Fire Insurance Co., 54 
N. Y. 90, the court said, by Reynolds, C.: ‘‘The 
plaintiff was insured for one year against fire, on 
his stock of fancy goods, toys, and other articles in 
his line of business, in his store in the city of Bal- 
timore, in his occupancy as a German jobber and 
importer, and he was privileged to keep fire-crack- 
ers on sale. It was provided in the policy that if 
the premises should be used for the purpose of car- 
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rying on therein any trade or occupation, or of 
storing or keeping therein articles, goods or mer- 
chandise denominated hazardous or extra hazardous 
or specially hazardous, in the second class of haz- 
ards annexed to the policy, except as therein spe- 
cially provided for, or thereinafter agreed to by the 
defendant, in writing upon the policy, then so long 
as the same shall be so used the policy was to be of 
no effect. The policy of insurance was accepted by 
the plaintiff with the condition last referred to, and 
the privilege to keep ‘fire-crackers on sale’ was 
specially written in the policy, and added ten cents 
more of premium tothe $100. ‘Fire-works’ are 
claimed as ‘specially hazardous,’ and added fifty 
cents or more per $100 to the rate of insurance, 
and it is claimed, that to be covered by the insur- 
ance, must have been specially written in the policy, 
which in this case was not done. The rule which 
prevails in the interpretation of contracts of insur- 
ance is or should be the same as in all other written 
contracts of whatever nature. The intent is to be 
ascertained and observed, and if it clearly appears 
by the writing, the contract must have effect ac- 
cording toitsterms. In this case, without evidence 
aliunde, it would be difficult, if not impossible, to 
say what articles in fact were intended to be insured. 
The court cannot judicially take notice of the pre- 
cise commodities which make up a stock of fancy 
goods, toys, and other articles in that line of busi- 
ness, nor can it be declared, as a legal proposition, 
what precise things pertain to the occupancy of a 
building in the city of Baltimore as a ‘German job- 
ber and importer.’ In the prosecution of his busi- 
ness the plaintiff did keep ‘fire-works,’ and the loss 
was occasioned by their accidental ignition, and it 
appears to have been absolutely necessary, in order 
to settle the dispute between the parties, to ascer- 
tain whether the keeping of ‘fire-works’ for sale 
was ‘in the line of the plaintiff’s business.’ If not, 
it is very clear they were not insured against, be- 
cause they were not specially ‘ written in the policy,’ 
and the fact that the privilege to keep ‘ fire-crackers 
on sale’ was specially written in the policy, affords 
avery strong argument in favor of the defendant 
that ‘ fire-works’ were not insured against, for there 
was no special writing in regard to them, unless in- 
cluded in the written words ‘in the line of the busi- 
ness’ of the plaintiff. Ido not understand it was 
claimed by the counsel for the defendant, on the 
trial, that the plaintiff was not at liberty to show 
that keeping ‘ fire-works’ for sale was in the line of 
the plaintiff's business. It was in fact shown, with- 
out objection, that he had always kept them as a 
part of his stock in trade, and had some on hand 
when the insurance was effected. Evidence was 
also given, on the part of the plaintiff, tending to 
show that similar dealers usually kept fire-works as 
a part of their stock in trade. Evidence on the 
part of the defendant was given tending to show 
the contrary, but it was not very conclusive. 


If, therefore, as a matter of fact, the keeping of 
fire-works was in the line of the plaintiff’s business, 
the cases are quite too numerous and familiar to 
need citation, that ‘fire-works’ were embraced in 





the written description of the property covered by 
the policy.” 

Johnson, C., said: ‘* Under the condition in the 
policy, suspending its operation so long as the 
premises should be used for the purpose of carrying 
on therein any trade or occupation, or for storing or 
keeping therein, any articles, goods or merchandise, 
denominated hazardous or extra hazardous or spe- 
cially hazardous, in the second class of the classes 
of hazards annexed to the policy, except as therein 
specially provided for or thereafter agreed to by the 
corporation in writing upon the policy, it is the set- 
tled law of this State, that any such article is spe- 
cially provided for, if it, as matter of fact, enters 
into and forms a part of the kind or line of busi- 
ness specified in the written part of the policy in 
the description of the risk assumed. The insurers 
being bound to know the nature and kind of arti- 
cles belonging to the business and occupations 
against the risks of which they undertake to insure, 
the specification of the business is a sufficient spe- 
cial provision for all the articles belonging to it un- 
der the condition in the policy, even though some 
of those articles belong to the second class of haz- 
ards mentioned in the condition. Harper v. Albany 
M. Ins. Co., 17 N. Y. 194; Harper v. N. Y. City 
Ins. Co., 22 id, 441.” 

‘‘In conclusion it is proper to advert to the de- 
cision in Steinbach v. Insurance Co., 13 Wall. 183, 
in which a different construction was placed upon 
similar terms in another policy in favor of the plaint- 
iff here. The New York cases do not seem to have 
been adverted to, nor the case itself much consid- 
ered. We should not be justified under these cir- 
cumstances, in abandoning a settled line of decision 
in our own State in order to conform to it.” The 
doctrine of this case is reiterated in Hall v. Insur- 
ance Co, of North America, 58 N. Y. 292. 

The facts in Steinbach v. Insurance Co., above 
cited, were the same as in the New York case, 
and the decision was exactly the reverse. The court 
simply said: ‘‘It is not pretended that fire-works 
are included under the name of fire-crackers. But 
the plaintiff contends that they are included in the 
description of ‘ other articles in his line of business.’ 
The answer to this is that the policy itself requires 
that fire-works shall be specially written in it. 
They are among the goods described as specially haz- 
ardous, and add 50 cents on the $100 to the ordi- 
nary rate of insurance. It is impossible to think 
that they are described by the general terms used in 
the policy. The insurance was at the ordinary 
rates. There can be no doubt that the evidence was 
properly rejected.” No authorities were cited. Mr. 
Wood says this is in conflict with all the better class 
of cases. Fire Ins., 370, note. 

In Whitmarsh v. Conway Fire Ins. Co., 16 Gray, 
859, the insurance was on a ‘‘ stock in trade, con- 
sisting of the usual variety of a country store, ex- 
cept dry goods,” with ‘‘ permission to keep and sell 
burning fluid and gunpowder,” and provided that 
if certain enumerated articles, denominated hazard- 
ous, extra hazardous, and risks prohibited, were 
kept on the premises, the policy should be void, un- 
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less they were specially provided for. Held, that 
the keeping of some of such enumerated articles did 
not avoid the policy, they being such as are usually 
kept in a country store, and that parol evidence was 
admissible to prove that fact. The articles in ques- 
tion were oil, friction matches, glass and earthen- 
ware. This followed Elliott v. Hamilton Mutual In- 
surance Co., 13 Gray, 139, where the insurance was 
on ‘‘goods usually kept in a country store,” and the 
prohibition was of ‘‘cotton or woolen waste or 
rags.” Held, not to cover clean, white cotton rags, 
if usually forming part of the stock of acountry 
store. (The mere description of the premises as ‘‘a 
provision and grocery store,” would not, however, 
outweigh an express prohibition. Whitmarsh v. 
Charter Oak Ins. Co., 2 Allen, 581.) 

In Niagara Fire Ins. Co. v. De Graff, 12 Mich. 124, 
the insurance was on a stock of ‘‘ groceries,” with 
an exception of alcoholic liquors, unless specially 
provided or agreed to in writing on the policy. 
Held, that the liquors were covered if the jury 
should find them to be ‘‘ groceries.” The court said: 
** By the use of a term including them they are ‘ spe- 
cially provided for in writing on the policy.’ In- 
suring a class of goods includes what is usually 
contained in it, whether extra hazardous or not.” 
Citing the New York Bryant and Harper cases, 

In Viele v. Germania Insurance Co., 26 Iowa, 9, 
the company consented to the use of the insured 
premises as a manufactory of window shades, in 
the conduct of which business benzine was necessa- 
rily used. The policy prohibited the keeping of 
benzine. But it was held that the policy was not 
avoided. The court said: ‘‘The consent to the 
manufacture of the window shades implied a con- 
sent to the use of benzine if it was necessary or 
commonly used in making those articles; otherwise 
a direct permission to continue the manufactory 
would be defeated by the prohibition in the policy.” 
This is founded on the Harper and McLaughlin 
cases. 

In Phenix Insurance Co. v. Taylor, 5 Minn. 492, 
the insurance was ‘‘ on a stock of goods consisting 
of a general assortment of dry goods, groceries, 
crockery, boots and shoes, and such goods as are 
usually kept in a general retail store.” By a printed 
clause, the keeping of gunpowder was prohibited 
unless especially consented to in writing on the pol- 
icy. It was held that the written portion prevailed 
over the printed, and that the written words would 
authorize the keeping of gunpowder, it being proved 
that it was usually kept in general retail stores. 
The court said: ‘‘In the interpretation of such in- 
struments it is always to be kept in sight, that the 
main portion of the policy, with all its conditions 
and restrictions, is in a printed form, intended to 
be sufficiently general to meet all cases, and prevent 
the necessity for drawing a policy for each risk 
taken, which would very much retard and embarrass 
the transaction of such business, and that the writ- 
ten part, inserted by the parties, is more immedi- 
ately expressive of their meaning and intention con- 
cerning the contract they are entering into, than the 
printed portion. There is a rule of construction, 





therefore, applicable to such instruments, which 
gives to the written portion of them controlling 
force, when there is any conflict or want of har- 
mony between it and the printed stipulations. Ang. 
on Ins., §$ 14, 15.” ‘* All such articles are just as 
clearly embraced in the policy as if each article thus 
necessarily used was enumerated at length. Insur- 
ance companies must be deemed to be familiar with 
the materials necessary to the carrying on any trade 
or business, the ‘stock in trade’ of which they in- 
sure, and in issuing the policy they must be deemed 
to have intended to include all such materials in the 
risk.” Citing the Harper case. 

In Archer v. Merchants and Manufacturers’ Ins. Co., 
43 Mo. 434, the insurance was on a wagonmaker’s 
shop and materials, with a printed prohibition of 
benzine. The insured kept benzine in a paint shop 
in the same building. The same doctrine was held 
as in the last case, following the New York cases. 

There is a dictum to the same effect in Leggett v. 
Ins. Co., 10 Rich. 202. 

In Collins v. Farmville Ins. and Banking Co., 79 
N. C. 279; 8. C., 28 Am. Rep. 322, the insurance 
was on a stock of ‘‘ drugs and medicines,” with a 
prohibition of gunpowder, fire-works, saltpetre, etc. 
Held, that this did not extend to saltpetre kept as a 
drug. 

It therefore seems that the principal case is utterly 
opposed to the decisions in all the other States, and 
that it is quite difficult to reconcile it with previous 
decisions in the same State. We think the matter 
can be tested thus: suppose the written clause had 
insured all the usual articles of the stock of a coun- 
try store, specifically naming them all, and includ- 
ing turpentine and benzine, and then in the printed 
portion had excepted and prohibited turpentine and 
benzine; would it be contended that the insurance 
did not cover turpentine and benzine? In the pol- 
icy in question turpentine and benzine were as effect- 
ually included in the written clause, if they form 
part of the usual stock of a country store, as if they 
had been specifically named. 


—_—_>__—_—_-. 


THE LEGAL OPERATION OF TREATIES. 


By SAmvet T. SPEAR, D. D. 


REATIES of the United States are a part of ‘‘ the 
supreme law of the land,”’ and, as such, binding 
upon the judges in the several States. All casesin law 
and equity arising under these treaties come within 
the cognizance of the National judiciary. Such cases, 
arising in State courts, are among those that may by 
writ of error be transferred to the Supreme Court of 
the United States for final settlement. Treaties arc 
hence rules for guiding the action of courts, both State 
and National, in determining rights growing out of or 
protected by them. In this respect they have the 
character and authority of supreme municipal laws 
within the territory and among the people of the 
United States. The courts of this country, both State 
and National, have on numerous occasions expounded 
and applied them as laws. And thus a body of prin- 
ciples, or legal propositions relating to treaties, has 
been gradually established by judicial authority, es- 
pecially by the highest tribunal of the land. A brief 
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statement of some of these principles will constitute 
the object of this article. 

1. Courts take judicial notice of treaties as public 
laws, equal in rank to the laws of Congress. They are 
a part or the whole of the law in every case to which 
they are applicable; and courts are presumed to know 
what the law is, as thus established, and where it is to 
be found. Treaties are preserved in the archives of 
the government, and are, moreover, published by its 
authority as rules for courts of justice, and that, too 
whether they are reminded of them or not in the 
pleadings. It is their business to understand this 
branch of the law. Mr. Justice Story, in Martin vi~ 
Hunter’s Lessee, 1 Wheat. 304, referring to a treaty of 
the United States, said that it ‘“‘was not necessary to 
have been stated, for it was the supreme law of the 
land, of which all courts must take notice.”’ 

And, as to their rank, treaties stand on the same 
footing as the acts of Congress, and are to be so re- 
garded by courts. Chief Justice Marshall, in The Uni- 
ted States v. The Schooner Peggy, 1 Cranch, 103, said 
that ‘‘the Constitution of the United States declares a 
treaty to be the supreme law of the land. Of conse- 
quence, its obligation on the Courts of the United 
States must be admitted. * * * Where a treaty 
affects the rights of parties litigating in court, that 
treaty as much binds those rights, and is as much tv 
be regarded by the court as an act of Congress.’’ 

So, also, in Foster v. Neilson, 2 Pet. 253, the same 
eminent jurist suid that a treaty of the United States 
is ‘‘to be regarded in courts of justice as equivalent to 
an act of the Legislature, whenever it operates of itself 
without the aid of any legislative provision.’’ Whether 
therefore a law be established by the action of Con- 
gress, or by an exercise of the treaty power, is an im- 
material circumstance in the judicial notice to be 
taken of it, and in the rank to be assigned to it. 

2. This judicial notice extends to treaties which pre- 
ceded the adoption of the Constitution, as well as to 
those made since its adoption, and also to treaties 
with the Indian tribes, as well as to those with foreign 
nations. The Constitution expressly specifies ‘‘all treat- 
ies made, or which shall be made, under the authority 
of the United States,’ asa part of ‘‘the supreme law 
of the land.’’ The attribute of supremacy hence at- 
taches to them, whether made by the United States 
under the Articles of Confederation, or by the Presi- 
dent, with the approval of the Senate, under the au- 
thority of the Constitution. Mr. Justice Chase, in 
Ware v. Hylton, 3 Dall. 199, referring to a particular 
article in the treaty of peace with Great Britain, made 
in 1783, said that it is ‘‘ retrospective and is to be con- 
sidered in the same light as if the Constitution had 
been established before the making of the treaty of 
1783.’’ Force was given to this treaty in its relation to 
a law enacted by the Legislature of Virginia in 1777. 
The priority of the treaty to the Constitution was held 
not to impair its efficacy as a supreme law. 

So, also, treaties with the Indian tribes, whether 
made before or after the adoption of the Constitution, 
have the same legal character as those made with for- 
eign nations, and are to be so regarded by courts of jus- 
tice. Chief Justice Marshall, in Worcester v. The State 
of Georgia, 6 Pet. 515, declared certain laws of Georgia 
to be unconstitutional, and, among other reasons, as- 
signed the fact that ‘‘they were in direct hostility 
with treaties repeated in a succession of years, which 
mark out the boundary that separates the Cherokee 
country from Georgia, guaranty to them all the land 
within their boundary, solemnly pledge the faith of 
the United States to restrain their citizens from tres- 
passing on it, and recognize the pre-existing power of 
the’nation to govern itself.’ He also said: ‘* The Con- 
stitution, by declaring treaties already made, as well as 
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to be made, to be the supreme law of the land, has 
adopted and sauctioned the previous treaties with the 


Indian nations, and consequently admits their rank 
among those powers who are capable of making treat- 
ies.” As to the words ‘“‘treaty’’ and ‘nation,’ he 
added: ‘‘ We have applied them to Indians as we have 
applied them to other nations of the earth. They are 
applied to all in the same sense.” 

In Turner v.The American Baptist Missionary Union, 
5 McLean, 344, Mr. Justice McLean said: “It is con- 
tended that a treaty with Indian tribes has not the 
same dignity and effect as a treaty with a foreign and 
independent nation. This distinction is not author- 
ized by the Constitution. Since the commencement 
of the Government treaties have been made with the 
Indians, and the treaty-making power has been exer- 
cised in making them. They are treaties within the 
meaning of the Constitution, and as such arethe su- 
preme law of the land.” 

It is sadly true that the political department of the 
Government has in numerous instances most shame- 
fully disregarded its treaties with the Indian tribes. 
The National judiciary, however, has uniformly as- 
serted and maintained the sacredness of their obliga- 
tion and their authority as a part of ‘‘ the supreme law 
of the land.” 

3. The “cases in law and equity” arising under 
treaties of the United States are such, and such only, 
as involve rights that directly grow out of or are di- 
rectly protected by these treaties. On this point Chief 
Justice Marshall, in Owings v. Norwood’s Lessee, 5 
Cranch, 344, remarked: ‘*The words of the Constitu- 
tion are ‘cases arising under treaties.’ Each treaty 
stipulates something respecting the citizens of the two 
nations, and gives them rights. Whenever a right 
grows out of or is protected by a treaty, it is sanc- 
tioned against all the laws and judicial decisions of the 
States; and whoever may have this right, it is to be 
protected. But if the person’s title is not affected by 
the treaty, if he claims nothing under a treaty, his 
title cannot be protected by that treaty.” 

It was accordingly held that the twenty-fifth sec- 
tion of the Judiciary Act of 1789, providing for a writ 
of error from the Supreme Court of the United States 
to the highest State courts, in cases in which the valid- 
ity of a treaty is drawn in question, etc., must be so 
restrained as to make it conformable to the Constitu- 
tion, and limit the judicial power to cases actually 
arising under treaties. The Constitution itself fixes 
this limit. If the right does not so arise, then it can- 
not make a case under a treaty. Henderson v. Ten- 
nessee, 10 How. 311; Gill v. Oliver’s Executors, 11 id. 
529; and Verden v. Coleman, 1 Black, 472. 

4. The construction of treaties, considered as laws 
affecting rights as between individuals, is exclusively 
a judicial function. Mr. Justice Grier, in Wilson v. 
Wall, 6 Wall. 83, observed: ‘* Congress has no constitu- 
tional power to settle the rights under treaties, except 
in cases purely political. The construction of them is 
the peculiar province of the judiciary when a case 
shall arise between individuals.”” Congress may legis- 
late for the execution of treaties by establishing courts 
and defining their jurisdiction; but the work of ex- 
pounding them and applying them as laws, and by 
them determining the rights and obligations of indi- 
viduals interested in or affected by them as laws, be- 
longs to the courts of the land. In this respect there 
is no distinction between a treaty and a law enacted 
by Congress. The province of the judiciary is the 
same in both cases. 

This function of construction is simply one of inter- 
pretation, rigidly applied to all parts of the treaty. 
Mr. Justice Story, in The Amiable Isabella, 6 Wheat. 
1, thus stated this doctrine: ‘‘ We are to find out the 
intention of the parties by just rules of interpretation 
applied to the subject-matter, and having found that 
our duty is to follow it as far as it goes, and to stop 
where that stops, whatever may be the imperfections 
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or difficulties which it leaves behind. * * * We 
are not at liberty to dispense with any of the condi- 
tions or requirements of the treaty, or to take away 
any qualification or integral part of any stipulation 
upon any motion of equity or general convenience or 
essential justice. The terms which the parties have 
chosen to fix, the forms which they have prescribed, 
and the circumstances under which they are to have 
operation, rest in the exclusive discretion of the con- 
tracting parties. * * * We can as little dispense 
with forms as with substance.’’ What is sometimes 
called ** judge-made ”’ law has no application to treaties 
between sovereign nations. 

The general rule for the construction of treaties is 
that furnished by the established sense of their words, 
unless the treaties themselves expressly define some of 
the words in a different sense. Mr. Justice Daniel, in 
United States v. D’ Auterive, 10 How. 609, said: ** Com- 
pacts between governments or nations, like those be- 
tween individuals, should be interpreted according to 
the natural, fair and received acceptation of the terms 
in which they are expressed.’’ This rule of common 
sense is alike applicable to all contracts, whether un- 
der municipal or international law. The rule rests 
upon the assumption that the contracting parties un- 
derstood at the time of the contract the received 
sense of the words they employed, and that they 
meant to make their stipulation with each other ac- 
cording to this sense. This is the sense which it is the 
duty of courts to enforce, unless a different sense is 
expressly stated in respect to some word or words that 
may be used. 

Courts, in applying treaties to specific cases, are to 
assume that nations, in making contracts with each 
other, intend to act in good faith, and hence that they 
never intend to authorize or protect fraudulent trans- 
actions under the color of these treaties. Mr. Justice 
Story, in The United States v. The Amistad, 15 Pet. 518, 
observed: “In the solemn treaties between nations it 
is never to be assumed that either State intends to pro- 
vide the means of perpetrating or protecting frauds; 
but all provisions are to be construed as intended to 
be applied to bona fide transactions.’’ When a fraud 
is attempted under the color and protection of a treaty, 
it is, as remarked by the learned justice, ‘‘ the duty of 
our courts to strip off the disguise and look at the case 
according to its naked realities.’’ This is precisely 
what was done by the court in the case of The Amis- 
tad. 
5. Rights of property acquired and vested under 
treaties are not divested by their termination, even by 
war. Mr. Justice Washington, in The Society, etc., v. 
New Haven, 8 Wheat. 464, stated this doctrine as fol- 
lows: ‘“‘The termination of a treaty cannot divest 
rights of property already vested under it. If real es- 
tate be purchased or secured under a treaty it would 
be most mischievous to admit that the extinguishment 
of the treaty extinguished the right of such estate. In 
truth, it no more affects such rights than the repeal ofa 
municipal law affects rights acquired underit. * * * 
We think, therefore, that treaties stipulating for per- 
manent rights and general engagements, and profess- 
ing to aim at perpetuity, and to deal with the case of 
war as well as of peace, do not cease on the occurrence 
of war, but are at most only suspended while it lasts; 
and unless they are waived by the parties, or new and 
repugnant stipulations are made, they revive in their 
operation on the return of peace.” 

It was held by the United States Court of Claims, in 
Meade v. The United States, 2 Ct. of Cl. 224, that the 
United States may take private property for public use 
by the terms of a treaty, or may release the choses in 
action of American citizens to a foreign government, 
making, of course, ‘‘ just compensation ”’ for the same. 
This, however, would not be a case in which rights of 
property vested under a treaty are divested by its ter- 





mination, but simply a case in which they are thus 
divested by the treaty itself, subject to the constitu- 
tional requirement that a “ just compensation ’’ must 
be made. 

6. Treaties, regarded simply as contracts between the 
governments making them, take effect at and from the 
date of their signature, unless they otherwise stipulate; 
but considered as laws affecting the rights of citizens 
of the United States, they do not take effect until rati- 
fied and proclaimed. The first of these propositions 
was affirmed by the Supreme Court of the United States 
in Davis v. The Police Jury of Concordia, 9 How. 280, 
and both were affirmed in The United States v. Arre- 
dondo, 6 Pet. 691. Both were again affirmed in Haver vy. 
Yaker, 9 Wall. 32, in which Mr. Justice Swayne said: 
“Tt is undoubtedly true, as a principle of international 
law, that, as respects the rights of either government 
under it, a treaty is considered as concluded and bind- 
ing from the date of its signature. In this regard the 
exchange of ratifications has a retroactive effect, con- 
firming the treaty from its date. But a different rule 
prevails when the treaty operates on individual rights. 
* * * As the individual citizen on whose rights it 
operates has no means of knowing any thing of it while 
before the Senate, it would be wrong in principle to 
hold him bound by it, as the law of the land, until it 
was ratified and proclaimed. And to construe the law, 
so as to make the ratification of the treaty relate back 
to its signing, thereby divesting a title already vested, 
would be manifestly unjust and cannot be sanctioned.” 

This relates to a treaty considered simply as a law, 
and, as such, affecting private rights. It fixes the date 
at which a treaty becomes operative as a law. The 
reason for the rule lies in its obvious justice. Until 
ratified and proclaimed, a treaty has no form of pub- 
licity of which the private citizen can take notice; and 
to bind him by itas a law, without any publicity, would 
be manifestly wrong and might work serious injustice 
to his rights. 

7. The competency of the contracting parties to make 
a treaty is not a question into which courts can inquire 
as a condition precedent to regarding it asalaw. The 
President, with the consent of the Senate, is con- 
stitutionally competent to make a treaty; and as to 
the treaty-making competency of the party with 
whom the treaty is made, they are the sole judges. It 
is the duty of courts to accept their decision as final, 
and apply the treaty as they find it. The question is 
not judicial, but political, and belongs to the treaty- 
making power. 

Chief Justice Taney, in Doe v. Braden, 16 How. 635, 
remarked that a treaty made by the President, with 
the approval of the Senate, is ‘‘a law made by the 
proper authority,” and that ‘* courts of justice have no 
right to annul or disregard any of its provisions, unless 
they violate the Constitution of the United States.” 
He added: “ It would be impossible for the executive 
department of the Government to conduct our foreign 
relations with any advantage to the country, and to 
fulfill the duties which the Constitution has imposed 
upon it, if every court in the country was authorized 
to inquire and decide whether the person who ratified 
the treaty in behalf of the foreign nation had power, 
by its constitution and laws, to make the engagements 
into which he entered,”’ 

In Fellows v. Blacksmith, 19 How. 366, an objection 
was made to a treaty with a certain tribe of Indians, 
on the ground that the chiefs and head-men were not 
represented in the negotiations: and to it Mr. Justice 
Nelson replied as follows: ‘‘ But the answer to this is, 
that the treaty, after executed and ratified by the 
proper authorities of the Government, becomes the 
supreme law of the land; and the courts can no 
more go behind it for the purpose of annulling its effect 
aud operation, than they can behind an act of Con- 
gress.” 
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The President, with the advice and consent of the 
Senate, having exercised the power vested in him by 
the Constitution in making a treaty, the treaty itself, 
if constitutional, and if it does not require legislation 
for its execution, is ipso facto a law for the government 
of courts. Their business is to apply it without any 
attempt to review the action of the President in 
making it. 

8. Treaties that require no legislation on the part of 
Congress to carry them into effect have the character 
of supreme laws when ratified and proclaimed; but if 
they require such legislation for their execution, then 
they are not a rule for courts until the necessary legis- 
lation has been supplied. Chief Justice Marshall, in 
Foster v. Neilson, 2 Pet. 253, having adverted to the 
fact that ‘the Constitution declares a treaty to be the 
law of the land,’’ proceeded to say: ‘‘It is, conse- 
quently, to be regarded in courts of justice as equiva- 
lent to an act of the Legislature, whenever it wsananl 
of itself without the aid of any legislative provision. 
But when the terms of a stipulation import a contract, 
when either of the parties engages to perform a par- 
ticular act, the treaty addresses itself to the political, 
not the judicial department, and the Legislature must 
execute the contract before it can become a rule for 
the court.’”’ The same doctrine was stated by Mr. 
Justice McLean, in Turner v. The American Baptist 
Missionary Union, 5 McLean, 344. 

Whether then a treaty is of itself a law of the land or 
not depends, according to these anthorities, upon its 
character and this is to be determined by examining the 
terms in which itis expressed. If by its terms it is an 
executed contract, acting proprio vigore upon the sub- 
ject-matter involved, then it is a part of the law of the 
land, and as such, is to be applied by courts in the ab- 
sence of any legislation to give it effect. If, however, 
the treaty is simply an executory contract, pledging 
the faith of the Government to do certain things in 
futuro, the doing of which requires legislative action, 
then itis not a law of the Jand for the purposes of ju- 
dicial administration until the requisite legislation 
shall have been furnished. If, for example, the stipu- 
lation be for the payment of money by the United 
States, then it is not operative as a law until Congress 
legislatively appropriates the money. 

In Foster v. Neilson, supra, it was held that the 
eighth article of the treaty of 1818, between Spain and 
the United States was simply an executory contract, 
not acting directly upon the subject-matter referred io, 
but pledging action om the part of Congress, and, 
hence, that until this actiou should be had, tie court 
was “not at liberty to disregard the existing laws cn 
the subject.’’ The article, until such action, was not a 
rule for courts; that is to say, it was not alaw, because 
it was addressed to the leg'slative branch of the Govy- 
ernment, and needed legislation to make it operative 
as a law. 

9. Treaties of the United States abrogate all provis- 
ions in State constitutions or laws in conflict therewith. 
To secure this result was the main, if not the sole, 
reason for making treaties a part of “the supreme 
law of the land.” The great question before the court 
in Ware v. Hylton, 3 Dall. 199, was whether the treaty 
of peace made with Great Britain in 1783, rendered in- 
operative the law of Virginia enacted in 1777, confiscat- 
ing debts due from citizens of that State to British 
subjects, and discharging the former from any liability 
of payment to the latter. The treaty declared that 
* creditors on either side should meet with no lawful 
impediment to the recovery of the full value, in ster- 
ling money, of all the bona fide debts heretofore con- 
tracted.”’ 8 U.S. Stat. at Large, 80. The court held 


that this language applied to the debts which had been 
confiscated by the Legislature of Virginia; that the 
treaty of 1783 came under the provision of the Consti- 





be a part of “the supreme law of the land,” and 
hence, that this treaty enabled ‘‘ British creditors to 
recover debts previously contracted to them by, our 
citizens, notwithstanding the payment of the debts 
into a State treasury had been made during the war 
under a State law of sequestration.”’ 

The principle involved and asserted in this case is 
that the treaties of the United States are, as laws of 
the land, paramount to all the forms of State authority, 
and hence, that the latter are null and void, so far as 
they are in conflict with the former. ‘A treaty,’ said 
Mr. Justice Chase, ** cannot be the supreme law of the 
land — that is, of all the United States--if any act of 
a State Legislature can stand in its way.” ‘‘ The treaty,”’ 
said Mr. Justice Wilson, ‘is sufficient to remove every 
impediment founded on the law of Virginia.” ‘The 
treaty then as to the point in question,’’ said Mr. Jus- 
tice Cushing, ‘is of equal force with the Constitution 

itself.’’ 

+ This early decision as to the paramount authority of 
treaties, when compared with State constitutions and 
laws has become the settled doctrine of American courts 
Owings v. Norwood’s Lessee, 5 Cranch, 344; Fairfax’s 
Devisee v. Hunter’s Lessee, 7 id. 603; Gordon’s Lessee 
v. Halliday, 1 Wash. 291; and Fisher v. Harden, 1 Paine, 
55. The Constitution admits of no doubt on this sub- 
ject. It is the duty of all State judges to regard the 
treaties of the United States as supreme laws, and the 
same duty is devolved on the National judiciary. If 
the former fail to do so there is a remedy for the fail- 
ure in the powers of the latter. 

10. The constitutional validity of treaties, considered 
as municipal laws, is a question which courts, with 
proper cases before them, are authorized to consider 
and determine. It is supposable that the President 
might, with the advice and consent of the Senate, make 
an unconstitutional treaty, and should this be the fact, 
the treaty would furnish no rule for the guidance of 
acourt. The judiciary isas much bound by the Con- 
stitution when called upon to give effect to treaties as 
laws, as it is when giving effect to the laws of Congress. 
The Constitution itself is in all cases the paramount 
authority, and no lawin conflict with the Constitution 
can bind any court, whether State or National. This 
doctrine was fully considered in the case of Marbury 
v. Madison, 1 Cranch, 137, and has been repeatedly af- 
firmed by the Supreme Court of the United States in 
subsequent cases. 

In Doe vy. Braden, 16 How. 635, Chief Justice Taney, 
after referring to treaties as supreme laws, proceeded 
te say: ‘‘The treaty is, therefore, a law made by the 
proper authority, and courts of justice have no right 
to annul or disregard any of its provisions, unless they 
violate the Constitution of the United States.” This 
implies that a treaty may be exposed to this objection, 
anc. indirectly asserts that such a treaty should not 
by courts be regarded asa law. So, also, in The Chero- 
kee Tobacco Case, 11 Wall. 616, Mr. Justice Swayne 
said: ‘‘It need hardly be said that a treaty cannot 
change the Constitution, or be held valid if it be in 
violation of that instrument. This results from the 
nature and fundamental principles of our Govern- 
ment.” 

Section 709 of the Revised Statutes of the United 
States provides that ‘a final judgment or decree in 
any suit in the highest court of a State, in which a de- 
cision in the suit could be bad, where is drawn in ques- 
tion the validity of a treaty,” of the United States, 
‘and the decision is againyt”’ its ‘* validity,’’ ‘‘ may be 
re-examinéu and reversed or affirmed in the Supreme 
Court upon a writ of error.’’ This supposes that a State 
court may decide ugainst the validity of a treaty, asa 
rule of guidance in the cise pending before it, and 
should it do so, then the Supreme Court of the United 
States is authorized to reverse or affirm the decision. 





tution which declares treaties of the United States to 


The Constitution, in both courts, would be the supreme 
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and final test. A treaty transcending or contradicting 
the Constitution would not be a law which a court 
should enforce or apply, and should the question arise 
before a court whether a given treaty is of this char- 
acter, it would be both its province and duty to decide 
the point. 

The above sketch, though by no means exhaustive, 
presents a series of legal principles relating to the oper- 
ation of treaties as laws, which have been established 
by the courts of the land, especially the Supreme 
Court of the United States, in determining cases as 
between litigant parties. There is, in addition to these 
particulars, an interesting question in relation to treat- 
ies and the laws of Congress, when in conflict with each 
other, which the Constitution does not formally settle. 
Both are declared to be supreme laws, without any dis- 
tinction between them as to the degree of their author- 
ity. Which then, in a case of conflict, shall prevail? 
The answer to this question is reserved for another and 
final article. 





—_——_>____———. 


EXCISE LICENSES TO PERSONS NOT KEEP- 
ING INNS. 


NEW YORK SUPREME COURT CHAMBERS, JUNE, 1880. 


PEOPLE V. MORRISON ET AL. 


By Laws 1857, chap. 628, as amended by Laws 1869, chap. 856, 
in addition to alicense permitting the sale of intoxicat- 
ing liquor not to be drank on the premises of the seller, 
two kinds of licenses could be granted in all parts of the 
State of New York except the Metropolitan Police Dis- 
trict, namely, a license to sell strong and spirituous 
liquors and wines, etc., to be granted only to persons 
who kept an inn, tavern or hotel, and an ale and beer 
license to other persons. By Laws 1870, ch. 175, amend- 
ing the act of 1857, such licenses were allowed in the 
Metropolitan Police District. Accordingly commission- 
ers of excise granting a license to sell ale and beer in 
the city of New York to one not keeping an inn, tavern 
or hotel, do not violate any provision of the excise law. 
The act of 1870 declares that the provisions of the act of 
1857 *“‘shall be taken and considered as a part of this 
act” (of 1870) ‘‘ and be and remain in full force through- 
out the whole of this State.”’ Held, to apply to the act 
of 1857 as amended in 1869, and not to the original act 
of 1857 only. 


— for a warrant against Richard J. 

Morrison, Philip Merkle and George W. Morton, 
for a violation of their duty as excise commissioners. 
The opinion states the case. 


WeEstTBROOK, J. Application was made to me asa 
a judge whilst holding court in New York city, to issue 
@ warrant against the above-named defendants, who 
are excise commissioners of the said city of New York, 
upon a complaint charging them with having illegally 
and contrary to law granted to John Knell, of 95 
Maiden lane, in said city, “a license to sell ale and beer 
in quantities less than five gallons at a time, to be 
drank on the premises where sold, the said John Knell 
not being an inn, tavern or hotel keeper.”’ 

The point upon which the charge depends is, do the 
laws of this State permit the granting in the city of 
New York of an ale and beer license authorizing its 
sale to be drank on the premises, when the party sell- 
ing is not licensed as a hotel keeper? In other words, 
can the excise board of the city authorize ale or beer 
to be sold and drank on the premises of the seller 
without granting to him a hotel license? 

The complaint involves a pure question of law de- 
pending on the construction of statutes, which must 
be decided upon the laws as they are, without any re- 
gard to my own notion of what they ought to be. 

By the act of 1857 (ch. 628), as originally passed, enti- 








tled “An act to suppress intemperance and to regu- 
late the sale of intoxicating liquors,’ and the sixth 
section thereof no such license could be granted. 

By chapter 856 of the Laws of 1869, however, which 
both its title and provisions show was amendatory of 
the act of 1857, and by its fourth section it is provided: 
‘All the provisions of this act as amended shall be 
held to apply to the sale of ale and beer, except so 
much thereof as forbids the granting of license to any 
person, except to such persons as propose to keep an 
inn, tavern or hotel, and the commissioners of excise 
may, in their discretion, grant license for the sale of 
ale or beer, for a sum not less than ten dollars, to other 
than those who propose to keep an inn, tavern or hotel, 
and the provisions of this act shall extend to all por- 
tions of the State except the Metropolitan Poliee Dis- 
trict.” 

The reason of the exception of the Metropolitan 
Pelice District from the provisions of the act of 1869 
was this: By chapter 578 of the Laws of 1866 a separate 
act existed therefor, excepting the county of West- 
chester, which authorized a license within such dis- 
trict, *‘ to any person or persons of good moral charac- 
ter, and who shall be approved by them, permitting 
him and them for one year,from the time the same 
shall be granted, to sell and dispose of, at any one 
named place within said Metropolitan Police District, 
exclusive of the county of Westchester, strong and 
spirituous liquors, wiues, ale and beer in quantities less 
than five gallons at atime, upon receiving a license fee 
to be fixed in their discretion, and which shall not be 
less than thirty nor more than two hundred and fifty 
dollars.’’ That act allowed licenses to “sell strong 
and spirituous liquors, wines, ales and beer in quanti- 
ties less than five gallons at a time,’’ to be granted 
without the issuing of one to keep a hotel, to any per- 
son within the district to which such act referred. 
People v. Smith, 69 N. Y. 175, see p. 179. 

To return, however, from this digression to the act 
of 1857, and the amendments of 1869. By a well-known 
rule of law, the amendments made by the latter to the 
former became and were, from the date of the enact- 
ment, parts of the original act, so that when the act of 
1857 is thereafter referred to, unless there be some 
words used indicating the contrary, the act as amended 
is intended, as much so as when a reference is made to 
a physical object, which at the time of such reference 
is in a changed or altered form, the object as so changed 
or altered, is thereby designated. Dexter & Limerick 
Pl. R. Co. v. Allen, 16 Barb. 15, see pages 16,17. This 
doctrine is well illustrated in the quaint language of 
an old case (Bayly v. Murin, 1 Vent. 246, cited with 
approbation in Potter’s Dwarris on Statutes, page 190) : 
‘*Because the 14 Eliz. is a kind of appendix to the 15th 
of Eliz. and does not repeat it, but sub modo a little en- 
larging it as to houses in market towns; wherefore the 
18th of Eliz., reciting the 13th, does by consequence re- 
cite the 14th also.” 

By chapter 175 of the Laws of 1870, the separate act 
(ch. 578, Laws of 1866), in regard to the Metropolitan 
Police District was repealed, ‘‘and the provisions of 
the act passed April sixteenth, eighteen hundred and 
fifty-seven (i. ¢., the act entitled ‘An act to suppress in- 
temperance and to regulate the sale of intoxicating 
liquors, ’ as it read in 1870 by force of the amendment 
made in 1869), ‘**except where the same are inconsist- 
ent or in conflict with the provisions of this act, shall 
be taken and construed as a part of this act, and be 
and remain in full force and effect throughout the 
WHOLE of this State.” 

That act now prevents not only in the city of New 
York, but anywhere in the State, the granting of any 
license, except as part of one authorizing the keeping 
of an inn, tavern or hotel, to ‘‘sell strong or spirituous 
liquors or wines to be drank »»en the premises,” be- 
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cause the provisions of the act of 1857 are still opera- 
tive ‘‘except where the same are inconsistent or in 
conflict with the provisions’’ thereof; and the act of 
1857 having expressly forbidden the granting of any 
such licenses except to hotel keepers, the Court of 
Appeals in People v. Smith, 69 N. Y. 175, decided 
that that provision of the act of 1857 was not incop- 
sistent with the act of 1870, and was therefore, by the 
language of the act of 1870, to ‘‘ bo taken and construed 
as a part thereof.” 

There is no direct provision in the act of 1870 for the 
granting of ale or beer licenses as such, but authority 
is given ‘‘to selland dispose of * * * strong and 
spirituous liquous, wines, ales and beer in quantities 
less than five gallons at a time.’’ This general license, 
however, as we have seen, the Court of Appeals have 
held could not be granted except to a hotel keeper, 
because the restrictions placed upon the granting of 
licenses to sell *‘ strong or spirituous liquors or wines to 
be drank upon the premises ’’ by the act of 1857 were 
not repealed, but were in full force. But the act of 
1857 (as amended, for in 1870 the amendments were a 
part of it) also provided for the granting of licenses 
“for the sale of ale or beer * * * to other than 
those who propose to keep an inn, tavern or hotel,”’ 
and as that provision was not at all inconsistent with 
the act of 1870, which, whilst it provided for a general 
license to sell all kinds of intoxicating drinks to be 
granted, as held by the Court of Appeals, only in con- 
nection with a tavern or hotel license, did not abro- 
gate and annul the power to grant ale or beer licenses 
only, it must now (for the act of 1870 so requires) ‘‘ be 
taken and construed as a part’ thereof, aud be deemed 
to be “tin full force and effect throughout the whole of 
the State.’’ In other words, the power to grant a gen- 
eral license to sell intoxicating drinks including ale 
and beer, conferred by the act of 1870, which can only 
be granted to a hotel keeper, is not inconsistent with, 
and does not take away the power to grant an ale or 
beer license only to a person not a hotel keeper, which 
the act of 1857, as amended in 1867, authorized, and 
therefore such provision of the act of 1857, because it 
is not inconsistent with said act of 1870, is by said act 
of 1870 made applicable to ‘tthe whole of tho State.” 

The full argument, which has been for its proper un- 
derstanding somewhat protracted, may be thus tersely 
stated. By the act of 1857 as amended in 1869, in addi- 
tion to one permitting the sale of intoxicating drinks 
in stnall quantities not to be drank, however, upon the 
premises of the seller, two kinds of licenses could be 
granted. First, a license to sell strong and spirituous 
liquors and wines to be drank on tho premises of the 
persons licensed, to be granted only, however, to per- 
sons who kept an inn, tavernor hotel; and second, an 
ale or beer license ‘*to others than those who propose 
to keep an inn, tavern or hotel.’’ This ale or beer 
license, however, was engrafted in 1869, upon the act 
of 1857, and was not applicable to the Metropolitan 
Police District, for which a separate and distinct 
license iaw existed, passed in 1866, under which a gen- 
eral license to sell all kinds of intoxicating drinks 
could bo issued, although the person licensed kept no 
inn, tavern or hotel. In 1870, however, another license 
law was passed, which repealed the local Metropolitan 
Police District act, and made such act of 1870, and the 
act of 1857 as changed and amended in 1869, when not 
inconsistent with the act of 1870, applicable to the whole 
State. Thoact of 1870 did not profess to take away the 
power to grant a license for tho sale of ale and beer 
only, nor was the right to grant a general license to 
sell all intoxicating drinks, including ale and beer, in- 
consistent with tho special license allowed by the act 
of 1857 as amended in 1869, for the sale of ale and beer 
only, and because not repealed or inconsistent with 
the act of 1870, such authority to grant ale and beer 





J 








licenses only became from that time operative over 
the whole State, including of course the city and county 
of New York, because said act of 1870 so expressly pro- 
vides. 

It follows, of course, that the defendants in granting 
the license complained of violated no law, and were 
guilty of no offense, and that no warrant can issue to 
bring them before me to answer. It is their duty to 
execute the law as it is, and both they and judges are 
to interpret it as it reads, and neither are responsible 
for provisions which may not meet their approval as 
citizens. 

The foregoing opinion was prepared to this point 
some daysago. Since its preparation my attention has 
been drawn to a decision of a brother judge (Judge 
Barnard), which, as reported in the public press, holds 
that there is no power now to grant anywhere in the 
State a license for the sale of ale and beer only, sepa- 
rate and apart froma hotellicense. Tho sincere respect 
entertained for his learningand judgment has induced 
me to review my conclusion hereinbefore expressed, 
but such review has not in the least shaken my convic- 
tion. After careful and further reflection I am still 
constrained to hold that the act of 1870, when it de- 
clares, ‘the provisions of the act passed April 16, 1857, 
except when the same are inconsistent or in conflict 
with the provisions of this act, shall be taken and con- 
sidered as a part of this act, and be and remain in full 
force and effect throughout the whole of this State,’’ 
refers to the act of 1857 as it reads, when such language 
was used, and not to it as originally enacted. The 
reference to the act is a general one and there are no 
words limiting and controlling the reference. The 
amendments of 1869 were then part and parcel thereof 
as much so as its original provisions. It is not the act 
as passed in 1857, which is made operative over the en- 
tire State, but ** the act” of 1857, or *“* passed”’ in 1857, 
for either word — “ of’ or *‘ passed’? —in that connec- 
tion has the same signification. If the act of 1870 had 
declared that the act of 1857 was thereby repealed, it 
seems to me clear that the entire law as it read in 1870 
with all its amendments engrafted thereon and then 
forming integral parts thereof would have been abro- 
gated, and therefore, when the act of 1870 does not 
profess to repeal that of 1857, but re-enacts all the pro- 
visions of the latter not inconsistent with its own and 
extends them over the entire State, that such enact- 
ment and extension apply not only to its original pro- 
visions but to all others which had since become and 
then were substantial and vital portions thereof. It 
certainly, as it may be urged, would have been easy 
for the Legislature, in speaking of the act of 1857, to 
have added the words ‘‘as amended,” and it would have 
been equally easy if the amendments were not also 
made applicable to the whole State, to have so declared 
in plain words. Neither, however, has been done, and 
the simple question then is, does a general reference to 
a statute, which at the time of such reference is in an 
amended form, intend the statute as originally passed 
or the statute as it reads at the time cf such reference? 
This question can only admit of one answer, as shown 
in the former part of this opinion, and that must be, 
such a reference is to the act as amended. 

There is also another answer to any assertion, if such 
has been made, that there is no authority now in 
boards of excise to grant an ale or beer license in any 
part of the State outside of the old Metropolitan Po- 
lice District, and it is this. The question before me is, 
was the act of 1869, because amendatory of the act of 
1857, expressly extended over the city of New York by 
the act of 1870? Unless this question can be answered 
in the aflirmative the complaint against the police 
commissioners of the city of NewYork is well founded, 
for the act of 1859 excepted such city, as a part of the 
Metropolitan Police District, from{its provisions. Sup- 








"212 





THE ALBANY LAW JOURNAL. 











pose, however, Iam wrong in the conclusion that the 


act of 1870, by extending the provisions of the act of 
1857 over the whole State, thereby also necessarily ex- 
tended the act of 1869, which was simply amendatory 
of that of 1857, over the same territory, when and 
where was the provision of such act of 1869, permitting 
the commissioners of excise to *‘ grant licenses for the 
sale of ale or beer * * * to other than those who 
propose to keep an inn, tavern, or hotel,’’ and which 
provision was declared to ‘‘extend to all portions of 
the State except the Metropolitan Police District,”’ re- 
pealed? There certainly is no statute which directly 
repeals it, and as repeals by implication are not favored 
in the law, it must be shown that some later statute 
contains provisions necessarily inconsistent therewith, 
before a right so clearly and expressly conferred can 
be taken away. A careful search by me has failed to 
discover any subsequent enactment which is repugnant 
thereto. Plainly the act of 1870 is not inconsistent 
therewith, for that, as we have shown in the former 
part of the opinion, only confers the power to grant a 
general license for the sale of all intoxicating drinks to 
a hotel keeper, and such general license is not incon- 
sistent with the special one for the sale of ale or beer 
only by an individual who is not a hotel keeper The 
two licenses are of course different, but difference and 
repugnance are not synonymous expressions. A power 
to do several acts under circumstances clearly pre- 
scribed is not incompatible with or repugnant to an 
authority to do only one of those acts under a different 
condition of things, though the two are unlike. This 
proposition is too clear to admit of discussion, and the 
question may therefore well be repeated, When and 
where was the authority given by the act of 1869 to 
grant an ale or beer license anywhere in the State, ex- 
cept in the Metropolitan Police District, taken away ? 
If it has been, I have been unable to discover the re- 
pealing statute. Indeed it was plumply decided as 
early as December, 1874, by the General Term of the 
Supreme Court for the Third Department, held by 
Judges Bockes, Countryman and Landon (O’ Rourke v. 
People, 3 Hun, 225), that the power to grant ale or beer 
licenses still existed. The opinions of Judges Bockes 
and Countryman in that case are so exhaustive as to 
leave nothing to be said, and are therefure referred to 
as conclusive upon the question at issue. Now if, to 
make the argumeut applicable to the case before me, 
it be conceded, as it seems to me it must, that the 
power to grant such licenses anywhere in the State 
except in the Metropolitan Police District exists, why 
should the act of 1870 be so construed as to make that 
district an exception to the rest of the State? The act 
of 1870 certainly repealed its local excise law, and in- 
tended to extend all the provisions regulating the sale 
of intoxicating drinks in the residue of the State over 
that locality. If it has not done so, it is because of a 
failure to express the plain purpose. No proper con- 
struction of language used as we have endeavored to 
show, makes such a conclusion necessary, and the evi- 
dent propriety of so construing statutes as to work 
equally rather than unequally over the whole State 
fortifies the argument already made to demonstrate 
that the act of 1870 in extending the provisions of that 
of 1857 over its entire territory, necessarily carried 
those of 1869, which had become a part of such act of 
1857, with them. To prevent any misapprehension as 
to the scope of the foreign opinion, it should be added 
that whilst in my judgment the parties complained of 
committed no crime in granting a license for the sale 
of ale or beer; it is not held that any obligation 
to grant licenses of that character devolves upon 
boards of excise. No such question is involved in the 
proceeding before me, but as the act is very clear (§ 4, 
ch. 856 of Laws of 1869), it may not be improper to say 
in its very words, that such licenses are “‘ in their dis- 
cretion.”’ 








CONTRACT IN RESTRAINT OF TRADE — 


FOREIGN JUDGMENT. 


ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, FEBRUARY 23, 1880. 


RovussILuton v. ROuUSSILLON. 


The plaintiffs were champagne merchants at Epernay, 
in France. The defendant, whose name was the same 
as that of the plaintiffs, having entered their house 
and learnt the business, acted for two years as their 
representative in England, and then wrote a letter to 
them, by which he undertook not to represent any 
other champagne house for two years after leaving the 
plaintiffs’ employment, and not to establish himself or 
associate himself with other persons or houses in the 
champagne trade for ten years after leaving them. The 
defendant left the plaintiffs’ employment in March, 
1877, and in May, 1878, commenced business in London 
as a retail wine merchant, and sold champagne as well 
as other wines. In his circulars and advertisements, 
and on the labels and corks of the champagne bottles 
were the words “ Ay Champagne,” but he had no es- 
tablishment anywhere except in London. Held, that 
the defendant had committed abreach of the agree- 
ment. Held, also, that the agreement was valid, as the 
restriction was not larger than was necessary for the 
reasonable protection of the plaintiffs. There is no 
hard and fast rule that a contract in restraint of trade 
unlimited as to space is invalid, but the validity de- 
pends on the reasonableness of the contract. Leather 
Cloth Company vy. Lorsont, 21 L. T. Rep. (N. 8.) 661; L. 
Rep., 9 Eq. 345, followed. Allsopp v. Wheatcroft, 27 L. T. 
Rep. (N. 8.) 372; L. Rep., 15 Eq. 59, disappro.ed. 

A contract against public policy willnot be enforced by Eng- 
lish courts, though the contract is valid in the country 
where it is made, and is entered into between foreign 
traders. A judgment by default was obtained in France 
against a Swiss, domiciled in England, on a cofitract 
entered into by him while on a temporary visit to 
France. No notice had been given to him of the ac- 
tion. Held, that the judgment was not binding on 
him. Schibsby v. Westenholz, 24 L.T. Rep. (N. 8.) 93; 
L. Rep., 6.Q. B. 155, considered. The circumstances 
which impose a duty upon a defendant to obey the de- 
cision of a foreign court stated. 


HIS was an action to restrain the defendant from 

carrying on the business of a champagne mer- 

chant, and for an order for the payment of certain 
damages awarded by a French court. 

The plaintiffs were Jean and Gustave Roussillon, 
who carried on the business of champagne merchants 
at Epernay, in France, under the name of J. Roussillon 
& Co. 

Tn 1866 they took the defendant, Auguste Roussillon, 
who was a nephew of Jean Roussillon, into their em- 
ployment as aclerk, in order that he might learn the 
business. After he had been two years in their ser- 
vice at Epernay he was sent to England in order that 
he might learn English, and they afterward employed 
him as their traveller in England, Scotland, and other 
places. This necessitated his being introduced to 
many of the customers of the firm, and the plaintiffs 
accordingly suggested to him that for their protection 
he should enter into an engagement not to compete 
with them in the event of his employment with them 
being terminated. 

In accordance with this suggestion on the 9th Octo- 
ber, 1869, the defendant wrote a letter to the plaintiff, 
J. Roussillon, in French, of which the following isa 
translation : 

‘““As a return for the kindness and care of which I 
have been the object, and the trouble you have taken 
in my commercial education, I address this letter to 
you as a proof that I undertake not to represent any 
other champagne house for two years after having left 
you, if at any time I leave your house for any reason 
whatever, whether it be on your part or my own. I 
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also undertake not to establish myself, nor to associate 
myself with other persons or houses in the champagne 
trade (dans le commerce des champagnes) for ten years 
in case I should leave you as already mentioned above. 
I enter into these engagements trusting to your assur- 
ance that I may rest in the idea that my position is as- 
sured in your house except in the event of unforeseen 
events or of negligence on my part in the affairs which 
are or shall be intrusted to me, and I promise to do all 
in my power to maintain and increase the good repu- 
tation of your house in the countries I am connected 
with.” 

When this letter was written the defendant was 
staying at Epernay for a few days on his way to Eng- 
land from Switzerland, where he had been spending a 
holiday. He was a native of Switzerland but resident 
in England. The defendant continued in the plaintiff's 
employ until the lst May, 1877, when he voluntarily 
left them. 

In 1878 the defendant established himself at No. 2 
Piccadilly place, London, as a champagne merchant, 
and advertised himself as selling champagne, and the 
plaintiffs alleged that by his advertisements and circu- 
lars he led people to suppose that he was established at 
Ay, which is in the neighborhood of Epernay, and that 
he had applied to many of the plaintiffs’ customers, to 
whom he had been introduced as their traveller, to buy 
his champagne as well as the plaintiffs, all of which 
they contended was a breach of the contract of the 
9th October, 1869. 

In September, 1878, the plaintiffs instituted an action 
against the defendant in the Tribunal of Commerce, 
sitting at Epernay, to recover damages for the loss 
sustained by them by reason of the breach by the de- 
fendant of the agreement contained in the letter of the 
9th October, 1869, and to restrain him from further 
breach thereof. 

On the 6th November, 1878, the Tribunal of Com- 
merce gave judgment in the action. The judgment 
contained recitals of the facts proved and of the pro- 
ceeding in the action, and then proceeded in the 
French language, in the words of which the following 
is a translation: 

“Say that Auguste Roussillon should not represent 
any champagne house for two years from the com- 
mencement of the year 1878, and that during ten years 
from the same period he should not carry on business 
as a champagne merchant either on his own account or 
in partnership. Order that in a week following notice 
of the present judgment he shall completely cease to 
trade as a champagne merchant, and shall suppress the 
words ** Ay Champagne,” and the mention of cham- 
pagne wine from his labels, advertisements, and circu- 
lars. This under penalty of 100 francs damages per 
day for non-compliance for two months after which 
right shall be enforced.”’ 

Certain other directions were given in the judgment 
as to notifying defendant, etc. 

Notwithstanding this judgment, the defendant con- 
tinued to carry on his business, and to advertise as 
before, and did not pay the plaintiffs any of the dam- 
ages awarded by the judgment. 

The plaintiffs alleged that they were sustaining con- 
siderable loss in consequence of the defendant trading 
in this manner, and claimed an injunction restraining 
him from representing any champagne house for two 
years from the Ist May, 1877, and from carrying on 
business as a champagne merchant for ten years from 
the same date; that he might be ordered to pay them 
the sum of 891l. 9s., the amount awarded by the 
French tribunal, with interest thereon; and also 500I. 
damages. 

From the evidence it appeared that the defendant 
was never domiciled in France, but only paid tempo- 
rary visits to that country, and at the date of the pro- 
ceedings against him before the Tribunal of Commerce, 





was residing in England. That those proceedings were 
taken entirely without his knowledge, and that the 
first notice he had of them was in November, 1878, 
when the judgment was handed to him. 

From the evidence of a French avocat it appeared 
that according to the law of France contracts in re- 
straint of trade were not void, and that a judgment by 
default was void if not executed within six months, 
unless every thing had been done that could be done 
to obtain execution. 


Fry, J. In this action the plaintiffs seek for an in- 
junction on two grounds. The one is a contract con- 
tained in a letter of the 9th October, 1869, and the 
other is a judgment of the Tribunal of Commerce 
in France of the 6th November, 1878. The two sub- 
jects require entirely separate consideration. With 
regard to the contract and judgment, but few facts 
are in controversy between the parties, and it does not 
therefore appear to me to be necessary to state in de- 
tail the history of the case, more especially as I shall 
from time to time in the course of my judgment refer 
to the facts which I consider have been proved in evi- 
dence before me. Now, the first argument raised on 
the part of the defendant is that no breach of the con- 
tract has been committed by him. It becomes there- 
fore necessary to consider what are the terms of the 
contract. They are, so far as it is necessary for this 
purpose to consider them, in these words: ‘I under- 
take not to represent any other champagne house for 
two years after having left you, if at any time I leave 
your house for any reason whatever, whether it be on 
your part or on my own. [also undertake not to es- 
tablish myself, nor to associate myself with other per- 
sons or houses in the champagne trade for ten years, 
in case I should leave you as already mentioned 
above.’”’ The question in dispute has been this: what 
is the meaning of the words ‘the champagne trade,” 
in the clauseI have read? In my judgment they refer 
to the trade of exporting from Champagne or import- 
ing into this country the wines of Champagne. It has 
been urged that it involves also the making of the 
wine in Champagne. It appears to me that that is nota 
necessary part of the champagne trade, because the 
trade may be carried on without that, as shown in the 
present case. The defendant buys his wines in Cham- 
pagne, and exports them from Champagne into this 
country, or rather imports them from Champagne into 
this country, and he affixes to the bottles of wine that 
he brings over his own brand, which indicates that he 
is an importer, that he has selected the wine, that in 
a certain sense, he isa guarantor of the excellency of 
the wine, and he has placed upon it the name of the 
place at which he buys the wine, namely, Ay, in Cham- 
pagne. It appears to me that those acts are a viola- 
tion of the terms of the contract he has entered into. 
I repeat that the terms of the contract appear to meto 
be that the defendant shall not act as an importer of 
champagne from that province into this country, and 
that trade has been carried on by the defendant. I 
hold, therefore, that the plaintiffs have established a 
breach of the contract entered into. In the next place 
it is said by the defendant that the contract is bad in 
law. It has been suggested on his behalf that there is 
no sufficient consideration shown, but as Mr. North 
has declined, on the ground of the condition and the 
state of the authorities, to argue that point before me, 
it does not require adjudication at my hands. In the 
next place it is said that the contract is not reasonable, 
and it is unquestionably the law of this country that 
contracts of this description, being in restraint of 
the freedom of trade, must be reasonable. Now, 
what is the criterion by which the reasonableness of 
contract is to be judged. I will take the law on that 
point from the judgment of Tindall, C. J., in deliver- 
ing the judgment of the Court of Exchequer Chamber, 
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on appeal from the Court of Queen's Bench, in Hitch- 
cock vy. Coker, 6 A. & E. 438, where he said (p. 454): 
““We agree in the general principle adopted by the 
court, that where the restraint of a party from carry- 
ing on a trade is larger and wider than the protection 
of the party with whom the contract is made can possi- 
bly require, such restraint must be considered as un- 
reasonable in law, and the contract which would 
enforce it must be therefore void.’’ That passage was 
adopted by Lord Wensleydale, when a baron of the 
Court of Exchequer, in delivering judgment in Ward 
v. Byrne, 5 M. & W. 548, 561, and therefore the rule so 
expressed has the authority of the three Common Law 
Courts, the Queen's Bench, the Common Pleas, and 
the Exchequer. If, therefore, the extent of the re- 
straint is not greater than can possibly be required for 
the protection of the plaintiffs, it is not unreasonable. 
Another case which in my view throws great light 
upon the mode in which this question ought to be ap- 
proached is Tallis v. Tullis, 1 El. & B. 391. There the 
plaintiff and the defendant had been partners as pub- 
lishers of books. Part of their trade, called the can- 
vass trade, consisted in publishing books in numbers, 
and employing travellers to sell such books by canvass- 
ing purchasers. The partnership was dissolved, the 
plaintiff being the continuing partner. The defendant 
agreed, amongst other things, not directly nor indi- 
rectly to be concerned in the canvassing trade 
in London, or within 150 miles of the General 
Post-Office, nor in Dublin or Edidburgh, or within 
fifty miles of either, nor in any town in Great Brit- 
ain or Ireland in which the plaintiff or his success- 
ors might at the time have an_ establishment, 
or might have had one within the six months 
preceding. The action was for a breach of the cove- 
nant. It was pleaded, amongst other things, that there 
were numerous works which the plaintiff did not pub- 
lish and had no intention of publishing, and that many 
of such works might be pubiished with advantage to the 
public by the defendant, and without injury to the 
plaintiff, that the canvassing trade applied to ali such 
books; and that the restraint as to the canvassing 
trade as applicable to such books was unreasonable. 
The court upon those pleadings, upon a demurrer, held 
that the declaration was good, it notappearing that the 
restraint was unreasonable. Andin giving judgment 
they considered a dictum in Mitchell v. Reynolds, 1 P. 
W. 181, 191, to the effect that: ‘‘ Wherever such con- 
tract stat indifferenter, and for aught appears, may be 
either good or bad, the law presumes it prima facie to 
be bad.”’ But instead of adopting that view they 
called attention to what was said by the Court of Ex- 
chequer in Mallan v. May, 11 M. & W. 653, 667, that 
“it would be better to lay down such a limit as under 
any circumstances would be sufficient protection to the 
interest of the contracting party, and that if the limit 
stipulated for does not exceed that, to pronounce the 
contract to be valid.”’ And further on in their judgment 
they said this: ‘‘Even if the facts therein stated ure 
taken to be admitted by the demurrer, and the 
reasonableness of the restriction in question is to be 
considered with reference to those facts, together with 
the facts alleged in the declaration, still we think the 
pleas bad. For although the books capable of republi- 
cation may be at most infinite, still the number of sub- 
scribers to such republication coming out in numbers 
is limited; and although if the defendant’s books dre 
excluded, it does not follow that the plaintiff's books 
would be purchased, still we cannot ascertain that the 
number of subscribers to the plaintiff's books would 
not be diminished if the defendant competed with him 
by offering other books, especially if they were of a 
similar character. And unless the defendant made it 
plainiy and obviously clear that the plaintiff's interest 
did not require the defendant’s exclusion, or that the 
public interest would be sacrificed if the defendant's 








intended publications are excluded, according to the 
general rule before referred to we ought not to hold 
the contract void.’’ In other words the Court of 
Queen’s Bench threw upon the defendant, who alleged 
the invalidity of the contract on this ground, the bur- 
den of showing that it was plainly and obviously clear 
that the protection extended, and the proposed exclu- 
sion of the defendant's publications was, beyond what 
the plaintiff's interests required. And such, in my 
opinion, ought to be the rule of law of this court upon 
this point, because it is to be borne in mind that the 
defendant is seeking to put a restraint upon the free- 
dom of contract, and he who does that must, I think, 
show that it is plainly necessary for the purposes of 
freedom of trade. In that point of view I adopt the 


| view expressed by the Master of the Rolls, upon the 


subject of the necessity of courts being careful how 
they invade the freedom of contract, in Printing and 
Numerical Registering Company v. Sampson, 32 L. T. 
Rep. (N. 8S.) 354; L. Rep., 19 Eq. 462, 465. The question 
then arises, does the defendant in this case discharge 
the burden so cast upon bim. In answering that I 
must consider the facts of the case. It appears that at 
the time this contract was entered into, the defendant 
had for some two years been acting as the representa- 
tive of the plaintiffs in England. His instructions ap- 
pear to have been under their direction to travel over 
all parts of England and over Scotland, and at a sub- 
sequent date, not so far as I know at this date, he visited 
Holland for the purposes of their trade. Further than 
that. he had, by a residence of some four months in 
Epernay, at the house of the principal plaintiff, acquired 
apparently a knowledge of the plaintiffs’ trade as 
carried oft in France. He was therefore acquainted 
with the trade at both its ends. He wasa relative of 
the plaintiffs and bore their name. Looking, there- 
fore, at the extent of trade carried on by the plaintiffs 
and its diffusion over the whole of England; looking 
at the facilities which now exist for carrying on trade 
in various places by means of the freedom of commu- 
nication which exist between them, I cannot say that 
it has been made plain and obvious to me that this 
contract exceeds in its extent that which the plaintiffs 
were entitled to for the protection of their trade. No 
doubt criticisms may be made ou tho contract, and it 
may be said, as it has been said, that you can conceive 
cases which the restraint would apply, in which no in- 
jury would be done to the plaintiffs. That observation 
applies to Tallis v. Tullis, 1 E. & B. 391, and when I 
bear in mind the obvious channels through which trade 
is influenced, and the great difficulty of providing for 
every possible case in which injury might arise, with- 
out including certain possible cases in which injury 
might not arise, I have come to the conclusion that it 
has not been shown to me that this contract is larger 
than is necessary for the reasonable protection of the 
plaintiffs, and I hold therefore that that objection fails. 
But then it is said that over and above the rule that 
the contract shall be reasonable, there exists another 
rule, viz., that the contract shall be limited in its space, 
and that this contract being in its terms unlimited, 
and therefore extending to the whole of England, 
meaning England and Wales, must be void. Now, in 
the first place, let me consider how far such a rule 
would be reasonable. There are many trades which are 
carried on all over the kingdom which by their very 
nature are extensive and widely diffused. There are 
others which from their nature and necessities are 
local. If this rule existed it would afford a complete 
protection to tho latter class of trade, whilst it would 
prohibit complete protection of the former class, and 
an injury which ought not to be wrought without good 
reason would arise. In the next place, the rule, if it 
existed, would apply 1n two classes of cases. It would 
apply where the want of limitation of space was un- 
reasonable, aud it would apply aiso where the univer- 
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sality of the contract was reasonable. Now, in the 
former class of cases, those in which the universality 
was unreasonable, the rule would operate nothing, be- 
cause that is already covered by the rule that the con- 
tract must be reasonable. It would therefore only 
operate in cases in which the universality of the prohi- 
bition was reasonable, that is to say, it would only 
operate where it ought not to operate. For the exist- 
ence of such a rule I should require authority. In the 
next place, this rule is pressed upon me as an artificial 
rule, an absolute rule, or what has been called by the 
late Wickens, V. C., a hard and fast line, or a hard 
and fast rule. Such a rule may always be evaded by a 
single exception. No exception to a rule of this de- 
scription can be said to be colorable, because you can 
only judge whether the exception be colorable or not 
by the principle of the rule; but if the rule, as sug- 
gested in this case, be really an artificial one, without 
principle, there is no criterion to tell whether the eva- 
sion is colorable or not. It appears to me for these 
reasons that I ought not to hold such a rule to exist 
unless it be clearly established. Then how stand the 
authorities upon the point? There are undoubtedly 
cases in which it has been said that the restraint must 
not be universal. Such are the cases of Warde v. 
Byrne, 5 M. & W. 548, and Hinde v. Gray,1 M. & G. 
195, but looking at the judgments in those cases, and 
reading them with a view to the subject-matter, they 
appear to me to relate only to cases in which the uni- 
versality is unreasonable, and more than once in Warde 
vy. Byrne the rule is so explained, although I candidly 
admit that you may select other passages in the judg- 
ment in which the court seems to say that the univer- 
sality is of itself an objection to the contract. But 
undoubtedly Wickens, V. C., of whose judgments I 
can never speak without the highest respect, came to 
the conclusion that such an artificial rule existed, and 
so he expressed himself in the case of Allsopp v. Wheat- 
croft, 27 L. T. Rep. (N. 8.) 372; L. Rep., 15 Eq. 59. He 
says (p. 64) that ‘“‘ there has been a natural inclination 
of the courts to bring within reasonable limits the doc- 
trine as to these covenants laid down in the earlier cases, 
but it has generally been considered in the latter as well 
as in the earlier cases, that a covenant not to carry on 
a lawful trade, unlimited as to space, is on the face of 
it void. This seems to have been treated as clear law 
in Warde v. Byrne, 5 M. & W. 548, andin Hinde v. Gray, 
1M. & G. 195, and in other cases; and the rule, if not 
obviously just, is at any rate simple, and very conve- 
nient. No doubt in the case of The Leather Cloth Com- 
pany v. Lorsont, 21 L. T. Rep. (N. 8.) 661; L. Rep., 9 
Eq. 345, James, L. J. (then Vice-Chancellor), threw 
some doubt on the existence of a hard and fast rule 
which makes a covenant in restraint of trade invalid 
if unlimited in area.’’ There are earlier cases than the 
one before James, V. C., which seem to me to be in- 
consistent with the existence of the supposed hard and 
fast line. In Whittaker v. Howe, 3 Beav. 383, the case 
relating to attorneys, it was stipulated that the busi- 
ness should not be carried on in any part of Great Brit- 
ain for twenty years; andagain in Jones v. Lees, 1H. & 
N. 189, the covenant was against selling a particular ar- 
ticle anywhere in England without the invention of the 
plaintiff applied to it, and the objection that the cove- 
nant was unlimited as to space was taken. ‘It is ob- 
jected,” said Bramwell, B., ‘‘ that the restraint extends 
to all England, but so does the privilege. The cases 
with respect to the sule of a good-willdo not apply, be- 
cause the trade which is the subject-matter of the sale 
is local,and therefore a prohibition against carryingit on 
beyond that locality would be useless.’’ In other words 
the learned judge explains the inclination of the courts 
against the universality of a prohibition applying only 
to cases where the subject-matter of the sale was itself 
local. That is just the view I take of the earlier cases. 


Still more important are the observations of James, L. 





J., in the case of The Leather Cloth Company v. Lor- 
sont, 21 L. T. Rep. (N. S.) 661; L. R., 9 Eq. 345,where he 
undoubtedly came to the conclusion that no such rule 
was laid down as has been insisted on beforeme. Hay- 
ing referred to the cases he says (p. 353): ‘“*I do not 
read the cases as having laid down that unrebuttable 
presumption which was insisted upon with so much 
power by Mr. Cohen. All the cases, when they come 
to be examined, seem to establish this principle, that 
all restraints upon trade are bad as being in violation 
of public policy, unless they are natural and not un- 
reasonable for the protection of the parties in dealing 
legally with some subject-matter of contract.’’ I have, 
therefore, upon the authorities, to choose between the 
two sets of cases; those which recognize and those 
which refuse to recognize this supposed rule, and for 
the reason I have already mentioned, I have no hesita- 
tion in saying that I adhere to those authorities which 
refuse to recognize this rule, and I consider that the 
cases in which an unlimited prohibition has been 
spoken of as void, relate only tocases where such a pro- 
hibition has been unreasonable. It follows, therefore, 
from what I have said that in my judgment the plaint- 
iffs have established their right upon the contract to 
have an injunction, the terms of which I will mention 
hereafter. It appears to me that no sufficient evidence 
has been given to induce me to award substantial dam- 
ages to the plaintiffs in this case, and I therefore 
award them the sum of 1s., and no more. Before 
parting with this part of the case it is desirable to refer 
to two other points noticed by Mr. Cookson, because 
they were fully argued by him, and as to one of them 
the argument was renewed in the reply. He has 
insisted that even if the contract of the letter of the 
9th October, 1869, was void by the law of England as 
against public policy, yet inasmuch as that contract 
was made in France it must be good here; and accord- 
ingly he has proved that the law of France knows no 
such principle as that by which unreasonable contracts 
in restraint of trade are held to be void in this country. 
It appears to me to be plain, on general principles, that 
this court will not enforce a contract against the pub- 
lie policy of this country, wherever it may be made. 
It appears to me almost absurd to suppose that the 
courts should enforce here what they consider to be 
against public policy, simply because the contract hap- 
pens to have been made somewhere else. In the next 
place he urged that although the policy of this country 
promoted trade amongst its native subjects,there was no 
such policy in favor of the trade by foreign merchants, 
and the defendant, being a foreign merchant, he said 
he was exempt from the leaning of the English law in 
favor of trade. It appears to me that that view can- 
not be substantiated, and that an elementary point 
may be met by a citation from an elementary book, 
and I will, therefore, only refer toa passagein Mr. Jus- 
tice Blackstone’s Commentaries, in which he deals 
with the mode in which the English law has regarded 
trade by foreign merchants. He says (vol. 1, p. 230): 
“The law of England, as a commercial country, pays 
very particular regard to foreign merchants in in- 
numerable instances;’”’ and then he goes on to refer 
to the decision of Magna Charta in favor of foreign 
merchayts. I hold, therefore, that neither of those 
two arguments on the part of the plaintiffs can suc- 
ceed, and I only refer to them because they have been 
fully argued at the bar. I next approach the question 
of the judgment obtained by the plaintiffs in the Tri- 
bunal of Commerce at Epernay on the 6th November, 
1878. That judgment, according to the evidence before 
me, was obtained without any notice to the defendant. 
He knew nothing of the pendency of the proceedings 
until they had matured into a judgment. It is not 
shown before me that according to the law of France 
the defendant has had any opportunity, or that there 
is any power in him to set aside that judgment. The 
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question was put to the French advocate who gave evi- 
dence, and he seemed to know nothing of any such 
provision in the law as seems to have been proved in 
some other cases. Further than that, it has been shown 
by him that this judgment is void, according to the 
French law, if it was not executed within six months, 
or if the utmost efforts to execute it were not taken. 
It has not been shown to me that such efforts have 
been taken, or that execution has been had upon this 
judgment. That is the state of facts with regard to 
this judgment. Now arises the question of how far 
the defendant is bound by it, and the law upon this 
point I think 1 may conveniently take from the case 
of Schibsby v. Westenholz, 24 L. T. Rep. (N.8S.); L. 
Rep., 6 Q. B. 155, which has been so much cited and 
discussed in the course of this case. In that case the 
court considered that the true principle on which for- 
eign judgments are enforced by courts of this country, 
and they say, referring to the case of Goddard v. Gray 
(p. 159): ‘‘ We think that, for the reasons there given, 
the true principle on which the judgments of foreign 
tribunals are enforced in England is that stated by 
Baron Parke in Russell v. Smyth, 9 M. & W. 810, 819, 
and again repeated by him in Williams v. Jones, 13 M. 
& W. 628, 633, that the judgment of a court of compe- 
tent jurisdiction over the defendant imposes a duty or 
obligation on the defendant to pay the sum for which 
judgment is given, which the courts in this country 
are bound to enforce; and consequently that any thing 
which negatives that duty, or forms a legal excuse for 
not performing it, is a defense to the action.’’ What 
are the circumstances which have been held to impose 
upon the defendant the duty of obeying the decision 
of a foreign court? Having regard to this case, and to 
the subsequent case of Copin v. Adamson, 31 L. T. 
Rep. (N. 8.) 242; L. Rep., 9 Eq. 345, they may, I think, 
be stated as these. The courts of this country con- 
sider the defendant bound where the defendant isa 
subject of a country in which the foreign judgment 
has been obtained; where the defendant was resident 
in the country when the action began; where the de- 
fendant in his character of plaintiff has selected the 
forum in which he is afterward sued by the other 
plaintiff; where the defendant has voluntarily ap- 
peared, and where he has contracted to submit himself 
to the forum in which the judgment was obtained ; and 
possibly, if the case of Becquet v. M’ Carthy, 2 B. & Ad. 
951, be right, another condition must be added, where 
the defendant has real estate within the jurisdiction 
in respect of which the cause of action arose whilst he 
was within the jurisdiction. Now, none of these cases 
include the present case. In the present case the 
contract was made between the plaintiffs, or one of 
the plaintiffs, a French subject, and the defendant, a 
Swiss subject, at the time the contract was made dom- 
iciled in Switzerland, but resident in England, he hav- 
ing been for some two years established as the English 
correspondent or representative of the plaintiffs’ firm. 
* He made the contract during a short stay at Epernay, 
on his return home from a visit to his mother in 
Switzerland. At the time of making the contract 
there was no intention on his part, or so far as 
I can gather, on the part of the plaintiffs, that 
the defendant should take up his residence ig France, 
and it does not appear to me that either party con- 
templated the performance of the contract in France, 
although, the terms of it being universal, it might be 
observed or broken anywhere. In that state of cir- 
cumstances, can [ find any thing which makes it rea- 
sonable to say that the defendant ought to be bound 
by the decision of the foreign court? Iam at aloss to 
find any circumstance which renders it reasonable, 
and therefore it appears to me that the defendant is at 
liberty to say that he is not in any way bound by the 
judgment so obtained against him in the foreign court, 
and without notice to him, and to which he has in no 





way submitted; the result of which is that I hold that 
this judgment is not capable of being enforced in thig 
country, and that the whole of the relief sought by the 
plaintiffs in the present case in respect of that judg- 
ment fails. Having regard to the large extent to 
which the plaintiffs have failed, I think that the rea- 
sonable mode of dealing with the costs will be to award 
no costs, but to let each party bear his own costs. 
There will therefore be judgment for the plaintiffs to 
the extent of an injunction restraining the defendant 
from carrying on business as an importer of cham- 
pagne for the period of ten years from the Ist March, 
1877, and from in any other manner acting in contra- 
vention of that contract, with one shilling damages 
and no costs. And I dismiss the action so far as it 
seeks to enforce the judgment. 








UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 
JURISDICTION —OF SUITS TO WHICH NATIONAL 
BANKS ARE PARTIES. — (1) The Federal courts have 
jurisdiction over all suits by and against National 
banks, irrespective of the subject-matter. U.S. R.S., 
§ 629; First Nat. Bank of Omaha v. County of Doug- 
las, 3 Dill. 298; Bank of Bethel v. Pahquioque Bank, 
14 Wall. 383-395; Kennedy v. Gibson et al., 8 Wall. 498; 
Osborn v. United States Bank, 9 Wheat. 738. (2) Join- 
ing merely nominal or personal parties has no effect 
either to confer or exclude the jurisdiction; but trus- 
tees, executors, and the like are not formal parties, 
within the meaning of the rule, where in fact inter- 
ested in the litigation. Accordingly, where two or 
three persons, claiming a certain fund which was in 
the custody of a National bank, brought their bill in 
equity against the bank and a third claimant, and the 
bank exhibited its cross-bill, praying that the parties 
might interplead, this was held to confer jurisdiction, 
although but for such cross-bill the jurisdiction was 
doubted. Browne v. Strode, 5 Crauch, 303; Wormley 
v. Wormley, 8 Wheat. 421; Wood v. Davis, 18 How. 
467; McNutt v. Bland, 2 id. 9; Knapp v. Railroad Co., 
20 Wall. 117. Cire. Ct., Colorado, 1880. Foss v. First 
National Bank of Denver. Opinion by McCrary, J. 


MARITIME LAW — BOTTOMRY BOND— COLLISION — 
ORDER OF LIENS.—A claim for damages caused by a 
collision occurring during the voyage is entitled to 
preference over a bottomry loan made upon the same 
voyage, prior to the happening of such collision. In 
The Almi, 1 Week. R. 118, it is said: ‘* The creditor in 
damage has no option, no caution to exercise; the 
creditor on mortgage or bottomry has. He may con- 
sider all possible risks, and give credit or not as he may 
think most advisable for his interest. He has an alter- 
native; the creditor in damage has not.’’ The prefer- 
ence of a creditor in damage over a lender on bot- 
tomry has been considered by some to rest upon the 
general rule of the admiralty, that maritime liens are 
paid in the inverse order of their inception. The 
American, 6 Reporter, 277. But it seems that the 
reason of the general rule fails when the demand com- 
peting with a bottomry arises out of a collision, for 
one cannot conceive it possible to say that a prior 
lender on bottomry has derived any benefit from a 
subsequent collision. The value of the lender’s secu- 
rity cannot be enhanced by a subsequent collision, nor 
could such a collision in any way tend to preserve the 
lender’s security for him, but the contrary. Dist. E. 
D., New York, June 26, 1880. Force v. Ship Pride of 
the Ocean. Opinion by Benedict, J. 


RECEIVERS — ACTIONS AGAINST — CONSTITUTIONAL 
LAW — JURY TRIAL.— (1) Property in the hands of a 
receiver is in custodia legis. His possession is the pos- 





* Appearing in 3d Federal Reporter 
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session of the court appointing him. No suit can be 
prought against him to disturb his possession, or to 
charge him with liability for an act done in the per- 
formance of his duties as such receiver without the 
consent of such court. Any one instituting such asuit 
without leave may be enjoined or attached for con- 
tempt. The proper proceeding is to apply to the court 
appointing the receiver by petition, setting forth 
therein the grounds of complaint. Thereupon the 
court will direct a trial by a jury, reference toa mas- 
ter, or such other mode of proceeding as in its discre- 
tion it may deem best. (2) The right of trial by jury 
in such a proceeding against a receiver, on a common- 
law cause of action, is not an absolute right, but the 
granting or withholding thereof lies within the sound 
discretion of the court. Such a proceeding is not a 
“suit at law’’ within the provision of the Constitu- 
tion guaranteeing the right of trial by jury. In this 
case upon application of bondholders of the Indianap- 
olis, Cincinnati & La Fayette Railroad, in a suit to 
foreclose their security, a receiver was appointed to 
operate the road. During such operation a train ran 
over a Mrs. Cork. A petition was filed in the foreclos- 
ure proceeding by her husband, as administrator, to 
recover damages for her death. Held, that petitioner 
was not entitled to atrial by jury. Jones’ R.Sec., $$ 
2-3; Story’s Eq. Jur., §§ 831, 833; Ship v. Harwood, 
3 Alk. Kerr. Rec. 168; Wiswallv. Sampson, 14 How. 65; 
Davis v. Gray, 16 Wall. 203, 218; Thompson v. Scott, 4 
Dill. 508. Cire., S. D. Ohio, July, 1880. Kennedy v. 
Indianapolis, Cincinnati & La Fayette Railroad Co., 
In re Cork. Opinion by Baxter, C. J. 
—_—_ - > 
ILLINOIS SUPREME COURT ABSTRACT. 


JUNE, 1880.* 

ACKNOWLEDGMENT —BY MARRIED WOMAN —IM- 
PEACHMENT OF.—The certificate of acknowledgment 
by an officer authorized to make the same, to a deed 
or other instrument affecting or relating to the title to 
land, can only be impeached and shown to have been 
made in fraud, or as a forgery, by clear and entirely 
satisfactory evidence. Mere suspicion, loose and un- 
satisfactory evidence, or inconclusive evidence, will 
not suffice. But where the clearand decided prepon- 
derance of the evidence shows that a married woman 
refused to execute a note and deed of trust upon her 
land, when urged to do so by her husband, and posi- 
tively refused to acknowledge the deed of trust, and 
the proof showed that the signature was not in her 
handwriting, but that the deed was executed by a 
mark, when she could write, it was held, that a decree 
setting aside the trust deed and enjoining an action of 
ejectment brought by the purchaser against her was 
proper. Myers v. Parks. Opinion by Walker, C. J. 

CONSTITUTIONAL LAW — TAXATION — EXEMPTION BY 
CHARTER, BINDING ON StatrE.— Where the property 
of a corporation is exempted from taxation by its char- 
ter, the exemption amounts to a legislative contract, 
which is binding on the State, and such property can- 
not afterward be subjected to taxation. Opinion by 
Dickey, J. Walker, C. J., and Scott, J., dissented. 


STATUTE OF FRAUDS— SALE OF REAL ESTATE — AR- 
BITRATION AS TO PRICE TO BE PAID—NOTICE OF AR- 
BITRATION, WHEN UNNECESSARY. —(1) The statute of 
frauds will be satisfied by such a statement in a writ- 
ten contract as ascertains the price to be paid, although 
it mentions no specific sum, as for instance, if to pay 
a price to be settled by arbitration, or upon the valua- 
tion of appraisers to be selected by the parties. Where 
a lease of lots, executed by both parties, fixed the an- 
nual rent for the first five years, and then provided 





that the amount of tho rent to be paid annually for the 
next five years should be six percent on the appraised 
value of the premises, to be ascertained by appraisers, 
one to be selected by each party, and they to select 
another, in case they could not agree, it was held that 
the contract was not within the statute of frauds as to 
the rent to be paid for the second five years. Brown 
v. Bellows, 4 Pick. 179. (2) Where the parties to a 
lease provide for rent to be paid yearly, at six per cent 
on the appraised value of the demised premises, to be 
ascertained by the selection of property-holders, this 
is not a submission to arbitration, and no notice to 
the parties is necessary before making the appraise- 
ment, unless the lease so requires, and the finding of 
the appraisers, when selected, will be conclusive upon 
the parties, except for fraud. The cases on this sub- 
ject are not harmonious. Peters v. Newkirk, 6 Cow. 
103, and McMahon v. N. Y. & Erie R. R. Co., 20 N. Y. 
463, rule that notice is required. But see Elmendorf v. 
Harris, 5 Wend. 521. The New York rule is not 
adopted in Illinois. McAuley v. Carter, 22 Ill. 53; 
Korf v. Lull, 70 id. 420. See, also, Leeds v. Burrows, 
12 East, 1; Lee v. Hemmingway, 3 Nev. & M. 860; Col- 
lins v. Collins, 26 Beav. Ch. 306; Garred v. Macey, 10 
Mo. 161; Currey vy. Lackey, 35 id. 389; Garr v. Gomez, 
9 Wend. 649; Mason vy. Bridge, 14 Me. 468; Oakes v. 
Moore, 24 id. 214; Rochester v. Whitehouse, 15 N. H. 
468. Nortonv. Gale. Opinion by Schofield, J, Dickey, 
J., dissented. 
scinaieiabiacmmmamtaa 
NORTH CAROLINA SUPREME COURT AB- 
STRACT. 


JANUARY TERM, 1880.* 

ARBITRATION — WHEN UMPIRE APPOINTED. — It 
matters not at what time during the progress of an 
arbitration the umpire is appointed. It is within the 
discretion of the arbitrators to appoint him before or 
after their disagreement. Where a submission to the 
award of two persons authorized the appointment of 
an umpire by them, if they disagree, it was held they 
might choose an umpire before they entered upon the 
inquiry. Bates vy. Cooke, 17 E. C. L. 407. The award 
is either the award of the umpire or the award of the 
arbitrators. Take it either way, and it is good. If 
the appointment of the umpire by the arbitrators is 
proper at the time he is chosen, then it is his umpirage, 
and their joining with him will not vitiate; for a mere 
stranger may join in an award or umpirage without 
invalidating the proceeding. Butif on the other hand 
the arbitrators have no right to choose an umpire be- 
fore disagreement, then it would be their award, and 
the fact of the umpire’s joining in it would not vitiate 
it. In the case of Soulsby v. Hodgson, 3 Burr. 1474, 
there was a submission to arbitrators with power to 
choose an umpire, if they could not agree in a certain 
time. They failed to agree within the limited time, 
but chose an umpire. The umpire accordingly made 
an award and the arbitrators joined init. The court 
were clear that this was the umpirage of the umpire 
alone, and held he was at liberty to take what advice 
or opinion or assessors he pleased. And again, in Beck 
v. Sargent, 4 Taunt. 232, which was a case where there 
was a submission to arbitrators to make an award, and 
if they could not agree within a limited time, then to 
appoint an umpire. They did not agree within the 
time, but chose an umpire and then joined with him 
in his umpirage. Mansfield, C. J., said, what the arbi- 
trators did in making the award was nothing, and the 
award in law is the award of the umpire alone; it was 
nothing more than if mere strangers had joined in the 
award, and could not vitiate. And Heath, J., who sat 
in the same case, said, it has been decided in very old 
cases that the circumstance of another joining with 





* To appear in 95 Illinois Reports. 
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the arbitrators in making an award does not vitiate. 
Stevens v. Brown. Opinion by Ashe, J. 

CONSTITUTIONAL LAW — TAX ON DOGS. — A statute 
empowering town authorities to require the pay- 
ment of a tax on dogs is constitutional. It is not an 
ad valorem but a specific tax for the privilege of keep- 
ing a dog within the town, and if not paid by tho 
owner, the dog may be treated as a nuisance and killed. 
Property in dogs is recognized by the law and pro- 
tected against wanton and needless injury, and a civil 
action for damages may be maintained by the owner. 
Dodson v. Mock, 4 Dev. & Bat. 146; Perry v. Phipps, 
10 Ired. 259. Yet they are not the subject of larceny. 
State v. Holder, 81 N. C. 527. The question as to the 
right to impose a special tax upon dogs is discussed in 
Blair v. Ferchand, 1:0 Mass. 136. Gray, J., says: 
“These statutes have been administered by the courts 
according to the fair construction of their terms and 
without a doubt of their constitutionality.” Again 
speaking of an enactment which required the owner of 
a dog to put a collar about its neck, to be constantly 
worn with the name and residence of the owner 
marked thereon, and authorized any person tokill a 
dog without such collar, when it had been decided that 
no action would lie for such killing, he adds: ‘ Simi- 
lar statutes have been held in other States to be reas- 
onable and constitutional regulations of police.’’ Hurd 
v. Chesley, 55 N. H. 21. Mowery v. Town of Salisbury. 
Opinion by Smith, C. J. 

EQUITABLE ACTION —TO RELIEVE FROM USURIOUS 
CONTRACT. — The decisions are numerous and uniform 
in this State, as elsewhere, that a debtor seeking the 
aid of a court will be relieved of the usurious element 
in his debt, only upon his payment of what is really 
due. “If indeed the borrower,” says Ruffin, C. J., 
“asks for assistance from equity, it may be refused 
unless he deal equitably by paying the principal money 
loaned and legal interest.’’ Ballinger v. Edwards, 4 
Ired. Eq. 449; Beard v. Bingham, 76 N. C. 285. Pur- 
nell vy. Vaughan. Opinion by Smith, C. J. 


REMOVAL OF CAUSE— DISTINCTION OF COLOR.—In 
an action brougbt to annul a deed, etc., the defendants 
applied by petition for a stay of proceedings in the Su- 
perior Court in order that the cause might be removed 
to the Circuit Court of the United States, alleging that 
the plaintiffs were white persons in whose favor a great 
partiality existed in that locality, etc., and that the 
defendants were colored persons against whom there 
was existing a great prejudice, etc. Held, that the de- 
fendants were not entitled to the removal. The act 
(Rev. Stat. of the U.S., § 641) applies only to cases 
when the laws or judicial practices of a State recognize 
distinctions on account of color, race, etc., and not to 
cases of mere local prejudice for which the case may 
be removed to another county. State v. Dunlap, 65 N. 
C. 491; Capehart v. Stewart, 80 id. 101; Slaughter 
House cases, 16 Wall. 36; Strauder v. West Virginia, 
21 Alb. L. J. 309. Fitzgerald vy. Allman. Opinion by 
Smith, C. J. 








>—_——— 
CRIMINAL LAW. 


FORMER JUDGMENT — WHAT IS NOT SO AS TO BAR 
NEW TRIAL.—If a judgment in a criminal case is re- 
versed on error, in consequence of an error committed 
by the trial judge in charging the jury, the first trial 
will not be a bar to a retrial on the same indictment. 
The modern English doctrine seems to be that nothing 
but an existing judgment, either of conviction or ac- 
quittal, so that a plea of autrefois convict or autrefois 
acquit can be pleaded, will have that effect. The Con- 


stitution of this State goes no further than to forbid 
the retrial of a person who has been acquitted. See 
Vaux’s case, 4 Rep. 44; Reg. v. Houston, 2 Craw. & D. 
310; Doc. & Stu. C. 52; Rex v. Keite, 1 Ld. Raym. 138; 





Kenloch’s case, Fost. 22; Ferrars’ case, Raym. 84; 
Rex v. Hayes, 2 Ld. Raym. 1521; King v. Scalbert, 2 
Leach’s Cas. 706; King v. Stevenson, id. 618; Mead- 
ow’s case, Fost. 76; Conway v. Queen, 7 Irish L. R, 
140; Winsor v. Queen, L. R., 1 Q. B. 289; State y. 
Jones, 6 Halst. 290; Reg. v. Woodfall, 5 Burr. 2661; 
Arundell’s case, 6 Rep. 14a; Campbell v. Queen, 11 Ad. 
& El. (N. S.) 835; Gray v. Queen, 11 Cl. & Fin. 490. 
New Jersey Court of Errors and Appeals, November 
Term, 1879. Smith v. State of New Jersey. Opinion 
by Beasley, C. J. 

FORGERY —INTENT TO DEFRAUD PERSON NAMED 
MUST BE PROVED — EVIDENCE — FLIGHT NOT EVIDENCE 
OF GUILT. —(1) It is necessary to prove, on the trial of 
one indicted for forgery, an intent to defraud the per- 
son named in the indictment as intended to be de- 
frauded. This intent may be clearly shown by utter- 
ing the forged instrument, and if not passed, circum- 
stantial evidence. Evidence of statements or admis- 
sions in reference to the note for the forgery of which 
the person accused is being tried are admissible, but 
what he has said of another note said to have been 
forged is not admissible to prove the charge on which 
he is being tried. Regina v. Cooke, 8 C. & P. 582. For- 
gery has been defined by law writers as ‘* a false mak- 
ing; a making malo animo of any written instrument 
for the purpose of fraud and deceit.’’ One of the ac- 
cepted meanings of the word *‘forge,”’ is to falsely make, 
without any regard to the intent. But the statute re- 
quires an intent to defraud to be shown, and the mere 
making and possession do not necessarily prove an in- 
tent to defraud. Rex v. Shukard, Russ. & Ry. 200. 
That is clearly shown when the forged instrument is 
uttered, or it may be inferred from circumstances. 
But mere making and possession is evidence, it is true, 
but ,it cannot be said, as a legal proposition, that it 
proves a fraudulent intent. (2) Flight is not evidence 
of guilt. It is only evidence tending to prove guilt. 
And an instruction to the jury is erroneous that states 
that if flight was proved, it must be satisfactorily ex- 
plained consistently with the innocence of the accused. 
Illinois Sap. Ct., May 18, 1880. Fox v. People of Illi- 
nois. Opinion by Walker, C. J. 


— — 


RECENT ENGLISH DECISIONS. 

CONFLICT OF LAW — DOMICILE — FOREIGN DIVORCE. 
—Two domiciled English subjects married in England, 
and subsequently the husband went to the United 
States and resided in the State of Kansas. He during 
the time of such residence wrote letters to his wife 
expressing his intention to return to England and live. 
After a year’s residence in Kansas he presented a peti- 
tion to the courts of that State for and obtained a 
divorce on the ground of his wife’s desertion. He then 
married again. The wife had received no notice of the 
petition. Held, that his domicile at the time of the 
divorce was English, and consequently that the Ameri- 
can divorce was invalid, and that he had committed 
bigamy. Qucere, whether the domicile of the wife fol- 
lows the domicile of the husband so as to compel her 
to become subject to the jurisdiction of the tribunals 
of any country in which the husband may choose to 
acquire adomicile. Probate Div., May 11, 1880. Briggs 
v. Briggs. Opinion by Hannen, Pres., 42 L. T. Rep. 
(N. 8.) 662. 


INTEREST ON MORTGAGE AFTER DUE NOT AT CON- 
TRACT BUT AT USUAL RATE.— By an indenture of 
mortgage reciting an agreement fora loan of ten per 
cent, the mortgagor covenanted for payment of the 
principal at the expiration of twelve months, and for 
the payment of interest in the mean time at the rate of 
ten per cent per annum; but there was no covenant as 
to payment of interest in the event of the principal or 
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any portion of it remaining unpaid after the day 
named for payment. The principal was not paid at 
the expiration of twelve months, but interest at ten 
per cent was paid for several years. After the death 
of the mortgagor a judgment was given for the admin- 
istration of his estate, and the mortgagee proved as a 
creditor for the principal and interest. Held, that in- 
terest was recoverable only as damages, and ought to 
be limited to five per cent (the usual commercial value 
of money), that being the amount which a jury would 
be recommended to give in an action at law for non- 
payment of money ona day certain. Ct. of Appeal, 
March 10, 1880. Goodchap v. Roberts. Opinion by 
Jessel, M. R., 42 L. T. Rep. (N. S.) 666. 


MARITIME LAW —AVERAGE.— Where a vessel has 
put into port to repair an injury occasioned by a gen- 
eral average sacrifice, the expenses of warehousing and 
reloading goods necessarily unloaded for the purpose 
of repairing the injury, and expenses incurred for 
pilotage and other charges on the vessel leaving the 
port, are the subject of general average. The practice 
of British average adjusters for the last seventy years 
dissented from. Judgment of the Queen’s Bench Di- 
vision affirmed. Court referred to Plummer v. Wild- 
man, 3 M. & S. 482; Power v. Whitmore, 4 id. 141; 
Hallett v. Wigram, 9 C. B. 580, 607; Abb. Ship. (8th 
ed.) 478; Benecke Mar. Ins. 191; Stev. Av. 22; Bailey’s 
Av. 119; Hall v. Janson, 4 E. & B. 24; The Copen- 
hagen, 1 C. Rob. 289; Lowndes’ Gen. Av. (3d ed.) 107; 
Job v. Langton, 7 E. & B. 779; Walthew v. Marojani, 
L. Rep., 5 Ex. 116. Ct. of Appeals, March 24, 1880. 
Atwood v. Sellar. Opinion by Thesiger, L. J., 42 L. T. 
Rep. (N. 8.) 644. 


STATUTE OF LIMITATIONS —NOTE PAYABLE THREE 
MONTHS AFTER DEMAND.— Payment of a promissory 
note “payable three months after demand” was 
sought to be enforced by its holder. The note was in- 
dorsed with payment of two installments of interest, 
but no interest has since been paid during a period of 
upward of twenty years. Held, that payment of inter- 
est was not evidence that a demand for payment of 
the principal had been made so as to make time run 
against the holder of the note under the Statute of 
Limitations, and that the fact that more than twenty 
years had elapsed without payment was not a fact 
from which the court could presume satisfaction of 
the note in the absence of any demand having been 
made. Chan. Div., March 23, 1880. Brown v. Ruther- 
ford. Opinion by Hall, V. C., 42L. T. Rep. (N. S.) 
659. 
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CORRESPONDENCE, 


ACTION For INJURY TO LAND IN ANOTHER STATE. 


To the Editor of the Albany Law Journal : 

As your correspondent, Mr. Cowles, seems to misun- 
derstand the scope and meaning of my article, in which 
I endeavored to show that the common-law rule, that 
the venue of an action for injuries to land situated in 
a foreign State cannot be laid in any county in this 
State, has been abrogated by the Code, I avail myself 
of the opportunity of defining my position and making 
myself more clearly understood. 

Tf the case is one of which, upon principles of general 
jurisprudence, upon grounds of public policy, or for 
sound and substantial reasons, the courts of this State 
should not, ought not, or cannot take cognizance, then 
I admit that the doctrine in question is not abrogated, 
since the Code does not confer, or purport to confer 
jurisdiction in such cases, but merely regulates and 
prescribes the place of trial of actions of which the 
courts can or may take cognizance. If there is any in- 
herent difficulty in or objection to awarding damages 
against a person, who, without a shadow or color of 





title, commits an injury to land situated in a foreign 
State, jurisdiction should be, and has heretofore been, 
rightfully refused. But if, on the other hand, the case 
is one of which the courts should, ought, may, or can 
take cognizance, and no real difficulty or objection ex- 
ists in the particular case, and no principle of law is 
violated or any constitutional provision broken down — 
in other words, if the doctrine under consideration is 
founded and depends solely and principally for its sup- 
port upon the common-law rules of venue, with all 
their technicalities and formal distinctions, it falls 
with the abrogation of those rules and is no longer sus- 
tainable, unless it can be placed upon a foundation of 
solid and substantial reasons. I agree, therefore, with 
Mr. Cowles that the Code only applies to actions of 
which the courts can take jurisdiction. The question 
then is, whether the courts of this State should, ought, 
may, or can take cognizance in any case of an action 
for injuries to land situated in a foreign State. Ifa 
rich man should come over from Jersey City to New 
York, and ina careless and negligent manner set fire 
to and destroy Mr. Cowles’ house, he concedes it 
would be a hardship, indeed, but not so great by 
any means if the courts of New Jersey should, con- 
trary to the law sanctioned by the wisdom of ages, 
compel the rich man to pay for the damages. If the 
injury was willfully done, the person who committed 
it could be extradited to this State and a civil action 
might also be maintained against him here. But where 
the injury was negligently committed, Mr. Cowles 
would be without remedy, unless the party should be 
sued in this State. I do not presume to say, that juris- 
diction of actions of trespass to land should in every 
case be entertained, but I do say that, upon principle 
and reason (assuming my own reason to be the stand- 
ard) if not upon authority, jurisdiction can be enter- 
tained without any real difficulty where the defendant 
cannot set up an apparent title either in himself or in 
athird party. I leave it to the courts to determine in 
each case as it arises whether the action should be sus- 
tained or dismissed. But that there are some cases in 
which jurisdiction may be entertained, seems clear be- 
yond all doubt. Though it has been repeatedly held 
for many years that jurisdiction of such cases could 
not be taken, that is no reason why the courts should 
not hold the other way. Where the reason of the rule 
ceases, the rule itself should cease to prevail, for the 
reason is, as it is said, the lifeof the law. The princi- 
ple of stare decisis is a good one and must be respected 
and upheld, but it is subject to exceptions, qualifica- 
tions and limitations. It cannot be invoked for the 
protection of a person, who, without color of right or 
authority, commits an injury to property situated in 
another State or country. Notwithstanding the prin- 
ciple of stare decisis, great innovations have been made 
upon the common law by the courts, as well as by the 
Legislature. The fallacy that judges do not make law, 
but only declare it as it previously existed, has long 
since been exposed. Austin speaks of the ‘childish 
fiction employed by our judges, that judiciary or com- 
mon law is not made by them, but is a miraculous 
something made by nobody, existing, I suppose, from 
eternity, and merely declared from time to time by the 
judges.’’ ‘Where the introduction of a new rule 
would interfere with interests and expectations which 
have grown out of established ones, it is clearly in- 
cumbent on the judge sfure decisis, since it is not in 
his power to indemnify the injured parties. But it is 
much to be regretted that judges of capacity, experi- 
ence and weight have not seized every opportunity of 
introducing a new rule (a rule beneficial for the future), 
whenever its introduction would have no such effect. 
This is the reproach I should be inclined to make 
against Lord Eldon,”’ and Kenyon. 

Mr. Cowles says that the rule in question is approved 
or sanctioned by Lord Mansfield and Chief Justice 
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Marshall, upon whose great names I relied for support, 
and from whose opinions I quoted as sustaining my 
position. Lord Mansfield held, that as there were no 
regular courts of judicature in Nova Scotia, and ‘‘as 
Capt. Gambier might never go there again,’’ the venue 
could be laid in England, notwithstanding the action 
was local. So, it may be argued, that as Mr. Middle- 
. ton or Mr. De Courcy might never again go to New 
Jersey, jurisdiction should be taken of the case. But 
he went further and said, that in respect to the ques- 
tion of jurisdiction, the real and substantial distine- 
tion was between actions in rem and actions for dam- 
ages merely; but he said there was also a formal dis- 
tinction, arising out of the different modes of trial, 
between actions transitory and local. The doctrine in 
question arose out of this formal technical distinction, 
and not out of a real and substantial distinction. Chief 
Justice Marshall, after passing a high encomium upon 
the great judicial abilities of Lord Mansfield, admits 
the soundness of his argument, and says that he him- 
self could never perceive any reason for this doctrine, 
other than a technical one, but that sitting there upon 
the Circuit, he could not venture to disregard it. 

Mr. Cowles says, that the Court of Appeals and the 
Supreme Court have settled the law upon this subject. 
This I concede, but the question is, whether those de- 
cisions are founded upon principle and sustained by 
reason: whether they are founded upon a rock or upon 
the sand. I hope Mr. Cowles does not approve of the 
decision made by the former court in Telegraph 
Co. v. Middleton; that an injury to telegraph poles 
situated in a public highway can only be committed 
by an entry upon the “‘realty,’’ and that an action of 
trespass quare clausum is the proper form of action — 
when forms of action prevailed. It is too much to ex- 
pect of an overburdened court to perform, not only its 
own duties, but also the duties of counsel. 

I may say, with entire truth, and without claiming 
extraordinary intelligence, that I knew, or supposed I 
knew, the intent with which Mr. Throop made the 
provision for the place of trial of actions relating to 
real property situated in a foreign State. It was to 
provide for the place of trial of certain equitable ac- 
tions relating to real property, of which the Court of 
Chancery claimed jurisdiction. 

The question whether an action is local or transitory 
is to be determined, not by the common-law rules of 
venue, but by the rules prescribed by the Code. An 
action for injury to real property (other than waste or 
nuisance) must be tried in the county in which one of 
the parties resided at the commencement of the ac- 
tion, and is not required to be tried in the county 
wherein the land is situated; it is therefore a transi- 
tory action; and being an action transitory, it makes 
no difference whether the land is situated in this or in 
another State, if the case is one of which jurisdiction 
can be taken. Besides, the Code expressly provides, 
that where the land is situated without the State, the 
action must be tried in the county where one of the 
parties reside —that is, if it can. But I lay no stress 
upon the mere words of the Code. For that would be 
astrange doctrine to hold, that because no place of 
trial has been designated, no jurisdiction or cognizance 
can be taken of an action. 

Lord Mansfield’s broad and comprehensive mind saw 
the question in its true light; he met it fairly, and 
made a precedent which deserves to be followed. 

. F. P. M. 


——__>+_-__-—_—— 


NOTES. 


E are in the habit of receiving a great many 
pamphlets which are not pertinent to the law, 

and which we therefore do not notice in these col- 
umns. But there is now lying before us such a pamph- 





let, with a request to notice, which from motives of 
gallantry we cannot pass over. It is entitled: ‘‘Na- 
tional Citizen Tract, No.1. Who planned the Tennes- 
see Campaign of 1862? or Anna Ella Carroll vs. Ulysses 
S. Grant: a few generally unknown facts in regard to 
our Civil War. By Matilda Joslyn Gage.’’ The sub- 
stance of this pamphlet is that the plan and suggestion 
of that campaign, executed by Gen. Grant, were made 
by Anna Matilda, then ‘a young girl of Maryland.” 
Her “ bright wit”’ and ‘“‘ transcendent military genius” 
taught it to her, and she laid it before the war depart- 
ment, and they foully adopted it without giving her 
credit, and Gen. Grant jumped into fame on the exe- 
cution of it. Pity that Anna Matilda was too mod- 
est to sign her name to the original communication. 
Here is a second Joan d’Arc, and a conclusive answer 
to the Evening Post’s standing query whether woman 
ever invented any thing. Anna Matilda prints first- 
class recommendations. Chief Justice Chase thanks 
her for her “great and patriotic services,’’ without 
specifying them. Gerritt Smith calls her the country’s 
‘* wise and faithful and grandly useful servant,” with- 
out saying in what employment. Reverdy Johnson 
‘“*never heard it doubted”’ that she was ‘‘the first to 
advise the campaign on the Tennessee.’’ Nor more did 
we. Ben Wade says her services were so great as to 
‘*throw a shadow over the reputation of some of our 
would-be-great men.’’ No doubt, if she did any thing 
atall. Cassius M. Clay says her case stands out unique, 
for she ‘* towered above all our generals in military 
genius.”” But Ben Wade is her right bower, for she 
has five testimonials from him. Old Ben never could 
resist a woman. As for the rest, we know of no similar 
tributes to genius, except in the case of the newspaper 
press on the “‘ Sweet singer of Michigan.’’ But why is 
all this thus? Why, Matilda Ann wants a pension, 
and Congress is so mean it will not grant it. Now our 
advice to Matilda Ann is to drop the pension notion 
and to strike for the presidency. We hereby nomi- 
nate her for 1884. (N. B. We shall not expect any thing 
more than the attorney-generalship.) 


The Ohio Law Journal is a new legal periodical, pub- 
lished at Columbus, weekly, in quarto of eight pages. 
Our neighbor starts out robustly in the matter of legal 
criticism, announcing that the conclusions reached in 
Ducker v. State, ante, 182, Davis v. Clinton Water 
Works, ante, 124, and Kincaid v. Hardin County, 21 
Alb. L. J. 462, “‘ are epochs in the law, to say the least,”’ 
and that the first is wrong. We fail to see any thing 
novel or startling in the last two, and think them right. 
The first is certainly debatable. We wish the new 
enterprise all the success imaginable, but it must “ go 
light ’ on the judiciary at the outset. —— The Ameri- 
can Law Review for September contains a leading ar- 
ticle by William Green, on Stare Decisis, and one on 
American Civil Code, by George Merrill. —— The Vir- 
ginia Law Journal for September has a leading article 
on Patrick Henry Aylett. 


Mr. Lillivick did not think much of the French 
‘langwidge.”’ We do not entertain a similar contempt 
for the Italian, and the struggles of our learned and 
esteemed contemporary, the Rivista Penale, of Flor- 
ence, with our language, are entitled to praise. We 
said, some time ago, ‘‘In the New Jersey Legislature 
there is a spasm concerning capital punishment.’’ The 
Rivista translates this thus: ‘‘ Che nel Corpo Legisla- 
tivo dello Stato di New Jersey v’e grande fervore 
(spasm.*')—— A lawyer in Connecticut has discovered a 
new and neat way of avenging himself on an editor who 
published offensive articles against him. He did not 
cane, cowhide, shoot, stab, challenge, or sue him, but 
he invaded his printing shop and pi’d his forms and 
cases. 
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CURRENT TOPICS. 





N asupplement to the Pacific Coast Law Journal, 
of July 3, 1880, Mr. Delos Lake criticises the 
discharge of Dennis Kearney by the Supreme Court 
of California. He says the cases ‘‘ universally hold 
that after judgment in a criminal case of a court of 
competent jurisdiction, the prisoner cannot be dis- 
charged upon habeas corpus.” This statement must 
be supplemented by the condition, ‘‘and having ju- 
risdiction to render the judgment under some cir- 
cumstances.” The cumulative sentences in the 
Tweed case, and the re-sentence after expiration of 
the first sentence in the Lange case, were reviewed 
upon habeas corpus by the Court of Appeals of this 
State and the Federal Supreme Court respectively. 
60 N. Y. 559; S. C., 19 Am. Rep. 211; 18 Wall. 
175. In the former the court said, in substance: 
** Jurisdiction of the person of the prisoner and of 
the subject-matter are not alone conclusive, but the 
jurisdiction of the court to render the particular 
judgment is a proper subject of inquiry; and while 
the court or officer cannot, upon return to the writ, 
go behind the judgment and inquire into alleged 
errors and irregularities preceding it, the question is 
presented and must be determined whether, upon 
the whole record, the judgment was warranted by 
law, and was within the jurisdiction of the court.” 
In the latter the court observe: ‘‘It is no answer to 
say that the court had jurisdiction of the person of 
the prisoner, and of the offense, under the statute. 
It by no means follows that these facts make valid, 
however erroneous it may be, any judgment the 
court may render in such a case.” The American 
Law Review, in speaking of the Kearney decision, 
oracularly says: ‘‘Set it down to the account of an 
elective judiciary.” 


The London Law Times says: ‘‘An incident in 
the Bristol County Court raises a question which we 
think is of the utmost moment to the bench and the 
bar. A son of the judge appeared as counsel be- 
fore him, and the counsel on the other side declined 
to go on with the case, as we gather, on that ground 
alone. We think the judge was wrong in suggest- 
ing that this step could in any sense be an insult to 
him.” The Law Journal says, on the same incident: 
‘In the United States the impression has taken so 
deep a hold that an attempt has actually been made 
to pronounce a father disqualified, on the ground of 
interest, to try a case in which his son is engaged. 
Such views of the situation are, it is needless to say, 
altogether without foundation. Judges’ sons can- 


not be ostracised from the bar because their fathers 
were eminent lawyers before them. We do not for 
a moment believe that a single case on record has 
been decided in favor of a particular party because 
that party happened to be represented by the judge’s 
son.” But both journals agree in the conclusion 
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that the constant practice would be improper. The 
Times says: ‘‘To say that a barrister should never 
appear in a court presided over by his father may 
be unreasonable. But we most emphatically con- 
demn the practice of barristers adopting a court in 
which to practice over which their fathers do pre- 
side or may preside alone.” And the Journal says: 
‘‘This appearance is not of sufficient importance to 
be taken into account in ordinary cases; but still, if 
ason attach himself constantly to the court of his 
father as a Queen’s counsel in equity attaches him- 
self to a vice-chancellor, it must be admitted that 
an impropriety is committed.” The difficulty in the 
case is four-fold: first, that a judge will always be 
presumed by the populace to lean in favor of his 
son; second, that the son will get business from the 
force of this presumption; third, that the judge 


will unconsciously be biased in his favor; or fourth, — 


that the judge will do his son’s client injustice from 
the fear of such bias. However pure, the judge 
and the son will always stand in danger. We think 
it would be better for everybody that a judge should 
read Chief Justice Ryan’s remarks on nepotism, and 
should decline to hear a cause in which his son is 
counsel or attorney. If we were a judge, and had 
a son who insisted on appearing before us as coun- 
sel, we should insist on disappearing. 


It is stated that a good old Irish gentleman lately 
landed at New York with his five sons, all dressed 
in knee breeches and worsted stockings, being 
driven from their native land by a tyrannical govern- 
ment which insisted on vaccinating them against 
their will. There is a statute in this State for the 
vaccination of children as a condition of admission 
to the public schools; but our emigrant had proba- 
bly learned that it is not enforced, or his children 
had already graduated. There are also certain pro- 
visions for vaccination at quarantine, but from these 
he probably did not stand in danger. The school 
law might well be added to our chapter of dead- 
letter laws. We are reminded of this topic by the 
recent issue of a pamphlet Report of Laws, Provis- 
ions and Methods for securing general Vaccination 
throughout the Country, by Elisha Harris, M. D., 
secretary American Public Health Association. This 
report says: ‘‘In the State of New York, a compul- 
sory statute has for eleven years remained a dead 
letter in the general statutes. It was made applica- 
ble to every school district in the State, and was 
left to execute itself. It has not been applied in a 
town or district, and has the present autumn (1875) 
been fanned into life in a single small city, only to 
discover its utter inadequacy, for it reposes in 
school-boards the duty of providing for and con- 
ducting public and mandatory vaccination, and of 
assessing the cost thereof upon the tax payers.” A 
similar old law in Massachusetts was long ago re- 
pealed, ‘‘and the statute in New York requiring the 
certified and registered vaccination of all pupils in 
the public schools has remained a dead letter, ex- 
cept in so far as the sanitary and school authorities, 
acting together in the cities of New York, Brook- 
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lyn, Elmira, and Rochester, have secured a partial 
compliance with the statute.” The Scotch, it 
seems, are the most vaccinated of any people, being 
perhaps thereto incited by their traditional cutane- 
ous prompting. Dr. Harris says ‘‘the cities of New 
York and Providence vie with each other in the ef- 
fort to secure the vaccination of all their young 
children,” but Providence has the advantage of a 
perfect registration of births, obtained by canvass- 
ers, and gives gratuitous vaccination every Saturday. 
As to compulsion, he observes: ‘‘ If vaccination is 
an unqualified blessing only when skillfully admin- 
istered; if prejudice and resistance against it are the 
outcome of faultiness and indiscretion in the appli- 
cation of it; and if the universal and almost unex- 
ceptional vaccination of the entire population in any 
State or city can be secured by means of special ex- 
pertness and tact of skillful medical and sanitary 
officers, then a resort to legal prosecutions certainly 
should be only a dernier resort for overcoming any 
particular wanton resistance to the law. Experi- 
ence warrants the conclusion that excepting at the 
times when small-pox is invading a community, and 
in the rare instances of wanton recklessness, actual 
compulsion by legal proceedings, by penalties, etc., 
may not be expedient, and that even the mandatory 
language of compulsion is unnecessary; for in the 
few persons, and the extremely few parents, who ob- 
stinately resist and scorn the offer of vaccination 
for themselves or their families, such abnormal and 
vicious obstinacy is made angrily uncontrollable by 
the bare assertion of force and authority.” 


‘¢\ writer for the New York Graphic publishes a 
computation indicating American expenditure for 
judicial services to be, in the aggregate, larger than 
that of England. Thirty-four judges discharge the 
law business of England and Wales, at an aggregate 
cost of less than $1,000,000, the population served 
being about 25,000,000; while New York State 
alone employs over 450 judicial officers, at a com- 
pensation of more than $1,000,000, to administer 
justice to a population of 5,000,000 people. Ex- 
pense per capita in the British kingdom less than 
four cents; in New York, over twenty-five cents. 
Justice costing five times more in free New York 
than in monarchical England.” Nothing can be 
more unfair than this statement. It is not true that 
‘34 judges discharge the law business of England 
and Wales.” We do not know how many judicial 
officers there are, but the number is vastly greater 
than that. That number represents only the supe- 
rior judges. We dare hazard the conjecture, that 
reckoning on the above principle of embracing 
judges of local courts in both countries, England 
has many times that number. We have recently 
stated our belief that the litigation of New York is 
greater than that of England. In an article enti- 


tled The Decline of Circuit Life, in the current num- 
ber of the Law Magazine and Review, we find some 
statistics, from which we learn that the county 
courts in England, during the year ending Decem- 
ber, 1877, tried 10,232 causes. This undoubtedly 





represents the bulk of the civil causes, and it in- 
cludes 318 equity actions, 115 admiralty actions, 
and 575 actions sent from the high court of justice. 
The city of New York alone supplies about that 
number of causes annually, in the Supreme, Supe- 
rior, Common Pleas, and Marine Court. We wish 
that some of our London contemporaries would sup- 
ply us with statistics showing the number of judi- 
cial officers and the amount of litigated business in 
England, and we would then take pains to collect 
the like here. 


The Albany Times says: ‘‘The attention of Goy. 
Cornell has been called to the case of Harriet Mer- 
rihew, recently sentenced to Sing Sing prison for 
life for poisoning her husband in Lewis county. On 
being taken to Sing Sing she was refused admit- 
tance, no female prisoners having been received 
there since the passage of the law of 1877 directing 
the removal of all female prisoners from that prison 
to a penitentiary. The woman was taken back to 
the Lewis county jail, where she nowis. The ques- 
tion raised is as to how she can be resentenced; 
whether the court can reconvene itself, or whether 
the Governor must issue a proclamation reconvening 
it. The Governor has referred the matter to the 
attorney-general and the judges passing the sen- 
tence, for their opinion.” It would seem that all 
that is necessary is to send the prisoner to another 
prison where they will hospitably receive her. The 
specification of a particular prison is not necessary 
to a valid sentence, at common law or under our 
statutes. This is settled in Weed v. People, 31 N. Y. 
465. ‘*The law determines the prison, and the 
court have no authority to incarcerate the prisoner 
in any other.” The specification of Sing Sing 
prison was therefore mere surplusage, and can be 
disregarded, and the statutes will determine where 
the lady should go. There is no need of a new sen- 
tence. 


The courts have enjoined a fiend in Pennsylvania, 
who proposed to introduce ‘‘ memories of the Pi- 
rates of Penzance,” into the repertory of the domes- 
tic piano and the itinerant hand organ. The origi- 
nal ‘‘ Pirates” is in manuscript, not published and 
not copyrighted, and the heartless man in question 
published snatches of it, from recollection of the 
performances, adding perpetrations of his own, all 
under the above title. His counsel argued: ‘‘ The 
airs of the opera in question have been given to the 
ears of large audiences, so that they could go home 
and play them over on the piano or the flute; thus 
the airs have become public property. Now the 
author of this publication has gone home, and re- 
calling only the melody, the upper notes of the 
score, has arranged a piano accompaniment for it 
which is entirely original. It has been held that to 
produce a piece of music for the piano from an opera 
score is an original work. The only question, there- 
fore, is, had the author of this work, having heard 
the airs, the right to use them in this way? This 
opera not being copyrighted, the property of the 
author in it is simply the author’s right at common 
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Jaw in his work, that is, his right to keep his man- 
uscript in his strong box; for this was his only right 
until the statute of copyright enlarged his property, 
limiting at the same time its duration. The defend- 
ant has not infringed this common-law right of the 
author.” But the court held otherwise, and the 
musical pirate has ‘‘ gone home” to think it over. 
We never heard of a more righteous and considerate 
decision — that is, hardly ever. 

a neers 


NOTES OF CASES. 





HE Supreme Court of Georgia entertain a differ- 
ent view of the meaning of the word ‘ extra- 
ordinary,” from the New York courts. The latter 
are very liberal in their construction of the word in 
the statute for extra allowances for costs. The 
former, in Cox v. Hillyer, February, 1880, 10 Rep. 
260, interpreting the phrase ‘‘ extraordinary motion 
or case,” in the statute concerning new trials in 
criminal cases, hold that it means ‘‘such as do not 
ordinarily occur in the transaction of human affairs, 
as When a man has been convicted of murder, and 
it afterward turns out that the man he was charged 
with having killed is still alive; or where a man has 
been convicted on the testimony of a witness who 
is afterward found guilty of perjury in giving that 
testimony, or from some providential cause, and 
cases of like character.” Speaking of the particu- 
lar case, they say: ‘‘The newly-discovered evidence 
relating to the physical condition of the defendant 
at the time of his trial, as well as that relating to 
the main issues involved in the case on that trial, is 
merely cumulative in its character, and would hardly 
ve sufficient of itself to have authorized the court 
to have set aside the verdict in an ordinary motion 
for a new trial; it is certainly not sufficient to au- 
thorize an extraordinary motion for a new trial to be 
made.” 


In National Exchange Bank v. Watson, 13 R. I. 78, 
the court upheld an ante-nuptial settlement as 
against creditors, the grantee being innocent, al- 
though an untrue consideration was stated, the deed 
was not recorded, and the grantor made repairs and 
improvements on the estate conveyed. They said: 
‘‘Marriage is deemed in law a valuable considera- 
tion. A conveyance, therefore, in consideration of 
marriage, stands upon a different footing from a vol- 
untary conveyance. All the authorities agree to 
this extent, at least, that a man, though indebted, 
may settle a portion of his property on his intended 
wife, and that in the absence of fraud, the settle- 
ment, if no more than a reasonable provision for 
the wife, will be upheld against existing as well as 
subsequent creditors. Campion v. Cotton, 17 Ves. 
Jun. 264, 271, 272; Armfield v. Armfield, Freeman 
(Miss.), 311, 816; Croft v. Arthur, 3 Des. 228, 232; 


Buckner v. Smyth, 4 id. 371, 372; Davidson v. Graves, 
Riley’s Eq. 232, 235-238; Magniae v. Thompson, 7 
Pet. 348, 393; Marshall v. Morris, 16 Ga, 368, 373, 
374; Smith v. Allen, 5 Allen, 454, 458; Bonser v. 
Miller, 5 Or. 110, 112.” 


‘‘In Magniac v. Thomp- 





son, 7 Pet. 348, 393, Judge Story says: ‘Nothing 
can be clearer, both upon principle and authority, 
than the doctrine that to make an ante-nuptial set- 
tlement void as a fraud upon creditors, it is neces- 
sary that both parties should concur in or have cog- 
nizance of the intended fraud. If the settler alone 
intended a fraud, and the other party have no no- 
tice of it, but is innocent of it, she is not, and can- 
not be, affected by it.’” ‘‘It does not appear that 
Mrs. Watson knew, or had any reason to believe, 
that Mr. Watson was insolvent, or indebted even, 
or that she had any knowledge of his pecuniary con- 
dition, except that which she admits in her answer, 
that he told her he was in easy circumstances and 
abundantly able to make the conveyance, and that 
he was regarded in the community as a man of 
property.” 


In Pennsyloania Co. v. Miller, 35 Ohio St. 541, it 
was held that: (1) The implied undertaking of a 
carrier to insure the safety of baggage does not ex- 
tend to the contents of a trunk, consisting of sam- 
ples of merchandise, which the passenger, a travel- 
ling salesman, carries to facilitate his business in 
making sales. (2) But the carrier, by taking the 
property into his charge and putting it in his ware- 
house for safe-keeping, assumes the relation to it of 
an ordinary bailee, and he is bound to take such 
care of the property as a man of ordinary prudence 
would of his own, under like circumstances. Coun- 
sel cited in support of the first holding: ‘‘Macrow v. 
R. R. Co., 1. R. 6 Q. B. 612; Railroad Co. v. Shepperd, 
8 Exch. 30; Cahill v. Railroad Co., 18 C. B. 818; 
Phelps v. Railroad Co., 19 id. 321; Wilson v. Rail- 
road Co., 56 Me. 60; 9 Wend. 85; Pardee v. Drew, 
25 id. 459; Hawkins v. Hoffman, 6 Hill, 586; 
Stoneman v. Railroad Co., 52 N. Y. 429; Perley v. 
Railroad Co., 65 id. 374; Sloman v. Railroad 0o., 
67 id. 208; Weeks v. Railroad Co., 72 id. 50; 8. C., 
28 Am. Rep. 104; Jordan v. Railroad Co., 5 Cush. 
69; Collins v. Railroad Co., 10 id. 506; Stimpson v. 
Railroad Co., 98 Mass. 88; id. 871; Railroad 
Co. v. Shea, 66 Ill. 471; Railroad Co. v. Carrow, 78 
id. 348; S. C., 24 Am. Rep. 248. To these may be 
added: Alling v. Boston & Albany Railroad Oo., 126 
Mass. 121; 8S. C., 30 Am. Rep. 667. In support of 
the second holding, counsel cited: Cincinnati & 
Chicago R. R. v. Marcus, 38 Til. 219; Mich. S. & N. 
Ind. R. R. Co. v. Oehm, 56 id. 293; Camden & Am- 
boy R. R. v. Baldauf, 16 Penn. St. 67; 2 Redf. Am. 
Railw. Cas. 267; 2 Smith and Bates’ Am. Railw. 
Cas. 357; Minter v. Pacific R. R. Co., 41 Mo. 508; 
Butler v. Hudson River R. R. Oo., 3 E. D. Smith, 
571; Hannibal R. R. Co. v. Swift, 12 Wall. 262; 
Bartholomew v. St. Louis R. R., 53 Tl. 227; 8. C., 5 
Am. Rep. 45; Dexter v. Syracuse, Binghamton & New 
York R. R. Oo., 42 N. Y. 326; Phillips v. Earl, 8 
Pick. 182; 4 Bing. 218; , Relf v. Rapp, 3 W.& 8S. 
21. 


A nice question was decided by the Exchequer 
Division, in Winspear v. Accident Ins. Co., 42 L. T. 
(N. 8.) 900. The policy insured against ‘‘ any per- 
sonal injury caused by accidental external visible 
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means, within the intention of the policy and its 
provisions, and the direct effect of such injury 
should occasion his death within three calendar 
months from the happening of such injury;” it be- 
ing further provided that no claim should be made 
under the policy ‘‘ for any injury from any accident 
unless such injury should be caused by some out- 
ward and visible means, of which proof satisfactory 
to the directors could be furnished, and that the 
insurance should notextend to * * * * any 
injury caused by or arising from natural disease or 
weakness or exhaustion consequent upon disease, or 
any medical or surgical treatment or operation ren- 
dered necessary by disease; or to any death arising 
from disease, although such death may have been 
accelerated by accident.” Whilst the policy was in 
force, W., in crossing and fording a stream or brook, 
was seized with an epileptic fit, and fell down in the 
said stream, and then and there, whilst suffering 
such fit, was drowned. He did not sustain any per- 
sonal injury to occasion death other than drowning. 
Held, that a recovery could be had by his executors, 
Kelly, C. B., could ‘‘not bring himself to entertain 
a shadow of doubt in the matter.” The inquiry 
was, what was the causa causans? ‘‘If there be a 
meaning in words, and if the English language ad- 
mits of a statement with a plain and grammatical 
meaning of the cause of an individual’s death, it is 
to my apprehension clear that here drowning was 
the cause, and the only cause, of the death of the 
insured. The drowning may have been occasioned 
by the deceased having falling down in the water 
from the fit of epilepsy, and that fit may have been 
occasioned by a constitutional habit of body, mak- 
ing it dangerous for him to expose his limbs to the 
action of cold water, the one cause preceding the 
other, and being what logicians call the causa sine 
qua non, but for which the death would perhaps not 
have happened, but not being in the proper sense of 
the word the actual proximate cause of death. The 
real causa causans in this case was the influx of water 
into the deceased man’s lungs, and the consequent 
stoppage of his breath, and so he was drowned. 
Any thing which led to that, such as his being, if 
he were, subject to epileptic fits, or being seized 
with a fit while crossing the stream, would be a 
causa sine qué non. If he had not had the fit he 
probably would have crossed the stream in safety, 
but that does not make the fit the causa causans, the 
actual proximate cause of his death.” The ques- 
tion then arose, was a death by drowning within the 
policy ? On this point, the learned judge quoted 
from Trew v. Ry. Passengers’ Ass. Co., 6 H. & N. 
839, where Cockburn, C. J., said: ‘‘ Mr. Lush in- 
geniously puts it that, to be within the policy, the 
death must be from some vis major, from something 
without; that where the cause is one that would 
produce immediate death without any outward 
lesion, it is not a case within the policy, and there- 
fore that the policy does not apply to the case of a 
death by the action of water. If this be correct, 
the case of a man who fell from the top of a high 
house, or one who fell overboard from a ship, or a 
case of suffocation by fire, would not be within the 





policy. But we do not accede to this argument; 
and we think that a case of death by drowning is a 
case of death by accident within the meaning of the 
policy for which the defendants are liable.” Hud- 
dleston, B., in the principal case was ‘‘ not without 
considerable doubt,” but ‘‘after some hesitation” 
coincided with the chief baron. He observed: ‘‘It 
cannot be said in this case that the injury was caused 
directly by the epileptic fit. It was caused by im- 
mersion in the water and the consequent suffoca- 
tion which was the direct cause of the death, and 
therefore it does not come within the clause of the 
policy by which the directors seek to protect them- 
selves in case of the insured’s death arising from 
disease or from exhaustion consequent thereupon.” 
pan ae nee 


OPPONENTS OF THE CODE. 





\y* lately paid our compliments to Chief Justice 

Ryan, of Wisconsin, on some admirable pas- 
sages in his address to the law class of the Univer- 
sity of his State. The learned gentleman’s opinion 
of the New York Code of Procedure, conveyed in 
the same address, does not so much commend itself 
to our minds. He says: ‘‘This State is suffering 
to-day from a notable instance of unwise and un- 
hallowed tampering with the common law. The 
system of pleading and proceeding in the courts of 
the common law, which had grown up with genera- 
tions of lawyers and survived them, matured by the 
experience of ages, rested in the surest principles 
of logic and of law. It was, in some things, over 
technical. It had excrescences and absurdities — 
faults which embarrassed or impeded justice. But 
these were frailties not essential to the system, 
which might be easily weeded out from it. Else- 
where they have been, leaving the hereditary wis- 
dom, the adjudicated certainty of the system, re- 
deemed from its defects. But in several States, as 
in this, it has been arbitrarily abolished — sacrific- 
ing the essential wisdom of the system for its acci- 
dental faults. And under pretense of simplifying 
the administration of law, and facilitating justice, 
there has been substituted for it a crude and mis- 
chievous theory, which, attempting to dispense with 
skill, dispenses with certainty and security, embar- 
rasses the processes of the law, unsettles much, far 
beyond its purpose, which was settled before; has 
vastly increased litigation and its cost; has impeded 
justice, and added to the uncertainty of the law. 
If it survive, it will need exposition for generations 
of judges, before its innovations, in all their scope 
and effect, will be settled; and then it will be more 
or less of an evil, as the courts shall have given it, 
more or less, of likeness to the system which it dis- 





placed. Its simplicity is a cheat. It is loose, not 
simple. Its plainness is a fraud. It is vague, not 
plain. It makes the remedies of the law a paradise 


of doubt and ambiguity.” 

An eminent South Carolina lawyer says, as we 
learn from the Virginia Law Journal, that ‘‘ the sys- 
tem would convert any bar in the country into a set 
of pettifoggers.” The Journal falls in with these 
eminent authorities, but has the candor to admit 
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that it ‘‘ knows little or nothing of these sys- 
tems.” 

Prof. Tyler says, in his edition of Stephens on 
Pleading, that the ‘‘ love of innovation carried its 
abolition in New York, and that other States have 
followed in this barbaric empiricism.” 

Judge Cooley says that the ‘‘ works on common- 
law pleading are not superseded by the new codes 
which have been introduced in so many States. 
After a trial of the code system for many ye °s, its 
friends must confess that there is someth’» | inore 
than form in the old system of pleading, and that 
the lawyer who has learned to state his cause in a 
logical’ manner after the rules laid down by Stephens 
and Gould is better prepared to draw a pleading un- 
der the Code which will stand the test of demurrer, 
than the man who without that training undertakes 
to tell his story to the court as he might tell it to a 
neighbor, and who never having accustomed him- 
self to a strict and logical presentation of precise 
facts which constitute the legal cause of action or 
the legal defense, is in danger of stating so much 
or so little as to leave his rights in doubt on his own 
showing.” 

Mr. George F. Moore, of Alabama, in an able ad- 
dress on Code Pleading and Practice in Alabama, 
while he disagrees with Prof. Tyler, agrees with 
Judge Cooley, but in criticizing a compromise sys- 
tem, such as is recommended by Chief Justice 
Ryan, says: ‘‘ We have now neither the common- 
law system of pleading nor a Code of Procedure 
such as prevails in New York. Our system is genu- 
ine hybrid—the offspring of demagoguery and 
timidity. Too timid to take the reformed codes, 
our codifiers only adopted so much of them as suf- 
ficed to appease the innovators.” 

We would suggest to the violent opponents of the 
New York Code that they are exaggerating the vir- 
tues of the old and the vices of the new system. If 
any thing tended to make a pettifogger of a lawyer, 
it was the verbal subtleties and tricks of the old 
system of special pleading. New York lawyers are 
not ‘“‘a set of pettifoggers.” English lawyers do 
not think themselves in danger of becoming ‘a set 
of pettifoggers.” This sort of talk sounds strange 
to lawyers who have lost their case because they hed 
declared in trespass instead of trespass on the case ; 
who had erroneously concluded to the country; or 
who, like Bryant, had not made proper inuendoes 
in a declaration for slander. This was the true pet- 
tifoggery. Our old Code was clearly expounded in 
less than a ‘‘ generation,” and the new one seems to 
need and to receive but little exposition. This 
work should inure to the benefit of all States adopt- 
ing our Code or a similar Code, and would, were it 
not for obstinate judges. Our practice is almost 
perfectly settled and entirely satisfactory. 

The same conservatism which characterizes Chief 
Justice Ryan would object to new modes of teach- 
ing in our schools, and to a revision of the Bible. 
If he thinks the common law so holy, and modifica- 
tions of it ‘‘ unhallowed,” will he, we wonder, con- 
sent to read the new Bible, which seeks to omit the 
forgeries, change the awkward expressions, and cor- 





rect the mis-translations of the old? There is a 
homely adage, which we should apply to all these 
objectors, in no disrespectful sense, that it is hard 
to teach an old dog new tricks. This exactly ex- 
presses the case of the learned chief justice and the 
eminent South Carolina gentleman. All such lauda- 
tores temporis acti may as well recognize the fact, 
however, that the reform of law is not to stand still 
to save them the trouble of learning new lessons in 
their old age. This horrible Juggernaut-car of cod- 
ification and simplification is going right along, let 
them wring their hands and throw themselves under 
the wheels as they will. In view of the experience 
and approval of thirty years and the constantly- 
growing approval and adoption of the new system, 
the wails of these learned gentlemen are, not to put 
too fine a point upon it, simply ludicrous. 

The trouble with all these objectors is that they 
obstinately and persistently shut their eyes to the 
requirements of the Code, and misconstrue and mis- 
represent it. We agree with Judge Cooley that a 
lawyer, experienced under the old system, is a bet- 
ter pleader under the new than one who “ under- 
takes to tell his story as he might tell it to a neigh- 
bor,” or as Mr. O’Conor says, as an old woman tells 
it toher lawyer. But this kind of story-telling is not 
what the Code requires, and New York lawyers have 
learned the fact, and have successfully conformed 
themselves to the situation. The following is Chief 
Justice Ryan’s ‘‘ paradise of doubt and ambiguity ”: 
‘*The complaint must contain ‘a plain and concise 
statement of the facts, constituting a cause of ac- 
tion, without unnecessary repetition.’ The answer, 
in addition to denials, may set up counter-elaims 
‘in ordinary and concise language, without repeti- 
tion.’ The plaintiff may compel a sworn answer, 
by verifying the complaint. In considering plead- 
ings for the purpose of determining their effect, 
they shall ‘be liberally construed, with a view of 
substantial justice between the parties.’ If plead- 
ings ‘are so indefinite or uncertain that the precise 
nature of the charge or defense is not apparent, the 
court may require them to be made definite or cer- 
tain by amendment.’ No variance between plead- 
ings and proof is material, ‘unless it actually have 
misled the adverse party to his prejudice;’ and 
even then ‘the court may order the pleading to be 
amended, upon such terms as shall be just.’ The 
party may amend his own pleading under certain 
circumstances and in certain particulars, as a matter 
of course, and the court may always, on motion, 
amend the pleading ‘in furtherance of justice’ and 
on proper terms. And finally, ‘the court shall, in 
every stage of an action, disregard any error or de- 
fect in the pleadings or proceedings, which shall 
not affect the substantial rights of the adverse 
party.’” 

The New York Times well says of our Code: ‘It 
discarded at once the perplexing sinuosities of law 
practice and the long-drawn delays of equity. In 
prescribing the fusion of these two systems; in al- 
lowing an assignee or any real party in interest to 
sue in his own name; in abrogating forms of action, 
special pleading and fictions, and burying John Doe 
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and family in a common grave; in authorizing a 
disregard for technical and formal errors, and giv- 
ing liberal permission to make amendments; in re- 
scinding the rule which forbade the testimony of a 
party or interested person to be heard, and inviting 
all who have personal knowledge of facts to tell 
what they know -—it opposed nearly all the tradi- 
tions and precedents. But it won favor abroad as 
well as at home. Fully half the States and nearly 
all the Territories have adopted the general spirit 
and important characteristics of the new method, 
while many have even re-enacted its details. It has 
been the guide in molding the practice now pursued 
in most of the British Colonies, and its principles 
are well known to have been very influential in 
framing the procedure recently established in Eng- 
land.” 

The honest truth is that word-spinning, the verbal 
subtleties,deceptions,evasions, and lies, called ‘‘plead- 
ing at common law,” and the tricks of lawyers in 
trying to entrap judges into erroneous instructions, 
have done much to render law tedious and expensive, 
and lawyers hateful to the community. Mr. Moore 
gives a vivid picture of the way in which lawyers 
too frequently deal with judges. He says: ‘‘ When 
the counsel are requested to read their charges, 
Brother Teazle reads his in this way: he has pre- 
pared ten charges; five of them are amazingly bad, 
three are vicious, but two are perfectly good ones. 
He reads say, three of the very bad ones — they are 
refused —then one of those not quite so bad, and 
the judge also refuses that; then one of those that 
ought to be given—and in the hurry of the trial 
the judge refuses that also; and before time is 
given for reflection, he reads another of the very 
bad charges and repeats the process. This is what 
is called ‘catching out’ the judge, as it is practiced 
under our system of hypothetical charges. This 
system is indeed only a weak substitute for special 
pleading. One is made in the form of positive aver- 
ments before the trial is had; the other in the form 
of hypotheses after the evidence is heard. No argu- 
ment is heard on these charges, and the reports of 
the Supreme Court show that the giving and refu- 
sal of charges on the ground of their tendency to 
mislead the jury is one of the most common sources 
of error in the trial of causes, and hence of great 
delay and injustice. Great numbers of charges are 
requested, and a general charge is given by the 
court. The jury get in a maze, and the result is, as 
every lawyer may know, who will take the trouble 
to inquire, that very frequently the jury does not 
even read the charges.” This part of a trial is gen- 
erally a struggle of wits between bench and bar. 

Perhaps the liberty of amendment is carried to 
an unusual extreme in Alabama, but unless so, we 
should be surprised at these words of Mr. Moore: 
‘This liberty of amendment is a Pandora’s-box for 
any system of pleading. No language is strong 
enough to characterize its evil effects. It is a can- 
cer in the body of our system of pleading, and in- 
curable except by the use of the knife. The court 
permits the amendment, defendant is surprised and 
another continuance and trial is the result.” The 





doctrine of variance was one of the most oppressive 
and detestable features of the old system, as the 
doctrine of amendment is one of the most humane 
and beneficial of the new. 

To all devotees of intricate form and opponents of 
simplicity we commend the three following extracts: 

‘* Procedure is only the machinery of the law — 
the channel whereby it is administered and the 
means whereby justice is reached; and it departs 
from its proper office when it is allowed to obstruct 
and even extinguish legal rights, instead of facili- 
tating them, and thus governs where it ought to 
subserve.” Lord Penzance in dissenting opinion in 
Kendall v. Hamilton, 28 W. R. 101. 

‘““The commercial world must, we should im- 
agine, be occasionally startled by the amazing per- 
plexity of the English law upon points which are 
entirely governed by judicial decision, and in rela- 
tion to matters which are of the utmost simplicity.” 
Law Times. 

‘*We may not sacrifice the principle to the very 
form by which we are endeavoring to enforce it. 
Principles can never be realized without forms, and 
they are often inevitably embarrassed by unfitting 
ones; but still the fact that the form is for the sake 
of the principles, and not the principle for the form, 
requires that the form shall serve, not rule, the prin- 
ciple, and must be adapted to its office.” Forsythe 
v. Wells, 41 Penn. St. 291. 

Et per contra: ‘‘In matters of technical law the 
rule is of more importance than the reason of it.” 
Chief Justice Parker, in Bloss v. Tobey, 2 Pick. 320. 

a 
THE CONFLICT OF TREATIES AND LAWS. 





By SAmuet T. SPEAR, D. D. 


REATIES made “ under the authority of the United 
States,’’ and laws of Congress enacted in pursuance 
of the Constitution, are in the sixth article of the Con- 
stitution declared to be parts of “‘the supreme law of 
the land,” without any discrimination between them 
as to their relative rank. What then would be the legal 
consequence if these two parts of “ the supreme law” 
should be in such conflict with each other that both 
could not operate as supreme laws at the same time 
and among the same people? This questiom supposes 
that the subject-matter involved is essentially the 
same, and also that the treaty power and the legislative 
power of Congress are equally applicable to it. The 
question has more than a speculative interest, since in 
several instances it has been practically necessary to 
answer it. 

Mr. Madison, in 1791, gave his opinion as follows: 
“Treaties,as I understand the Constitution,are made su- 
preme over the constitutions and laws of the particular 
States, and, like a subsequent law of the United States, 
over pre-existing laws of the United States, provided, 
however, that the treaty be within the prerogative of 
making treaties, which, no doubt, has certain limits.”’ 
Writings of Madison, vol. 1, p. 524. 

Alexander Hamilton says: “It is a question among 
some theoretical writers, whether a treaty can repeal 
pre-existing laws. This question must always be an- 
swered by the particular form of government of each 
nation. In our Constitution, which gives ipso facto 
the force of law to treaties, making them equally with 
the acts of Congress the supreme law of the land, a 
treaty must necessarily repeal antecedent law contrary 
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to it, according to the legal maxim that leges posteriores 
priores contrarias abrogant.’”’ Works of Hamilton, 
vol. 7, p. 512. 

Mr. Rawle, in his treatise on the Constitution, p. 56, 
refers to treaties as ‘‘ being, next to the Constitution, 
the supreme law of the land,” and as prevailing ‘‘ over 
all State laws, State constitutions, and acts of Con- 
gress.”” P. 59. ‘The immediate operation of the 
treaty,’’ he says, ‘“‘must therefore be to overrule all 
existing legislative acts inconsistent with its provis- 
ions.’”’ He, however, admits that Congress ‘‘ may pass 
subsequent laws, qualifying, altering, or even wholly 
annulling a treaty.”’ 

Attorney-General Crittenden, 5 Op. Att.-Gen. 345, 
says: ‘‘ An act of Congress, then, is as mucha supreme 
law of the land as a treaty. They are placed on the 
same footing, and no preference or superiority is given 
to one over the other. The last expression, then, of 
the law-giving power must prevail; and just for the 
same reason, and on the same principle, that a subse- 
quent act must prevail and have effect, though incon- 
sistent with a prior act, so must an act of Congress 
have effect, though inconsistent with a prior treaty.’’ 

Attorney-General Cushing, 6 Op. Att.-Gen. 293, says: 
“A treaty, assuming it to be made conformably to the 
Constitution, in substance and form, has the effect of 
repealing, under the general conditions of the legal 
doctrine that leges posteriores priores contrarius abro- 
gant, all pre-existing Federal laws in conflict with it, 
whether unwritten, as the law of nations, of admiralty, 
and common law, or written, as acts of Congress.”’ 

Attorney-General Ackerman, 13 Op. Att.-Gen. 357, 
says: * By the sixth article of the Constitution, treat- 
ies as well as statutes are laws of the land. There is 
nothing in the Constitution which assigns different 
ranks to treaties and to statutes. The Constitution 
itself is of higher rank than either by the very struct- 
ure of the Government. A statute not inconsistent 
with it, and a treaty not inconsistent with it, relating 
to subjects within the scope of the treaty-making 
power, seem to stand upon the same level, and to be of 
equal validity; and as in the case of all laws emanat- 
ing from equal authority, the earlier in date yields to 
the later.”’ 

The doctrine sustained by these opinions is that a 
treaty made subsequently to the enactment of a law by 
Congress repeals the law to the extent of any incon- 
sistency between the two, and that a law enacted by 
Congress subsequently to the making of a treaty has 
the same effect upon the treaty. The principle works 
either way and with equal efficacy. 

The first case in which the courts of this country 
passed upon this question is that of The United States 
v. The Schooner Peggy, 1 Cranch, 103. The Peggy was 
a French armed vessel captured on the 24th of April, 
1800, by an American ship authorized by the President 
of the United States to make the capture. Under the 
act of Congress of July 7, 1798, she was libelled and 
condemned as a lawful prize in the District Court of 
the United States for Connecticut, 4nd the decree was 
subsequently confirmed by the Circuit Court. 10U.S8. 
Stat. at Large, 578. 

The case was carried by appeal to the Supreme Court 
of the United States, and while it was there pending 
the United States made a treaty with France, the 
fourth article of which provided that ‘* property cap- 
tured and not yet definitely condemned, or which may 
be captured before the exchange of ratifications (con- 
traband goods destined to an enemy’s port excepted), 
shall be mutually restored on the following proofs of 
ownership,” etc. 8 U.S. Stat. at Large, 178. 

The condemnation of the Peggy was by the Supreme 
Court regarded as lawful at the time of the decree, yet 
a treaty having intervened before the final disposal of 
the case, and that treaty having changed the rule of 
law in application to it, Chief Justice Marshall holding 





that the question as to this property was still in con- 
troversy, and therefore not “definitely ’’ settled in the 
sense of the treaty, said that in ‘‘this case the court 
must decide according to the existing laws, and if it be 
necessary, to set aside a judgment lawful when ren- 
dered, but which cannot be affirmed but in violation 
of law,”’ namely, the treaty with France. The treaty 
was in effect held to {repeal the law under which the 
condemnation was pronounced, nullifying all the pro- 
ceedings in the courts below, though valid at the time. 
The treaty being subsequent to the law and a part of 
‘*the supreme law of the land,’’ had established an- 
other and different rule for the guidance of the court. 
Proceeding under this rule, the court ordered the 
Peggy to be restored. 

In Foster v. Neilson, 2 Pet. 253, Chief Justice Mar- 
shall said that a treaty is ‘‘to be regarded as equiva- 
lent to an act of the Legislature whenever it operates 
of itself without the aid of any legislative provision.” 
And, in applying this principle, he further said that if 
the treaty of 1818 with Spain had directly operated on 
the subject-matter before the court, it ‘‘ would have 
repealed those acts of Congress which were repugnant 
to it,’’ and consequently furnished the rule for deciding 
the case. The power of a treaty that acts proprio vigore 
upon the question involved without legislative aid, to 
repeal an existing law of Congress preceding it but in- 
consistent with it, is here distinctly affirmed. 

In The Clinton Bridge, 1 Wool. 150, the question 
arose, whether the act of Congress of February 27, 
1867, declaring this bridge erected across the Missis- 
sippi river to be ‘ta lawful structure,’’ and that it 
should ‘‘be recognized and known as a post route,” 
was nota violation of ‘* the obligations of certain treat- 
ies between the United States and foreign nations 
which in effect declare that the navigation of the Mis- 
sissippi river shall remain free and unmolested for- 
ever.”” 14 U.S. Stat. at Large, 412. 

These treaties were urged as an objection to the va- 
lidity of the act of Congress. In reference to this 
point Mr. Justice Miller said: ‘ 


‘““We need not inquire whether the treaties referred 
to were designed to affect such cases as the one before 
the court or not; for we are of opinion that, whatever 
obligation they may have imposed upon the Govern- 
ment, the courts possess no power to declare a statute 
passed by Congress, and approved by the President, 
void because it may violate such obligations. Ques- 
tions of this class are international questions, and are 
to be settled between the foreign nations interested in 
the treaties and the political departments of the Gov- 
ernment. When those departments declare a treaty 
abrogated, annulled, or modified, it is not for the judi- 
cial branch of the Government to set it up, or assert its 
continued existence.”’ 

In Ropes et al. v. Clinch, 8 Blatchf. 304, it was claimed 
that the sixth article of the treaty of 1832 between the 
United States and Russia, providing that no higher 
duties shall be imposed on the importation into the 
United States of any article, being the produce or 
manufacture of Russia, than are or shall be payable on 
the like article, being the produce or manufacture of 
any other foreign country, was violated by the act of 
Congress of August 5, 1861, imposing a duty of forty 
dollars per ton on unmanufactured Russian hemp, 
while the duty on Manilla and other hemps of India 
was only twenty-five dollars perton. 8 U.S. Stat. at 
Large, 444, and 12 U.S. Stat. at Large, 291. The duty 
on the former kind of hemp being exacted by the col- 
lector at the port of New York, as prescribed by tho 
law, and paid under protest, as being contrary to the 
treaty with Russia, a suit was brought by the plaintiffs 
against the collector, to recover the excess of duties 
beyond twenty-five dollars per ton. This raised the 
question whether the law or the treaty furnished the 
rule for the guidance of the court. 

In regard to this point Judge Woodruff said: 
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“Such legislation, of course, either is or is not in- 
consistent with the treaty which the Government has 
made with Russia. If it is not inconsistent with it, 
then, of course, no question would arise here. * * 
But if it be inconsistent (and that must be the ground 
upon which the plaintiffs proceed here), then we are led 
to this inquiry : Is the force and effect of an act of legis- 
lation, distinct and unqualified in its terms, and plain 
in its meaning, valid if it be found that it violates or 
is inconsistent with a prior treaty of the United States 
with a foreign nation?” 


In answer to this question the Judge further said: 


“T understand it to be conceded, and if it be not, I 
should be constrained to hold that the legislative de- 
partment of this Government may pass any law it 
pleases (if it be otherwise constitutional), notwith- 
standing it conflicts, and notwithstanding to whatever 
degree, greater or less, it conflicts with an existing 
treaty with a foreign nation. * * * ILspeak now of 
the question of power. * * * If then Congress, by 
legislation inconsistent with a treaty, creates a rule of 
conduct for its citizens, a rule for the guidance of its 
courts, the only question is: Has it enacted a law 
which operates to annul or operates in disregard of the 
provisions of a treaty? AsI before observed, if this 
act does neither then there is no question here. If it 
does either or both, then it seems to me within the 
constitutional power of Congress. * * They 
[Congress] may render it [a treaty] inoperative by 
legislation in contradiction of its terms, without 
formal allusion at all to the treaty, and generally they 
may legislate as if no such treaty existed in modifica- 
tion or alteration of what by force of the treaty has 
been the law heretofore, thus modifying the law of the 
land without denying the existence of the treaty or 
the obligations thereof between the two governments 
as acontract, and answer therefor to such foreign gov- 
ernment, or meet its reclamation or retaliation, as may 
be necessary.” 


The case of Taylor et al. v. Morton, 2 Curtis, 454, was 
that of an action brought against the collector of the 
port of Boston, to recover a portion of the duties ex- 
acted under the Tariff Act of 1842, on the ground that 
the act was in conflict with the commercial treaty of 
1832 between the United States and Russia. Mr. Jus- 
tice Curtis said: “If an act of Congress should levy a 
duty upon imports which an existing commercial treaty 
declares shall not be levied, so that the treaty is in 
conflict with the act, does the former or the latter give 
the rule of decision ina judicial tribunal of the United 
States, in a case to which one rule or the other must be 
applied?”’ After quoting the clause of the Constitu- 
tion which defines ‘“‘the supreme law of the land,’’ he 
proceeded to say: 


“There is nothing in the language of this clause 
which enables me to say that in the case supposed the 
treaty, and not the act of Congress, is to afford the 
rule. ey eg treaties are not rules prescribed by 
sovereigns for the conduct of their subjects, but con- 
tracts by which they are to regulate their own con- 
duct. his provision has made treaties a part of our 
ae oe law. But it has not assigned to them any 
particular degree of authority in our municipal law, 
nor decided whether laws so enacted shall or shall not 
be paramount to laws otherwise enacted. * * * To 
refuse to execute a treaty for reasons which approve 
themselves to the conscientious judgment of the na- 
tion isa matter of the utmost gravity and delicacy; 
but the power to do so is prerogative, of which no na- 
tion can be deprived without deeply affecting its inde- 
pendence. That the people of the United States have 
deprived their Government of this power in any case I 
do not believe. That it must reside somewhere, and 
be applicable to all cases, I am convinced. I feel no 
doubt that it belongs to Congress. * * * Legisla- 
tive power is applicable to such laws [treaties] when- 
ever they relate to subjects which the Constitution has 
placed under that legislative power.” 

Mr. Justice Curtis, in this case, sustained the law of 
Congress, notwithstanding its conflict with the treaty, 
and to the extent of the conflict held the latter asa 
law to be repealed by the former. 

In 1866 the United States concluded a treaty with 





the Cherokee nation of Indians, in the tenth article of 
which it was provided that ‘‘every Cherokee and every 
freed person resident in the Cherokee nation shall 
have the right to sell any products of his farm, includ- 
ing his or her live-stock, or any merchandise or manu- 
factured products, and to ship and drive the same to 
market without restraint, paying any tax thereon 
which is now or may be levied by the United States on 
the quantity sold outside the Indian Teritory.’”’ 14 U. 
8. Stat. at Large, 799. 

Section 107 of the Internal Revenue Act of July 20, 
1868, provides ‘‘ that the internal revenue laws impos- 
ing taxes on distilled spirits, fermented liquors, to- 
bacco, snuff and cigars, shall be held and construed to 
extend to such articles produced anywhere within the 
exterior boundaries of the United States, whether the 
same shall be within a collection district or not.” 15 
U. 8. Stat. at Large, 167. 

In The Cherokee Tobacco Case, 11 Wall. 616, the ques- 
tion before the Supreme Court of the United States 
was whether the above section of the law of 1868 
repealed the tenth article of the treaty of 1866, be- 
tween the United States and the Cherokee Indians, or 
whether this section of the law was rendered nulland 
void by the treaty. Mr. Justice Swayne, in stating 
the opinion of the court, assumed that Congress has 
power to extend the operation of United States law 
into the Indian Territory, and that such was its purpose 
in respect to the items specified in the act of July 20, 
1868. To the objection that the act is in conflict 
with the prior treaty of 1866, he replied: 


“Undoubtedly, one or the other must yield. The 
repaguancy is clear, and they cannot stand together. 
It need hardly be said that a treaty cannot 
Saal the Constitution, or be valid if it be in viola- 
tion of that instrument. This results from the nature 
and fundamental principles of our Government. The 
effect of treaties and acts of Congress, when in conflict, 
is not settled by the Constitution. But the question is 
not involved in any doubt as to its proper solution. A 
treaty may supersede a prior act of Congress, and an 
act of Congress may supersede a prior treaty.”’ 


The court sustained the law, and referred approv- 
ingly to the cases of Foster v. Neilson, The Clinton 
Bridge, and Taylor et al. v. Morton, supra, as cases in 
which these principles had been applied. 

The obligations of the Government to the foreign 
nation whose interests or rights may be affected by 
legisiation inconsistent with a prior treaty form an in- 
ternational question entirely distinct from the char- 
acter and operation of the treaty as a municipal law 
within the United States; and with this question 
courts have nothing todo. The treaty contract being 
thus violated or set aside, it devolves upon the political 
department of the Government to meet whatever 
issue may arise therefrom. The law of nations does 
not require that treaties shall possess the character of 
municipal laws. This is a peculiarity of our own Con- 
stitution for special and local reasons; and hence, if 
the Constitution"were so amended as to dispossess 
treaties of this character, the change would furnish 
foreign nations with no just ground of complaint. It 
is enough for them that the Government preserves its 
treaty faith with them, and whether this is done by 
making treaties a part of ‘‘the supreme law of the 
land ”’ or not, is a question that belongs exclusively to 
the people of the United States. Foreign nations have 
nothing to do with this question. 

The fact that treaties are a part of our supreme 
municipal law, and that the legislation of Congress is 
another part of the same law, and that the two do not 
come into existence by the same agency, implies in the 
political system of the United States two distinct law- 
making and law-repealing powers. The President, 
with the advice and consent of the Senate, can, by 
making a treaty, indirectly enact a supreme law bind- 
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ing upon courts; and so also Congress, by legislation 


within the scope of its powers, can directly enact a su- 
preme law equally binding upon courts. Such a law 
may be enacted in either way, and according to the 
authorities above cited, it may be modified or repealed 
in either way. The authority is that of the people of 
the United States, and equally so whether exercised in 
one form or the other. 

The President and the Senate cannot set aside or 
modify a law, established through the medium 
of a treaty, except by making another treaty abro- 
gating or changing the former one. To this process 
the foreign nation would be a contracting party, and 
without its consent the result could not be gained 
through a treaty, however urgent might be the neces- 
sity. If then Congress could not legislatively modify 
or repeal a treaty as the law of the land, and hence as 
the rule for courts, there would be no escape from its 
provisions under any circumstances, except with the 
consent of the foreign government with which the 
treaty was made. Surely, the people of the United 
States cannot accept such a consequence. No inde- 
pendent nation can accept it 

Attorney-General Crittenden, 5 Op. Att.-Gen. 345, 
very justly observes: ‘* The supreme political and leg- 
islative power of this country is placed in the hands of 
the Government of the United States, under the Con- 
stitution, and its acts are uncontrollable, except only 
by that Constitution, and that Constitution does? not 
say that Congress shall pass no law inconsistent with a 
treaty, and it would have been a strange anomaly if it 
had imposed any such prohibition. There may be 
cases of treaties so injurious, or which may become so 
by change of circumstances, that it may be the right 
and duty of the Government to renounce and disre- 
gardthem. Every government must judge and deter- 
mine for itself the proper occasion for the exercise of 
such power; and such a power, I suppose, is impliedly 
reserved by every party to a treaty, and I hope and be- 
lieve belongs inalienably to the Government of the 
United States. It is true that such a power may be 
abused; so may the treaty-making power and all other 
powers.” 

The fact that a treaty is declared to bea part of ‘the 
supreme law of the land,’’ furnishes no objection to 
this conclusion as to the modifying or repealing power 
of Congress. The truth is that with the exception of 
the Constitution itself, there is no supreme law of the 
land which excludes the power of the President and 
the Senate to change it by a treaty, if exercising this 
power within its proper limits, or which excludes the 
power of Congress to change it, if legislating within 
the scope of its constitutional powers. The attribute 
of supremacy attached to the result of the action does 
not preclude future action changing that result. Con- 
gress, within the sphere of its powers, may legislate as 
if no treaty existed; and so the President and the 
Senate, subject to the limits fixed by the Constitution, 
may make treaties as if no legislation existed. The 
treaty power and the legislative power are within their 
constitutional scope independent of each other, and 
neither is derived from or superior to the other. By 
either the law of the land may be changed. The su- 
premacy of this law, while existing, is not at all incon- 
sistent with its modification or repeal by the authority 
provided for in the Constitution. 

Chancellor Kent overstates the matter when he says: 
‘All treaties made by that power [the treaty power] 
become of absolute efficacy, because they are the su- 
preme law of the land.’’ Com. (3d ed.) vol. 1, p. 166. 
The laws of Congress are also the supreme law of the 
land, as much so as treaties, and yet they are not of 
“absoluvc cfficacy,”’ as against the power of treaties or 
that of Congress to changethem. The rank of su- 


premacy in both cases is just equal; but in neither 
does it exclude or impair the exercise of the treaty 








exercise of the legislative powers vested in Congress. 
The question considered in this article is not when 
or for what reasons Congress should exercise the 
power of modifying or repealing treaties, either di- 
rectly or indirectly, or when or for what reasons the 
President and Senate should make treaties inconsist- 
ent with an existing law of Congress, but rather what 
is the legal effect when legislation is inconsistent with 
a prior treaty, or a treaty is inconsistent with prior 
legislation. The authorities above cited answer this 
question in both of its aspects. ‘‘ A treaty,’’ says Mr. 
Justice Swayne in The Cherokee Tobacco Case, supra, 
‘* may supersede a prior act of Congress, andan act of 
Congress may supersede a prior treaty.’’ Neither can 
supersede the Contitution, and either, if acting within 
its constitutional limits, may supersede the other. In 
the case of conflict between the two the last expres- 
sion of sovereign authority is the one that prevails. 
ee 


ADMINISTRATION UPON ESTATE OF LIV- 
ING PERSON VOID. 


TENNESSEE SUPREME COURT, APRIL, 1880. 


D’ ARUSMONT V. JONES. 

Under astatute authorizing administration upon the estates 
of deceased persons, held, that the probate court is 
without authority to issue letters of administration 
upon the estate of a living person, and its acts in doing 
so will be wholly void. 


ILL by Sylva D’Arusmont to have satisfaction of 
four notes executed to her. Sufficient facts ap- 
pear in the opinion. . 


McFARLAND, J. The question in this case is the 
validity of an administration upon the estate of a liv- 
ing person. 

The complainant files this bill to have satisfaction 
of four notes of $1,000 each, executed to her by Wm. 
C. Harrison on the 15th January, 1861, and secured by 
a deed of trust on a tract of land in Shelby county, 
which she on that day had sold and conveyed to said 
Harrison. 

She states that soon after the date of said transac- 
tion she left the State of Tennessee and resided for 
several years in the States of the North, and afterward 
in Europe, returning to this State shortly before tho 
filing of this bill, 25th April, 1874. Upon her return 
she discovered that during her absence, to wit, on the 
10th of August, 1869, the defendant, David Whitly, had 
procured letters of administration upon the estate 
from the county court of Shelby county, upon the pre- 
text that she was dead, and as such administrator bad 
filed a bill in the Chancery Court of said county against 
the personal representatives and devisees of said Har- 
rison, who had died, and the heir of the trustee in the 
deed of trust (who had also died) to have satisfaction- 
of said notes, alleging that they had been lost or 
mislaid. 

The cause was compromised, and a decree rendered 
in favor of said Whitly for $3,500, upon condition that 
he execute a bond with sureties to indemnify the estate 
of said Harrison, or the devisees of said land, to the 
extent of said sum of $3,500, against all claim that 
might be set up by complainant, if alive, or by any 
assignee of said note. The bond was executed and 
the money paid. The prayer of the bill is to have sat- 
isfaction of the notes out of the trust property, but 
that Whitly and his sureties be held liable upon his 
aforesaid bond to the extent of the penalty thereof, in 
exoneration of the land. It is conceded that the 
material allegations of the bill have been established, 
but it is maintained that Whitly acted in good faith, 
and with due caution, upon’ the belief that complains 
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ant was in fact dead, a belief justified by the fact that 
she had been absent for more than seven years, and the 
most diligent inquiries among her friends and acquaint- 
ances could discover no trace of her. And it is in- 
sisted for the defendants that the administration of 
Whitly should be held so far valid as to constitute a 
protection to the innocent parties who, in good faith, 
paid to him money due the complainant. A similar 
case has never before arisen in this State so far as we 
know. It is a question that has recently attracted 
some attention. Previous to the decision of the Court 
of Appeals of New York, in 1875, in the case of Rodri- 
gas v. East River Savings Institution, 63 N. Y. 460, it 
seems not to have been doubted that such an adminis- 
tration would be absolutely void. Chief Justice Mar- 
shall said such an act, “all will admit, is totally void” 
(Griffith v. Frazier, 8 Cranch, 9), and there are numerous 
dicta and several decisions to the same effect. Pinson 
v. Ivey, 1 Yer. 306; Allen v. Dundas, 3 Tenn. 125; 
Wilson v. Frazier, 2 Humph. 30; Jochumsen v. Suffolk 
Bank, 3 Allen, 87; 2 Taylor on Evidence, §3 1490 and 
1523. 

The case in 63 N. Y., before referred to, raised the 
direct question. Administration had been granted 
upon the estate of one who had been absent, and not 
heard from for more than seven years, and money col- 
lected from his debtor. It turned out that he was not 
in fact dead, and the question was whether the pay- 
ment made by the debtor was a protection against a 
sound demand. The judges were divided in opinion 
—four to three —the majority holding the payment a 
protection. 

The decision has been severely criticised by Judge 
Redfield in 15 American Law Register. It is fair, how- 
ever, to say, that the opinions present that side of the 
question with all its force, and show that at least 
something may be said in its favor. The argument 
may be briefly stated thus: Upon proof of death the 
surrogate was compelled to act and grant administra- 
tion—proof of seven years’ absence without being 
heard from was prima facie evidence of death which 
the surrogate might be unable to rebut, and therefore 
he was compelled to act and grant the letters of admin- 
istration —armed with these letters the administrator 
could demand payment, and the debtor could not re- 
sist, and therefore it being a payment compelled by 
law, the debtor ought to be protected, especially as it 
is the act of the supposed decedent in remaining 
absent without communicating with his friends for 
more than seven years that causes the injury, and con- 
sequently he, rather than the debtor, ought to suffer. 
The decision, however, was to some extent placed upon 
the statutes of New York, which were assumed to be 
peculiar in this respect — that is to say, before admin- 
istration can be granted the fact of the person dying 
intestate shall be proven to the satisfaction of the sur- 
rogate, who shall examine the person applying touch- 
ing the time, place and manner of the death, and may 
examine any other person, and for that purpose com- 
pel their attendance as witnesses. While it is conceded 
that in general the finding by the court of the fact 
upon which the jurisdiction depends is not conclusive 
of the jurisdiction, yet it is maintained that as in this 
instance the court was required to hear evidence and 
determine the facts, the determination must be con- 
clusive until revoked, so far as concerns third persons 
who had acted upon the faith thereof. 

It does not seem clear that an administration granted 
under such a statute would in this respect be different 
from. administration granted under a statute simply 
authorizing the granting of administration upon the 
estates of deceased persons, but it is unnecessary in 
the present case to pursue this branch of the inquiry. 
The force of the argument in favor of the validity of 
the administration seems to apply especially to a case 
of this character, where the assumption of death rests 








upon the fact of seven years’ absence without being 
heard from, and the hardship of requiring a debtor, 
who has recognized an administrator appointed under 
such circumstances, liable to a second payment seems, 
peculiarly pointed. 

It must, however, be in principle immaterial what 
the proof of death may be as to the effect of the judg- 
ment. Whether the court find or assume the fact of 
death upon proof of seven years’ absence, or upon tes- 
timony of witnesses directly to the point, the question 
must be the same, that is to say, it is the finding or 
assumption of the fact of death by the probate court, 
conclusive until revoked by the same court, or reversed 
on appeal, for we have no statutes authorizing admin- 
istration to be granted upon proof of seven years’ 
absence without being heard from. It is simply a com- 
mon-law rule of evidence, and it has no more force 
than any other evidence that may turn out to be un- 
true; administration granted upon such evidence is no 
more lawful than if granted upon false testimony of 
witnesses. It may be the misfortune of the parties in 
interest in either case, that for the time being they are 
unable to show the real truth. In such a case there is 
real hardship in requiring a debtor to pay the second 
time, but such is always the effect of holding, as courts 
are often compelled to do, that former judgments have 
been rendered without jurisdiction. 

The defendants in this case were unable to defeat the 
demand of Whitly, because they were unfortunately 
unable to prove the real truth—such misfortunes 
occur. The hardship to the debtor cannot be regarded 
greater than to hold the creditor bound by an admin- 
istration of his estate in his life-time. To deprive him 
of his property and rights by a proceeding of this char- 
acter, to which by no sort of construction can he be 
regarded as a party, is violation of first principles. It 
is said, however, that it is the fault of the supposed 
decedent in remaining absent for seven years without 
communicating with friends that gives rise to the pre- 
sumption of death, and causes the injury, and he 
ought, therefore, to be bound by his own acts. The 
seven years’ absence may be willful, or it may be the 
result of insanity, imprisonment or other misfortune. 
The failure of friends and acquaintances to be informed 
as to the residence of the absent one, or that he still 
lives, may be the result of accident or other cause. In 
what cases the conduct of a person in remaining 
absent, and conniving at the acts of a pretending ad- 
ministrator, should be held fraudulent and an estoppel, 
it is unnecessary to inquire, as such is not the present 
case. 

Whitly, to whom administration was granted as next 
of kin, turns out to be in no wise related to complain- 
ant, and she could not have anticipated such a proceed- 
ing, or be held to have connived at it by remaining 
absent. 

A debtor in a case like the present could always 
obtain the indemnity which in this case was obtained 
by applying to a Court of Chancery, that is, a bond of 
indemnity against the contingency of the creditor re- 
turning alive —an indemnity that perhaps ought to be 
provided by statute, and there could be no more hard- 
ship in requiring the debtor to look to such a bond for 
indemnity than in requiring the creditor todoso. The 
money, when thus paid, should be recovered back 
either by the debtor who had paid it, or by the creditor 
who returns alive; and if the security of the bond 
fail, it would be as great a hardship, to say the least of 
it, to require the creditor to lose it as to throw the loss 
upon the debtor. 

Therefore the question of hardship is out of the way, 
and the fact that the administration was granted upon 
proof of seven years’ absence forms no excention to the 
general rule—and we return to the question whether 
administration upon the estate of a living person is 
valid. Has a probate court, under our statute, juris- 
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diction to grant administration otherwise than upon 
the estates of deceased persons? Our statutes have 
not the supposed peculiarity of the statutes of New 
York; they simply authorize administration upon the 
estates of deceased persons, and if the person be not 
dead, the court would be acting ultra vires to appoint 
an administrator. But it is said the probate court has 
jurisdiction to ascertain the fact of death, and its 
judgment finding that fact is conclusive until revoked 
or reversed. The general principle is, that the juris- 
diction being conceded the judgment is conclusive of 
all matters involved; but if the jurisdiction be dis- 
proved, then the judgment is void for all purposes. If 
it be conceded that the jurisdiction rests upon the ex- 
istence of a particular fact, then it will not do to say 
that the finding of that fact by the court is conclusive 
of its own jurisdiction—for this would be, to use a 
common expression, ‘‘reasoning in a circle.’”’ The 
judgment is conclusive if the court had jurisdiction, 
and its judgment that it had jurisdiction is conclusive 
of the jurisdiction. There may be in some cases con- 
fusion as to what constitutes the jurisdictional facts, 
but this would seem to be about as clear an illustration 
of it as could be found: That a probate court has 
assumed that a certain person is dead, and has granted 
administration upon his estate, when, in fact, he was 
not dead. A similar illustration is given by Chief 
Justice Marshall; he says: ‘‘If by any means whatever 
a prize court should be induced to condemn as prize of 
war a vessel which was never captured, it could not be 
contended that the condemnation operated as a change 
of property. The proper distinction is illustrated in 
the case of Allen v. Dundas, 3 T. R. 125, where it was 
held that payment to one named as executor in a 
forged will which had been presented and allowed in 
the prerogative court was a protection against the de- 
mand of one who had procured the proceedings on the 
forged will to be set aside and himself appointed ad- 
ministrator, this upon the ground that the person being 
dead the court had jurisdiction; but the judge said 
that if the person was not in fact dead, the whole pro- 
ceedings would be void —so that the jurisdiction rests 
upon the fuct of death, and this being clearly shown 
untrue, it must result that the entire proceeding was 
without jurisdiction and void. For at least it sounds 
almost absurd to say that any man is to be bound by 
the judgment of a probate court that he is dead. The 
argument that the court has jurisdiction to ascertain 
the fact of death is fallacious. For this must assume 
that the court may decide the question either way, and 
if it conclude that the person is not dead, then it has 
no jurisdiction for any purpose. While the court may 
hear evidence of the death, the fact is generally as- 
sumed, and if the court undertake to put its finding of 
the fact in the form of a judgment, it gives it no 
greater validity. This conclusion is sustained by the 
great weight of authority; the direct question was 
fully considered in a case precisely similar by the 
Supreme Court of Massachusetts, and this view held 
by the unanimous opinion of the court. Jochumsen 
v. Savings Bank, 3 Allen, 87. The principle is directly 
involved in the case of Thompson v. Whitman, 18 Wall. 
457. By the laws of New Jersey it was made unlawful 
for any one not at the time a resident or inhabitant of 
the State to gather clams, oysters or shell-fish in the 
waters of that State, and the law authorizes the seizure 
of the vessel and its forfeiture, which may be declared 
by any two justices of the peace of the county in 
which the seizure occurred. 

The suit was in the United States court against the 
sheriff who had carried away the vessel, the defense 
was the judgment of condemnation of two justices of 
the peace of New Jersey, which judgment recited the 
fact that the vessel had been seized in their county. This 
was held not conclusive, and it being shown that the 
seizure was not in the county, the judgment of con- 





demnation was granted in two different counties about 
the same time. Judge Reese said the letters granted 
in the county other than the county of the intestate’s 
residence were void; other similar cases are referred 
to in the case of Jochumsen v. Savings Bank, 3 Allen, 
87. If the judgment of the probate court as to the 
residence of the intestate is not free from a collateral 
attack, it can hardly be said that the judgment of the 
court as to the death of the party can stand upon a 
higher ground. In fact, so far as our researches have 
gone, the case of Rodrigas v. East River Savings In- 
stitution stands alone, and even that decision seems to 
have been rendered doubtful upon a second hearing of 
the case. See Melia v. Simmons, 19 Alb. L. J. 198. As 
a further argument against the validity of the admin- 
istration we need only see to what it would lead. If 
the administration was valid until revocation, as 
argued in the present case, then it must result that the 
decree of the Chancery Court in the bill filed by Whitly 
to collect these notes was likewise conclusive, for in 
that view it was a bill filed by one who was for the 
time being properly authorized to act as administrator 
to collect assets due the estate, the proper defendants 
were made, and the court had jurisdiction of the sub- 
ject-matter, and the decree rendered in the cause must 
in that view be held conclusive upon all parties. But 
suppose the decree had been in favor of the defendants 
in the cause, and no such notes had ever been executed, 
or that they had been paid, would the complainant in 
the cause be bound by the adjulication? Is it possible 
that she could thus lose her property and rights by a 
proceeding to which she was in no sense a party. The 
decree was in fact for only part of the debt. Without 
attempting to further follow the discussion into refine- 
ments it is sufficient to say that it will at last bring us 
back to the plain common-sense view of the question, 
to which we think there is no sufficient answer, and that 
is, that there is no law for administrating upon one’s 
estate until after he is dead, and that no living man is 
bound by the adjudication of a court that he is dead. 
It might be different if we had a statute such as exists 
in Rhode Island, or such as the New York court seems 
to have construed theirs to be, providing that after an 
absence for a given time one’s estate may be adminis- 
tered as if he were dead, subject only to his right to 
reclaim the proceeds, in the event he return; even then 
it would be a question whether this would not be de- 
priving a man of his property without due process of 
law. See Albany Law Journal of 15th May, 1880, p. 
383. But at any rate, we have no such statute. We 
hold the entire proceedings void. Wealso hold Whitly, 
and his sureties on his bond of indemnity, liable to the 
extent of the penalty for the money received by him. 
The amount thus realized will be paid to complainant 
in exoneration to that extent of the trust property. 
1 Lea, 586. It appears that some of the persons to 
whom Whitly distributed the fund have voluntarily 
paid to complainant part of the amount; an account of 
this, as ordered by the chancellor, will be taken, and 
the amount credited on the decree on the indemnity 
bond. Under the circumstances we disallow interest 
during the war, and until lst June, 1865, in accordance 
with our holding in similar cases, upon the ground 
that the parties were for the time separated by the 
lines of the hostile armies, and occupying toward each 
other the relation of public enemies between whom 
commercial intercourse was forbidden. With this 
modification the decree of the chancellor will be 
affirmed, and the cause remanded, and the costs of 
this court divided. 
Freeman, J. dissented. 


McFARLAND, J. (upon a petition for a rehearing). 
We have been asked to rehear this case on account of 
its novelty. The only additional argument offered is 
a review of the question in the American Law Review 
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of May, 1880. This article concedes that the weight of 
authority is in favor of our conclusion, and refers to 
additional authorities in its support that we have not 
had access to. Moore v. Smith, 11 Rich. Law (8. 
C.) 569; Melia v. Simmons, 45 Wis. 334. The 
author only undertakes to say that something may be 
said on the other side of tho question, and puts forth 
somewhat doubtingly the suggestion that the jurisdic- 
tion does not depend upon tho fact of death, but upon 
the allegation of the fact in the application for letters 
of administration. If disposed to enter further into 
the discussion we think it could be shown that this 
position is unsound, but we are content to rest our 
conclusions upon the reasons and authorities already 
given. The other points in the petition have been 
fully considered in the foregoing opinion. As to the 
interest after June, 1865, while it is true that complain- 
ant was absent with the notes in her possession, so that 
they could not have been paid, yet it is not shown that 
the defendants were ready, or desired to make pay- 
ment, or that they lost the interest. 
Petition for rehearing dismissed. 
saidiipmcenation 


WHEN JOINT ENTERPRISE IS NOT PART- 
NERSHIP. 


RHODE ISLAND SUPREME COURT, MAY 29, 1880. 


Boston & COLORADO SMELTING Co. v. SMITH. 


Agreement under seal between A and B by which B was to 
loan A $5,000 for one year, or indorse his note for that 
amount for that time, and also indorse his notes to an 
additional amount not exceeding $2,000 if B thought 
such sums required for A’s business. For this A was to 
pay Bten percent of his net business profits of the 
year, and two per cent of his net profits for each $1,000 
indorsed for him over said sum of $5,000. A also agree- 
ing to conduct his business to the best advantage, and 
to keep accurate accounts thereof to be at all times 
open to B's examination. IJeld, an executory agree- 
ment which if carried into effect would make A and B 
copartners neither as between themselves nor as to third 
persons. Held, further, that the lenders having no voice 
in the management of the business and no interest in 
the capital, the agreement was for a loan of money or 
credit in which a percentage of profits took the place of 
interest. Held, further, that such a contract did not, 
according to the later English cases, create a partner- 
ship at common law. 

A brought assumpsit against B and others whom A claimed 
to be copartners of B for goods furnished them undera 
sealed agreement executed by Aand B. Held, that the 
action would not lie. As against B, A’s claim rested on 
a specialty, and as B alone could not be made liable in 
assumpsit,so B in company with others could not be 
held in assumpsit. 

Semble, that if a partnership existed between B and his co- 
defendants, the partners who did not execute the sealed 
agreement could only be reached by a bill in equity 
filed by A. 


SSUMPSIT. Heard by the court under the sub- 
joined stipulation. 


George Fuller and James M. Ripley, for plaintiff. 
Tillinghast & Ely, for defendant Smith. 
Edwin Metcalf, for the other defendants. 


Durresr, C.J. This is an action of assumpsit for 
goods sold and delivered by the plaintiff corporation 
to the defendants, who are alleged to have been co- 
partuers in business at the time of their delivery. The 
names of the defendants are, first, William T. Smith, 
and second, certain persons constituting the firm of 
Mason, Chapin & Co., to wit: E. Philip Mason, Wil- 
liam P. Chapin, Charles S. Bush, and Samuel L. Peck. 
Two questions, one of which may be decisive of the 
case, are submitted to the court for determination, 
preliminarily to the full trial. The first is, whether 





the following agreement between the defendant Wil- 
liam T. Smith and the other defendants is evidence 
of a copartnership between them. 


“This indenture, made this twenty-fifth day of 
April, in the year eighteen hundred and seventy-eight, 
between William T. Smith, of Providence, in the State 
of Rhode Island, of the first part, and Mason, Chapin 
& Co., of the said Providence, of the second part, 
Witnesseth: That in consideration of the agreements 
herein made, the said party of the first part covenants 
with the said parties of the second part, that on the 
first day of May, in the year eighteen hundred and 
seventy-nine, he will pay to them ten per centum of 
the net profits of the business, carried on during the 
year preceding the day last named, under the name 
and style of ‘Elmwood Chemical Works, William T. 
Smith, Treasurer,’ in consideration of their loan to 
him of $5,000, or of their indorsements for him to that 
amount, for and during the year aforesaid, and will 
also pay to them two per centum of said net profits 
for each sum of one thousand for which they may in- 
dorse for him during said year in addition to said sum 
of $5.000; and that he will conduct said business dur- 
ing said year to the best advantage, and keep accurate 
accounts thereof upon books which shall be at all 
times open for examination by them. 

“And that the said parties of the second part, in 
consideration of the foregoing agreement, covenant 
with the said party of the first part: that they will 
loan to him $5,000 for the term of one year, from the 
first day of May, eighteen hundred and seventy- eight, 
or indorse his note for that amount, renewable from 
time to time during said term, and will also during 
said year, if in their judgment required for the proper 
management of his business aforesaid, indorse his 
notes to an amount not exceeding $2,000 in excess of 
said $5,000. 

“In witness whereof, the said parties hereto set 
their bands and seals, the day and year first above 
written. 

“WILLIAM T. SMITH, (Seal.] 
** Mason, CHAPIN & Co. _ [Seal.] 

‘*Executed in the presence of Edgar G. Robinson, 

witness to both signatures.” 


The contract, it will be noted, is executory, and of 
course does not create a partnership between the par- 
ties to it until something is done to carry it into effect. 
We presume, therefore, that the meaning of the ques- 
tion put to us is, Is the contract such that it would 
create a partnership between the parties to it, if car- 
ried into effect according to its terms, or such that if 
so carried into effect, it would render the parties to it 
liable as copartners to third persons? We will con- 
sider the question as if so propounded. 

If we regard the contract simply as a contract be- 
tween the parties to it, to be construed as contracts 
are usually construed, so as to carry out their inten- 
tion, we think there can be no doubt that it can only 
be considered a contract for a loan of money or credit 
in consideration of a percentage of profits in lieu of in 
terest. It gives the lenders no voice in the manage- 
ment, and no interest in the capital, of the business. 
It gives them only a percentage of the profits for a 
single year in a continuing business. It is true they 
are to have the right to inspect the books, but only for 
information. The contract calls the business his, i. ¢., 
the borrower's, and it remains exclusively bis as much 
during the continuance of the loan as before or after- 
ward. The contract, as between the parties to it, 
is therefore simply a contract for a Joan of money or 
credit, and if, when carried out, it renders them liable 
as copartners, it is not because they have agreed to be- 
come such, but independently of their agreement, by 
force of an arbitrary or artificial rule, or by operation 
of law. 
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The plaintiff corporation contends that the members 
of the firm of Mason, Chapin & Co. have, by sharing or 
being entitled to share the profits of the business car- 
ried on by Smith, become, if not actual copartners 
with him, at least liable with him as copartners to 
third persons for the debts contracted by him in the 
prosecution of his business. 

The position taken by the plaintiff corporation has 
the support of the earlier English and of numerous 
American decisions, and, previous to the decision of 
Cox v. Hickman in the House of Lords, in 1860, was so 
well established that Judge Story, in his work on the 
Law of Partnership, while he questions whether it 
would not have been ‘* more conformable to true prin- 
ciples, as well as public policy, to have held that no 
partnership should be deemed to exist at all, even as 
to third persons, unless such were the intention of the 
parties, or unless they had so held themselves out to 
the public,”’ declares, nevertheless, that ‘* the common 
law has already settled it otherwise,’’ and that ‘* there- 
fore it is useless to speculate upon the subject.’’ Story 
on Partnership, § 36. The ground of the doctrine was 
that a person who shares the profits ought to share the 
losses, because he takes a part of the fund out of which 
the losses are to be paid. But the ground will not 
bear examination; for in point of fact, the losses are 
no more payable out of the profits than out of the cap- 
ital, and in other cases it has been decided, quite in- 
consistently with this ground, that it is only a partici- 
pation in the net, not the gross, profits, which makes 
the participant a quasi partner. Other grounds, but 
none more satisfactory, have been suggested. Indeed, 
the doctrine, though well received by some judges, 
appears to have been always regarded by others as an 
anomaly or legal solecism. It was soon relaxed in 
favor of agents or servants, who, it was held, might 
take a share of profits by way of compensation for 
their services without becoming quasi partners. The 
English courts, however, refused to extend the excep- 
tion to cover a loan of money, though upon principle 
it is impossible to discern any difference whether a 
portion of the profits goes to pay for services or for 
money contributed to the business. Mr. Lindley, in 
his excellent work on Partnership, suggests that this 
difference of decision was owing to the statutes against 
usury, because in many cases a loan of money for a 
share of profits could only be upheld by regarding the 
lender as a partner. Lindley on Partnership (3d ed.), 
23-5. 

Such was the state of the law, as it was generally un- 
derstood, or to put the matter as some of the later 
English judges prefer to put it, as it was generally 
misunderstood, when, in 1860, the House of Lords de- 
cided the case of Cox v. Hickman, 8 H. L. 268. The 
gist of that decision was that a mere participation in 
profits does not make the participant a partner unless 
he has in fact agreed to become such, but is only prima 
facie evidence that he is such, and is rebuttable by 
counter-proof to be found in the contract or transac- 
tion or in the circumstances connected with it. The 
real question is, did the person who is sought to be 
charged on account of his participation in the profits 
ever enter into the relation of copartner with the other 
participant, or in other words, do they participate on 
the common footing of principals in the business? 
And in explication of the question, it was said that 
the law of partnership is a branch of the law of agency, 
inasmuch as, wherever an actual partnership exists, 
the partner who ostensibly carries on the business 
does it for himself and as agent for his copartners; or 
to put the matter in another form, he and they carry 
it on through him ‘on their joint account, so that in 
law, on the principle of agency, whatever he does in 
the prosecution of the business they do, and whatever 
debts he contracts they contract with him. In Holme 


v. Hammond, L. R., 7 Exch. 218, 230, it is stated that 





the import of the opinions delivered in the House ot 
Lords in Cox v. Hickman is correctly summed up by 
O’Brien, J., in Shaw v. Galt, I. R.. 16 C. L. 875, thus: 
‘*The principle to be collected from them appears to 
be, that a partnership, even as to third parties, is not 
coustituted by the mere fact of two or more persons 
participating or being interested in the net profits of a 
business; but that the existence of such partnership 
implies also the existence of such a relation between 
those persons as that each of them isa principal and 
each an agent for the others.”’ 

The doctrine promulgated in the decision of Cox v. 
Hickman has been developed and applied in England 
in many subsequent cases, and may now be regarded 
as established law in that country. Bullen v. Sharp, 
L. R.,1C. P. 86; Holme v. Hammond, L. R., 7 Exch. 
218; Mollwo, March & Co. v. The Court of Wards, L. 
R., 4 P. C. 419; Pooley v. Driver, L. R., 5 Ch. Div. 458; 
Ex parte Tennant, L. R., 6 Ch. Div. 303, the substance 
of which is seated in Hart v. Kelley, 83 Penn. St. 286, 
290; Lindley on Partnerskip (3d ed.), 35-47. The doc- 
trine has likewise been laid down or approved in many 
American cases. Hart v. Kelley, 83 Penn. St. 286; 
Harvey v. Childs & Potter, 28 Ohio St. 319; Smith v. 
Knight, 71 Ill. 148; In re Francis, 2 Saw. 286; 7 Nat. 
Bank. Reg. 259; Williams v. Soutter, 7 Towa, 435; Polk 
v. Buchanan, 5 Sneed, 721; In re Ward & Co., 8 Rep. 
136; Richardson v. Hughitt, 8 id. 177. Indeed, it has 
been maintained that the American cases, generally, 
have never gone to the same extent as the earlier Eng- 
lish cases. Eastman v. Clark, 53 N. H. 276. 

Some of the cases above cited are stronger than the 
case at bar. Bullen v. Sharp is such acase. In Mollwo, 
March & Co. v. The Court of Wards, the borrower 
agreed to carry on the business, subject to the control of 
the lender in several particulars, and to pay the lender 
twenty per cent of the profits until the advances were 
repaid with twelve per cent interest, and yet it was 
held that no partnership was created, the primary pur- 
pose being security for the loan. In Polk v. Buchanan 
the lender was to have one-fourth of the net profits 
for his accommodations, which were to continue for 
two years, and to have the product of the business 
placed under his control,and yet he was held not to be 
a partner. In Williams v. Soutter it was held that a 
loan of two thousaud dollars, to be repaid at the expira- 
tion of ayear, with interest at the rate of thirty per 
cent, or one-third of the net profits of the business, did 
not make the lender a copartner with the borrower. In 
Cox v. Hickman, Lord Chief Baron Pollock supposes, 
as a case in which a partnership would clearly not ex- 
ist, the case of a loan to be repaid by the application 
of one-half the net profits as they might arise, the 
lender to have the power to see that the profits were 
applied. If these cases are law, we do not see how it 
can be held that a copartnership would result from 
carrying out the contract in the case at bar. 

In Pooley v. Driver, L. R.,5 Ch. Div. 458, 474, 488, 
there was an agreement by the recipients of the accom- 
modation to carry on the business ‘ to the best of their 
ability.’’ The court relied on this, in connection with 
other features of the contract, to show that a partner- 
ship was in reality created under the cover of a loan. 
For the law will not tolerate any evasion, but wher- 
ever the agreement creates as a matter of fact the 
relation of partnership, no mere words to the contrary 
will prevent, as regards third persons, its having its 
legitimate consequences. Ex parte Delhasse, L. R., 7 
Ch. Div. 511. In the case at bar, however, we find no 
reason to suspect any latent design to create a partner- 
ship under the disguise of a loan; for though there is 
here, as in Pooley v. Driver, an agreement on the part 
of the borrower to carry on the business to the best 
advantage, we do not think it affords any inference 
that a partnership was intended, for it is scarcely more 
than the law itself would require, namely, that the 
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borrower shall conduct with good faith, and it is cer- 
tainly less significant than the stipulations given in 
some of the cases above cited And see Ex parte Ten- 
nant, L. R., 6 Ch. Div. 308. The lenders make a con- 
dition of the loan that the borrower shall carry on the 
business to the best advantage, because they are de- 
pendent on him, the business being his and not theirs. 

The plaintiff contends that there is a distinction be- 
tween an agreement for participation and actual par- 
ticipation, and that while the former may be only 
prima facie, the latter is conclusive evidence of part- 
nership. We do not find that the distinction is well 
founded in either reason or precedent. It certainly is 
not well founded if partnership is a fact dependent on 
agreement, and not a mere matter of legal imputation, 
and as we understand the current of modern decision, 
it is such a fact; and the only case in which a person, 
who is sought to be charged as a partner, is precluded 
from proving the actual fact is when he has held him- 
self out, or permitted himself to be held out, as a 
partner. 

The plaintiff also contends that inasmuch as partici- 
pation in profits, if not conclusive, is at least prima 
facie evidence of partnership, it is for the jury to 
say whether the defendants are partners or not. This 
may be so if there is testimony outside the contract 
and its execution going to show the existence of a 
partnership. But if there is no such outside testimony, 
if all that the members of the firm of Mason, Chapin 
& Co. have done is to carry the contract into effect ac- 
cording to its terms, then the qnestion is wholly for the 
court; for nothing done in execution of the contract 
could create a partnership unless the contract is itself 
a contract for a partnership, and whether it is or not, 
it being in writing, is simply a question of legal con- 
struction. 

The Roman law and the modern foreign law, Judge 
Story says, do not create partnerships as to third per- 
sons between parties without their consent, and there- 
fore, he adds, the common law appears to have pressed 
its principles to an extent not required by, if it is con- 
sistent with, natural justice. Story on Partnership, 
§ 37. If Judge Story were living to-day he would 
doubtless rejoice to find that the common law, as ex- 
pounded by the highest judicial tribunals in England, 
does not diverge from the Roman and modern foreign 
law, nor from natural justice, so widely as he had in- 
ferred from the earlier English cases. It is certainly a 
great advantage to have the law in harmony with nat- 
ural justice. A law that no person can share in the 
profits of a business without becoming liable as a part- 
ner for its losses is not such a law, for it subjects men, 
without any fault on their part, to liabilities, as if by 
contract, which they never contracted. In this State 
there is no reported decision which is inconsistent 
witn the later English cases, and we think the later 
English cases are to be accepted as the truest and most 
authoritative exposition of the common law. 

Taking then the first question to be as previously 
stated, namely: Would the contract, if carried into 
effect according to its terms, make the parties to it co- 
partners, or render them liable to third persons as co- 
partners? we answer it in the negative. 

The second question arises thus: The action is as- 
sumpsit for goods sold and delivered. The goods were 
sold by contract under seal, executed May 1, 1878, by 
the plaintiff and the defendant Smith, and were sub- 
sequently delivered under it. The contract purports 
to be simply the individual contract of Smith with the 
plaintiff. The defendants contend that assumpsit 
cannot be maintained. The question is, can it be 
maintained ? 

Ordinarily an action of assumpsit does not lie for 
money due on a contract under seal so long as an ac- 
tion can be maintained on the specialty. Gilman v. 
School District, 18 N. H. 215; Clendennen v. Paulsel, 3 





Mo. 230; Brown v. Gauss, 10 id. 265; Young v. Pres- 
ton, 4 Cranch, 239; Pierce v. Lacy, 28 Miss. 193; Hawkes 
v. Young, 6 N. H. 300; Wilson v. Murphey, 3 Dev. 352; 
Shack v. Anthony, 1 M. & S. 573; Evans v. Bennett, 
1 Camp. 300, 303, note. The reason is because assump- 
sit lies only on simple contracts, and when a contract 
by specialty exists, all simple contracts of the same 
purport are merged in it. If, therefore, the action 
were against Smith alone, we think it clearly could 
not be maintained, and of course it cannot be main- 
tained against him and others unless they were co- 
partners with him. The question is, then, can it be 
maintained against him and others if they were his co- 
partners? There is in our opinion an insuperable ob- 
stacle to it. For if he is not liable individually in as- 
sumpsit because he is liable on his contract under seal 
in the higher form of action, how can he be liable 
jointly with others; the cause of action, which orig- 
inally came into existence under the contract under 
seal, remaining always one and the same? We do not 
see how he can, consistently with the rules of plead- 
ing or with the rule that the same cause of action can- 
not exist at the same time as asimple contract and as a 
specialty. It is only in case the contract under seal 
could be regarded as collateral to an implied contract 
on the part of all the defendants that the action could 
lie, but it cannot be so regarded because it is itself the 
original or principal contract, and being express leaves 
no room for any contract by implication. Banorgee v. 
Hovey, 5 Mass. 11; Kimball v. Tucker, 10 id. 192; 
Blume v. McClurken, 10 Watts, 380; Eames v. Preston, 
20 Ill. 389. The plaintiff has cited numerous cages, of 
which the three following are most in point: Cram y. 
Bangor House Proprietary, 12 Me. 354; Van Deussen v. 
Blum, 18 Pick. 229; F'agely v. Bellas, 17 Penn. St. 67. 
In the first of these cases the contract was for the 
benefit of a corporation, but was signed and sealed by 
its agents with their own names and seals. It was 
held that an action of asswmpsit would lie against the 
corporation which had received the benefit of the con- 
tract. The court appear to treat the sealed contract 
as if it were not binding either on the corporation or 
its agents, and if this was so, the decision was right 
beyond any question. Moreover the action was against 
the corporation alone and not against any person who 
signed the contract under seal. In the second case the 
action was debt, not asswmpsit. The declaration con- 
tained, besides a special count on the contract, general 
counts for work done and materials furnished, and the 
court permitted the plaintiff to recover on the latter 
counts, notwithstanding the contract was under seal 
and signed in the firm name by only one of the partners. 
The case appears to have been decided without regard 
to the previous and thoroughly considered case of 
Banorgee v. Hovey, the contract apparently being con- 
sidered a nullity, whereas it was, according to the pre- 
cedents, the deed of the partner who signed it. The 
case of Fuagely v. Bellas is directly in point, but it is a 
mere decision without reasons assigned or precedents 
cited. We do not think these cases ought to control 
our decision. The contract here was executed by 
Smith in his own name, and there can be no doubt 
that he is individually bound by it. There are cases 
which hold that where the partner who executes the 
obligation is insolvent, the other partners may be 
reached in equity, there being no remedy against them 
atlaw. Purviance v. Sutherland, 2 Ohio St. 478; Lin- 
ney’s Admr. v. Dare’s Admr., 2 Leigh, 588; Sale v. 
Dishman, 3 id. 548; Weaver v. Tapscott, 9 id. 424, 426; 
James v. Bostwick, Wright (Ohio), 142; Wharton v. 
Woodburn, 4 Dev. & B. 507. These decisions rest on 
the assumption that at law an action will lic only on 
the specialty. And we think if there is any remedy 
against the non-executing partners it is in equity. 

We think, therefore, there being no claim that the 
goods were furnished otherwise than in fulfillment of 
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the contract under seal, without any variation or 
abandonment of it, that the plaintiff cannot maintain 
an action of assumpsit. 

The plaintiff must therefore, agreeably to the agree- 
ment, become nonsuit, and judgment must be entered 
for the defendants for their costs. 

‘ania caspase 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 





CONSTITUTIONAL LAW—MUNICIPALITY MAY NOT 
LEVY LOCAL TAX FOR GENERAL PURPOSES.— A tax, 
assessed for public purposes, cannot constitutionally 
be imposed upon a portion only of the real estate of a 
town, leaving the remainder exempt. A legislative 
act, authorizing a village corporation to levy a local 
tax upon tho real estate of its municipality for public 
purposes — thus imposing a local tax for general and 
public purposes upon the real estate of one part of a 
town, leaving the other part untaxed — transcends the 
power of the Legislature, and is unconstitutional and 
void. Brewer Brick Co. v. Brewer, 62 Me. 62; Farns- 
worth Co. v. Lisbon, id. 451. ‘There is no case to 
be found in this State, nor, as I believe, after a very 
thorough search, in any other — with limitations in 
the Constitution or without them —in which it has 
been held that a Legislature, by virtue merely of its 
general powers, can levy, or authorize a municipality 
to levy, a local tax for general purposes. It matters 
not whether an assessment upon an individual, or a 
class of individuals, for a general, and not a mere local 
purpose, be regarded as an act of confiscation, a judi- 
cial sentence or rescript, or a taking of private prop- 
erty for public use without compensation; in any 
aspect it transcends the power of the Legislature, and 
is void.’’ Sharswood, J.,in Hammett v. Philadelphia, 
65 Penn. St. 146. ‘A legislative act, authorizing the 
building of a public bridge, and directing the expenses 
to be assessed on A., B. and C., such persons not be- 
ing in any way peculiarly benefited by such structure, 
would not be an act of taxation, but a condemnation 
of so much of the money of the persons designated to 
a public use.”’ Beasley, C. J., in Tidewater Co. v. Cos- 
ter, 3 C. E. Green, 518. “It would be wholly beyond 
the scope of legislative power to authorize a munici- 
pality to levy a local tax for general purposes. * * * 
A law which would attempt to make one person, or a 
given number of persons, under the guise of local as- 
sessments, pay a general revenue for the public at large, 
would not be an exercise of the taxing power, but an 
act of confiscation.’’ Wagner, J., in McCormick v. 
Patchin, 53 Mo. 33. Dyar v. Farmington Village Cor- 
poration. Opinion by Walton, J. 


PRACTICE — WRIT USED AND FILED MAY NOT BE 
USED IN NEW PROCEEDING.— When a petition for in- 
solvency has been served and placed on the files of the 
court and the proceedings have been subsequently dis- 
missed, such petition cannot be withdrawn from the 
files and reissued and made the basis of subsequent 
proceedings. In Lyford v. Bryant, 38 N. H. 89, a writ 
was quashed on motion for a defect apparent on its 
face. ‘It is said,’’ observes Bell, J., in delivering the 
opinion of the court, ‘‘ that the cause for quashing the 
writ was, that it was drawn upon a blank, which had 
been before used for the commencement of another 
action which had been entered in court. Beyond 
doubt, such a blank, having been once so used, has per- 
formed its office and it has ceased to be capable of use 
to draw a valid writ upon afterward. The uniform 
practice has been to quash writs so drawn at once and 
there seems to us no doubt of its propriety.’’ So, in 
Parsons v. Shorey, 48 N. H. 550, it was held that a 
writ, which had been served by attaching the defend- 
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*To appear in 70 Maine Reports. 





ant’s real estate, though no service had been made on 
him, could not be used to commence a new action of 
later date between the same parties. No-case has been 
found where after a writ has been served and placed 
on the files of the court, it has been allowed to be used 
to commence a new proceeding. To allow such a 
practice ‘‘ would tend to give the process and files of 
the court an unseemly and slovenly appearance,” and 
deprive the officers of the court of their legal fees. 
Parsons v. Shorey, supra. In re Marson. Opinion by 
Appleton, ©. J. 


—_—__4—__—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JUNE, 1880. 

CONSIDERATION — AGREEMENT TO ACCEPT PART OF 
DEBT AS FULL PAYMENT.— Where a creditor promised 
in consideration of the payment of part of the sum 
due on a note to accept that part as payment in full, 
no agreement under seal being made, held, that this 
did not relieve a guarantor of the note. The payment 
of part of an acknowledged debt after its maturity has 
often been held to be no sufficient consideration fora 
release, not under seal, of the remainder. It has no 
effect as an accord and satisfaction, and rests upon no 
legal or valid consideration. Harriman v. Harriman, 
12 Gray, 341; Jennings v. Chase, 10 Allen, 526. Lathrop 
v. Page. Opinion by Ames, J. 

CRIMINAL LAW—JOINDER OF OFFENSES— LAR- 
CENY — BURGLARY — RECEIVING STOLEN GOODS.—A 
thief and a receiver of goods stolen may be indicted 
together. Commonwealth v. Adams, 7 Gray, 43. In 
an indictment for breaking and entering a building, 
with intent to steal, it is usual, though not necessary, 
to allege an actual stealing therein; and if one person 
is charged both with breaking and entering and with 
stealing, he may be convicted and sentenced for either 
offense, or if the two offenses are charged in separate 
counts and are proved to be distinct, for both. Crow- 
ley v. Commonwealth, 11 Mete. 575. If one person 
breaks and enters a building and steals therein, and 
another person takes no part in the transaction until 
after the breaking has been accomplished, but partici- 
pates in the subsequent stealing, each may be convicted 
and sentenced accordingly, the one for the breaking 
and entering, and the other for stealing under an in- 
dictment which charges both defendants with having 
jointly committed both offenses. Rex v. Butterworth, 
Russ. & Ry. 520. Or they may be separately charged 
in one indictment according to the actual facts of the 
case, the one with breaking and entering and stealing, 
and the other with stealing only, 5r with receiving the 
goods stolen. Rex v. Hartall,7 C. & P. 475; Common- 
wealth v. Hills, 10 Cush. 530. Commonwealth v. Dar- 
ling. Opinion by Gray, C. J. 

DIVORCE— IN ANOTHER STATE FOLLOWED BY MAR- 
RIAGE — ESTOPPEL — ACQUIESCENCE.— In an action by 
a wife against her husband for divorce and adultery it 
appeared that he had procured a divorce from her in 
an action in an another State in which action she had 
appeared; that she afterward executed a release, re- 
citing the divorce obtained by him, and for a pecuni- 
ary consideration discharging all her claims upon him 
or his estate. And that he afterward married in that 
State. Held, that the wife could not treat his subse- 
quent marriage and cohabitation with another wonran 
as a violation of his marital obligations to herself. A 
defense to the action by the wife allowed, not upon 
the ground of astrict estoppel, but because her own 
conduct amounted to a connivance at, or acquiescence 
in, his subsequent marriage. Kerrigan v. Kerrigan, 2 
McCarter, 146; Palmer v. Palmer, 1 Sw. & Tr. 551; 
Boulting v. Boulting, 3 id. 329; Pierce v. Pierce, 3 
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Pick. 299; Lyster v. Lyster, 111 Mass. 327. See, also, 
Smith v. Smith, 13 Gray, 209. Loud vy. Loud. Opinion 
by Gray, C. Jd. 

LORD’s DAY — INJURY BY DOG TO ONE TRAVELLING 
ON — DEFENSE — CONTRIBUTORY NEGLIGENCE.— Plain- 
tiff was driving his horse and buggy along the 
public highway in Boston on Sunday, not upon 
a work of necessity or mercy, when defendant's 
dog jumped at the head of the horse, frighten- 
ing him and causing him to be unmanageable so 
that he overturned plaintiff's buggy. Held, that 
the fact that plaintiff was unlawfully travelling 
on the Lord’s day would not relieve defendant from 
liability under a statute for the injury caused by the 
dog. The fact that he was travelling unlawfully would 
not defeat his right to recover, unless his unlawful 
act was a contributory cause of the injury he sustained. 
McGrath v. Merwin, 112 Mass. 467; Marble v. Ross, 
124 id. 44, and cases cited. It has been held in this 
Commonwealth that if a person who is unlawfully trav- 
elling on the Lord's day is injured by a defective high- 
way or by a collision with the vehicle of another trav- 
eller, he cannot recover for the injury. This is upon 
the ground that his illegal act aids in producing the in- 
jury, or, in other words, is a contributory cause. Ly- 
ons v. Desotelle, 124 Mass. 387; Conolly v. Boston, 117 
id. 64. On the other hand, it has been held in several 
cases that if a person, who is at the time acting in vio- 
lation of law, receives an injury caused by the wrong- 
ful or negligent act of another, he may recover there- 
for if his own illegal act was merely a condition, and 
not a contributory cause of the injury. Steele v. Burk- 
hardt, 104 Mass. 59; Kearns v. Sowden, id. 63, note; 
Spofford v. Harlow, 3 Allen, 176. We are of opinion 
that the case at bar falls within the last-named class. 
The plaintiff when travelling was assaulted and injured 
by a dog for whose acts the defendant is responsible. 
Gen. Stats., ch. 88, § 59; Le Forest v. Tolman, 117 Mass. 
109. The act of travelling had no tendency to produce 
the assault or the consequent injury; and therefore, 
though the plaintiff was travelling in violation of law, 
it does not defeat his right of recovery. White v. Lang. 
Opinion by Morton, J. 

——___>_____—__- 
RHODE ISLAND SUPREME COURT AB- 
STRACT. 


MAY AND JUNE, 1880. 





BAILMENT— DUTY OF PLEDGEE OF SECURITIES TO 
COLLECT INTEREST — NEGLIGENCE — DEPRECIATION OF 
SECURITIES. — A transferred to B, as collateral, certain 
promissory notes secured by mortgages. The notes 
bore interest payable half yearly, and the mortgages 
contained powers of sale if default was made in paying 
the interest when due, and also contained a provision, 
that in case of sale for non-payment of interest, the 
principal should be due and payable on the day of such 
sale. A notified B by letter that the power to collect 
the interest was wholly in B’s hands; that B’s duty 
was to collect the interest, if necessary, by sale, and 
credit A with the collections, and that A would hold 
B responsible for any neglect. After B’s death, A 
wrote to B’s executrix, who was sole legatee and de- 
visee, to the same effect. Both B and B’s representa- 
tive neglected to collect much of the interest and to 
enforce payment by sale. By the depreciation of 
property the mortgages became nearly valueless, and 
the mortgagors were irresponsible. It appearing that 
prompt sales would have realized enough to pay the 
collateral notes in full, on a bill in equity to redeem, 
and for an account, held, that B’s executrix was re- 
sponsible for neglecting to collect the interest as it fell 
due. Held, further, that A was entitled to have his 


principal debt reduced by the amounts of interest fall- 
ing due on the collateral notes, whether B and B’s rep- 





resentative had or had not collected such interest. 
Held, further, that although B’s executrix was respon- 
sible for the interest falling due on the collateral notes, 
she was not, in the circumstances, responsible for the 
principal of these notes. It is undoubtedly the law 
that the pledgee of a chose in action, who receives it 
as collateral security, is bound to use, not extraordi- 
nary care, but ordinary or reasonable care and dili- 
gence to secure its payment when due. 1 Am. Lead. 
Cas. 402-3; Lawrence v. McCalmont, 2 How. (U. 8.) 426; 
Kiser v. Ruddick, 8 Blackf. 382. The law implies on 
the part of the pledgee, from the nature of the trans- 
action, an agreement to use such care to protect tho 
pledgor’s interest and make the pledge available. 
Accordingly, if the pledge consists of indorsed nego- 
tiable paper, the pledgee must present it for payment 
at maturity, and if it is not paid, must give notice to 
charge the indorser, or if loss ensues, he will be liable 
to make it good. 1 Am. Lead. Cas. 123, 124; Mo- 
Lughan v. Bovard, 4 Watts, 308; Ormsby v. Fortune, 
16 Serg. & R. 302. And there are cases which go so far 
as to hold that the pledgee will be liable for neglecting 
to put the collateral in suit, when a prudent man 
would do it, if any loss results from the neglect. 
Lamberton v. Windom, 12 Minn. 232; Wakeman vy. 
Gowdy, 10 Bosw. 208; Slevin v. Morrow, 4 Ind. 425; 
Ex parte Mure, 2 Cox, 63; Williams vy. Price, 1 Sim. & 
Stu. 581; Lyon v. Huntingdon Bank, 12 Serg. & R. 61; 
Hoard v. Garner, 10 N. Y. 261; but see 1 Am. Lead. 
Cas. 404. But the pledgee is not bound to exercise ex- 
traordinary care. Hence he is neither bound to fore- 
cast the markets for the pledgor, nor to watch the 
markets for the most favorable opportunity to sell tho 
pledge. Granite Bank y. Richardson, 7 Metc. 407; 
Robinson v. Hurley, 11 Iowa, 410; Howard v. Brig- 
ham, 98 Mass. 133; O’Neill v. Whigham, 87 Penn. St. 
394; Richardson vy. Insurance Co. of Va., 27 Gratt. 749; 
Clark v. Young, 1 Cranch, 181. Whiton v. Paul. 
Opinion by Durfee, C. J. 


EXECUTORS — PAYMENT TO ONE OR SEVERAL DIS- 
CHARGES DEBT DUE ESTATE. — A and B were execu- 
tors of an estate. A made collections and squandered 
the receipts; whereupon C, a debtor of the estate, 
agreed with B to make no payments to A except upon 
orders bearing B’s signature. A subsequently pre- 
sented an order signed by himself as executor, and 
bearing a signature of B forged by A. C in good faith 
paid this order. In anaction by B against C to recover 
the balance due to the estate, held, that the payment 
by C made on the order bearing A’s genuine signature 
and B’s forged signature was valid. There can be no 
doubt that the ordinary rule is that co-executors, how- 
ever numerous, have each of them complete power to 
administer the estate. Williams on Exrs. 946; Charles- 
ton v. Earl of Durham, L. R., 4 Ch. App. 433; Hall v. 
Carter, 8 Ga. 388. A payment, therefore, to any one is 
equivalent to payment to all. Ordinarily, too, neither 
can prevent the others receiving payment. See Her- 
bert v. Pigot, 4 Tyrw. 28; Hill v. Simpson, 7 Ves. Jr. 
152; Keane v. Robards, 4 Madd. Ch. 332; Whale v. 
Booth, 4 T. R. 625, note a; Sherburne v. Goodwin, 44 
N. H. 271; Dodson v. Simpson, 2 Rand, 294; Ashton v. 
Atlantic Bk., 3 Allen, 217. Stone v. Union Savings 
Bank. 


MUNICIPAL CORPORATION — LIABILITY FOR TRES- 
PASSES OF AGENTS. — The city of Providence, owning 
by purchase certain lots on both sides of a private way, 
the highway commissioners of the city excavated 
gravel from the lots and the way until the latter be- 
came impassable. The gravel was used for highway 
repairs at various and remote points. All the expenses 
were paid from the city treasury and from regular ap- 
propriations. In an action against the city brought by 
another owner of land on the private way, held, that 
the highway commissioners were the agents of the 
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city. Held, further, that the city was liable for their 
tort in making the way impassable. The commission- 
ers, though they invaded the right of the plaintiff, did 
so, not only for the benefit of the city, but also in the 
general course of their employment. They may be 
regarded as the agents of the city, even in the excesses 
which they committed. Howe v. Newmarch, 12 Allen, 
49; Levi v. Brooks, 121 Mass. 501; Carman v. Mayor of 
New York, 14 Abb. Pr. 301; Lee v. Village of Sandy 
Hill, 40 N. Y. 442; Luttrell v. Hazen, 3 Sneed, 20; Hil- 
dreth v. City of Lowell, 11 Gray, 345. The case is not 
within the rule laid down in Donnelly v. Tripp, 12 R. 
I. 97, for there the act complained of was not only un- 
authorized in itself, but was not committed in the 
course of or in excess of a work which was authorized. 
Sprague v. Tripp. Opinion by Durfee, C. J. 








— 
CRIMINAL LAW. 

PLEADING — COMPLAINT FOR UNLAWFULLY SELLING 
LIQuOR. — A criminal complaint for the unlawful sale 
of liquor charged the defendant with unlawfully sell- 
ing on a day given “ without license first had and ob- 
tained.”” Held, that these words sufficiently charged 
the want of license to sell when the sale was made. A 
complaint for unlawfully selling liquor need not aver 
the price paid for the liquor nor the residence and oc- 
cupation of the purchaser. See as to the question of 
license: Edwards vy. State, 22 Ark. 253; Bolduc v. 
Randall, 107 Mass. 121; Kadgihn vy. City of Blooming- 
ton, 58 Ill. 229; Commonwealth v. Bryden, 9 Mete. 137; 
Commonwealth v. Baker, 10 Cush. 405; Commonwealth 
y. Dunn, 14 Gray, 401; Lord y. Jones, 24 Me. 439; Com- 
monwealth vy. Doherty, 10 Cush. 52; Commonwealth 
v. Bugbee, 4 Gray, 206; State v. Price, 11 N. J. Law, 
203. As to the question of price: Commonwealth v. 
Bryden, 9 Metc. 137; Commonwealth v. Baker, 10 
Cush. 405; Commonwealth v. Dunn, 14 Gray, 401; Kil- 
bourn v. The State, 9 Conn. 560; State v. Reed, 35 Me. 
489; State v. Fuller, 33 N. H. 259; State v. Munger, 15 
Vt. 290; State v. Whitney, 15 id. 298; People v. Adams, 
17 Wend. 475; People v. Gilkinson, 4 Park. Cr. 26; Can- 
nady y. People, 17 Ill. 158; Hintermeister v. Iowa, 1 
Iowa, 102; State v. Ladd, 15 Mo. 430; State v. Miller, 
24 id. 532; State v. Fanning, 38 id. 359; State v. Mel- 
ton, 8 id. 417; State v. Rogers, 39 id. 431; Hare v. 
State, 4 Ind. 241; State v. Murphy, 8 Blackf. 498. As 
to the description of the purchaser: Cotton v. State, 4 
Texas, 260; State v. France, 1 Overt, 434; State v. 
Black, 31 Texas, 560; State v. Bell, 65 N. C. 315; State 
v. Anderson, 3 Rich. 172; State v. Brite, 73 N. C. 26; 
State v. Henderson, 68 id. 348; State v. Doyle, 11 R. I. 
574. As to the uncertainty of the complaint: United 
States v. Claflin, 13 Blatchf. C. C. 178; Regina v. Mans- 
field, 1 Car. & M. 140. Rhode Island Sup. Ct., April 1, 
1880. State of Rhode Island v. Hines. Opinion per 
Curiam. 

TRIAL— JURY TAKING WEAPONS CAUSING HOMICIDE 
WITH THEM — EVIDENCE— FOOT PRINTS.—(1) In a 
trial for murder held that it was error for the court to 
permit the jury to take with them, into their room 
when they retired to consider of their findings, the 
rifle gun and balls which had been exhibited and tes- 
tified about by the witnesses. As was said in Smith v, 
State, 42 Tex. 444: ‘If, by this means, they, the jury, 
or either of them, did obtain a personal knowledge of 
a material fact in the cause before finding their verdict, 
and it was considered by them in finding their verdict, 
then they acted upon a fact known to themselves, not 
developed publicly on the trial as to how they under- 
stood it, concerning which defendant has had no op- 
portunity to cross-examine them as witnesses, and 
upon which, being unknown, the defendant or his 
counsel have not been heard, and of which the judge, 
trying the cause, had no information either on the 





trial, in giving his charge, or on the motion for a new 
trial.”” (2) Held, also, that it was error not to permit 
defendant to prove, if he could, his willingness to try 
his shoe in the foot-prints formed upon the ground and 
supposed to have been made by the assassin, and also 
that he requested the parties having him under arrest 
to measure his horse’s foot and apply the measure to 
the horse tracks supposed to have been made by the 
animal ridden by the assassin to and from the place of 
killing. Texas Court of Appeals, March 13, 1880. 
Bouldin v. State of Texas. Opinion by White, P. J. 
ee 
NEW BOOKS AND NEW EDITIONS. 


NAAR’s LAW OF SUFFRAGE AND ELECTIONS. 
The Law of Suffrage and Elections. Being a Compendium 
of Cases and Decisions showing the origin of the Elect- 
ive Franchise, and defining Citizenship and Legal 
Residence, together with the clauses of the State Con- 
stitutions prescribing the qualifications for Suffrage, 
and the law governing the conduct of Elections in the 
several States. With an appendix containing the pro- 
visions of the United States Constitution and Revised 
Statutes regulating the Election of Presidents, Senators, 
and Representatives. By M. D. Naar, Counsellor at 
Law. Trenton, N. J. 1880. Pp. xiii, 317. 
b iger scope of this volume is aptly defined in the title 
page, and the work seems methodically and thor- 
oughly done. It has frequent foot-notes and a table of 
cases. There are several chapters which are perhaps 
not suggested in the title, such as those on Bribery 
and Corruption, Election Contests, Taxes and Suffrage, 
Liability of Election Officers, etc. Doubtless the work 
would prove useful to, even if not purchased by all of 
the class to whom it is dedicated — the voters of the 
United States of America. 


Burke's LAW OF PUBLIC SCHOOLS. 
A Treatise on the Law of Public Schools, by Finley Burke, 
Counsellor at Law, Council Bluffs, Iowa. New York: 
A. 8. Barnes & Co. 1880. Pp. viii, 154. 

This work is divided into the following chapters: 
taxation for public schools; exemption from taxation 
of property used for educational purpose; condemna- 
tions of sites for school-houses; elections; school offi- 
cers; use of school property; school district meetings; 
employment of school teachers; school regulations; 
corporal punishment. It has reference to statutes and 
cases, an index, and a table of cases. It is a well-con- 
sidered and useful manual. 


PATERSON’S LIBERTY OF THE PRESS, ETC. 

The Liberty of the Press and Public Worship. Being Com- 
mentaries on the Liberty of the Subject and the Laws 
of England. By James Paterson, M. A., Barrister at 
Law, sometime Commissioner of English and Irish 
Fisheries. London: Macmillan & Co., 1880. Pp. xxxi, 
568. 

The particular subjects treated in this work are the 
following: freedom of public meetings, addresses, and 
petitions; freedom of the press and of correspondence 
by post; restriction of the press and of speech as re- 
gards blasphemy and immorality; abuse of free speech 
by seditious words and writings; libels on Parliament 
and right to publish parliamentary debates; libels and 
comments on courts of justice, reports of trials, and 
comments on public matters; abuse of speech and 
writing by defamation; characteristics of libels and 
excusable libels; remedies for libel by civil and crim- 
inal proceedings; copyright ; patent right and trade- 
mark; security of public worship. Some 200 pages 
are devoted to the last-mentioned topic, which has 
no particular interest to any but the English, inas- 
much as it treats exclusively of the English church and 
its relations to others. The rest of the book is an ex~ 
cellent generalization and summary, expressed in an 
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agreeable style, and forming an interesting compen- 
dium forlaymen. Lawyers must of course resort to 
the larger works, but a perusal of this work will even 
to them prove instructive and entertaining. It has 
an index, references to cases, and a table of contents. 


HALL’s INTERNATIONAL LAW. 


International Law. By William Edward Hall, M. A., Bar- 
rister at Law, Oxford, at the Clarendon Press, 1880. 


This work, recently published, is one of great merit. 
We know of no one work which contains a more com- 
plete and thorough discussion of the many questions 
of international law than this. Tho learned author is 
not a mere gleaner in a field in which he was preceded 
by Grotius, Pufendorf, Heineccius, Vattel, Wheaton 
and other publicists. But he is an original thinker, 
who grasps with great vigor the many problems falling 
within the scope of his work. He shows great research 
and learning, and his views are generally in accord 
with the ablest writers and statesmen who are consid- 
ered authorities upon the matters discussed. Some of 
the principles of internationa! law are yet open to dis- 
pute, and when he differs from any of his predecessors 
in the same field the arguments pro and con are fairly 
presented and his views are generally found on the 
side of the most advanced thinkers. Those portions 
of the work relating to the rights and duties of neu- 
trals and to State sovereignty are particularly able and 
interesting. We commend the work as a valuable ad- 
dition to legal literature. 
McCLELLAN’s SURROGATE’S CouRT PRACTICE. 

Practice in Surrogates’ Courts: Being a Treatise of the Juris- 
diction of the Courts and the Remedies offered thereby ; 
comprising also the Law of Wills, Executors, Adminis- 
tration, Legacies, Guardians, and Dower, with complete 
Forms for Practice. Second edition, conformed to the 
Code and greatly enlarged, by Robert H. McClellan, 
Counselor at Law, and former Surrogate of Rensselaer 
county. Albany, N. Y., W. C. Little & Co., 1880. Pp. xx, 
1024. 

We are sometimes inclined to think it is a gracious 
course in a critic to find the fault first, and to wind up 
with the praise. Does it not leave a more pleasant 
taste? We should prefer a dose bitter in the mouth 
and sweet in the belly, to the contrary, as we read of 
in regard to the book in the Apocalypse. At any rate, 
we shall try this course for once. 

On the third page of the text of this book we are 
startled at finding a section numbered 2483, succeeded 
by others on other pages numbered up to 2800 and odd, 
but skipping ‘‘all about between.’’ The explanation, 
which the author has omitted to furnish, is that these 
are the sections of the new Code. We find many 
marks of haste and bad proof-reading. For example, 
the author cites the famous Roderigas case, on the 
first trial, in the Superior Court, from Howard, but 
does not cite the case, on the first trial, in the Court of 
Appeals. It is exasperating to find the title as Rodri- 
gas, Rodrignez, Rodrignes, and Rodrigner, for this is 
twice as many views of the name as the court took of 
the principle. The book, although sumptuously printed, 
on fine paper, double leaded, with large margins, is too 
cumbersome for a book of constant reference, and 
might well have been typographically compressed to 
two-thirds its size, with the advantages of convenience 
aud economy of price. The forms might better have 
been put in smaller type and solid. 

Mr. McClellan does not attempt to supplant elabo- 
rate treatises, like Williams and Redfield, but to give a 
book of ready reference, with ample citations of our 
statutes, simple and explicit directions, and carefully 
prepared forms. For this work he possesses unusual 


qualifications, being unquestionably one of the most 
experienced practitioners in the surrogates’ courts 
now living in this State. 


No man knows better than 








he what is needful on this topic, and few if any know 
better how to supply it. There is also areal demand 
for a work like his, for as he says in his preface, the 
practice in these courts “to most of the profession isa 
mystery, passed over in their preparatory studies, and 
in consequence not followed in after years.”’ In addi- 
tion, the new Code has become the authoritative and 
comprehensive and complete system of practice. We 
therefore agree that the new edition is ‘tan absolute 
necessity.”” So far as we can judge from a cursory ex- 
amination, not tested by actual practice under the new 
system, and not much aided by experience in these 
courts, we should think that Mr. McClellan has done 
his work well. His divisions are methodical, and the 
treatment is concise and plain, and at the same time 
sufficiently extensive. The forms must prove very 
valuable assistants. The volume is furnished with 
tables of contents and cases, an index of forms, anda 
general index. We cordially recommend it asa timely 
and useful work. 





CORRESPONDENCE. 


** MIDSUMMER’S’”’ PROBLEM. 


Editor of the Albany Law Journal: 

The interesting problem propounded by ‘“‘ Midsum- 
mer,”’ is, it seems to me, correctly solved by Mr. 
Whitaker, who leaves A out in the cold. 

I reason thus: It is admitted that A’s lien is prior to 
B’s; B’s to C’s, and C’s to A’s. There are $10,000 to 
be divided between these three. B takes $5,000, leay- 
ing an equal amount for A. But C intervenes, and by 
reason of his priority, causes the balance which B left 
for A to be paid to him, thus leaving A out in the cold. 

A cannot complain of B, because the latter acknowl- 
edged his priority and provided for the payment of his 
mortgage, and C’s priority is recognized and yielded 
to by A, who has only himself to blame for his sorry 
plight. The fallacy in the reasoning of E. M.S. and 
Subscriber appears to be this, viz., they make B pro- 
vide $10,000 for A instead of $5,000. They make the 
fund for distribution, as between A and B, $5,000 in- 
stead of $10,000, by first withdrawing C’s share. But 
B has nothing to do with this, asC takes A’s share, 
which has been already provided for by B. According 
to the theory of these gentlemen, A would get the 
entire fund, and giving C $5,000, would keep the balance 
for himself. 

Again: B hasthe second lien. As there is enough 
to pay the prior lien and his own, I do not see how he 
can be ousted. This statement seems to carry its own 
demonstration with it. 

Another form of statement would be this: As B 
shares after A, and there being enough for both, B could 
only be deprived of his share by C, whose lien is con- 
fessedly subordinate. 

I therefore conclude that ‘‘Midsummer”’ will pay 
the mortgages of B and C out of the fund in his 
hands, and will leave A to enter his judgment for 
deficiency. Sou. Koun. 

New York, Sept. 8, 1880. 


Editor of the Albany Law Journal: 


The query of “Midsummer” as to the priority of 
mortgages, which appeared in No. 8 (Aug. 31, 1880, p. 
160), of your current volume, seems to be satisfactorily 
auswered in White & Tudor’s Leading Cases in Equity 
(last ed.), vol. 2, p. 216, where the following rule is 
found: ‘“‘ Where the same estate or interest is conveyed 
or pledged successively to different persons, and the 
second purchaser has notice of the first grant or mort- 
gage, and the third of the second, but not of the first, 
the first purchaser will have priority over the third to 
the extent of the right or interest conveyed to the 
second, because the third purchaser cannot hold his 











THE ALBANY LAW JOURNAL. 


239 




















ground against the second, and he in his turn must 
yield to the first."’ Several cases are there cited in sup- 
port of this rule. See Manufacturers’ Bank v. Bank 
of Pennsylvania, 7 W. & 8. 335. 

The following formula for the solution of the ques- 
tion is found in the opinion of Agnew, J, in Thomas's 
Appeal, 69 Penn. St. 122: ‘When the lien of the first 
creditor is superior to that of the second, but inferior 
to that of the third, and the lien of the second is supe- 
rior to that of the third, the first creditor will take the 
fund because of his superiority to the second, by rea- 
son of the superiority of the second over the third.” 
This rule would give A $5,000, and B $5,000, and C 
nothing. 8. T.N. 

TITUSVILLE, PENN., Sept. 8, 1880. 


Editor of the Albany Law Journal: 


E. M. 8. inquires if ‘‘ Midsummer's” legal problem 
ever arose? *It was decided in Stephens v. Benton, in 
the Kentucky Court of Appeals. 1 Duvall, 112, (1863). 

The Covington & Lexington Railroad Company had 
executed a first mortgage for $400,000, but had issued 
under it, by a mistake, $420,000 of bonds. It then 
made a second mortgage. Both were recorded in their 
order. Subsequently income bonds were issued, which 
were made in terms a charge upon the plant, but were 
not secured by any recorded instrument. Lastly, a 
third mortgage was executed, and was taken, with 
notice of the income bonds. Neither the holders of 
the second or third mortgage or of the income bonds 
had any notice of the over-issue. The road having 
been sold under foreclosure and the proceeds being 
insufficient to pay all liens, the qnestion of the order 
of their payment arose. The court held as follows: 1. 
The company is estopped to deny that the over-issue is 
protected by the lien of the first mortgage. 2. But 
this lien must give way to innocent subsequent incum- 
brancers who claim under recorded instruments. 3. 
The lien by estoppel being prior in time to the unre- 
corded income bonds is superior in dignity to them, as 
such. 4. But the holders of the income bonds are 
entitled to be substituted to the rights of the third 
mortgage, which was recorded, and thus to a prefer- 
ence over the over-issue of the first mortgage. 

It seems to the writer that upon the theory of sub- 
stitution only the true solution can be found. Judge 
Bullitt, who delivered the opinion of the court, thus 
lucidly illustrated the principle: ‘‘The owner of land 
gives atitle bond to A, and asecond title bond to B, 
who has no notice of A’s equity, and afterward con- 
veys the legal title to C, who has notice of the equity 
of B, but no notice of the equity of A. Who is enti- 
tled to the land? As between A and B, A is entitked 
to it, his being the oldest equity; as between A and C, 
C is entitled to it, having purchased the legal title with- 
out notice of A’s equity; but as between B and C, Bis 
entitled to it, because C had notice of his equity. In 
such a case our opinion is that B would be entitled to 
it. If, in an action to which A was not a party, B had 
recovered the land and obtained a conveyance of the 
legal title from C, and A should afterward sue B, it 
seems clear that B, having united the legal title to his 
junior equity, could not be compelled to convey to A. 
The fact that all of them are parties to the action, 
asserting their respective claims, can make no differ- 
ence, because the legal title cannot be taken from C 
except by virtue of B’s equity; if taken from C it 
must pass to B; and as it then becomes united to his 
junior equity, it cannot be taken from him for the 
benefit of A. Moreover, the chancellor, if necessary, 
would consider that as having been done which should 
be done, and would treat the case as if C had conveyed 
to B, as he was bound to do.” 

Wo. REINECKE. 


LovISsvVILLE, Ky., Sept. 11, 1880. 





Editor of the Albuny Law Journal: 

The case of Bacon v. Van Schoonhoven, 19 Hun, 158, 
you will find involves substantially the legal problem 
propounded by ‘* Midsummer,”’ in the LAw JOURNAL 
of Aug. 21, 1880. See, also, comment thereon, 21 Alb 
L. J. 79. Yours, 


SUBSCRIBER. 
Troy, N. Y., Sept. 4, 1880. 


County Court JURISDICTION, 


Editor of the Albany Law Journal: 

Those who were exercised on the above subject, as 
shown in your issue of Aug. 21st ult., were quieted by 
adecisionin your issue of 4th inst., that L. 1880, ch. 
480, is clearly unconstitutional. As no grounds were 
stated in the opinion, a doubt may exist whether it 
was based upon a contradiction, by that statute, of an 
express mandate of the organic law, or wholly or 
partly upon defects in the employment of the machin- 
ery of statute amendments and repeals. If any con- 
siderations can be adduced in favor of the possible 
validity of the statute, its unconstitutionality becomes 
to that extent less clear. 

Probably it is within the powers of the Legislature 
to revive a repealed law by implication; and a law, in 
terms amending a repealed law, would be evidence of 
an intent to effect such arevival. Such acourse might 
be termed unusual ora blunder. If, then, L. 1870, ch. 
467, § 1, had been repealed by L. 1880, chi. 245, when its 
amendment was attempted by L. 1880, ch. 480, the lat- 
ter act was effectual to revive and amend it. But had 
it been repealed? By its terms, L. 1880, ch. 480, took 
effect May 28, 1880. By its terms, L. 1880, ch. 245, took 
effect Sept. 1, 1880. It is submitted that an act, passed 
ata date prior to that of its taking effect, has no 
vitality in the interval, beyond the certainty of be- 
coming law at the latter date, unless previously re- 
pealed. Therefore L. 1870, ch. 467, $1, was not repealed 
by L. 1880, ch. 245, at the date, May 28. And L. 1880, 
ch. 245, though taking effect after L. 1880, ch. 480, 
and though repealing L. 1870, ch. 467, § 1, does not 
affect the act of 1880 amending that of 1870. See L. 
1880, ch. 245, § 3, subd. 9. Hence L. 1880, ch. 480, must 
be law to-day, unless, for other reasons, it contravenes 
the Constitution. Does it? 

The Constitution says, in art. 6, § 15(a): “The 
county courts shall have the powers and jurisdiction 
they now (Jan. 1, 1880) possess, until altered by the 
Legislature.’’ (b) ‘‘ They shall also have original juris- 
diction in all cases where the defendants reside in the 
county, aud in which the damages claimed shall not 
exceed one thousand dollars.’* (c) ‘*They shall also 
have such other original jurisdiction as shall, from 
time to time, be conferred upon them by the Legisla- 
ture.”’ To begin with the assumption that clause (b) is, 
ex vi terminorum, equivalent to— ‘* They shall not have 
original jurisdiction in any cases * * * in which 
the damages claimed shall exceed one thousand dol- 
lars’? — would be begging the question, which is 
whether clauses (a) and (c) do not preclude such a con- 
struction. The case of Landers v. S. I. R. R. Co., 53 
N. Y. 450, may throw some light on clause (c), at least 
by analogy. Asthe jurisdiction of the superior city 
courts was subject to no pecuniary limitation, the 
question now at issue did not arise; but the decision 
discussed questions of residence of parties, and locus 
of subject-matter and of origin of cause of action, and 
intimated that L. 1873, ch. 239, in attempting to exer- 
cise, with respect to those courts, the power conferred 
on the Legislature by a clause of Const., art. 6, § 12 
(‘and such further civil and criminal jurisdiction as 
may be conferred by law’’), was void, so far as it pur- 
ported to erect those tribunals into courts of general 
jurisdiction. But it appears to have been conceded 
that the act was void, only so far, and is valid so far as 
consistent with the local character of the city courts. 
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Id.; People v. Green, 58 N. Y. 295; Story v. N. Y. El. 
R. R. Co., 3 Abb. N. C. 478. It is difficult to see why 
this principle does not govern, in the construction of 
clause (c), unless a fatal evil potency exists in the dif- 
ference between “other” and “further.” If it so 
governs, then L. 1880, ch. 480, is valid, unless incon- 
sistent with the local character of the county courts. 
That it is so inconsistent is, to the minds of some peo- 
ple, not clear. 

Is it impossible to contend that when (A. D. 1869) the 
people gave the Legislature authority to ‘‘alter”’ the 
then existing jurisdiction of the county courts, and, 
at the same time, doubled the pecuniary limitation in 
actions for damages, they intended to fix such a limit, 
in such cases, which the Legislature should have no 
power to diminish, while, by clause (c) they conferred 
power to increase the pecuniary limitation, in their 
discretion, generally. 

Those who strictly construe clause (c) have to explain 
the consistency of the Constitution, in limiting money 
actions to one thousand dollars, while allowing replevin 
for a chattel of any value, or foreclosure of a mort- 
gage for any amount. 

If the people, in clause (c), intended only to confer 
authority to bestow ‘“‘new powers” and jurisdiction 
upon “‘new subjects,’ it would be instructive, if, keep- 
ing in view the principle of the Landers case, and the 
extensive enumeration of powers and subjects pos- 
sessed and controlled by the county courts, on Jan. 1, 
1870 (old Code, § 30), one would indicate the powers’and 
subjects intended to be added. 

To construe clause (c) as justifying L. 1880, ch. 480, 
would be in the direction of a beneficial reform; re- 
lieving the over-burdened Supreme Court calendars 
and clearing away occasions for the exercise of [extra- 
judicial energies on the part of county judges. 

T. F.C. D. 





New York, Sept. 8, 1880. 


Editor of the Albany Law Journal: 

The letter of brother Moak, in your last issue, was 
sound in the conclusion that the Legislature exceeded 
their powers in attempting to confer upon county 
courts a jurisdiction superior to that authorized by 
the Constitution. 

The “ blunder”’ is only of the harmless kind so likely 
to be committed by legislators unfamiliar with the 
organic law. 

Chapter 245, Laws 1880, passed May 10, and which 
brother Moak says expressly repeals chapter 467, Laws 
1870 ,was not to take effect until Sept. 1, 1880. The act 
of May 28, 1880 (ch. 245, Laws 1880), which brother 
Moak construes as amending a repealed statute, merely 
injects about three months of unconstitutionality into 
what was left of chapter 467, Laws 1870. 

Yours truly, 


EDWARD GEBHARD. 
New York, Sept. 4, 1880. 
—_—_——__ > —___—- 
NOTES. 


HE current number of the Journal du Droit Inter- 
national Privé devotes nineteen pages to abstracts 

of decisions of the courts of the United States, nearly 
all reproduced from and credited to this Journau. It 
also contains leading articles on the Competency of 
French courts to take jurisdiction of suits between 
foreigners, by M. Féraud-Giraud; on Private Interna- 
tional Law in Italian jurisprudence, by Prof. Esper- 
son; on the Influence of the Religion of the married 
on causes of divorce in Austria, by Prof. Lyon-Caen; 
and other valuable matter. —— The London Law 
Times now has a department devoted to abstracts of 
recent American decisions. —— The August number 
of the American Law Register has a leading article on 








the Law of Slander as applicable to Physicians, by W. 
H. Whitaker; the case of Finch v. Great Western Ry. 
Co., concerning the restriction of use on an express 
grant of a private way, with a note by Edmund H. 
Bennett; and the case of Kincaid v. Hardin County, 
concerning a county’s liability for negligence in the 
construction and keeping of a court-house, with a note 
by M. D. Ewell. In connection with Mr. Whitaker’s 
article, we would draw attention to the recent case of 
Rodgers v. Kline, 56 Miss. 808; S. C., 31 Am. Rep. 389, 
where it was held that to charge a physician with 
‘* malpractice” in a particular case is not conclusively 
libellous in itself, if untrue, but it is for the jury to 
determine whether the word was used in a general and 
actionable sense. We are glad to learn, from the pub- 
lisher’s advertisement, that the (monthly) Register has 
facilities for publishing the most important decisions 
‘**long before they can be elsewhere reported.”’ 





The United States Supreme Court has adopted the 
following rule: ‘‘ All records and arguments printed 
for the use of the court must be ih such form and size 
that they can be conveniently cut and bound so as to 
make an ordinary octavo volume. After the first day 
of October, 1880, the clerk will not receive or file re- 
cords or arguments intended for distribution to the 
judges that do not conform to the requirements of 
this rule.’’ The requisite size is 9x5°¢ inches. 


“Tt is evident that the Albany Law Journal was 
not consulted in the organization of the American 
Bar Association. Its notes upon the meetings of the 
Association are written in an ill-natured, mocking 
spirit, which is discourteous to the gentlemen of the 
association and unworthy of the dignity of the Albany 
Law Journal.” 

So says the New Jersey Law Journal. On the same 
principle it is evident that the New Jersey Law Jour- 
nal was consulted in the organization of the American 
Bar Association. In truth, New Jersey has had so 
much honor this year from the Association, that we 
fear the learned editor is not exactly in an impartial 
frame of mind. He says: ‘It is gratifying that New 
Jersey was called upon to furnish the second annual 
address of the American Bar Association, and that the 
occasion was so happily used to perpetuate the name 
and eminent services of one of our early lawyers and 
statesmen, William Patterson, honored and remem- 
bered here, but not elsewhere, according to his de- 
serts.”” On the other hand, we have never desired, 
sought nor received honors from the Association, and 
regard ourselves as perfectly unbiased, and in a position 
to tell the exact truth about the new institution. We 
intend so to remain. So far from being ill-natured, or 
intending to be discourteous to its members, many of 
them are our friends, and we would gladly see it pros- 
per. It is amusing to note that our contemporary re- 
gards our truth-teiling about the Association as un- 
worthy of our dignity. Unpleasant truths are fre- 
quently regarded by some people as undignified. We 
have dealt with the Association just as we have with 
that of our own State. We are not attending a bar 
meeting upon the death of a lawyer, and therefore we 
shall be understood literally and not euphemistically. 
We have said its membership is not increasing; that its 
recent meeting was not more largely attended than that 
of last year; that its proceedings were not so interest- 
ing; that the annual address was upon a trite subject; 
that many of the committees do not perform their 
duty; that there is an apparent homage to great names 
rather than to humble, useful, working material; in 
short, that the Association “is not a great success.” 
Is not this the exact truth? We will ‘ put ourselves 
upon the country’’ upon this, and we will not even 
challenge the members of the association as jurors. 
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CURRENT TOPICS. 





GREAT moralist has arisen-in Danville, Va., in 
the person of a young man of the name of De- 
jarnette. This young man had a sister living out at 
domestic service, who was seduced under promise of 
marriage and abandoned, but who refused to divulge 
the name of her betrayer, and was at last driven by 
distress and desperation to a house of ill-fame. After 
a week spent in this life, she wrote to her brother, a 
telegraph operator in a neighboring town, express- 
ing her penitence, asking forgiveness, and beseech- 
ing him to take her away from that place of shame. 
This was the first intelligence the brother had re- 
ceived of the desperate act of his unfortunate sister, 
and he at once went to her, and with six pistol shots 
deliberately killed her. He publicly confessed the 
act, avowing that he performed it to make an ex- 
ample of her sin and shame. A jury have just con- 
victed him of murder in the first degree, with a 
recommendation to mercy. We hope the authorities 
will hang this moralist on a particularly high gal- 
lows. There is altogether too much of this lofty 
emotional virtue in society, which seeks to right one 
crime by committing another, and a worse one. 
Such was the severe virtue of the boy Walworth, 
who killed his father for writing offensive letters to 
the wife and mother, and a jury did violence to 
justice by acquitting him on the ground that his 
emotions were apt to be too much for him. Then 
there was that other young Virginia gentleman, who 
was filled with emotion against a shoemaker who 
praised the pretty feet of his betrothed, and slew 
him. He got off with two years’ imprisonment. 
The Virginia jury in the present case have kept their 
oaths, but have shown great weakness in recom- 
mending to mercy one of the most cruel, merciless, 
unnatural, and wicked of his kind. Christ would 
have said, ‘‘neither do I condemn thee; go and sin 
no more;” but this hard-hearted brother coolly kills 
his erring and penitent sister as an ‘‘example.” If 
the young man had simply killed himself from a 
sense of his shame, society would have condoned 
his fault. The jury would probably have acquitted 
him if he had found out and killed her seducer. 
This would have been bad enough. But the line 
must be drawn somewhere, and we say, draw it 
right here, and hang the careful Spartan brother. 
Otherwise society will grow so virtuously refined, 
emotional and hysterical, that every man will be ad- 
ministering his own code of morals, at the mouth of 
a six-shooter, upon the persons of his relatives who 
offend his sense of right, finer and holier than 
Christ’s. 


The eighth annual Conference of the Association 
for the Reform and Codification of the Law of Na- 
tions opened on the 24th ult., at the Federal Palace, 

VoL. 22.— No. 13. 





Berne. The following gentlemen were appointed 
officers of the Conference: President of the Confer- 
ence, Dr. F. Sieveking, President of the Hanseatic 
High Court of Appeal, Hamburg; Vice-Presidents 
of the Conference, E. J. B. Cremers, late Minister 
of Foreign Affairs, Member of the Second Chamber 
of the Netherlands; F. R. Condert, Counsellor-at- 
Law, New York; Theodore Engles, President of the 
Board of Underwriters, Antwerp; Daniel de Folle- 
ville, Professor of Law, Douai; Dr. Ch. G. Koenig, 
Professer of Law, Berne, and President of the Swiss 
Society of Jurists; Sir Travers Twiss, Q. C.; G. E. 
Wendt, D. C. L.; and General J. Grant Wilson, of 
New York. The president, Dr. Sieveking, delivered 
the opening address. Sir Travers Twiss read a 
paper ‘‘On Consular Jurisdiction in the Levant, 
and the Status of Foreigners in the Ottoman Courts 
of Law.” One of the members of the Japanese 
embassy, Mr. Irige, a member of the English bar, 
read a paper on ‘‘ Consular Jurisdiction in Japan.” 
The latter was especially interesting. Papers were 
also read on Bankruptcy, by Dr. Fred. Tomkins, of 
London; on the International Protection of Sea 
Cables, by Sir Travers Twiss; on the International 
Law of Commandite and of Limited Partnership, 
by Mr. H. D. Jencken; on Domicile as Regulating 
Testamentary and Matrimonial Rights, by Dr. Tris- 
tram; on the International Bearing of Marriage 
Laws, by Dr. J. G. Alexander, The latter recom- 
mended the abolition of all restraints on marriage 
not absolutely necessary. Important communica- 
tions were read from the American committee on 
the subject of International Copyright, and discus- 
sion ensued. ‘The Conference approved resolutions 
respecting international regulation of the law of 
securities payable to bearer. Notice was taken of 
the death of Dr. J. Thompson, of the United States. 
Ninety-eight new members have joined since the 
last meeting. The attendance was smaller than 
usual, 





Our last Legislature passed a bill providing for 
the payment by the city of New York of certain 
money to the widow of the late Judge Stemmler in 
lieu of the salary of which he had been deprived by 
the action of the courts in delaying the decision on 
his contested election case. Gov. Cornell, it is said, 
signed the bill, and then, without proceeding further, 
changed his mind and erased his signature. On be- 
half of Mrs. Stemmler, it is claimed that the gov- 
ernor’s signature was final, and that he could not 
reconsider the case. Proceedings were therefore 
taken for a writ of mandamus requiring Comptroller 
Kelly to pay the amount of the appropriation. 
Thereupon Judge Beach issued an order for the ex- 
amination of] the governor and his private secretary 
to ascertain the facts. This order Gov. Cornell re- 
fuses to obey, on the ground that the proper places 
of inquiry for the ascertainment of the enactment 
of laws of the State are the officially published vol- 
umes of the State and the office of the secretary of 
State, and that any inquiry as to the details or par- 
ticulars of the discharge of the governor's consti- 
tutional prerogatives in the executive chamber is 
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unconstitutional, and an unwarrantable interference 
with these prerogatives, and an implied censure upon 
the integrity and propriety of official action. He 
says: ‘‘ There is but one tribunal authorized to make 
such inquiry, and the governor is unwilling to be 
questioned by any other authority.” A bill to be- 
come a law not only needs the governor’s signature, 
but his indorsement of approval, and delivery to the 
secretary of State. The statute law is as follows: 
**Every bill thus passed and certified must, before 
it becomes a law, be presented to the governor; if 
he approves he must sign it; and he shall indorse 
thereon a certificate of his approbation, and deliver 
the same so indorsed to the secretary of State, who 
shall certify and indorse upon every such bill the 
day, month and year when the same so became a 
law.” All this before it ‘‘becomes a law.” It is 
true the Constitution simply requires the signing, 
but the Legislature have added the other requisites, 
and they seem just as essential parts of the law as 
the signing. If this is a correct view, there can be 
no question that the governor’s action is justifiable. 
Even if it is not a correct view, we do not suppose 
the governor is compellable as a witness in respect 
to his official action. This was held in the late case 
of Hartranft’s Appeal, 85 Penn. St. 433; 8S. C., 27 
Am. Rep. 667. The governor in refusing to obey 
the order, states that the bill was never ‘‘ approved ” 
by him. 





The Legislature of Illinois must be an exceedingly 
careful and competent body. The Constitution of 
that State enjoins upon the judges the duty of point- 
ing out every year to the governor such defects and 
omissions in the laws as they may find to exist, and 
of suggesting appropriate forms of bills to cure 
them. Only one report has been made under this 
provision, and that was in 1877. One of the judges 
recommends a modification of the divorce law, lim- 
iting the right of divorce to the single case of adul- 
tery. He says: ‘‘It is the testimony of careful ob- 
servers that marital and family duties and rights are 
the more carefully observed, where divorces are not 
allowed. If the law did not allow a divorce, a vin- 
culo matrimonii, then would people be more careful 
about contracting marriages. Hasty marriages 
would not take place. The laws of the country 
should not allow a divorce for any cause. Origin- 
ally divorces were only allowed ‘ for the hardness of 
men’s hearts.’ It is not expected that this view, 
however sound, can prevail. But very many who 
have carefully considered the subject, do hold that 
divorce, a vinculo matrimonii, should only be granted 
for adultery.” Possibly the ‘‘ careful observers” 
above mentioned have never extended their travels 
so faras France. It is difficult, at all events, to 
understand why the denial of divorce should tend 
to restrain men from committing adultery. One 
would suppose that in very many cases the tendency 
would be precisely the contrary. 


Speaking of the Employers’ Liability Bill, the 
London Law Journal says: ‘‘ With reference to the 
spirit of the bill it is somewhat singular to find an 








American writer so little in harmony with the ideas 
of the working men’s advocates as to pronounce 
this proposed change in the law ‘so impolitic, un- 
just, and unequal as to verge on folly.’ This is the 
language of the ALBANy Law JournaL.” When 
we wrote those words we had not the text of the 
bill, and supposed the changes much more sweep- 
ing than they are. The bill does not embrace me- 
nial or domestic servants. In regard to defective 
machinery and appliances, and in regard to the neg- 
ligence of one delegated with the employer's au- 
thority, the bill establishes no new liability. So 
probably, in regard to obedience to rules, by-laws, 
or instructions of the employer, if we rightly guess 
at the meaning of the provision. The new liability 
seems to be in the following cases: jirst, when the 
injury arises from the negligence of a superintend- 
ent; second, when it arises from the negligence of a 
superior servant whose orders the injured one was 
bound to obey; third, when it arises from the negli- 
gence of any servant having charge or control of 
any signal, points, locomotive engine, or railway 
train. Now considering this new doctrine with re- 
spect to natural persons (and not to corporations, as 
to whom the common law makes some exceptions 
because they can only act by agents), we do not feel 
inclined to retract our former expressions concern- 
ing the impolicy of the bill. Even as to corpora- 
tions we should scarcely modify them. For exam- 
ple, suppose it is a rule of a railway company that a 
certain train shall leave a certain station at a certain 
hour. The conductor is informed by telegraph from 
headquarters that an extra train is in the way, and 
he must delay ten minutes. He disregards this, di- 
rects the leaving as usual, a collision ensues in con- 
sequence, and the engineer is killed. Under the 
bill, the company would be liable, for the fatality 
occurred in consequence of the act of the superior 
servant to whose order the inferior was bound to 


conform. Why should this be so? The master is 
not negligent. He exercised the precaution of a 


special direction, and the conductor’s disregard was 
an act which he could not foresee nor provide 
against. Why should the engineer not take his 
chances, as against the employer? Or let us sup- 
pose the conductor told the engineer to delay ten 
minutes, and he delayed only eight, and in conse- 
quence the fireman was killed. Under the bill, the 
company would be liable, because the fatality oc- 
curred in consequence of the negligent act of one 
in charge of a locomotive engine. And yet, not 
only had the employer been diligent, but so had the 


conductor who was set over the engineer. Why 
should the employer be held responsible? Why 


should the servant, who voluntarily incurs the risk 
and is paid for running it, be put on the footing ot 
the public? The Legislature acknowledges the 
hardship of the new theory by limiting the recovery 
in any case to three years’ wages. If the theory is 
right, why fix any arbitrary limit? The truth is, it 
is an unwise and idle tampering with the law out of 
tenderness for the working men and forgetfulness of 
justice toemployers. We say idle, because the new 
provisions will be defeated by special contract. 
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NOTES OF CASES. 


N McMahon v. Henning, U. 8. Circuit Court, Kan- 
sas, July 30, 1880, 3 Fed. Rep. 353, it was held 
that a master is liable for negligence in permitting 
the use of defective machinery, whereby his servant 
was injured, although the negligence of a fellow- 
servant contributed to the injury. The court say: 
‘The common-law rule has never, to my knowl- 
edge, been carried so far as to permit the master to 
exempt himself from the consequence of his own 
personal negligence by showing that one of his 
servants (not the party injured) has been likewise 
negligent.” ‘‘The true doctrine of the common 
law is that the master is liable to his servants, as 
much as to any one else, for the consequence of his 
own negligence; and it is no defense for him to 
show that the negligence of a fellow-servant (for 
which he was not responsible) also contributed to 
bringing about the injury. Shearman & Redfield 
on Negligence, § 89; Fifield v. Northern R. Co., 42 
N. H. 225; Hough v. Railway Co., 100 U. S. 213; 
Cayzer v. Taylor, 10 Gray, 274; Paulmier v. Erie R. 
Co., 5 Vroom, 151, 157. In Cayzer v. Taylor the 
Supreme Court of Massachusetts state the rule as 
follows: ‘But we are not prepared to say that if 
one uses a dangerous instrumentality, without the 
safeguards which science and experience suggest or 
the positive rules of law require, he is not responsi- 
ble for an injury resulting from such use because the 
negligence of one of his servants may have con- 
tributed to the result, or because a possible vigilance 
of the servant might have prevented the injury.’ 
That was a case in which a servant sued his master 
for injuries from the collapse of a steam boiler used 
in the defendant’s manufactory, in which the plaint- 
iff was employed.” This is consistent with Booth v. 
Boston & Albany Railroad Co., 73 N. Y. 38; 8. C., 
29 Am. Rep. 97, where the injury was caused by the 
negligence of the company in not furnishing a sufli- 
cient number of brakemen on a train, and the neg- 
ligence of the engineer in running the train; and 
with Stetter v. Chicago & N. W. R. Co., 46 Wis. 497; 
8. C., 29 Am. Rep. 102, note, where the injury was 
caused by the subsidence of an unsafe track, and 
the negligence of the conductor in disregarding his 
instructions to run slowly over it. 


In Kuhn v. Jewett, Receiver, 32 N. J. Eq. 647, a 
railway train laden with petroleum was wrecked, 
owing to the defendant’s negligence, and the petro- 
leum escaping, took fire, ran into a brook, and was 
floated against and ignited the plaintiff's barn some 
distance away. It was held by the vice-chancellor 
that the defendant was liable. The court said: 
‘“‘There can be no doubt, I think, if in this instance 
the flames of the burning oil had been carried by 
the wind directly from the point of collision to the 
petitioner’s building, and it had thus been set on 
fire and destroyed, that the injury would in judg- 
ment of law have been the natural and direct or 
proximate result of the collision. So, too, if the 


burning oil had descended from the point where it 





was first ignited, by the mere force of its own gravity, 
upon the petitioner’s building and destroyed it, the 
connection between cause and effect would have 
been so close and direct that the defendant’s 
liability could not have been successfully ques- 
tioned. So also if the fire had been carried from 
the place of its origin to the petitioner’s building 
by a train of combustible matter deposited in 
its track by the operation of the laws of nature, . 
the petitioner’s injury, I think it could not have 
been doubted, would have been esteemed the 
direct result of the defendant’s negligence.” Cit- 
ing Delaware, etc., R. R. Co. v. Salmon, 10 Vroom, 
308; S. C., 23 Am. Rep. 214. ‘These principles 
must rule this case. Their application is obvious. 
For although water is almost universally used as a 
means to extinguish fire, and it seems at first blush 
absurd to say that it can be used for the purpose of 
extending it, yet it is true, as a matter of fact, that 
as an agency for the transmission of burning oil, it 
is just as certain and effectual in its operation as 
the wind in carrying flame, or a spark, or combusti- 
ble matter in spreading a fire. In keeping up the 
continuity between cause and effect, it may be just 
as certain and effectual in its operation as any other 
material force.”” The court noticed and disapproved 
Hoag v. Lake Shore & Michigan S. R. Co., 85 Penn. 
St. 293; S. C., 27 Am. Rep. 653, a case exactly like 
the principal case, and also the Ryan case, 35 N. Y. 
210, and the Kerr case, 62 Penn. St. 353; §.C., 1 
Am. Rep. 431, as ‘‘standing opposed to both pre- 
cedent and principle.” 


The case of English v. English, Court of Errors 
and Appeals, 32 N. J. Eq. 788, should be read in 
connection with Commonwealth ex rel. Drummond v. 
Ashton, ante, 188, and McKim v. McKim, 12 R. I. 
462; 21 Alb. L. J. 348, as affording considerable 
countenance to seceding wives and mothers. The 
wife left her husband in 1875, on account of his 
‘Cabuse of marital rights,” taking with her their 
two children, a boy aged 6, and a girl aged 4 years. 
She petitioned for a divorce, but this was denied on 
his promise of amendment. He entreated her to 
return to him, but she refused. She was able and 
willing to maintain and educate the children, and 
they preferred to remain with her. The father was 
sober, moral, industrious, and of pecuniary ability. 
The boy was of a delicate constitution. Held, that 
the wife’s acts did not amount to such ‘ miscon- 
duct as to deprive her of the custody of the chil- 
dren for the present.” The court said: ‘‘ From 
every point of view, the cause has given to every 
member of this court an unusual degree of anxiety 
and concern in its decision.” The decision was 
based on the supposed welfare of the children, the 
parents being on an equality. The court strongly 
intimated that if the boy were of sufficient age and 
health to enter upon a course of business training, 
the father would be awarded his custody. Dixon, 
J., dissented, and in one sentence expresses the dan- 
gerous tendency of this sentimental course of de- 
cision: ‘‘If a wife may, in the absence of legal 
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justification, remove herself and her children from 
their father’s domicile, and fix their residence in a 
place where he may not abide, and still stand before 
the law upon an equal footing with him as to their 
custody, then is the headship of the husband and 
father no longer legally recognized.” 

eninge 


REMEDY AGAINST JUDGMENT SUFFERED 
BY UNAUTHORIZED ATTORNEY. 





N Everett v. Warner Bank, Supreme Court of New 
Hampshire, June, 1878, 11 Rep. 275, the plaint- 
iff sued for an injunction to restrain the enforce- 
ment of a judgment obtained against him without ser- 
vice of process, or his knowledge of the commence- 
ment or pendency of the action, upon the unauthor- 
ized appearance of an attorney, and without any 
cause of action. The answer admitted those alle- 
gations, and alleged that the attorney who thus ap- 
peared was responsible. The bill was dismissed, 
upon the authority of Bunton v. Lyford, 37 N. I. 
512, and Smyth v. Balch, 40 id. 363. The court said: 
‘« We are not unmindful that the weight of author- 
ity in the American courts at the present time seems 
to be against the doctrine of those cases. The rule 
is not in harmony with the general law of agency, 
for the reason that the legal presumption as to the 
authority of an attorney differs from that of other 
agents.” ‘* The opposite party is guilty of no neg- 
ligence in relying upon the appearance of the attor- 
ney as authorized, and is entitled to reasonable pro- 
tection against such damages as he might suffer, if 
the appearance, which the law presumes to be by 
authority, was held void.” ‘‘To hold the unau- 
thorized appearance void in all cases would not give 
reasonable protection to the party against whom the 
appearance is made.” ‘‘If it is held void, the at- 
torney would be liable to the party against whom 
he appeared. If it is held valid, he would be liable 
to the party for whom he assumed to appear. Why 
should one party, rather than the other, be compelled 
to seek his remedy against the attorney? It may 
be suggested whether there is not greater danger of 
injustice being done by parties falsely denying the 
authority of attorneys to appear for them, than is 
to be apprehended from unauthorized appearances 
by attorneys; and if the danger of a false denial 
of authority is vastly greater than the danger of an 
unauthorized appearance, whether justice and sound 
policy do not require, that when the attorney is re- 
sponsible, the party for whom he appeared, rather 
than the other party, should be put to his action 
against the attorney. The rule as adopted in this 
State has always been distinctly recognized as an 
exception founded on the general ideas of justice 
and policy entertained by the court in this particu- 
lar class of cases.” 

It seems a singular idea that a party, not served 
with process, ignorant of the pendency of the ac- 
tion, and not indebted to the plaintiff, should be 
bound to pay a judgment, obtained upon the unau- 
thorized appearance of an attorney, because the at- 
torney is responsible, and should have no indem- 
nity except by resort to the attorney. There would 





be some semblance of reason in this rule, if there 
had been service of process, for then the court would 
have acquired jurisdiction, and it would be impoli- 
tic, perhaps, to allow the defendant to escape juris- 
diction by denying the authority of a responsible 
attorney. The danger of a false denial of the at- 
torney’s authority, suggested in the principal case, 
would seem rather small when there never had been 
service of process, or knowledge by the defendant 
of the pendency of the action, or any indebtedness, 
as in that case. But in such a case as this we can- 
not conceive any reason why the defendant, rather 
than the plaintiff in the original action, should be 
put to the trouble and expense of pursuing the at- 
torney, nor can we see any reason for distinguishing 
between a case where the defendant was within the 
State and a case where he was non-resident at the 
time of the suit and appearance. The right of a 
court to render judgment rests upon the acquiring 
of jurisdiction, and not upon the mere ability to ac- 
quire jurisdiction. 

It may be that this holding is put on the ground 
that this suit was a collateral proceeding, and not 
a direct application to the court which rendered the 
judgment. It was held, in Brown v. Nichols, 42 N. 
Y. 26, that such a judgment could not be collater- 
ally attacked, but Grover, J., dissented, and Foster 
and Smith, JJ., said they would join him if it were 
a new question, and in Denton v. Noyes, 6 Johns. 
296, it was held, VanNess, J., dissenting, that such 
a judgment would not be set aside even upon direct 
application, if the attorney were responsible. But 
the court let the defendant in todefend. This case 
was questioned in Allen v. Stone, 10 Barb. 547, but 
acquiesced in, in Hllsworth v. Campbell, 31 Barb. 
134. In Meacham v. Dudley, 6 Wend. 514, the court 
say the rule in Denton v. Noyes is hard, and where 
the attorney is irresponsible, they will let the defend- 
ant in todefend. In Ferguson v. Crawford, 70 N. 
Y. 253; 8. C., 26 Am. Rep. 589, it was held that a 
domestic judgment might be collaterally attacked 
where the appearance was forged, and Denton v. 
Noyes and Brown v. Nichols were recognized and 
distinguished. 

The doctrine of the principal case was held in St. 
Albans v. Bush, 4 Vt. 58; Abbott v. Dutton, 44 id. 
546, and Newcomb v. Peck, 17 id. 302, all cases of 
collateral attack, the latter a suit on a judgment of 
another State. 

In Shelton v. Tiffin, 6 How. 163, it was held that 
a judgment, obtained by an unauthorized appear- 
ance for a non-resident, could be collaterally at- 
tacked, and is a nullity. ‘*‘ An appearance by coun- 
sel under such circumstances,” say the court, ‘‘ to 
the prejudice of a party, subjects the counsel to 
damages; but this would not sufficiently protect the 
rights of the defendant. He is not bound by the 
proceedings, and there is no other principle which 
can afford him adequate protection. The judgment 
* * * must be considered a nullity.” He “was 
not amenable to the jurisdiction of the court, and 
did no act to authorize the judgment. He cannot, 
therefore, be affected by it, or by any proceedings 
under it.” 
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In Bodurtha v. Goodrich, 3 Gray, 508, it was held 
that a non-resident defendant, for whom an unau- 
thorized appearance had been made, might reverse 
the judgment on writ of error, on the ground that 
the court got no jurisdiction. ‘*The authority of 
an attorney to appear and answer for him is a fact 
essential to such jurisdiction.” 

In Wiley v. Pratt, 23 Ind. 628, where the defend- 
ant was within the jurisdiction, when the appear- 
ance was made, it was held that he should be let in 
to defend, if no rights of bona fide purchasers had 
intervened, staying proceedings but preserving the 
lien of the judgment meantime. 

In Harsbey v. Blackmarr, 20 Towa, 161, a case 
where the defendant was a non-resident at the time 
of the suit and appearance, Dillon, J., said: ‘It 
may be doubted whether the above distinction be- 
tween foreign and domestic judgments is fully set- 
tled, and if so, whether it rests on sound principles. 
Is not the gravamen the same in the one case as in 
the other, and does it not consist in the unauthor- 
ized act of the attorney ? We deem the rule prop- 
erly settled as to foreign judgments. Why should 
it not equally apply to an action on a domestic judg- 
ment ? The only reason that occurs to us is, that 
in the case of a foreign judgment it is impossible, 
or at least unreasonable, to require the defendant 
to go to the courts of the State which rendered it, 
and attack it directly by a bill or motion; hence he 
is permitted to plead the want of authority in the 
attorney, defensively and collaterally. Whereas in 
the case of a domestic judgment it may be deemed 
better to force the party to assail it directly (thus 
giving the court an equitable control over the pro- 
ceedings), by prohibiting him from resorting to a 
plea of a want of authority in the attorney, collat- 
erally, as a defense to a scire facias, or direct action 
on the judgment. If the distinction is maintaina- 
ble, it must be on some such ground. Certain it is, 
however, as the authorities hereinafter cited will 
show, that the party is entitled to relief when an 
unjust judgment, though a domestic one, has been 
rendered against him by fraud or collusion, or by 
the appearance of an unauthorized attorney, if the 
party seeks the relief by bill or motion, promptly, 
and has been guilty of no laches.” Of the New 
York doctrine, the court said: ‘‘The prevailing 
opinion, were the question in that State res nova, is, 
that on principle the responsibility or otherwise of 
the attorney has nothing to do with the question, 
and that no party, not guilty of negligence, should 
be bound by the act of another, which was wholly 
and confessedly unauthorized and unratified.” 

In Critchfield v. Porter, 3 Ohio, 518, there was a 
bill in chancery for relief against a judgment at law 
against a resident. The court, speaking of the ar- 
gument of policy on which the early English cases 
(furnishing the basis of Denton v. Noyes) were 
founded, said: ‘‘ This reasoning is certainly plausi- 
ble, and worthy of some consideration, but does not 
furnish any sufficient ground why one of the most 
obvious and well-settled principles of law, as well 
as justice, should be departed from — that no per- 
son is to be bound by the act of a stranger, in whom 





he has vested no authority, and reposed no confi- 
dence, and over whom he can exercise no control.” 
The court approved Robson v. Eaton, infra, and dis- 
approved Denton v. Noyes, but dismissed the bill on 
the ground that there was an ample remedy at law, 
as relief ‘‘may be afforded in the court rendering 
the judgment with more facility and more certainty 
of doing justice, than in a distinct tribunal, and the 
party injured can then obtain all relief he is justly 
entitled to, without subjecting the other party, 
against whom there is no complaint but having, as 
he supposed, in due course of law, obtained a judg- 
ment in his favor, to the delay and expense of a 
chancery proceeding.” 

In Truett v. Wainwright, 9 Ill. 418, a precisely 
similar case, the bill was maintained, on the ground 
that ‘‘the setting aside judgments, as well in the 
case where they were procured by the misconduct of 
thes plaintiff, as where they were obtained by the 
unauthorized appearance of strangers, rests at last 
on the ground of fraud. The law looks upon such 
practices, however far the parties may have been 
from the thought of actually committing a wrong, 
as fraudulent, and treats them as such; and it is a 
well-settled rule, that in case of fraud, chancery has 
always jurisdiction, though courts of law may exer- 
cise it in all cases in which their powers are sufli- 
cient for the relief sought concurrently.” The 
court so far disapproved Critchfield v. Porter. 

In McKelway ads. Jones, 2 Harrison, 345, there was 
a motion to set aside a verdict against a resident. 
The court granted the motion, observing: ‘* My 
own opinion of the law on this subject affords not 
a shadow of an argument in favor of the doctrine 
now contended for.” ‘‘I think the proper remedy 
is by setting aside the whole proceding as coram non 
judice and void.” 

In Robson v. Eaton, 1 T. R. 62, Lord Mansfield 
held that a former judgment, obtained by an unau- 
thorized attorney, upon a forged authority, upon 
which the money recovered was paid into court and 
then to the attorney, was no bar to another action 
for the same cause. He said: ‘‘ The record of the 
Common Pleas amounts to no more than this, that 
the attorney prosecuted the suit in the plaintiff's 
name, but it does not state the authority given to 
him by the plaintiff for so doing.” 

In Bayley v. Buckland, 1 Exch, 1, on a rule to 
show cause why a judgment should not be vacated, 
Rolfe, B., said: ‘‘The non-responsibility or suspi- 
ciousness of the attorney is but a vague sort of cri- 
terion of safety to the defendant, and by the hy- 
pothesis the defendant is wholly without blame, 
and may notwithstanding be ruined. It is true that 
the plaintiff is equally blameless, but then the plaint- 
iff, if the judgment be set aside, has his remedy 
against the defendant as before, and suffers only 
the delay and the possible loss of costs.” “ We are 
disposed to lay down a different rule, and to con- 
fine the liability of the defendant to cases in which 
the course of proceedings has given him notice of 
the action being brought against him. When, 
therefore, a defendant has been served with pro- 
cess, and an attorney without authority appears for 
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him, we think the court must proceed as if the at- 
torney really had authority, because in that case 
the defendant having knowledge of the suit being 
commenced, is guilty of an omission in not appear- 
ing and making defense by his own attorney, if he 
has any defense on the merits. There the plaintiff 
is without blame, and the defendant is guilty of 
negligence. But even in that case, if the attorney 
be not solvent, we should relieve the defendant upon 
equitable terms, if he had a defense on the merits. 
If the attorney were solvent, it would not be unjust 
to leave thte defendant to his remedy by summary 
application against him. On the other hand, if the 
plaintiff, without serving the defendant, accepts the 
appearance of an unauthorized attorney for the de- 
fendant, he is not wholly free from the imputation 
of negligence; the law requires him to give notice 
to the defendant by serving the writ, and he has not 
done so. The defendant there is wholly free ftom 
blame, and the plaintiff not so; and upon the same 
principle upon which we before proceeded, we must 
set aside the judgment, as irregular, with costs, and 
leave the plaintiff to recover those costs and the 
expense to which he has been put, from the de- 
linquent attorney, by summary proceedings.” This 
case disapproves the early cases upon which Denton 
v. Noyes was based. On the other hand, the Com- 
mon Pleas, in the earlier case of Stanhope v. Firman, 
3 Bing. N. C. 302, adhered to the early doctrine. 

The reasoning of Bayly v. Buckland seems to us 
unanswerable, as also that of Grover, J., in Brown 
v. Nichols, and VanNess, J., in Denton v. Noyes. We 
should, therefore, feel inclined to lay down the fol- 
lowing rules: 

1. A judgment of another State or country, ren- 
dered upon an unauthorized appearance, without 
service of process, is void, and may be collaterally 
attacked. 

2. A domestic judgment rendered upon an unau- 
thorized appearance, without service of process, is 
void, and may be attacked collaterally or through 
equity, without regard to the responsibility of the 
attorney making the appearance. 

3. A domestic judgment rendered upon an unau- 
thorized appearance, with service of process, is 
voidable, and may be set aside or relieved against 
by a direct application, if the attorney is irresponsi- 
ble, but not otherwise. 

cain paeesnces 
THE EFFECTS OF MARRIAGE. 


By Isaac VAN WINKLE. 


I. 


\ E have seen what constitutes a valid marriago, 

and how the same may be legally dissolved. 
Our next inquiry is as to the effects of marriage — the 
obligations that it imposes upon man and wife, and 
their relations toward their offspring. A common 
right of both man and wife is their mutual claim to 
fidelity. The husband has also a special claim to 
reverentia from his wife, and she from him claims sup- 
port and protection. She also acquires toward her 
husband a certain status and becomes subject to his 
judicial status. Husband and wife cannot institute 
any actio famosa or ponalis against each other; can- 





not be compelled to bear witness against each other, 
nor make any donation to each other during marriage, 
and they both may avail themselves of the plea of 
competency. The Roman law proceeded upon tho 
principle that marriage did not alter the property rela- 
tion of man and wife; but it did not carry the separa- 
tion of goods, nor the dotal system, to the utmost lim- 
its, for it only extended the privilege subject to certain 
limitations as regards the rights of property after mar- 
riage. Opposed to this principle is the doctrine of the 
community of goods, which has been embodied into 
the judicial systems of France, Holland, the greater 
portion of the German Empire and some other coun- 
tries —a principle, no doubt, originating in the cus- 
toms of the ancient Teutonic races that overran and 
conquered Europe. The Code Napoleon gives the 
amplest expression to this law in the six sections con- 
tained under the chapter on the laws of marriage. 
These six sections express the common law of France, 
tbe Lois Coutumiers of the Franks. In juxtaposition 
to this law is that of the Régime Dotal, which has all 
but literally adopted the rules of the Roman law. 

As a general rule resulting from tho consortium rite, 
the wife followed the domicile of the husband and 
was entitled to his protection and support. She took 
his name and rank and retained them even after his 
death, so long as she remained his widow. 

All children born of a lawful marriage fell under tho 
paternal power of the husband, who was always pre- 
sumed to be the father, unless otherwise established 
by proof. A child was held to be conceived during the 
marriage if it was born not more than ten months 
after the dissolution of such marriage. We have 
shown in our lecture on marriage that in early times 
when marriage was entered into with the consentio in 
manum, the wife became entirely subject to her hus- 
band, and all her property devolved on him. But ata 
later period when the consentio was abandoned, mar- 
riage had no effect in rendering the property of the 
spouse common; each was entitled to preserve what 
was his or her own, and to dispose of it at pleasure. 
If therefore the wife was sui juris, and had a private 
fortune, she retained it as her own property, entirely 
separated from that of her husband. At the celebra- 
tion of the wedding a contract of marriage was fre- 
quently entered into to regulate the pecuniary rights 
of the spouses. In early times these contracts were 
unknown and were unnecessary with manus; but 
when the manus had become obsolete the want of 
such agreement was felt. It was considered to be the 
duty of the father to give to his daughter a marriage- 
portion or dowry in proportion to his means. Such 
dowry was called dos profectitia. When it came from 
the wife out of her own property, or by any third per- 
son, it was called dos adventitia. A dos was not essen- 
tial to the validity of marriage; it was one of those 
things which were regulated by special convention. 
According to the Roman law, as already stated, mar- 
riage does not effect a complete change in the relations 
of the property of husband and wife. The property re- 
lationship arising out of marriage is designated the 
system of separate property on the dotal system. Dos 
is the property contributed by a wife, or by anyone 
else on her behalf to her husband, to enable him to 
support the expenses of the marriage. Parapherna 
was that part of a woman's property that she reserved 
from the dos. The husband had no right to interfere 
with it orto burdenit. C. 5,14, 8. The practice was 
for the wife to make out an inventory (libellus) of the 
property she intended to use in her husband’s house, 
and which was not to be in her dos; and to preserve 
the document after obtaining her husband’s signature 
to it. The husband had no right to such reserved 
property, and if he retained it the wife could sue him 
by the same actions that she could bring against any 
other person. D. 23, 3, 9, 3. 
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The Dos is an institution of considerable antiquity. 
It is referred to by Cicero (Top. 4) in a manner that 
would seem to show that it was better understood 
than the manus, and it was of such importance that 
Servius Sulpicius Rufus, who was consul B. c. 49, 
wrote a book on the subject. Aulus Gellius makes a 
statement as from the work of Rufus, that securities 
for the restitution of the dos on the dissolution of 
the marriage were first required when Sp Carvilius 
Ruga put away his wife, by command of the censor, 
for barrenness. There is nothing incredible in the 
statement that about two hundred years after the De- 
cennial Legislature the dos should have been in exist- 
ence, as the Twelve Tables contained a provision by 
which married women were enabled to escape subjec- 
tion to the manus. The decay of the manus began at 
an exceedingly early period, or to speak more accur- 
ately the manus never within the time covered by 
written records existed with all the attributes that we 
must regard as originally inherent in it. The powers 
of the husband over his wife, at least such powers as 
he had over his children (and we must remember that 
under the old Roman law the wife was a daughter), 
seems to have been reduced almost to nonentity from 
the earliest dawn of history. It was natural that the 
emancipation of tho wife’s person should precede by a 
considerable interval the emancipation of her prop- 
erty. The interesting feature in the history of the 
wife’s release from the disabilities of the manus is 
its abruptness, as compared with the liberation of 
children from the shackles of the potestas. A woman 
was either wholly in or wholly out of the manus, 
either in law the daughter of her husband, subjected to 
his absolute power in regard to contract and property, 
or free and independent, capable of bargaining with 
him on equal terms. It seems improbable that the 
Roman matron could have emerged at once from the 
condition of slavery to that of an equal with her hus- 
band. It is probably safe to assume that a wife ceased 
to be regarded as property when her husband obtained 
her from her friends without paying for her. A state 
of the law that was in perfect harmony with the buy- 
ing of wives must offend the sense of propriety when 
marriage was entered into on equal terms. 

When we come to the Decennial Legislation we find 
no clear evidence of the real purchase of wives, al- 
though tho form of marriage by sale continued long to 
exist. The time had therefore come when the relations 
of husband and wife in regard to property should be 
determined by the existing moral standard and not by 
any ancient theory surviving merely in a legal formal- 
ity. The manus must yield to the dos. The dos was 
at first perhaps scarcely distinguishable from the manus. 
When a wife married without the form of confirmatio 
or coemptio her husband had no legal right to her 
property ; but if she remained with him a year, and did 
not stay away from him threo nights during that time, 
she passed under his manus. Perhaps the first bar- 
gains were that the husband should havo certain prop- 
erty in place of the manus. Whether this ever existed 
or not we have no knowledge; but another step in ad- 
vance and we are on sure ground. The father gives 
certain property to the husband to support the wife on 
condition that if he (the father) survives the wife he 
shall recover from the husband as much as he gave him 
on the marriage. During the Republic the husband 
was absolute owner of all the wife’s property given to 
him, subject to an obligation to return the property if 
the wifo should die, leaving her father to claim it. It 
was not until the Empire that the process was eifect- 
ually begun that ended in depriving the husband of 
the character of owner, making him in substance trus- 
tee, with the privilege of taking the annual produce of 
the property during the continuance of the marriage. 
The dos comprises every thing which the wife has con- 
tributed, or which has been coutributed on her behalf 





to the husband. The dos must be an addition to the 
husband’s property. The marriage outfit, that is to 
say, the things necessary for the household, may con- 
stitute the entire dos, oronly a part of it. It may con- 
sist in the creation of areal right, or in the remission 
of one; or in the renunciation of aclaim. It matters 
not in what form it is made provided the estate of the 
husband has become enriched. If follows from the 
very nature of the dos that the use of the things con- 
stituting it must be permitted to the husband, and 
further, that sine matrimonio nulla dos, there can be 
no marriage without the dos. The dos is created from 
the moment that the estate of the husband has been 
increased dotis nomine. There exist two modes of 
constituting a dowry. The Donatio dotis, as for in- 
stance when athing is made over in ownership or a 
right is assigned, etc. The Promissio dotis to the hus- 
band. Since the promissio founds a right of action 
and an action in itself benefits the estate of the hus- 
band, the promissio is regarded as constituting a dotal 
gift. Thus the subsequent numeratio, as it is termed, 
is only the fulfillment or carrying out of the gift. No 
action however can be brought before the celebration 
of the marriage; and the claim for the fruits and for 
interest arises only after the expiration of the second 
year. When the father or grandfather on the paternal 
side has promised a dower, it is not necessary, in order 
to give to this paternal promise a legal validity, that a 
particular detailed specification of the dotal goods 
should have been rendered. In the case of an extraneus 
(a person not related to the family), such a promise 
would not be binding Generally the constituting of 
a dos is a voluntary act, when it is termed dos volun- 
taria. Exceptionally, however, certain persons are 
obliged to furnish a dower, in which case it is termed 
dos necessaria; the father, the grandfather, and some- 
times the mother and the stuptator (seducer, etc.), of a 
woman. The dos, which has been furnished out of the 
estate of the father,or other ascendants on the male side 
to the husband for the support of the wife,is termed the 
profecticiu; the dos which an extraneus furnishes, un- 
der the condition of its being repaid by the husband, 
is designated recepticia. A further classification of 
the dos is that into the dos venditionis causa estimata, 
and dos taxationis causa c@stimata. The first arises 
where the dos has been given in such a manner that 
the husband is required to restore only the estimated 
value, and not the goods. The husband is said to pos- 
sess in this case, pro emptore; he must bear the risk 
and he may claim what is termed eviction. It is only 
when he becomes insolvent that the things themselves, 
not their value, are to be regarded as the dotal prop- 
erty. The dos taxationis causa arises when the hus- 
band is required to return tho property itself given as 
ados in natura. Euripides makes Medea complain 
that independent of other misfortunes to which 
women are subject, they were obliged to buy their 
husbands by great sums of money. The poet wrote as 
if Medea had been his contemporary and not a charac- 
ter of the heroic ages in which it was customary for 
the husband to purchase his wife from his relations. 
The same practice prevailed in the East during the 
patriarchal ages; Tacitus says of the ancient Germans, 
“ Dotem non uxor marito, sed uxcori maritus offert.”’ 
The wife does not bring the dowry to the husband, but 
the husband to the wife. Homer speaks of the many 
gifts by which wives were purchased. Miiller observes 
that we know for certainty that daughters in Sparta 
had originally no dower, but were married with a gift 
of clothes only; afterward they were provided with 
money and other personal property. In the time of 
Aristotle so great were the dowers given that nearly 
two-fifths of the whole territory of Sparta had come 
into the possession of females. During the continu- 
ance of the marriage the husband is regarded as the 
owner of the dotal property so fully and completely 
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that he is legally entitled to its full control and use 
and is neither bound to render accounts nor find secur- 
ity. He wasentitled to employ the Vindicatio (an ac- 
tion to vindicate title to real property) against every 
possessor of the dotal property. He likewise possessed 
the amplest right of alienation, with the exception of 
the fundus dotalis, or dotal land. This he could not 
alienate or mortgage, not even with the consent of the 
wife. Again, he could not effect any alteration in the 
legal relations of her real rights. Any alienation was 
void, and the wife may declare it to be void from and 
after the time she became entitled to demand the res- 
titution. Von Vangerow is of the opinion that the 
husband may even vindicate the alienated fundus 
upon giving indemnity to the defendant. Puchta and 
others differ from him on this point. There are ex- 
ceptions to the general rule which must be noted. 

1. In the case of a fundus cestimatus. 

2. Where it iscertain that the dos does not revert to 
the wife or her heirs. 

3. When by a valid permutatio dotis (an exchange of 
the dos) something else is givenin lieu of the fundus. 

To these cases the prohibition does not apply. A 
strict responsibility is imposed upon the husband in 
relation to the future operative rights of the wife. The 
wife, however, is not without a remedy as regards the 
dos, even during her marriage. Sbe may claim that 
the dos shall be applied according to the object. She 
is exempt from providing real security when she ex- 
pects to receive a piece of ground as a dotal gift; she 
may adopt precautionary measures for the preservation 
of her dos, and in case of Eviction, and even during 
marriage, look to the Auctor of the dos, and she may 
claim half the treasure-trove found on the fundus 
dotalis. If her husband becomes poor ora bankrupt, 
the wife is entitled to reclaim her dower. The right 
of the husband to the dos is extinguished by the ter- 
mination of the marriage, and in such a case he must 
return the dower. He is only allowed to retain it 
when ithas been secured to him by agreement. In 
case of the death of the husband, the wife and her 
heirs are entitled to the dos, unless it has been 
constituted by a third party, and its return has been 
stipulated for under this condition. On the death of 
the wife, the heirs are entitled to claim the dos adven- 
titia, except when the extraneus, who has constituted 
the dos, has reserved this right to himself (dos recep- 
titia). In case of the dos profecticia, the person who 
has constituted it takes precedence of the heirs. The 
father, the heirs and the wife have also a claim for 
restitution, though it may not have been promised to 
them. In respect to land, restitution must take place 
immediately upon the dissolution of the marriage; in 
caseof movable property, withina year. The subject- 
matter for restitution is what the husband has received 
dotis nomine. To this, however, must be added all 
fruits and accessions before and after the marriage. 
Fruits acquired during marriage accrue to the husband. 
The husband can claim compensation for necessary 
outlays (impense necessarie) on the dotal property, if 
made to prevent the deterioration or loss of the prop- 
erty. Ulp. Frag. 6, 15; D. 50, 16,79. Paul’s definition 
throws a clearer light on it. He says it is such outlay, 
as if not made by the husband would render him liable 
in damages to the wife to the extent of the loss caused 
by his neglect (D. 25, 1, 4,) e. g., repairing a house, 
planting new trees in place of those decayed; medical 
attendance on slaves, etc. I take it to be such ex- 
penditure for tho permanent improvement of the prop- 
erty. The husband has no right for impense utiles and 
voluptuarie (beneficial improvement), beautifying it. 
For, says Paul, it would be very hard that a woman 
should be compelled to sell her property to pay for the 
improvements that had been made upon it. Justinian 
allowed the estate to be charged with all beneficial 
expenditure, unless the wife had forbidden it. He 








could not charge for impense voluptuarie, or orna- 
mental improvements, but he was permitted to avail 
himself of the actio mandati, the usual action to 
enforce agency, when the wife consented to the outfit; 
and the actio negotiorum gestorum, when she did not, 
C. 5, 13, 1, 5. and had also a jus tollendi. The action 
which lies for the restitution of the dos is actio ex 
stipulata. This action was given by the ancient law 
only when restitution was stipulated for, otherwise the 
action given was that of the actio rei wxoriew, which 
never passed to the heirs. The plaintiff is the party 
entitled to obtain restitution; the defendant, the hus- 
band and his heirs. In addition to the above, the wife 
has the actio hypothecaria, by virtue of her legal mar- 
riage, and also the actio in rem, against every possessor 
of the dotal property. The Donatio Propter Nuptias 
(orto employ the Byzantine name, the Antipherna), 
was an arrangement corresponding to the dos but of 
far less antiquity. The first notion we have of it is in 
a Constitution of Theodosius & Valentinius, where for- 
feiture of the donation is taken along with forfeiture 
of the dos, as a punishment for causeless divorce. 
Justinian says it is in name and really the same as dos, 
being a correlative contribution by the husband to the 
wife. Justinian gave the wife a real action to recover 
the property included in the gift. He says in his In- 
stitutes, that there is also another kind of donation 
inter vivos, unknown to the old jurists. It. was called 
the donatio ante nuptias prenuptial gift), and implied 
as a tacit condition that it should not be binding till 
followed up by the marriage. It was called ante nup- 
tias because it was accomplished before the marriage 
and after the celebration of the nuptials no such gift 
was bestowed. The Emperor Justinus, his father, 
seeing that the increase of doweries after marriage was 
allowed, was the first to permit by his Constitution 
that in such events the donatio ante nuptias might be 
increased also, even though the marriage had already 
taken place. But the name remained, though now 
unsuitable, for it was called prenuptial, while it thus 
received a post-nuptial increase. Justinian carefully 
suiting names to things, called it not ante nuptias, but 
propter nuptias, and put them on the same footing as 
dowries in this respect, that as dowries are not only 
increased but come into being when the marriage has 
already taken place, so too those gifts brought in 
propter nuptias may not only precede marriage, but 
may, even after it is contracted, be both increased 
and settled. The wife has a legal right of mortgage to 
the same, and if the marriage be dissolved by fraud of 
the husband, the donation reverts to her. The custom 
has now, however, become obsolete. The children of 
the marriage had no interest in the donation any more 
than inthe dos. C. 5,318. The relations of property 
subsisting between husband and wife may be the sub- 
ject of mutual contracts. The agreements by which 
this is effected are termed Pacta Dotalia; they do not 
require any particular form and may be concluded 
upon, before, at the time, or after the marriage; must 
not retain any thing repugnant to the aim and object 
of the marriage contract, nor be opposed to good 
morals, nor be contrary to the purport of the dos, so 
as to diminish or endanger the rights of either the 
husband or the wife inregard to it. The pacta must 
not exclude the right to competency, nor the claim for 
compensation, nor the right to the enjoyment of the 
fruits, nor the liability incurred for culpa, nor the de- 
ferring the legal period of restitution. All donations 
between husband and wife are void, and if made to 
any other person who is connected with husband by 
the bond of the patria potestas. Gifts only are void, 
not other acts of liberality. Donations are allowed that 
do not impoverish the donor, nor enrich the donee. 
Neither husband nor wife can institute against each 
other the Actio furti. Both husband and wife must 
strike out the element of theft and choose an action 
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proper and suitable to the circumstances of the case. 
To this important rule there are only two exceptions. 
Where the purloinment takes place at the very moment 
of acontemplated separation; in this case the Actio 
rerum amotarum is given. Where it occurred before 
marriage, and divorce subsequently takes place, the 
action of condictio furtiva revives. When husband or 
wife gives to the other a just cause of separation, the 
guilty party suffers a pecuniary penalty. The guilty 
wife loses her dos, so far as she might have reclaimed 
it after the dissolution of the marriage; where no dos 
has been constituted, she loses one-fourth of her prop- 
erty, the ownership of which goes to the children, the 
usufruct to the father. In case of the wife’s adultery 
the penalty is increased to a third. The guilty hus- 
band loses the donatio propter nuptias, and when 
none has been constituted, he forfeits one-fourth of 
his property, in favor of his children, the mother hay- 
ing the enjoyment of the usufruct. When there are 
no children the property goes in both cases to the in- 
nocent husband or the innocent wife, as the case may 
be. 

The penalty of a second marriage, or as it is termed, 
* Pence secundarum nuptiarum,”’ onthe part of the 
husband or wife, he or she sacrifices whatever he or 
she has received by virtue of the first marriage, whether 
by inheritance or some other beneficial source. The 
party of the second marriage loses also all property in 
that which he or she has inherited, or which he may 
inherit from a child ab intestatio, so far as it has been 
derived from the property of the deceased husband or 
wife. The property goes, in these cases, to the children 
of the first marriage, according to the principle regu- 
lating succession by intestacy. The party marrying a 
second time retains, however, the usufruct. The hus- 
band or wife entering upon asecond marriage cannot 
give to the second spouse more than the minimum 
amount (inter vivos or mortis causa) reserved to a child 
of the first marriage. Whatever has been given in 
excess of this is divisible amongst the children of the 
first marriage. The Binubus or Binuba cannot revoke 
any gift made to the children of the first marriage, ex- 
cept when the child has made an attempt upon the life 
of the parent, or has actually outraged the parent, or 
caused the parent loss of property. The Binuba loses 
the guardianship and right of bringing up the child. 

A woman who remarries within a year of the disso- 
lution of her previous marriage, either by the. death 
of her husband or by divorce, sacrifices in favor of the 
nearest relatives of her husband all she may have 
received from him. She cannot give more than one- 
third of her fortune to her second husband; she can- 
not acquire property either by gift or legacy, and can 
only inherit from relatives ab intestatio, as far as the 
third degree. Should there be children of the first mar- 
riage, in addition to those penalties, the general con- 
sequences of a second marriage take piace. 

In most of the barbarian nations the intended hus- 
band was bound to bestow on, or secure to his wife, a 
certain portion of property by way of dower. When 
there was no contract as to the amount, it was fixed, 
in some nations, at acertain sum. The wife, in gene- 
ral, was entitled to the enjoyment of her dower ffom 
the time of her marriage. By the early laws, the wife 
had absolute dominion over it; latterly she was re- 
stricted in the disposal of it by certain laws in favor 
of her children. Justinian by Novellae, 97, C. 1, and 
127, C. 3, restricted the right which the widow had 
enjoyed by the old Roman laws, and this has been 
followed in the Code Napoleon, art. 1554. The dos or 
dower of the Germans differed from that of the Ro- 
mans in this, that it was given by the husband to the 
wife, not by the wife to the husband. By marriage 
the mundum of the wife was transferred from the 
parents or relations to the husband; and the woman 
became subject to the law of her husband. Marriage 








among the Franks was a species of partnership, in 
which each had their separate rights. The wife might 
sue or be sued in her own name, though it was usual 
for her to give to her husband a mandate authorizing 
him to conduct her affairs; but without such authority 
he could not interfere. All these regulations are 
Roman, and are continued with modifications in the 
Code Napoleon, art. 1984. In some nations every 
thing which the husband and wife jointly acquire dur- 
ing marriage was divided between them or their repre- 
sentatives, at its dissolution. The Ripuarians gave the 
wife or her representatives one-third, the Saxons the 
half. The Alemans allowed the widow to retain, be- 
sidesher dower, all gifts made to her by her own 
family, and whatsoever she had brought from her 
father’s house. Among the barbarians the widow, if 
she continued unmarried, might retain all gifts made 
to her by her deceased husband. The Visigoths seem 
to have allowed the husband and wife each to retain 
ownership of their whole property, but bringing the 
whole into community. Whatever they acquired, liv- 
ing together, they divided between each other. 

The French law binds the husband and wife to be 
faithful, and help and support each other. A husband 
is bound to protect his wife, and the wife to obey her 
husband. The wife is bound to live with her hus- 
band and to accompany him wherever he may think 
proper to reside; and the husband must provide for 
his wife according to his means and station, with all 
the necessaries of life. A wife cannot sue in a civil 
action without the authority of her husband, even if 
she should carry on a business in her own name, or 
when she has property settled upon her, or when sepa- 
rate estates exist between the man and wife; nor can 
she give or receive gratuitously, sell, or mortgage, or 
purchase property without the consent of her husband; 
but the court of first instance has the power of over- 
ruling the husband if he should not consent. If the 
wife carries ou a business distinct from her husband, 
she may, without his authority, bind herself for things 
which appertain to the business. The husband is 
bound also by her acts, unless their estates are sepa- 
rate. If a husband is convicted of felony, interdicted, 
or disappears, the wife cannot maintain an action nor 
contract, without the authority of the court of first 
instance. All general powers given by a husband toa 
wife, even by marriage settlement, are void, except 
those which relate tothe administration of her own 
property. If the husband is a minor the authority of 
the court of first instance is required to enable the 
wife to contract or to maintain an action. A wife can 
make her will without the authority of her husband. 
By the Roman law a wife could not make her will if 
in the power of her father or in manum (as long as it 
existed) of her husband. 

oe 
CUSTOM AS TO THE USE OF STREAMS. 


PENNSYLVANIA SUPREME COURT MAY 3, 1880, 


PENNSYLVANIA COAL Co. v. SANDERSON, 





A coal mining company pumped from its mines water which 
polluted a previously pure stream into which it found its 
way. In an action for damages against the company by a 
riparian owner on the stream, held, that the fact that coal 
mining is an important industry would not relieve defend- 
ants from liability and that they could not justify their ac- 
tion upon the ground that it was the customary mode of 
disposing of water pumped from mines in that region to 
allow it to flow into the streams, there being a lack of the 
necessary age to establish a general custom, and such‘a cus- 
tom would be unreasonable and unlawful. 


CTION by J. Gardiner Sanderson and wife against 
the Pennsylvania Coal Company to recover for 

the injury done to a stream of water running through 
plaintiffs (Sauderson’s) grounds by the working of de- 
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fendant’s colliery. In 1868 plaintiff named purchased 
the premises through which this stream ran and 
erected a house thereon. The stream was one of pure 
water running from a spring above the grounds. This 
stream constituted one of the inducements to plaintiff 
for purchasing, and the improvements on the place 
made by him, which included a fish pond, water pipes 
and dam for forcing the water into his house, cost 
about $80,000. Soon after the improvements were com- 
pleted the defendants opened a colliery about three 
miles above plaintiff's grounds and commenced pump- 
ing the water therefrom, which water found its way 
without being directed by defendants into the stream in 
question. This water so polluted the stream as to ren- 
der it unfit for drinking or washing and so injurious to 
the fish in plaintiff's ponds that they died, and so as to 
cause injury or destruction to the dam and pipes put 
down by plaintiffs. On the first trial of the case 
plaintiffs were nonsuited, but the nonsuit was reversed 
on appeal (5 Nor. 401; see, also, 18 Alb. L. J., 162). From 
a judgment in favor of plaintiffs defendants took a 
writ of error. Other facts as disclosed by the opinion. 





A. T. McClintock, 1. J. Post and Samuel Dickson, for 
plaintiffs in error. 


A. Ricketts, for defendants in error. 


Gorpon, J. The material points in this case have 
been most fully and carefully discussed in the opinion 
delivered by our late lamented brother Woodward in 
this same case, when here before, and which may now 
be found in 5 Nor. 401. As that opinion has been 
faithfully followed in the court below, we are relieved 
of any extended examination of the case as now pre- 
sented. Whether or not the injury complained of re- 
sulted from the act of the defendant in pumping dele- 
terious mine water into the Meadow Brook was fairly 
submitted to the jury, and that body found that that 
was the immediate cause of the injury. When, in 
1868, Mrs. Sanderson purchased her property on Meadow 
Brook, she found the water of this stream pure aud 
valuable for domestic purposes. Her right to have and 
use these waters as she found them is undoubted. This 
right, though of an incorporeal character, was as abso- 
lute as her right to the land through which they 
flowed. But that right has been destroyed, or its value 
seriously impaired, by the direct act of the defendant. 
As then it has been the cause of the injury, why 
should it not be held to an account therefor? The 
answer is twofold: (1) It is said this pollution of this 
brook results from the necessities of coal mining, and, 
as that is an industry important to the welfare of this 
Commonwealth, the right of the plaintiff must yield to 
it. But this argument is fallacious in this, the mining 
operations of the defendant do not involve the public 
welfare, but are conducted purely for the purposes of 
private gain. Incidentally all lawful industries result 
in the general good; they are, however, not the less 
instituted and conducted for private gain, and are 
used and enjoyed as private rights over which the pub- 
lic has no control. It follows that none of them, how- 
ever important, can justly claim the right to take and 
use the property of the citizen without compensa- 
tion. 

(2) It is urged that the customary mode of disposing 
of water pumped from the mines in the Lackawanna 
and Wyoming coal regions has been to allow it to flow 
into the adjacent natural watercourses. Of this proof 
was offered, and that for the purpose of showing a 
general custom thus to use the rivers, creeks and 
smaller streams of this part of the State, and, it may 
be added, so to destroy the rights of riparian owners. 
As a local custom or prescription, this has no applica- 
tion to the case in hand, for the colliery of the defend- 
ant appears to be the only one within the territory 








drained by Meadow Brook, and the pollution of its 
waters has occurred since the plaintiff's purchase. As 
a general custom, it lacks the necessary age, for the be- 
ginning of deep coal mining in the regions above 
named is quite within the memory of men yet living. 
Wanting this it fails in a particular essential to the 
establishment of suchacustom. Jones v. Wagner, 16 
P. F. S. 429. But more fatal still to the defendant's 
pretension is the fact that the effort is thus to justify 
the disturbance of private property for the advance- 
ment of the private interests of the defendant corpo- 
ration, and that, not under the plea of an ancient cus- 
tomary use, arising before the plaintiff acquired title, 
but of a general custom which would authorize the 
present injury or destruction of the rights of riparian 
owners. But a custom such as this would not only be 
unreasonable, but also unlawful, and therefore worth- 
less. Itis urged that mining cannot be carried on 
without this outflow of acidulous water, hence of ne- 
cessity the neighboring streams must be polluted. 
This is true, and it is also true that coal mining would 
come to nothing without roads upon which to trans- 
port the coal after it is mined; therefore roads are 
necessary; but it does not follow that for such pur- 
pose the land of an adjacent owner may be taken, or 
his right of way incumbered, without compensation. 

If indeed the custom set up were to prevail, then, at 
least so far as coal mining companies are concerned, 
there would be an abrogation of the 8th section, art. 
16 of the Constitution, which provides that ‘** munici- 
pal and other corporations, invested with the privilege 
of taking private property for public use, shall make 
just compensation for property taken, injured, or de- 
stroyed by the construction and enlargement of their 
works, highways, or improvements.’’ Not only would 
we thus have a custom superior to the supreme law of 
the land, but one reaching even beyond the possible 
sovereignty of the State, in that it would empower 
private persons, for private purposes, to injure or de- 
stroy private property, and that without compensation. 
A custom such as this is radically bad, and cannot be 
sustained. 

Judgment affirmed. 

Paxson and Sterrett, JJ., dissent. 

Sharswood, C. J., and Green, J., absent. 

a 
FELONIES UNDER FEDERAL LAWS. 
UNITED STATES CIRCUIT COURT, W. D. TENNESSEE. 
JANUARY 31, 1880. 


UNITED STATES V. COPPERSMITH. 


A defendant indicted for making counterfeit coin is enti- 
tled to only three peremptory challenges of jurors under 
section 819 of the Revised Statutes. The offense is not 
a felony under any existing act of Congress. 

All offenses against the United States being statutory, they 
are not felonies if the punishment be less than capital, 
unless they are by the statute so declared to be, either 
in express terms or by necessary implication. 

In the criminal jurisprudence of tho Federal law there are 
three distinct classes of felonies, not capitally punished. 

# 1. Where the offense is declared by statute, expressly or 
impliedly, to be afelony. 2. Where Congress does not 
define an offense, but simply punishes it by its common- 
law name, and at common lawitisafelony. 3. Where 
Congress adopts a State law as to an offense and by that 
law it is a felony. 

Congress has power to create felonies or reduce common- 
law felonies to misdemeanors, but such gradation is 
inapplicable to our system of jurisprudence; and in the 
present state of legislation, to declare an offense a 
felony is brutum fulmen, except that it may incline the 
legislative mind to more severe punishment. In other 
respects it seems an adyantage tothe offender, for he 
then has ten challenges instead of three, and possibly 
may be entitled to be proceeded against only by indict- 
ment and not by information. 
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NDICTMENT for counterfeiting. The facts appear 
in the opinion. 


W. W. Murray, district attorney, and J. B. Clough, 
assistant district attorney, for the United States. 
George Ganit, for defendant. 


HaAmmMonD. J. The defendant being on trial for 
counterfeiting the coin of the United States, has pe- 
remptorily challenged three of the jurors tendered to 
him, and claims the right to challenge another and 
any number to the extent of ten, under section 819 of 
the Revised Statutes. He insists that the offense of 
making counterfeit coin isa felony at common law 
and therefore a felony in the purview of that section; 
he also insists that being punishable by imprisoment 
at hard labor, which necessarily implies confinement 
in a penitentiary, it isafelony according to the ordi- 
nary acceptation of the term in American law; that 
Congress used the term in that sense in this statute, 
and did not intend to indicate capital offenses already 
provided for by the same section of the Revised 
Statutes. 

Section 819, above referred to, is as follows: ‘*‘ When 
the offense charged is treason or a capital offense, the 
defendant shall be entitled to twenty and the United 
States to five peremptory challenges. On the trial of 
any other felony, the defendant shall be entitled to ten 
and the United States to three peremptory chal- 
lenges; and in all other cases, civil and criminal, each 
party shall be entitled to three peremptory challenges,” 
etc. 

It is apparent that it was here intended to designate 
by the term ‘‘any other felony,’’ other offenses than 
capital offenses, for they are otherwise specially pro- 
vided for by this section. 

Prior to legislation by Congress this matter of pe- 
remptory challenges in the Federal courts was in some 
confusion until the Supreme Court declared that they 
might, by rule, adopt the State practice. United 
States v. Shackelford, 18 How. 588; United States v. 
Douglass, 2 Blatchf. 207; United States v. Reed, id. 
455, 447, and note; United States v. Cotlingham, id. 470; 
United Stutes v. Tallman, 10 id. 21; United States v. 
Devlin, 6 id. 71. 

When we could resort to the State practice, it was 
generally found that legislation had accurately regu- 
lated the right of challenge by distinctly classifying 
offenses with such statutory definitions as left no room 
for doubt. But since Congress has legislated we can 
no longer look to the State laws for guidance, nor to 
the common law, but only to the acts of Congress 
themseives, which unfortunately have only increased 
the confusion by the use of an indefinite term. Iam 
not advised of any reported case construing this sec- 
tion, nor of the practice in regard to it, except that it 
is said at the bar that heretofore in this district, ten 
challenges have not been allowed in any case where the 
offense charged was not, by the statute creating it, 
declared to be a felony. The first act of Congress, 
passed March 3, 1865 (13 Stats. 500), after providing*for 
treason and capital offenses, as is done by this section 
819, provided that ‘‘on the trial of any other offense in 
which the right of peremptory challenge now exists, the 
defendant shall be entitled to ten and the United 
States to two peremptory challenges.’’ The criticism 
of Judge Conkling, in the fifth edition of his Treatise, 
page 632, on this act, demonstrates how indefinite were 
the terms used, and he concludes that the section was 
nugatory as to all crimes except treason and capital 
offenses; because the right of peremptory;challenge, 
he says, only exists in cases of felony, and now nothing 
is felony except capital offenses. In this criticism the 


learned district judge of Oregon seems to concur, for 
he also declares the section nugatory. United States v. 
Randall, 1 Deady, 524, 548. Yet, strange to say, the act 
of June 8, *872 (17 Stats. 282), substitutes this word 





felony for the phrase in the act of 1865 which was 
thus condemned because it limited the right of pe- 
remptory challenges to cases of felony and thereby left 
it impossible to determine under the act of 1865 to 
what cases it should apply. Perhaps a proper con- 
struction of the act of March 3, 1865, taken in connec- 
tion with the law as it then stood under the decision 
in the case of United States v. Shackelford, supra, and 
the act of 1840, would have been to look to the State 
practice to determine in what cases the right of pe- 
remptory challenge ‘‘now exists,’’ and to allow ten 
challenges in all such cases; for the State practice then 
furnished not only the rule as to number but the rule 
as to the kind of offense in which the right of.pe- 
remptory challenge existed, as we have already seen. 
There would have been some certainty in this, but 
now there is no other course but to determine by the 
common law what Congress meant in this section of 
the Revised Statutes by the words “ any other felony.” 
If Congress uses a common-law term in defining a 
crime, or in any statute, we must look to the common 
law for a definition of the term used. 2 Abb. Prac. 
171; Conk. Treatise, 178 (5th ed.); United States v. 
Palmer, 3 Wheat. 610; United States v. Wilson, Baldw. 
78, 93; United States v. Barney, 5 Blatchf. 294, 296; 
United States v. Magill, 1 Wash. ©. C. 463. The Massa- 
chusetts Code commissioners, many years ago, in 
enumerating felonies within the provisions of their 
Code, in a note, add that the meaning ‘of the word 
‘felony’ (as by them defined), is limited to the use of 
the word in this Code,and is not to be confounded 
with the common-law signification of the same term, 
whatever that meaning may be, for it is a matter of no 
little difficulty to settle it.’ Report; Title Explanation 
of Terms cited 1 Hale’s P. C. (A. D. 1847) 575, note. 

The Supreme Court of Alabama said, in Harrison v. 
State, 55 Ala. 239, 241, that it is not easy to deter- 
mine in all cases what are felonies and crimen falsi. 
‘“To predicate of an act,’’ says the Supreme Court of 
Ohio, ‘‘ that it is felonious, is simply to assert a legal 
conclusion as to the quality of the act; and unless the 
act charged, of itself, imports a felony, it is not made 
so by the application of this epithet. Indeed, the 
term felony has no distinct and well-defined meaning 
applicable to our system of criminal] jurisprudence. 
In England it has a well-known and extensive signifi- 
cation, and comprises every species of crime which at 
common law worked a forfeiture of goods and lands. 
But under our Criminal Code, the word ‘felonious,’ 
although occasionally used, expresses a signification 
no less vague and indefinite than the word ‘criminal.’” . 
Matthews v. Stute, 4 Ohio St. 539, 542. In the Con- 
stitution of Tennessee the words ‘criminal charge” 
are held to be synonymous with ‘‘crimes,” which is 
said to .mean, technically, ‘‘felonious’’ offenses. Mc- 
Ginnis v. State, 9 Humph. 43. 

The term “felony ’’ appears to have been long used to 
signify the degree or class of crime committed rather 
than the penal consequences of the forfeiture occa- 
sioned by thecrime according to its original significa- 
tion. 1Archb. Cr. Pl. 1, note; 1 Russ. on Crimes, 43. 

Capital punishment by no means enters into the 
true definition of felony. Strictly speaking the term 
comprised every species of crime which occasioned at 
common law the total forfeiture of either lands or 
goods, or both. That was the only test. Felonies by 
common law are such as either concern the taking 
away of life, or concern the taking away of goods, 
or concern the habitation, or concern the ob- 
struction of the execution of justice in criminal 
and capital causes, as escapes, rescues, etc. 1 Hale’s P. 
C. 411. These crimes were of such enormity that the 
common law punished them by forfeiture. 1. The 
offender's wife lost her dower. 2. His children became 
base and ignoble and his blood corrupted. 3. He for- 
feited his goods and chattels, lands and tenements, 
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The superadded punishment was either capital or other- 
wise according to the degree of guilt, that is, the 
turpitude of the offense. There were felonies not pun- 
ishable with death, and on the other hand, there were 
offenses not felonies which were so punishable. How- 
ever, the idea of felony was so generally connected 
with capital punishment, that erroneously, it came to 
be understood that all crimes punishable with death 
were felonies, and so, if a statute created a new offense 
and declared it a felony, but prescribed no punishment, 
by implication of law it was punishable with death. 
This has been changed by statute, and now where a 
felony is created and no punishment prescribed, it is 
transportation for seven years, or imprisonment, with 
or without hard labor, not exceeding two years, and 
for a second felony, transportation for life. 7 and 8 
Geo. IV. The punishment fora misdemeanor at com- 
mon law was fine or imprisonment, or both, unlimited, 
bot in the most aggravated cases seldom exceeding two 
years. Tomlin’s Dict., title ‘‘ Felony;’’ 4 Black. Com. 
94; 3 Inst. 43; 4 Bacon's Abridg., tit. ‘‘ Felony’ and 
tit. “‘Forfeiture;” Viner’s Abridg., tit. ‘* Forfeit- 
ure;”’ 1 Hale’s P. C. 411, 574; 1 Archb. Cr. Prac. 1 and 
note, and p. 185; 1 Russ. on Crimes, 42; 1 Bish. Cr. 
Law, §§ 580-590; U. S. v. Williams, 1 Cranch’s C. C. 
178; Adams v. Barrett, 5 Ga. 404, 412; State v. Dewer, 
65 N. C. 572; United States v. Smith, 5 Wheat. 153, 159; 
United States v. Staats, 8 How. 41. 

Tested by the common law then this term has no 
very exact and determinate meaning and can apply to 
no cases in this country except treason where limited 
forfeiture of estate is allowed. But technically that is 
acrime of a higher grade than felony, although it im- 
ports alsoafelony. If it be conceded that capital pun- 
ishment imports a felony there can be none, at common 
law, except capital crimes. But that test is untech- 
nical and founded in error. It does not always apply, 
and it is as arbitrary to say that a crime punished cap- 
itally is a felony, as itis to say that one punished by 
imprisonment in the penitentiary is a felony. Our an- 
cestors brought with them the common-law grada- 
tions of crime, as they stood in their day, and although 
they organized a government which is wholly destitute 
of a criminal common law, its influence has always 
prevailed to produce incongruities arising out of an 
attempt, even when creating new offenses, unknown 
to any law except our own peculiar system, to keep up 
its gradations of crime. The Supreme Court, in the 
case last cited, points out the distinction betweeu the 
use of the word “felony” as descriptive of an offense, 
and as descriptive of the punishment; pronounces it 
the merest technicality and holds that where a statute 
creates an offense and declares it a felony it is not 
necessary to plead a felonious intent. Bouy. Dict., 
“ Feloniously.’’ The court also speaks of ‘‘ the moral 
degradation attaching to the punishment actually in- 
flicted,”’ and intimates that it is about all that is left 
to us of the common-law idea of felony. There is just 
as much of moral degradation in an offense called by 
the statute-makers a misdemeanor, if punished de- 
gradingly, as if with the same character of punishment 
they call it a felony. 

In American law, forfeiture as a consequence of 
crime being generally abolished, the word “felony”’ 
has lost its original and characteristic meaning, and it 
is rather used to denote any high crime punishable by 
death or imprisonment. Burrill’s Dict., tit. ‘‘ Felony.” 
The termis so interwoven with our criminal law that 
it should have a definition applicable to its present use; 
and this notion of moral degradation by confinement 
in the penitentiary has grown into a general under- 
standing that it constitutes any offense a felony, just 
as, at common law, the idea of capital punishment be- 
came inseparably connected with that of felony. The e 
is therefore much force in the suggestion of counsel 
that since we cannot define this word, as used in this 





statute, by the common law, it must be understood 
that Congress used it in this modern sense. Because, 
where the words of a statute construed technically 
would be inoperative, but construed according to their 
common signification would have a reasonable opera- 
tion, the courts do sometimes adopt the latter con- 
struction. Yet, it will be found that this modern idea 
of felony has come into general use by force of State 
legislation on the subject, so far as it is legally estab- 
lished. From avery early day, and as a necessity, the 
State Legislatures have passed laws defining and 
enumerating felonies as those crimes punishable by 
confinement in the penitentiary; and this has come to 
be the law in nearly every State. In Tennessee the 
law of 1829 elaborately enumerates felonies, and pun- 
ishes them with hard labor in the jail or penitentiary, 
and the act of 1873, ch. 57, makes all crimes, punishable 
by confinement in the penitentiary, felonies, and so 
defines the term. C. & N. 316; Acts of 1873, p. 87. We 
have no such legislation by Congress; section 5391 of 
the Revised Statutes is limited to offenses committed 
in places ceded to the United States, and adopts the 
State law as to such offenses if not otherwise provided 
for; and of course, in such cases, if the offense is a 
felony by State law, it becomes a felony by this sec- 
tion. 

There is no uniformity in the legislation of Congress 
as to the punisbment of criminal offenses, and we 
often find statutory misdemeanors punished more 
severely than statutory felonies; and while some of 
the statutes prescribe hard labor as a part of the pun- 
ishment, when necessarily the confinement must be in 
some prison where it can be so enforced, on the other 
hand the simple imprisonment prescribed may become 
confinement with hard labor by selecting a prison 
where it isa part of the discipline; so that we often 
find prisoners convicted of the same offense and sen- 
tenced to the same punishment, undergoing in fact 
different punishments. Ex purte Karstendick, 93 U. 
S. 396. In this case it is held that it is not the inten- 
tion of our statutes to limit confinement in the peni- 
tentiary to those offenses where hard labor is imposed. 
Rev. Stats., $5539. We find it, therefore, impractica- 
ble to apply any such text as that prescribed by the 
State legislation above mentioned, as the legislation 
of Congress now stands, to the determination of the 
meaning of the word ‘“ felony ’’ as used in section 819 
now under consideration. 

But aside from this, notbing is better settled than 
that we cannot look to the State laws, in the criminal 
jurisprudence of the United States, for the character- 
istic elements which go to make up an offense, and 
enter into it as a part of its legal status; nor to the 
common law, nor even to the character of the punish- 
ment. The Federal courts take no cognizance of State 
statutes in criminal proceedings, and deduce no crimi- 
nal jurisdiction from the common law, which has no 
force, directly or indirectly, to make an act an offense 
not made so by Congress. Though in all matters re- 
specting the accusation and trial of offenders, not other- 
wise provided for, we are referred to the laws and 
usages of the State when the judicial system was or- 
ganized. 1Abb. Prac. 197; 2id. 171; U.S. v. Reid, 12 
How. 361; U.S. v. Lancaster, 2 McLean, 431; U. S. v. 
Peterson, 1 Wood. & M. 806, 309; U. S. v. Shepherd, 1 
Hughes, 520, 522; U. S. v. Taylor, id. 514, 517; U.S. 
v. Maxwell, 3 Dill. 275, 276; U. S. v. Shepherd, 1 Abb. 
431; U. S. v. Cross, 1 MeArth. 149; U. S. v. Black, 1 
Sow. 211; U.S. v. Ebert, 1 Cent. L. J. 205; U. S. v. 
Williams, 1 Cliff.5; U. S. v. Barney, 5 Blatchf. 294; 
U. S. v. Watkins, 3 Cr. C. ©. 441, 451; U. S. v. Ham- 
mond, 2 Woods, 197;'U. S. v. McGill, 1 Wash. C. C. 
463. 
In those cases where the State laws have been adopted 
as in section 5391 Revised Statutes, they stand as if the 
act of Congress had defined the offenses in the very 
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words of the State law; and in those cases where Con- 
gress has been content to denounce the offense by its 
common-law name, as in murderand rape for example 
(Revised Stats., 5339, 5354), they stand as if Congress had 
re-enacted the common law totidem verbis. And in 
such cases, unquestionably, if the crime be a felony at 
common law or by State statute,it is a felony under 
the act of Congress; and if not punished capitally 
would fall within the designation of ** any other felony,” 
as used in this section 819, by force, not of the com- 
mon law or State statute, but of the Federal statute. 
Murder is a felony at common law, but it may be 
doubted if rape is, it having been made so by stat- 
ute. Merton, 2; 1 Hale’s P. C. 226. If this latter 
offense were not punished capitally, and we were con- 
fined as in some of the States to the ancient common 
law, and not that existing at the time of the revolu 

tion, it would become a very difficult matter to deter- 
mine how it was to be ruled under this section 819. 
This is mentioned to illustrate the almost inextricable 
perplexity which arises from the use of this word 
“felony ’’ in the present state of our law, in acts of 
Congress without some statutory definition of it. It 
does not follow, however, because we can find no 
common-law definition of this term which will give it 
and this statute operation according to that law, and 
are forbidden to adopt the definition found in the 
modern use of it in State statutes, that this clause of 
the section is nugatory. The authorities cited show 
that Congress has the undoubted power to create fel- 
onies by legislation operating within the limitations of 
its jurisdiction over crimes, and that from time im- 
memorial Legislatures having general jurisdiction over 
criminal offenses have added felonies to the common- 
law list. United States v. Tynen, 11 Wall. 88. Statutes 
create felonies either by declaring offenses to be felon- 
ies, in express terms, or impliedly, as in the ancient 
statutes, by enacting that the defendant should have 
judgment of life and member where the word ‘fel- 
ony’? is omitted, or where the statute says an act 
under particular circumstances shall be deemed to 
have been feloniously committed. 1 Arch. Cr. Pr. 1, 
and note; 1 Russ. on Crimes, 43, and authorities above 
cited. Now, where the common law operates, this 
declaration, express or implied, entailed the conse- 
quences of forfeiture and if the statute fixed no pun- 
ishment there was superadded by the ancient law the 
penalty of death, and now in England transportation 
and in our American States confinement in the peni- 
tentiary. But it is manifest that the jurisprudence of 
the United States, as long as section 5326 of the Re- 
vised Statutes and other prohibitions of forfeiture of 
estate and corruption of blood as a punishment for 
crime continues to be the law, and as long as Congress 
adopts no general legislation punishing felonies as 
such, either capitally or otherwise, the declaration 
that an offense shall be afelony in an act of Congress 
is merely brutum fulmen, except so far as it inclines the 
legislative mind to affix a more severe penalty for the 
commission of the offense. Notwithstanding this, 
however, it has been, until recent years, the constant 
habit of Congress to declare offenses created by it 
either felonies or misdemeanors in express terms or to 
leave them to be misdemeanors by making no declara- 
tion on the subject. There is no doubt that offenses 
are felonies when so declared to be, and the accused is 
entitled in such cases, where not punished capitally, to 
ten challenges under this section 819, and this is about 
the only substantive effect such a declaration has, un- 
less it be that it further gives the accused the right to 
be proceeded against only by indictment under the 
fifth amendment to the Constitution; though it has 
been judicially declared that under oursystem a felony 
is not an infamous crime in the sense of that amend- 
ment. United States v. Cross, supra, and the other 
authorities above cited. It would seem therefore that 








it is rather to the advantage than the disadvantage of 
the offender to have Congress declare his offense a 
felony. Be this as it may, the clause under considera- 
tion may operate, in other than capital cases, to give 
the defendant ten challenges in the following classes 
of cases: 1. Where the defense is declared by statute, 
expressly or impliedly, to beafelony. 2. Where Con- 
gress does not define an offense but simply punishes it 
by its common-law name, and at common law it is a 
felony. 3. Where Congress adopts a State law as to 
an offense, and under such law it is a felony. 

It only remains to be determined whether the of- 
fense charged in this indictment comes within either 
of these categories. Making counterfeit coin was by 
the ancient common law treason, and subsequently a 
felony, while uttering or passing it was only a misde- 
meanor. Fox v. Ohio, 5 How. 410, 433; Tomlin’s Dict., 
tit. **Coin;’’ 1 Hale’s P. C. 210, 224; United States v. 
McCarthy, 4 Cranch’s C. C. 304; United States v. Shep- 
herd, 1 Hughes, 521. The act of 1790 (1 Stats. 115) de- 
clares counterfeiting the public securities a felony and 
punished it with death. The act of 1825 reduced the 
punishment to hard labor not exceeding ten years. 4 
Stats. 119. The act of 1806, the first to protect the 
coin, declared counterfeiting a felony punishable by 
imprisonment at hard labor. 2 Stats. 404. The act of 
1825 declared counterfeiting the coin a felony punish- 
able with imprisonment at hard labor not exceeding 
ten years. 4 Stats. 121. The act of 1873 declared coun- 
terfeiting treasury notes a felony, as did the acts of 
1847 and 1861. 9 Stats. 120; 12 id. 123; 17 id. 434. 
Counterfeiting postage stamps was declared felony by 
the acts of 1851 and 1853. 9 Stats. 589; 10 id. 256. 
Counterfeiting three cent pieces was by the act of 1865 
made a misdemeanor. 13 Stats. 518. 

The Revised Statutes drop this classification, as does 
the act of 1877, and these offenses are no longer de- 
clared felonies. Rev. Stats., 5414, 5457, 5464; 19 Stats. 
223. And this demonstrates that the legislative will 
no longer declares this offense a felony, and we think 
the felony feature is impliedly repealed. It is argued 
very earnestly, however, that the effect of this is only 
to leave it a felony as at common law. We have al- 
ready shown that under our system there is no com- 
mon-law felony unless Congress merely defines acrime 
which is a felony at common law by its common-law 
name. If the act said ‘‘ counterfeiting ’’ shall be pun- 
ished as prescribed, it would be a felony; but it does 
not say so; it defines the offense for itself and does not 
declare it a felony for the obvious reason that such a 
declaration would not change the character of the 
crime or the punishment, and would be wholly useless. 
Besides, it would be absurd to punish the misdemean- 
ors of uttering and passing counterfeit coin with pre- 
cisely the same punishment, all defined in the same 
section, and then say it was the intention of Congress 
to give a defendant charged with making the counter- 
feit ten challenges, and another defendant who passed 
it only three, while both offenses are defined and pun- 
ished by the same section and with the same punish- 
ment. There is no substantial reason for such a dis- 
tinction. One crime is just as heinous as the other in 
the sense of this statute, and are upon an equal footing. 
It is ruled that the defendant can have but three chal- 
lenges. , 


Nore.—It has been stated that the commissioners 
who prepared the Revised Statutes were so perplexed 
with the word “felony”’ in connection with section 
819 that they applied, by circular, for information from 
the district attorneys and others as to the practice un- 
der the acts of 1865 and 1872. 


The Constitution uses the word “felony” in art. I, 
sec. 6, where senators and representatives are priv-) 
ileged from arrest in all cases except treason, felony, 
and breach of the peace;”’ in art. I, sec. 8, where Con- ' 
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gress is granted power to define and punish “ piracies 
and felonies ’’ committed on the high seas, and offenses 
against the law of nations; and in art. IV, sec. 2, which 
requires a person charged in any State with ‘‘ treason, 
felony, or other crime,’’ who shall flee and be found in 
ahother State to be delivered up. In this last section 
the whole phrase has been construed to mean any of- 
fense against the law of the State from which the 
fugitive flees, and manifestly the word “felony” is 
used synonymously with the word “crime” in the 
same phrase. Kentucky v. Ohio, 24 How. 66. In art. 
II, § 4, the Constitution allows officers to be im- 
peached for “‘ treason, bribery, or olher high crimes 
and misdemeanors.’’ The amendments in art. V use 
the phrase “capital or otherwise infamous crime,”’ 
and in art. XIV, sec. 2, “rebellion or other crime.”’ 
These phrases all show that not much attention was 


paid to technical classification of offenses according to . 


the common law into high treason, petit treason, fel- 
onies, misprisions, misdemeanors and crimen falsi, al- 
though many common-law terms are used. 

The Revised Statutes have, by express words or im- 
plication, declared offenses not capital to be felonies in 
the following sections: 5346, 5356, 5362, 5383, 5394, 5424, 
5425, 5426, 5427, 5448, 5456, 2998, 3105, 3311, 3324, 3375, 
3397, and sec. 5509. The implication may be doubtful 
in some of these sections, but in most of them it is 
quite plain. Offenses are oftener declared misdemean- 
ors, and “ misprision of treason’ and ‘ misprision of 
felony’’ are mentioned respectively in sections 5333 
and 5390. 

It is curious to note the incongruous distribution of 
punishment throughout these statutes, as applied to 
created felonies in contradistinction to the misde- 
meanors and those offenses not called by any name. 

If the original draughtsman happens to be an old 
common-law lawyer the statute separates the crimes 
into felonies and misdemeanors, after the old style, 
but if a modern innovator, it abandons the classifica- 
tion as useless. 

The whole subject is illustrative of what Amos says 
in his ** Ruins of Time,’’ that “the common law of 
crimes is in reality the patchwork of every judge, in 
every reign from Coeurde Lion to Victoria.’”’ Pref. X, 
2 Bouv. Dict., title ‘Criminal Law;” only it is not 
always the judges who do the patching. E.S. H.. 

—_——__>___—. 
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RECEIVER— TAKES SUBJECT TO CLAIM OF LIEN- 
HOLDER NOT PARTY.— A receiver of a railroad was 
appointed in an action to which S., a lienholder, was 
not a party. He was authorized by the court to com- 
plete the railroad and issue certificates therefor. The 
certificates were foreclosed and the road sold, the 
lien-holder not being a party to this proceeding. Held, 
that the lien of S. was not affected. A receiver’s pos- 
session is subject to all valid and existing liens upon 
the property at the time of his appointment. What 
expenses a receiver may properly incur becomes a 
question sometimes of great doubt and difficulty. The 
fundamental idea is that he must preserve the prop- 
erty, and hold the same to be disposed of under the 
orders of the court. To that end he may, under the 
direction of the court, make repairs. Blunt v. Cith- 
erow, 6 Ves. 799; Attorney-General v. Vigor, 11 id. 
563; Thornhill v. Thornhill, 14 Sim. 600. A receiver 
of arailroad may operate it, and pay the expenses in- 
cident thereto, because this is deemed necessary for 
its proper presentation. Ellis v. B., H. & E. R. Co., 
107 Mass. 1. That he may even go further and provide 
additional accommodations, stock, etc., was held in 
Cowdry v. Railroad Co., 1 Wood, 331. In Wallace v. 
Loomis, 97 U.S. 162, it was held that the receiver 





might issue certificates of indebtedness for rolling 
stock, and that the same might be charged upon the 
road as a lien paramount to subsisting liens. It was 
said, however, that the power should be exercised 
with great caution. In Stanton vy. Railroad Co., 2 
Wood, 506, it was held that the court might authorize 
the receiver to borrow money to complete an inconsid- 
erable portion of the road, and make the sums bor- 
rowed a lien paramount to the first mortgage, it ap- 
pearing to be necessary for the protection of the rights 
of the parties in interest. See, also, Kennedy v. St. P. 
& P. R. Co., 2 Dill. 448, where certain work was au- 
thorized in making an extension which was necessary 
to prevent the forfeiture of an important land grant, 
in which all parties were interested. It is said, how- 
ever, in High on Receivers, § 390. that ‘* the receiver is 
seldom authorized to enlarge the operations of the 
company, or extend its line of road, his functions 
being usually limited to the management of the prop- 
erty in its existing condition.”” But alien may not be 
displaced by an order made in a proceeding to which 
the lien-holder is nota party. Snow v. Winslow et al. 
Opinion by Adams, C.J. Seevers, J., dissented on the 
ground that S. was only entitled to a lien which re- 
quired an action to establish when the receiver was 
appointed. 


TRADE-MARK — RIGHT TO, INDEPENDENT OF STAT- 
UTE — INJUNCTION.— In an action to restrain defend- 
ants from using as a trade-mark the words ‘‘ Shaver 
Wagon Eldora,”’ it appeared that defendants, one of 
whom was of the same name as plaintiff, had previously 
been associated with him in business, painted the 
words in ua different form on the wagons manufactured 
by them, and painted their own initials near such 
words. The wagons in general style and in painting 
resembled those manufactured by plaintiff, and were 
not inferior thereto. Held, that there was a wrongful 
use of plaintiff's trade-mark which equity would 
restrain. For three hundred years the common law 
has recognized the right of the proprietor of a trade- 
mark to its exclusive use, and has awarded damages 
for the deprivation of such use. Southern vy. How, 
Popham, 143, 144. The right has been, without inter- 
ruption, recognized and protected by the courts of 
England and the United States from that day to the 
present, in the absence of statutes declaring the exist- 
ence of such right, or providing regulations for its 
exercise and remedies for its deprivation. Many cases 
involving the subject have been decided by the courts. 
The jurisdiction of chancery to restrain the use of a 
trade-mark without the consent of the proprietor was 
first recognized at a later day. In 1742 Lord Hard- 
wicke denied it (Blanchard vy. Hill, 2 Atk. 484), but 
within the last fifty years it has been repeatedly exer- 
cised in England and in this country. No Ameri- 
can case can be found denying it. It has been ex- 
pressly held that the right to the exclusive use of a 
trade-mark, where statutes exist regulating and pro- 
tecting it, does not depend upon such statutes. Der- 
ranger v. Plate, 29 Cal. 292; Filley v. Fassett, 44 Mo. 
173. In the language of Ames, C. J., in Barrons v. 
Knight, 6 R. I. 434, ‘it never could have been a ques- 
tion that a designed imitation by the defendant of the 
trade-mark of the plaintiff, whereby the former fraud- 
ulently passed off his goods in the market as goods 
manufactured by the latter, and to his injury, would 
support an action.’’ The rule is firmly settled that 
chancery will, in a proper case by injunction, protect 
the proprietor of a trade-mark in its exclusive use. 
Certain principles and rules pertaining to the subject 
of trade-marks are applicable to this case. A trade- 
mark is a name, sign, symbol, mark, brand, or device 
of any kind, used to designate the goods manufactured 
or sold, or the place of business of the manufacturer 
or dealer in such goods. The exclusive right in a 
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trade-mark is acquired by its use, which the law does 
not require shall be continued for any prescribed 
time. The trade-mark is often intended to indicate 
the quality of the goods, and it is unlawful to ap- 
propriate it to indicate goods of a quality equal to 
those manufactured or sold by its proprietor. Tay- 
lor v. Carpenter, 11 Pai. 292; Coats v. Holbrook, 2 
Sandf. Ch. 586. The use of a trade-mark, ignorantly 
or innocently, with no intention to defraud or deceive 
the proprietor or the public, will be restrained by 
chancery. Millington v. Fox, 3 My. & C. 338; Cartier v. 
Carlisle, 31 Beav. 292. In order to authorize the inter- 
ference of chancery it is not necessary that the trade- 
mark should be copied with the fullest accuracy. An im- 
itation which varies from the original in some respects 
will berestrained. The rule is that if the imitation is 
calculated to deceive and may be taken for the original, 
its use willbe restrained. Filley v. Fassett, 44 Mo. 175; 
Boardman v. Meriden Brittania Co., 35 Conn. 402; 
Falkenburg v. Lacy, 35 Cal. 52; Woodward v. Lazer, 
21 id. 448; Sexe v. Provezende, L. R., 1 Ch. App. 192; 
Wotherspoon v. Currie, L. R., 5 Eng. & lr. App. 5:8; 
Bradley v. Norton, 33 Conn. 157; Davis v. Kendall, 2 
R. I. 566. See, also, 2 Hill. on Torts, 62; 2 Story’s Eq. 
Jur. (11th ed.), § 951; High on Injunc., ch. 16; Addison 
on Torts (4th ed.), 874. Shaver v. Shaver. Opinion by 
Beck, J. 





MICHIGAN SUPREME COURT ABSTRACT. 
JUNE, 23, 1880. 


RECORD— MISTAKE OF REGISTER IN RECORDING 
DOES NOT PREJUDICE MORTGAGEE.— The statutes of 
Michigan held to provide that a mortgage is consid- 
ered recorded when received by the register of deeds 
forrecord. This officer is required to keep anentry book 
of mortgages in which are set forth the date of recep- 
tion of the instrument,the names of the mortgagors and 
mortgagees, township, where lands are situated, etc. 
Afterward the instrument is to be recorded at length 
in a book kept for the purpose. A mortgage was re- 
ceived and the proper entries made by the register in 
the entry book. In copying the same at length in the 
proper book the name of the mortgagee was omitted. 
Held, that the mortgage was recorded so as to affect a 
subsequent purchaser with notice. Under a New 
York statute, which provided that no mortgage should 
“‘defeat or prejudice the title of any bona fide pur- 
chaser, unless the same shall have been duly regis- 
tered,’’ Chancellor Kent held that ‘‘the registry is 
notice of the contents of it and no more, and that the 
purchaser is not to be charged with notice of the con- 
tents of the mortgage any further than they may be 
contained in the registry. Tbe purchaser is not bound 
to attend to the correctness of the register. It is the 
business of the mortgagee; and if a mistake occurs to 
his prejudice, the consequences of it lie between him 
and the clerk, and not between him and the bona fide 
purchaser.’”’ The statute, he adds, intended the regis- 
try ‘‘as the correct and sufficient source of informa- 
tion; and it would be a doctrine productive] of im- 
mense mischief to oblige the purchaser to look at his 
peril to the contents of every mortgage, and to be 
bound by them, when different from the contents as 
declared by the registry. The registry might prove 
only a snare to the purchaser, and no person could be 
safe in his purchase without hunting out and inspect- 
ing the original mortgage, a task of great toil and 
difficulty. Iam satisfied that this was not the inten- 
tion, as it certainly is not the sound policy of the stat- 
ute.” Frost v. Beekman, 1 Johns. Ch. 288, 298. The 
mistake in the record in that case consisted in a misre- 
cital of the amount secured. The case has been often 
followed. In Sanger v. Coague, 10 Vt. 555, the error 


consisted in misdescribing the land. In Jennings v. 





Wood, 20 Ohio, 26, the name of the grantor in a deed 
was incorrectly given. In Parrett v. Shaubhut, 5 Minn. 
323, the mistake consisted in the omission of one of the 
subscribing witnesses, whereby the deed was made to 
appear insufficiently executed. In Shepherd v. Brub- 
halter, 13 Ga. 443, the name of the mortgagor was not 
appended to the mortgage as recorded. In Sawyer v. 
Adams, 8 Vt. 172, the deed was recorded in an unused 
book and not indexed. Terrell v. Andrew Co., 44 Mo. 
309, was another case of error in giving in the record 
the amount of the mortgage, and the following are 
cases in which the thing conveyed was misdescribed : 
Chamberlain vy. Bell, 7 Cal. 292; Miller v. Bradford, 12 
Iowa, 14; Baldwin v. Marshall, 2 Humph. 116; Brydon 
v. Campbell, 40 Md. 331; Breed v. Conley, 14 Iowa, 
269; Gwinn yv. Turner, 18 id. 1. This court has also 
held that a sheriff's notice of attachment was ineffec- 
tual where by mistake it failed to describe the land 
attached. Barnard v. Campau, 29 Mich. 162. On the 
other hand, it has been held in Illinois, undera statute 
which gave a deed effect as against subsequent bona 
fide purchasers from the time it was filed for record, 
that the grantee was not affected by errors in record- 
ing, he having done all that the law required of him 
when he had filed his deed with the recorder. Merrick 
vy. Wallace, 19 Ill. 486; Polk v. Cosgrove, 4 Biss. 487; 
Riggs v. Boyland, 4 id. 445. So, in Alabama, under a 
statute which made a conveyance “ operative as a rec- 
ord’ from the time it was left for registration, it was 
decided that a mortgage was a valid lien for the 
whole amount, though incorrectly recorded as for 
a smaller sum. Mims v. Mims, 5 Ala. 23. The 
following are cases which recognize the rule that 
filing a deed for record gives it effect as a re- 
cord. Dubose v. Young, 10 Ala. 365; Bank of Ken- 
tucy v. Hagan, 1 A. K. Marsh. 306. The different con- 
clusions in these cases are the result, in the main, of 
differences in the statutes under which the records 
have been made or attempted, and perhaps if all the 
statutes had been alike, all the decisions would have 
been harmonious. Sinclair v. Slawson. Opinion by 
Cooley, J. 


WAIVER—APPEARANCE IN JUSTICE’S COURT.—In an 
action in a justice’s court the court had lost jurisdic- 
tion on account of an adjournment from time to time 
in the absence of defendant. Upon an adjourned day 
the defendant’s attorney answered to the case and ap- 
plied for a postponement to a later hour the same day. 
The plaintiff's attorney objected and the application 
was denied. The defendant’s attorney then stated 
that he appeared specially to object to further proceed- 
ings. Held, that the defect in jurisdiction was waived 
by the acts of defendant's attorney. If he had ap- 
peared specially and for the purpose of assisting the 
suit on account of previous irregularities, there would 
have been no waiver. But if the appearance was for ap - 
other purpose, and with the view to prolong the pend- 
ency of the action, and it contemplated a step adapted 
to a case regularly on foot, it was a waiver of the prior 
defects. Falkner v. Beers, 2 Doug. 117; Clapp v. 
Graves, 26 N. Y. 418; Briggs v. Humphrey, 1 Allen, 371; 
Rittenauer v. McCausland, 5 Black, 540; Heeron v. 
Beckwith, 1 Wis. 17; State v. Messmore, 14 id. 115; 
U. M. T. Co. v. Whittaker, 16 id. 220; Baizer v. Larch, 
28 id. 268; Abbott v. Sample, 25 Ill. 107; Swift v. Lee, 
65 id. 336; Ulmer v. Hiatt, 4 Greene, 439; Clark v. 
Blackwell, id. 441; Deshler v. Foster, 1 Morris, 403. 
The motion for a continuance was a step in the cause, 
and one which meant that the action should be pres- 
ently kept on foot, and there was nothing to qualify 
it. The subsequent explanation did not abate its effect. 
It was not made until the motion was denied, and 
at that time the representation of the parties had be- 
come complete, and the irregularities were waived. 
Lane v. Leach. Opinion by Graves, J. 
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INSURANCE LAW. 

FirRE POLICY— ACTION BY INSURANCE COMPANY 
AGAINST ONE NEGLIGENTLY CAUSING FIRE — JOINDER 
OF PARTIES.— The law is well established that an in- 
surance company which has been compelled to pay, or 
has paid, a loss covered by its policy, has, after such 
payment, aright of action against the personwho wrong- 
fully caused the fire and loss to the amount such insur- 
ance company paid even without any formal assignment 
by the assured of his claim against the party primarily 
liable. And the courts have likewise been very firm 
in supporting the right of the insurance company to 
bring an action in the name of the assured, and will 
not allow the latter to defeat such action even by a re- 
lease or discharge of the person by whose act the dam- 
age was occasioned. Hart v. Western R. Co., 13 Metc. 
99; Monmouth County Fire Ins. Co. v. Hutchinson, 21 
N. J. Eq. 107; Connecticut Fire Ins. Co. v. Railway 
Co., 73 N. Y. 399. These authorities distinctly affirm 
this position on the ground that the assured, by ac- 
cepting payment of the insurer, subrogates the latter 
to his rights, giving such insurer full authority to sue 
the party causing the loss in his name. And where 
the right to maintain an action for a loss by fire 
through defendant's negligence is assigned to several 
insurance companies jointly, such companies may 
maintain the action jointly. Wisconsin Sup. Ct., June, 
1880. Swarthout v. Chicago & North-western Railroad 
Co. Opinion by Cole, J. 


—— VACANCY OF DWELLING — TEMPORARY ABSENCE 
OF FAMILY NOT.— By acondition in a fire policy on 
a dwelling it became void if the house should ‘* become 
vacant or unoccupied without the assent of the com- 
pany. The insured used the premises as his own 
dwelling. About ten days before a fire by which it 
was destroyed he received a dispatch summoning him 
to the bedside of his dying daughter, in another State, 
and with his wife left the house alone, and did not re- 
turn until after the fire. A son who lived near by, un- 
der the direction of insured, visited the house daily 
during his absence to look after the premises and stock 
thereon. Held, that the house was not “ vacant or 
unoccupied, within the terms of the policy. It would 
not convey to an ordinary mind the idea that a house 
is vacant or unoccupied when it has an inhabitant who 
intends to remain in it as his residence, and who bas 
left it for a temporary purpose. If the phrases were 
used in their strict legal sense no one would imagine 
that the tenant was not such an occupant as would be 
liable to the responsibilities attached by law to occu- 
pants, or that there was such a vacancy of possession 
as would suspend possessory rights. It would be bur- 
glary to feloniously break and enter the house, and ar- 
son to maliciously burn it. There may be less occasion 
to care for a house in which no one lives, than for one 
tenanted, buta person temporarily absent will usually 
take some pains to have his premises kept under over- 
sight, and in the present case such provision was made 
for the domestic animals, as well as for the house 
itself. It would be regarded as singular doctrine to 
hold that families leaving their houses on excursions 
or other temporary occasions, cease to occupy them. In 
Cummins v. Agricultural Ins. Co., 67 N. Y. 260, it was 
held that a removal by a son and his family to his 
father’s house, in the neighborhood of his own, to re- 
main with his mother in his father’s house while she 
needed their company, but with the intention of re- 
turning to his own house, which was not dismantled, 
was not a vacating by removal of the son’s house, al- 
though the absence actually continued about three 
months. It was also held in Whitney v. Black River 


Ins. Co., 72 N. Y. 118, that a saw-mill, lying idle for 
several weeks for lack of water or logs, did not thereby 
cease to be occupied during the intervals, and in dis- 





cussing the meaning of the terms reference was made 
to a school-house in vacation as not ceasing to be occu- 
pied for school purposes. Michigan Sup. Ct., April 21- 
1880. Stupetzki v. Transatlantic Fire Insurance Co. 
Opinion by Campbell, J. 

—— TOTAL LOSS— WHAT Is.— In an action on a pol- 
icy which had a provision for an appraisement of 
‘* damage to property not totally destroyed ”’ there was 
a dispute as to whether there was a total or a partial 
loss. Held, that a charge to this effect was not error: 
“A total loss does not mean an absolute extinction. The 
question is whether all the parts and material compos- 
ing the building are absolutely or physically destroyed, 
but whether, after the fire, the thing insured still ex- 
ists asa building. Although you may find the fact 
that after the fire a large portion of the four walls was 
left standing, and some of the iron work still attached 
thereto, still if you find that the fact is that the build- 
ing has lost its identity and specific character as a 
building, you may find that the property was totally 
destroyed within the meaning of the policy.” In Nave 
v. Home Mutual Ins. Co., 37 Mo. 430, it was held that 
a policy of insurance upon a building is an insurance 
upon the building as such, and not upon the material 
of which it iscomposed. See, also, Huck vy. Globe Ins. 
Co. (Mass.) Ins. L. J., Dec. 1879. In Insurance Co. vy. 
Fogarty, 19 Wall. 644, which was an action on a policy 
of marine insurance, the Supreme Court of the United 
States held that the doctrine of an absolute extinction 
of the thing insured is not the truc doctrine, even in 
that class of cases where the rule is stricter than in 
cases like the present. In the course of the opinion, 
in speaking of the case of Hogg v. Augusta Ins. Co., 7 
How. 595, where there was an insurance of jerked 
beef of 400 tons, part of which was thrown into the 
sea, and part of the remainder so seriously damaged 
that the authorities of the city of Nassau refused to 
allow more than 150 tons of it to be landed, the court 
say: ‘‘It will be observed that in this case, as in the 
case of Morcardier v. Chesapeake Ins. Co., 8 Cranch, 
47, the destruction spoken of is destruction as to spe- 
cies, and not mere physical extinction. Indeed, phil- 
osophically speaking, there can be no such thing as ab- 
solute extinction. That of which the thing insured 
was composed must remain in its parts, though de- 
stroyed as to its specific identity. In the case of the 
jerked beef, for instance, it might remain as a viscid 
mass of putrid flesh, but it would no longer be either 
beef or jerked beef. The case of Judah v. Randall, 2 
Cai. Cas. 324, where a carriage was insured and all lost 
but the wheels, is another illustration of the principle. 
A part of the carriage — namely, the wheels, a very im- 
portant part — was saved; but the court held that the 
thing insured — to wit, the carriage — was lost; that it 
was a total loss. Its specific character as a carriage was 
gone.”’ California Sup. Ct., March 29, 1880. Williams 
v. Hartford Fire Insurance Co. Opinion by Ross, J. 

apibemumes 
RECENT ENGLISH DECISIONS. 

AGENCY—SALE ON CREDIT TO AGENT BELIEVED TO BE 
A PRINCIPAL.— Although a seller, who has given credit 
to an agent, believing him to be a principal, cannot 
have recourse against the undisclosed principal, if the 
principal has bona fide paid the agent at a time when 
the seller still gave credit to the agent, nevertheless if 
at the time of dealing in the goods the seller was in- 
formed that the person who came to buy was buying 
for a principal, but was not told who that principal 
was, he may afterward have recourse to the undis- 
closed principal, who will be liable even after payment 
to his agent, unless he has been reasonably Jed to infer 
that the debt has been paid by the agent, or that the 
seller elects to look to the agent alone for payment. 

On 10th March, 1879, defendants gave to C. & Co. an 
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order to buy certain oil. On 12th March C. & Co. pur- 
chased the oil from plaintiffs, stating that it was fora 
principal in the country, but not giving his name. 
Part of the oil was delivered on 13th, and the remain- 
der on 15th March. On tho latter date defendant paid 
Cc. & Co. for the oil by their acceptances, On 17th or 
18th March plaintiffs applied to C. & Co. for payment; 
other applications were made to C. & Co. between 21st 
and 25th March. C. & Co. stopped payment on 27th 
March, and on 28th March application was for the 
first time made to defendants for payment of the price 
of the oil. Defendants repudiated all liability, where- 
upon this action was brought to recover the amount. 
Held, that as no such delay had intervened from the 
purchase of the oil as to lead defendants reasonably to 
infer that plaintiffs looked no longer to their credit, or 
that they looked to the agent alone, plaintiffs were en- 
titled to recover. Cases referred to: Thompson v. 
Davenport, 9 B. & C. 78; Heald v. Kenworthy, 10 Ex. 
739; Armstrong v. Stokes, L. R., 7 Q. B. 598; Smyth 
y. Anderson, 7 C. B. 21. Ct. Appeal, June 11, 1880. 
Irvine & Co v. Watson & Sons. Opinions by Bramwell, 
Baggallay, and Brett, L. JJ., 42 L. T. Rep. (N.S8.) 
800. 


FIRE INSURANCE — CONTRACT OF INDEMNITY ONLY. 
A policy. of fire insurance is a contract of indemnity. 
Premises were held under lease containing a covenant 
to repair, under which the tenant was liable to repair 
injury by gas. An explosion of gas damaged the 
premises. The tenant recovered compensation from 
the party who caused the explosion, and repaired the 
premises. The landlord had received payment under 
a fire policy, and the insurer, on discovering that the 
premises had been repaired, sued for the return of the 
money so paid. Held, (reversing the judgment of 
Lush J.), that the plaintiff was entitled to recover. 
North British Ins. Co. v. London, Liverpool, etc., Ins. 
Co., 37 L. T. Rep. (N. 8.) 629. Ct. Appeal, May 12, 1880. 
Darrell vy. Tibbetts. Opinion by Brett, Cotton, and 
Thesiger, L. JJ. 


LEASE — COVENANT TO PAY TAXES AND ASSESSMENTS 
—WHAT IS AN ASSESSMENT.— Plaintiffs, as owners of 
certain premises, were summoned by the urban sanit- 
ary authority for not complying with a notice to abate 
a nuisance thereon occasioned by defective sewerage, 
and for that purpose to make drainage communication 
with the common sewer. On the hearing of this sum- 
mons a magistrate’s order was made under section 96 
of the Public Health Act, 1875 (38 and 39 Vict., ch. 55), 
directing plaintiffs to execute the works in question, 
which they accordingly did. Defendant was tenant of 
the premises under a lease, by which he covenanted to 
“ bear, pay, and discharge’ certain specified taxes and 
rates, “ and all other taxes, rates, duties, and assess- 
ments taxed, charged, rated, assessed, or imposed on 
the said demised premises or any part thereof, or upon 
the landlords or tenants in respect thereof.’’ Held, by 
Bramwell and Baggallay, L. JJ. (Brett, L. J., dissent- 
ing), that under this covenant plaintiffs were entitled 
to recover from defendant the costs of executing the 
above works. Judgment of Grove, J., affirmed. Cases 
referred to: Tidswell v. Whitworth, L. R., 2 C. P. 326: 
Thompson v. Lapworth, L. R., 3 C. P. 149; Crosse v. 
Raw, L. R., 9 Exch. 209; Rawlins v. Briggs, L. R., 3 C. 
P. D. 368; Hartley v. Hudson, L. R., 4 C. P. D. 367; 
Sweet v. Seager, 2 C. B. (N.S.) 119; Payne v. Burridge, 
12M. & W. 727. Ct. Appeal, June 23, 1880. Budd y. 
Marshall, 42 L. T. Rep. (N.8.) 793. 


MARITIME LAW —CARRIER—STOPPAGE IN TRAN- 


siru.— Where the master of a ship has still the char- 
acter of carrier and retains a lien for freight upon the 
cargo, the fact of a subsale and handing over of a de- 
livery order for the cargo to the sub-purchaser, and 
actual receipt by him of part, does not put an end to 
the transitus so as to defeat the unpaid vendor’s right 





to stop the surplus proceeds payable by the sub-pur- 
chaser, after discharging intermediate equities. Ew 
parte Golding, Davis & Co., re Knight & Son, 42 L. T. 
Rep. (N. 8.) 270; 13 Ch. Div. 628, followed. Ct. Appeal, 
May 13, 1880. Ex parte Falk; re Keill. Opinions by 
James, Baggallay and Bramwell, L. JJ., 42 L. T. Rep. 
(N. 8.) 780. 


——__>_—__———_. 


NEW BOOKS AND NEW EDITIONS. 


32D New JerRsEY Equity REPORTS. 

Reports of Cases decided in the Court of Chancery, the Pre- 
rogative Court, and on appeal in the Court of Errorsand 
Appeals, of the State of New Jersey. John H. Stewart, 
Reporter. Vol. V. Trenton, N. J., 1880. Pp. xxvi, 907. 

MHIS volume of this most admirable series is full of 

interest. The following cases are annotated in the 
most thorough manner by the reporter: Cray v. Cray, 

p.25.— A denial of a marriage de jure, because com- 

plainant had another husband living when she married 

defendant, accompanied by an admission of a mar- 
riage de facto, presents a proper case for alimony pen- 
dente lite. Smillie v. Titus, p. 51. —A mortgage 
executed by a prisoner, while under arrest on a charge 
of appropriating gold intrusted to him to be refined, 
the prisoner confessing the crime, is not void for 
duress. Central R. R. of N. J. v. West Line R. R. Co., 

p. 67.—A complainant must elect between his suit 

pending in the State court and his suit for the same 

cause pending in the Federal court. Homeopathic M. 

L. Ins. Co. vy. Marshall, p. 103.—In the absence of 

fraud or duress a married woman cannot contradict 

her acknowledgment of a deed. Williams v. Vreeland, 

p. 135. — Specific performance will be decreed of an 

oral promise by A to B, in consideration of a legacy 

from B, to pay Ca part thereof. Hedges v. Norris, p. 

192. — The statute of limitations does not bar a suit in 

equity for the recovery of a legacy payable only out of 

the personalty. Cooper v. Bloodgood, p. 209.—A ri- 
parian owner granted lands, including the water front 
between high and low-water mark, with the usual 

covenants of title, and procured for the grantee a 

wharf license, by virtue of which the grantee builta 

wharf on the granted premises. Subsequently, without 
notice to the grantor, the grantee obtained from the 

State a riparian lease of the premises. Held, that the 

necessity for such lease was under the circumstances 

in equity not tantamount to an eviction. Bussom vy. 

Forsythe, p. 277.— The legitimacy of a heir may be 

contested, notwithstanding the intestate’s recognition 

of his legitimacy by entries in his family bible, and in 
other ways, and notwithstanding it was never ques- 
tioned until after the death of all the ancestry, and just 

as distribution was to be made. Parker v. Reynolds, p. 

290.— General creditors of a testator are not “ag- 

grieved,” within the meaning of the Constitution, so 

as to have aright of appeal from an order of the or- 
phan’s court directing the sale of lands to pay debts of 
the estate. Palys v. Jewelt, p. 302.—A receiver, ap- 

pointed by an equity court, can be sued at law for a 

tort, but only by leave of the equity court. American 

Dock, ete., Co., v. Trustees of Public Schools, p. 428.— 

A State cannot be sued without its own consent, or a 

constitutional provision or special enactment to the 

contrary. Johnston v. Hyde, p. 446.—One who has 
granted lands, reserving a right to maintain an open 
raceway over them, is not estopped, by his acqui- 
escence in the substitution of a small wooden trunk, 
from insisting on the restoration of the raceway. 

Cook vy. Cook, p.475.—Communication of a venereal 

disease by husband to wife is ‘‘extreme cruelty,” for 

which a divorce will be granted. Yorston v. Yorston, 

p. 495. — Acquiescence by a wife, for seven years, in 

a divorce obtained by her husband, irregularly, as she 

avers, the husband having married again and had two 
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children by the second wife, is fatal to her application 
for a divorce. Bailey v. Ross, p. 544.—An intestate 
died without issue, wife, or father, and never having 
had any brother or sister of the whole or half blood. 
His mother survived, and was entitled to his lands for 
life. His nearest relatives were two brothers of his 
father, and a sister of his mother, and several children 
of deceased uncles and aunts. After his death, and 
during the life of his mother, the two uncles and the 
aunt died, leaving children. Held, that the last took 
to the exclusion of the uncles and aunts who died in 
his life-time. Gilmore v. Tuttle, p. 611.— A case con- 
cerning the proper exercise of a trustee’s discretion in 
making investments. Fort v. Edwards, p. 641.—A 
testator bequeathed his wife $5,000, ‘‘ to be paid to her, 
as far as can be, out of the insurance money coming to 
my estate from the insurance on my life.’”’” He had 
three policies on his life, amounting to $2,500, all pay- 
able to his wife, on which he always paid the prem- 
iums, which he always kept in his possession, and 
which he delivered to his executor. He had no other 
life insurance. Held, that the amount of these poli- 
cies, received by the widow, must be credited on the 
legacy. English v. English, p. 738.—In 1875 a wife left 
her husband, on account of his abuse of marital rights, 
taking with her their two children, a boy and girl, then 
aged six and four years respectively. She sued fora di- 
vorce, but this was denied on his promise of conjugal 
kindness. She refused to return to him, notwithstand- 
ing his entreaties. J//e/d, that this was not such ‘ mis- 
conduct ”’ as should deprive her of the custody of the 
children, she being capable and willing to maintain and 
educate them, the boy being of a delicate constitution 
and they preferring to remain with her, although the 
father was sober, moral, industrious, and of pecun- 
iary ability. We also note the following: Kuhn v. 
Jewett, p. 647. — Owing to defendant’s negligence, pe- 
troleum being carried on a railway train, burst its 
tanks, was set on fire, flowed into a brook, and was 
carried by the water to and ignited the complainant’s 
barn, at a considerable distance. Held, that defend- 
ant was liable. Thornton v. Ogden, p.723.— A convey- 
ance executed for a very inadequate consideration, by 
an unmarried sister to her brother, in whose house she 
was an inmate, in confidence that be would deal justly 
by her, set aside. Laible v. Ferry, p. 791.—Where ex- 
ecutors, carrying on business under a will, had, with- 
out authority, used the proceeds to improve the lands 
of the testator, not subjected to the risks of trade, and 
which under the will belonged in remainder to married 
women and infants, held, that this would not justify 
the court in charging the estate of the remaindermen, 
to any extent,with {the trade debts. Mayer vy. Attorney- 
General, p. 815.— In an insolvent mutual life insurance 
company, the holders of matured policies are preferred 
creditors, and the holders of running policies are 
members of the corporation, and the former cannot be 
called on to share, pro rata, losses occurring after their 
claims matured; but where, at the date of the insolv- 
ency, the risk on endowment policies had not been 
terminated, the holders of such policies are not credit- 
ors, although all the premiums liable to be called for 
had been paid. 





CORRESPONDENCE. 


‘CERTIORARI FROM CouRTS-MARTIAL. ° 


Editor of the Albany Law Journal: 

A case, which may be of interest to the readers of 
the JoURNAL, is now pending in the Supreme Court 
in this county. Until quite recently, Jacob Spahn, 
Esq., of the city of Rochester, was major and engineer 
of the 12th Brigade, 7th Division, N. G. 8. N. Y., on 
the staff of Brig.-Gen. Wm. H. Briggs, commanding 
said brigade. He was also editor of a military column 





in the Rochester Democrat and Chronicle. In this 
column there appeared from time to time comments on 
the militia, which were not entirely of a compliment- 
ary nature. Similar comments appeared in some of 
the other papers of that city. Now, had the author of 
these comments been simply and solely an editor, out- 
raged military honor might have made its grievances 
known by some irreligious remarks, but it certainly 
would not have made them known in any other way. 
The fact that the author held a commission in the 
militia was the burden which sat heavy upon the souls 
of his comrades in arms. 

Wherefore Col. 8. 8S. Eddy, commanding the 54th 
regiment of the 12th brigade, preferred charges against 
Major Spahn, alleging that he had been guilty of con- 
duct unbecoming an officer and a gentleman, and con- 
duct prejudicial to good order and discipline, in caus- 
ing and procuring to be published the comments 
before mentioned. Thereupon a court-martial was 
convened, which, on or about the 18th day of June, 
1880, found Major Spahn guilty of the charges and 
sentenced him to be cashiered. This sentence was ap- 
proved by Maj.-Gen. Henry Brinker, July 3d, 1880. 
On the 31st day of July, after the time within which 
an appeal to the commander-in-chief could be taken 
had expired, Major Spahn obtained a writ of certiorari 
at a Special Term of the Supreme Court, held by Hon. 
F. A. Macomber, returnable at a Special Term to be 
held in the city of Rochester on the last Monday in 
August, 1880. This writ was directed to and served 
upon the members of the court-martial and Adjutant- 
General Frederick Townsend. 

Now the idea of having the matter brought*before 
the civil tribunals was utterly repulsive to the militia; 
and so it came to pass that a motion was made at the 
August Special Term, in behalf of the adjutant-gen- 
eral, to have the writ of certiorari “ annulled, vacated, 
and set aside,’’ on the following grounds: 1. That the 
writ should have been directed to the commander-in- 
chief instead of the adjutant-general, and 2d, that 
Major Spahn had made no attempt to take the appeal 
to the commander-in chief, provided by section 195 of 
the Military Code, as amended by chap. 275 of the 
Laws of 1878. The motion was argued by George 
Raines, Esq., for the respondent and R. E. White, 
Esq., for the relator. The first ground was soon aban- 
doned; but in support of the second ground the re- 
spondent’s counsel cited the cases of The People ex rel. 
Gray v. Phillips, 67 N.Y. 582, and The People ex rel. 
Corwin et al. v. Walter, 68 id. 403. The principal case 
cited by the relator’s counsel was that of The People 
ex rel. Garling v. Van Allen, 55 N. Y.31, and as it was 
directly in point, it was decisive. The motion was 
denied, and it was ordered that the adjutant-general 
prepare and file with the clerk of Monroe county a copy 
of all the record and proceedings directed by the writ 
to be returned, on or before the last Monday of Sep- 
tember, either party having the right to notice the writ 
for argument at the Special Term to be held at the 
city of Rochester, September 27, 1880. ‘‘So there the 
thing remains;’’ and it now devolves upon the civil 
courts to determine to what extent an entrance upon 
the arduous and dangerous duties appertaining to the 
life of a militiaman debars a citizen from carrying on 
his business or exercising his profession. 

Sept. 13, 1880. H, 


APPARENTLY INCONSISTENT DICTA. 


Editor of the Albany Law Journal: 

In the case of Armstrong v. Henry M. Cummings and 
Charles D. Ingersoll, 20 Hun, 313, Mr. Justice Barrett 
observes (Davis, P. J., concurring), the case being one 
concerning the jurisdiction in summary proceedings of 
a civil justice in the city of New York, whose power in 
such proceedings extends only over certain wards of 
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the city, “It is insisted that the justice was without 
jurisdiction. If that were so it should have been 
proved as a matter of fact that the premises were not 
situated in either the nineteenth or the twenty-second 
ward. * * * It is proper to say that the courts 
will take judicial notice of the statute creating these 
wards, and so we find the premises in question within 
their boundaries.”’ P. 314. 

In the case of The People ex rel. Duchardt v. William 
H. Kelly, 20 Hun, 549, the statement is mado per Cur- 
iam (Davis, P. J., Brady and Barrett, JJ.), this being 
a certiorari to review a summary proceeding had be- 
fore the justice of the sixth judicial District Court in 
the city of New York, “ the case was tried upon the 
assumption on both sides that the premises were in 
fact in the sixth judicial district. Although that fact 
is within our personal knowledge, we cannot take judi- 
cial cognizance of it.” P. 551. 

Why the court may not take judicial cognizance of 
the sixth judicial district if it may take notice of the 
wards of the city does not appear entirely evident. 

From what source the members of the court derived 
their knowledge concerning that district, although not 
stated, isa matter of necessary inference. Knowledge 
concerning its boundaries could have been derived 
only from Laws of 1860, chap. 300, where the wards 
compusing the district are mentioned. 

Does not the court take notice of this public statute? 
Does not settled practice as well as ** the doubtful vir- 
tue”’’ of consistency require the court to do so? 

New York, Sept. 9, 1880. C. W.S. 


CooLey’s AMERICAN CONSTITUTIONAL LAW. 


Editor of the Albuny Law Journal: 

Judge Cooley, in his manual of American Constitu- 
tional Law (Student’s Series), after stating that the 
jurisdiction of the Federal courts in cases of prize is 
exclusive, goes on to say (p. 114): “ But it is also ex- 
clusive in all cases of maritime torts and contracts, 
and liens for maritime services, though suits in per- 
sonam in the same cases, whether authorized by the 
principles of the common law or by State statutes, are 
cognizable only in the State courts.” 

The word “only” in the above extract is probably a 
misprint for ‘‘also.”’ It is not likely that the author 
overlooked common law remedies in the Circuit 
Courts of the United States, as wellas libels in per- 
sonam in the District Courts, the less so, as in Leon 
v. Galceran, 11 Wall. 187, one of the cases cited by 
him, the opinion of the court begins thus: 

‘Mariners, in suits to recover their wages, may pro- 
ceed against the owner or master of the ship in per- 
sonam, or they may proceed in rem against the ship or 
ship and freight, at their election. Where the 
suit is im rem against the ship or ship and freight, 
the original jurisdiction of the controversy is 
exclusive in the District Courts, as provided by 
the ninth section of the Judiciary Act, but when 
the suit is in personam against the owner or mas- 
ter of the vessel, the mariner may proceed by libel 
in the District Court, or he may, at his election, pro- 
ceed in an action at law either in the Circuit Court, if 
he and his debtor are citizens of different States, or in 
a State court as in other causes of action cognizable in 
the State and Federal courts exercising jurisdiction in 
common-law cases, as provided in the eleventh section 
of the Judiciary Act.” 

To the same effect are The Belfast, 7 Wall. 624, also 
cited by the author, and numerous other cases which 
explain the meaning and operation of the reservation 
in the ninth section of the Judiciary Act of 1789, ‘ sav- 
ing to suitors in all cases the right of a common-law 
"ea where the common law is competent to give 
t.°? 

In Steamboat Co. v. Chase, 16 Wall. 552, the court (per 





Clifford, J.), say: ‘‘ Properly construed a party under 
that provision may proceed in rem in the admiralty, if 
a maritime lien arises, or he may bring a suit in per- 
sonam in the same jurisdiction, or he may elect not to 
go into into admiralty at all, and may resort to his 
common-law remedy in the State courts, or in the Cir- 
cuit Courts of the United States, if he can make 
proper parties to give the Circuit Court jurisdiction of 
his case.”’ 

It is submitted, however, that even after the text 
has been corrected as above suggested the author’s ac- 
count of the jurisdiction in admiralty and maritime 
cases is not entirely satisfactory. 


BALTIMORE. T. B. M. 


LAw REportTs. 


Editor of the Albany Law Journal: 

While fully concurring with what you say on page 
142 of your present volume in reference to brevity in 
law reporting, I think no report should be considered 
complete that does not contain a memorandum of all 
authorities cited by counsel. When this is omitted 
there is no way of knowing whether or not prior cases 
in point were overlooked. Besides, the collection of 
authorities isan immense saving of labor to counsel 
looking up any similar question, 

Yours, etc., 

New York, Sept. 14, 1880. 

ee eee 


NEW YORK COURT OF APPEALS DECISIONS. 


T. following decisions were handed down Tuesday, 

Sept. 21, 1880: 

Judgment affirmed with costs — Thornton v. Wabash 
Railroad Co.; Bommer vy. American Spiral Spring Co.; 
Remington Paper Co. v. O’ Dougherty; O’ Dougherty v. 
Remington Paper Co.; Wayne County Savings Bank v. 
Low; Harris vy. White; Simmons v. Cloonan; Thomp- 
son v. Bank of British North America; Taylor v. 
Mayor, ete., of New York ; Hynes v. McDermott ; Hen- 
lein v. Powers; Reynolds v. Robinson ; James v. Burch- 
ell; Hlarrington v. Clark; McCombs vy. Alien; Howe 
Machine Co. v. Harrington. —— Judgment affirmed 
with costs. Appeal from order granting a new trial as 
to defendant Smith, dismissed with costs — Hun vy. 
Cary. —— Judgment reversed and new trial granted, 
costs to abide event — Ponvert v. Belmont ; Crispen v. 
Babbitt ; Burnett v. Snyder (two cases); Carr v. Breese ; 
Bray v. Farwell; Thompson v. MacGregor; Halstead 
v. Seaman; Viele v. Judson; Wuring v. Somborn; 
Mansfield v. Beard. —— Judgment modified by strik- 
ing out the affirmative relief as to parcels eight and 
nine and as so modified affirmed, without costs in this 
court to either party— Remington Paper Co. v. 
O’ Dougherty. —— Order affirmed with costs — In the 
matter of opening of Eleventh avenue, People ex rel. 
Thurston v. Town Auditors of Elmira; Woodmansee v. 
Rogers, in re Manhattan Savings Institution.——Order 
of General Term reversed and judgment on verdict 
affirmed with costs— Brill v. Tuttle. —— Orders of 
General Term and Special Term reversed without 
costs — The People ex rel. Egan v. The Justices of the 
Marine Court of the City of New York. —— Order of 
General Term reversed and that of Special Term af- 
firmed without costs. Motion to dismiss appeal de- 
nied with $10 costs — Sheridan v. Andrews. —— Order 
of General Term reversed, and that of Special Term 
affirmed with costs — In re Robbins to vacate, etc.; In 
re New York Episcopal Public School to vacate. —— 
Order affirmed and judgment absolute for respondent 
on stipulation with costs — Lafond v. Deems; Gerould 
v. Wilson. Order of General Term reversed and 
judgment of Special Term affirmed with costs — Con- 
ger v. Conger. —— Order reversed in so far as it di- 
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rects that the amended order be inserted in the case 
on which the appeal in this action is now pending 
before the General Term and affirmed_as to the rest of 
the order without costs to either party in this court — 
Carter v. Beckwith. —— Motion to dismiss appeal de- 
nied without costs, and order affirmed with costs — 
Lord v. Harrison. —— Order modified by making it 
one of reversal simply, without costs to either party 
in this court — In re Guardian of Hubbard. —— Ap- 
peal dismissed with costs— In re Kings County Eleva- 
ted Railway Co.; American National Bank of New 
York v. Wheelock. 
———__»____—— 
NOTES. 
HE publishers of%the American Law Review, in an 
advertisement on the cover of the current number 
of that periodical, print some half dozen commenda- 
tory expressions, by eminent judges, concerning Judge 
Cooley’s recent manual of American Constitutional 
Law, and then quote the adverse opinion of the South- 
ern Law Review, remarking that it shows ‘“* how much 
a ‘Review’ may differ from such excellent judges, on 
matters connected with their specialties.” This isa 
cruel thrust at some of the independent book notices 
of the American Law Review. 

Many of our contemporaries, legal and lay, at home 
and abroad, have cupied from our columns Mr. Rogers’ 
amusing article on ** Drinks, Drinkers, and Drinking,” 
and have given him and this JoURNAL due credit; but 
the Luzerne Legal Register (with which we have not 
the honor of exchanging) copies it, apparently as orig- 
inal, leaving off the last paragraph and the name of the 
writer, and ignoring ourselves. Was the editor illus- 
trating the subject in person? 

The September number of the Criminal Law Maga- 
zine contains a leading article on Larceny by agent, 
servant, or clerk, anda number of interesting cases in 
full, among which are State v. Fellows, on what con- 
stitutes criminal adultery, and Gordon v. Common- 
wealth, on the competency of grand jurors as wit- 
nesses, both of which are annotated. The editor might 
have referred in the note on the former, to the recent 
case of Montana vy. Whitcomb, 1 Mont. 359; S. C., 25 
Am. Rep. 740, holding that a married person cannot 
commit fornication, and observing that if either of the 
offenders is married, it is adultery; and Hood v. State, 
56 Ind. 263; S. C., 26 Am. Rep. 21, holding, contra the 
principai case, that to constitute adultery the woman 
must be married. 

Mr. Benj. Vaughan Abbott announces an Index Di- 
gest of Text Books. ‘‘The purpose of the work is to 
direct the lawyer to the particular passage in any text- 
book wherea given topic is treated; and to render 
available all that is valuable in the 1,500 or 2,000 vol- 
umes of text-books, so that the reader may know 
what text-books to consult, and the particular section 
or pages where the intelligent discussion of each 
point in all the topics of the law is to be found. The 
number of volumes of Abbott’s Index Digest will de- 
pend somewhat upon the general voice of the bar upon 
the comparative advantages of embracing a large num- 
ber of treatises, or of limiting the work to the consid- 
eration of the more modern text-books. At present, 
four or five volumes are contemplated, embracing 
about two thousand volumes of the most esteemed text- 
books in all branches of the law. The publishers re- 
spectfully solicit any expression of opinion on this 
subject which the friends of such an undertaking may 
feel willing to give.’’ Perhaps the request for ‘ex- 
pression of opinion’? does not contemplate any but 
favorable opinions, and therefore we withhold our 





opinion. We agree with the publishers, at least, that 
such a work (if patronized) would tend to sell text- 
books. 





In these days when it is popularly supposed that a 
man’s will may be set aside for almost any eccentricity 
which he can be shown to have possessed in his life, 
and which popular supposition is supported by many 
verdicts and by not a few courts, the case of Lee v. Lee, 
4 McCord, is interesting as showing how differently 
things were managed in the year 1827. It is safe to say 
that such a will as that of Mason Lee, made and exe- 
cuted by such an individual, would not,in the year 
1880, be permitted to stand. Here is the will: An 
estate worth $50,000 was left to the States of Tennessee 
and South Carolina, his heir at law and his two ille- 
gitimate sons being disinherited. No part of his estate, 
the will especially enjoined, should be “in any wise 
inherited by any of my relatives while wood grows or 
water runs.’’ His executors, one of whom was de- 
scribed as ‘‘one of the first-rate Baptist preachers,” 
were empowered to defend the will ‘“*so long as there 
is money left to fee the best lawyer in Charleston.” 
Here is the testator: A man who believed in witches; 
who believed that an influence could be exerted on his 
body and mind from a distance; that some of his rela- 
tions were in his teeth, and in order to dislodge them 
he had fourteen drawn. He made his own clothes; 
his pants were like petticoats, his coat was a blanket 
with a hole cut in it. He kept his hair cut close to 
prevent the witches getting hold of it. He had fifteen 
swords of great size, one of which he carried constantly. 
He slept in the day time, and kept awake at night. 
He believed he had the devil nailed up in his fire-place. 
His house was a hovel adjoining a pig-sty. He was 
easily alarmed; the ticking of aclock frightened him. 
He cut off the tails of his cattle, giving as a reason that 
they made themselves poor fighting flies, and if their 
tails were off they would get fat; he also cut off the 
ears of all his horses and mules. A reason which he 
gave for not providing for one of his sons was that he 
was histwin brother. The will of this extraordinary 
person being contested on the ground of insanity, was 
sustained by a jury,and on appeal by the Supreme 
Court. —Central Law Journal. 


The London Law Journal says, “It is stated that the 
attorney-general has granted his fiat for the issue of a 
writ of error from the judgment of the Court of Ap- 
peal to the House of Lords, in the case of Castro v. 
Reginam. In spite of the strong expression of opinion 
by Lord Justice James, we think this course is fully 
justified.” A singular action is pending, says the 
London Telegraph, before the Imperial Royal Tribunal 
at Marburg. An Italian commercial traveller sues the 
Siid-Bahn Company, for injuries sustained by him 
through a railway accident which recently happened 
upon their line. The plaintiff, at the very moment in 
which the collision took place, was introducing a junk 
of Bologna sausage into his mouth on the point of a 
pen- knife, and the shock imparted to him by the acci- 
dent caused him to widen that feature by an involun- 
tary slit, some two inches in length. For the pain and 
disfigurement thus incurred he claims a large pecun- 
niary indemnity. The railway company, however, re- 
fuses to admit any obligation to compensate a person 
for injuries incurred by his own indecorousness of 
conduct and evil manners, pleading that ‘tno decent 
person eats with his or her knife, and that the plaint- 
iff, having hurt himself in the very act of committing 
a social delict, must bear the consequences of his of- 
fense.’’ Weshould suppose he might set up the custom 
of commercial travellers to eat in that way. The case 
resembles that of the dentist who was injured by a 
jolt of the cars while he was biting off a cigar. 
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CURRENT TOPICS. 





TTORNEY-GENERAL YOUMANS, of South 
Carolina, has sent us his argument for the 
plaintiff in the controversy between Messrs, Simp- 
son and Willard as to the title to the office of chief 
justice of that State. The Constitution provides 
that the judges shall be elected by joint vote of the 
general assembly, for the term of six years, to be so 
classified that one shall go out of office every two 
years, and that vacancies shall be filled by the like 
election, ‘‘ provided, that if the wnerpired term does 
not exceed one year, such vacancy may be filled by ex- 
ecutive appointment.” Chief Justice Moses died in 
office, and on May 15, 1877, Chief Justice Willard 
was elected in his place. The term for which Chief 
Justice Moses was elected did not expire until July 
29, 1880. On December 18, 1879, the claimant, Mr. 
Simpson, was elected to fill the vacancy about to be 
occasioned by the supposed expiration of Chief 
Justice Willard’s term. The question now is, 
whether Chief Justice Willard’s election was in 
legal effect for a full term of six years, or only for 
the unexpired time of Chief Justice Moses’ term. 
The argument involves the meaning of the word 
‘vacancy,’ as used in the Constitution, and upon 
this point we should think the proviso quite signifi- 
cant. 


Chief Justice Willard, however, in person, makes 
an ingenious argument to the contrary. He says: 
‘*Tt is clear that section 11 embraces both the case 
of a vacancy occurring by reason of the expiration 
of the constitutional term of six years, and that of 
a vacancy occurring before the expiration of such 
constitutional term by reason of death, resignation, 
orremoval. Its language is, ‘ All vacancies in the 
Supreme Court, or other inferior tribunal, shall be 
filled,’ etc. Disregarding, then, the case of an un- 
expired term that does not exceed one year, which 
is treated of in the proviso to that section, it places 
all vacancies that may occur from any cause in a 
single class, and the authority for filling such va- 
cancies is conveyed in the same language as it re- 
gards each member of that class.” ‘‘ But it is con- 
tended that there is reasonable ground to infer an 
intent that the Legislature should have power to 
elect for a term less than six years, in the case of 
casual vacancies. The source pointed out as the 
ground of this inference is the expression used in 
the Constitution to indicate the object of the classi- 
fication there made, namely, ‘that one of the jus- 
tices should go out of office every two years.’ It is 


claimed that this ought to be read as equivalent to 
a declaration that when any vacancy should occur 
by casualty, the Legislature should temporarily sup- 
ply the vacancy until the end of the term comes 
around, so that the system of intervals of two years 
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should not be deranged.” ‘‘ Certainly nothing but 
merely speculative ground exists for drawing such 
an inference.” It seems to us that this argument is 
fallacious, first, in assuming that section 11 furnishes 
the only direction for supplying a vacancy caused 
by full service and expiration of term; second, that 
the two years’ provision has any thing to do with 
the question. Section 2 prescribes that the judges 
shall be elected by the general assembly, and shall 
continue in office until successors are elected and 
qualified. That is complete in itself. Then section 
11 prescribes that ‘‘all vacancies shall be filled by 
election as herein prescribed,” except that when 
‘‘the unexpired term does not exceed one year, such 
vacancy shall be filled by” the governor. Does this 
section refer to any thing but casual vacancies? We 
think not. Otherwise it would be a superfluous pro- 
vision, for the mode of election has been already 
prescribed and is moreover therein explicitly re- 
ferred to. It seems pretty clear that the latter sec- 
tion was added simply to provide for casual vacan- 
cies and unexpired terms, and for the same class of 
vacancies as are referred to in the provision for exe- 
cutive appointment. 





The General Term of the New York Supreme 
Court for the Third Department have affirmed Jus- 
tice Westbrook’s order, in the Belden case, to the 
effect that against the State, the courts cannot give 
an affirmative judgment, even for a counter-claim or 
set-off interposed by a defendant sued by the State; 
and that the usual stipulation to submit to judg- 
ment absolute on an appeal from an order granting 
a new trial will not alone authorize an affirmative 
judgment against the stipulating party, on a coun- 
ter-claim appearing in the pleadings, but not passed 
on at the trial. See 21 Alb. L. J. 481. The New 
York Daily Register, in connection with this decis- 
ion, draws attention to the recent ruling of Judge 
Russell, of the New York Superior Court, in Rust v. 
Hanselt, to the following effect: Judgment abso- 
lute was rendered against a defendant in accordance 
with his stipulation, given on his appeal from an 
order granting to plaintiff a new trial, and a refer- 
ence was ordered to ascertain the amount due to the 
plaintiff; the referee reported that nothing was due 
to the plaintiff, but that there was a sum due to the 
defendant on his counter-claim; held, that the de- 
fendant’s right to affirmative relief was lost by the 
judgment rendered on his stipulation, and that he 
could not enter judgment for the amount found due 
him. 


A correspondent last week, while agreeing with 
our views of brevity in law reporting, thinks no 
report should be considered complete which does 
not contain a memorandum of all authorities cited 
by counsel, not only to show whether prior cases in 
point were overlooked, but to assist counsel in simi- 
lar cases. We agree to this with some modifica- 
tion. Of course our remarks were aimed against 
the practice of inserting entire briefs of counsel, 
but we think even a memorandum can well be dis- 
pensed with in a majority of cases, certainly in all 
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cases involving familiar and well-settled principles. 
Again, the memorandum can well be dispensed with 
where the opinion of the court elaborately discusses 
the cases in point. And finally, the memorandum 
can well be dispensed with, in nearly all cases, ex- 
cept as to the argument of the unsuccessful counsel. 
There are no better reports in this country than Mr. 
Chaney’s Michigan, and Mr. Stewart’s New Jersey 
Equity, and neither of these habitually furnishes 
even a memorandum of the arguments. On the 
other hand, we know of nothing more distracting 
and useless than the photographic reports of the 
arguments of counsel in the English reports, with 
the interruptions of the judges, pertinent or imper- 
tinent, as it may happen. It must be borne in mind, 
on the question of the usefulness of the memoran- 
dum, that as a rule, three cases out of four cited by 
counsel are not in point, and at least a quarter can- 
not even by courtesy be deemed to have any rele- 
vancy to the case under discussion. It is too much 
to require reporters to examine and sift the cita- 
tions. 


Partisanship received a just rebuke in the nomi- 
nation of Judge Rapallo for the office of chief judge 
of the Court of Appeals, in place of Chief Judge 
Church, deceased, and in the discussions which took 
place in the convention. This nomination, and that 
of Chief Judge Folger for the same post, the pub- 
lic will recognize as the fittest that could be made. 
The nominees are two of the only three remaining 
members of the court as reorganized under the Con- 
stitution of 1870; and by their long and faithful 
service, by their large attainments and intellectual 
capacity, by their dignified and courteous demeanor, 
by their mental equipoise and calmness, and by the 
public and private purity of their lives, they have 
earned the entire confidence of the public, irrespect- 
ive of party. They have adorned the judgment 
seat, and whichever shall be called to the chief post, 
the court will continue harmonious and efficient, 
and will feel in all its members the satisfaction that 
a just appreciation of excellent public service al- 
ways brings to those who render it. 

The question on which we recently commented, 
whether a sale of a good-will prohibits the vendor’s 
subsequent dealings with the old customers unsolic- 
ited, is thus remarked upon by the Solicitors’ Jour- 
nal: ‘‘It seems to us, with deference, that the law 
as thus left permits great fraud. A man who sells 
his good-will has only to incur the damages caused 
by one breach of his duty not to solicit, and the 
custom of the old customers may be effectually 
stolen and lawfully retained. No doubt in many 
cases one purchase at a shop does not make the pur- 
chaser a regular customer, but in the case under 
consideration the trader is practically sure of the 
custom if he can only get the old customers to learn 
the existence of his business; and this can be done 
effectually by the solicitation of one purchase. It 
appears to us that the only point in favor of the de- 
cision of the Court of Appeal was stated by Lord 
Justice Brett — that an injunction against actually 





dealing with the old customers would in effect be an 
injunction against the public. This is an ingenious 
theoretical quibble. The injunction would only 
touch a small number of the public. The honesty 
of the trading community at large affects them all. 
No doubt the public benefit is of paramount im- 
portance, but it is undoubtedly of vastly greater 
moment that the frauds of traders should be checked 
than that a limited number of persons should be de- 
prived of the right of going to two shops instead of 
being confined to one.” It seems to us that this 
reasoning is illogical in assuming that solicitation is 
the only means of resuming trade with the old cus- 
tomers. Advertising and setting up the business, 
without solicitation, would accomplish it to a large 
extent. If parties choose to bind themselves, on 
the sale of a business, not to resume that business 
in that neighborhood, that is one thing; if they 
choose simply to sell the good-will of the old busi- 
ness, that is quite another. Parties must be judged 
by their contracts. Unless a sale of a good-will 
shall be held to be equivalent to a covenant not to 
resume the same business, the decision in question 
must be right. The doctrine involved in the con- 
trary argument has never been held, and probably 


never will be. 
~—_—— 


NOTES OF CASES. 

N McAbe v. Thompson, Minnesota Supreme Court, 
Aug. 30, 1880, 6 N. W. Rep. 479, the question 
was whether unfinished burial cases and coffins, 
held by a manufacturer for the purpose of being 
finished and sold, constituted part of his stock in 
trade, within the meaning of the exemption law. 
The court said: ‘*The respondent here, as shown 
by the findings, which are reasonably supported by 
the evidence, was a manufacturer, engaged in the 
business of buying burial cases and caskets, which 
were in an unfinished condition, but which were so 
far advanced in the process of manufacture as to be 
ready for the trimmings on the outside and the lin- 
ing on the inside, and finishing them himself by his 
own work and labor, and the addition of such other 
materials as were necessary to fit them for sale and 
use. It is found as a fact that this additional work, 
labor, and material were necessary in order to finish 
them, and to fit them for sale and use; and the un- 
contradicted evidence shows that they would thereby 
be enhanced in value about two-thirds. The prop- 
erty which is the subject of this action, and which 
it is claimed was exempt, consisted of several of 
these incomplete and unfinished burial cases and 
caskets, which the respondent had thus bought and 
was holding for the sole purpose of so finishing and 
fitting them for sale and use. They constituted as 
much a part of his stock in trade, within the mean- 
ing of the statute, liberally construed, as it must be, 
as did the screws, nails, trimmings, and lining, which 
were used in completing or finishing them.” It was 
also held that ‘‘the failure of respondent to inter- 
pose his claim of exemption as to such property at 
the time of the levy could uot work any estoppel 
against his making the claim subsequently, for it is 
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neither found nor shown that the officer did, or omit- 
ted to do, any thing by reason of such act of omis- 
sion of the respondent, or that the plaintiff in the 
execution was in any way prejudiced thereby.” In 
Vanderhorst v. Bacon, 38 Mich. 669; S. C., 31 Am. 
Rep. 328, it was held that the right to exemption 
was not waived by the debtor's failing to claim it 
and receipting for the goods. 


In the late English case of Hatcher v. Ball, the 
question of restraining the use of a person’s name, 
and the publication of a false advertisement, was de- 
cided. The plaintiff was the owner of an hotel at 
Dawlish called Hatcher’s Royal Albert Hotel, and 
the defendant owned an adjoining hotel called the 
Royal Hotel. The defendant had married a daugh- 
ter of Hatcher the father, and had since December, 
1877, placed over his door ‘‘ Hatcher’s”’ Royal Ho- 
tel. The defendant had also recently advertised his 
hotel as the only hotel at Dawlish having an unin- 
terrupted sea view. The plaintiff complained of 
this advertisement, as his hotel also had a sea view. 
The plaintiff had advertised his hotel as having a 
splendid sea view. Pollock, B., said: ‘* Both on 
principle and on the authority of decided cases, 
there was no sufficient case here calling for the in- 
terference of the court. As to the first part of the 
motion in reference to the use of the word ‘ Hatcher,’ 
it was clear that word had been used by the defend- 
ant without question since the year 1877, and there- 
fore there was no case either for an interim order, or 
in fact for an injunction at all. As to the adver- 
tisement, he was also of opinion no case had been 
made out for interference. It was no doubt true 
that the defendant’s advertisement would deceive, 
and in fact it could scarcely be said that any hotel 
could have an uninterrupted sea view from all its 
windows. People should no doubt not exaggerate 
in their advertisements, but it was a question of de- 
gree how far any advertisement constituted an ac- 
tionable injury. Looking at the question in a rea- 
sonable light, would it be said that such an adver- 
tisement would constitute an injury, for instance, at 
Brighton or any of those towns where nearly all the 
hotels would have a sea view? The only question 
was, would such an advertisement make any differ- 
ence where there was perhaps only one other hotel 
with a sea view? There was here no affirmative 
statement that the plaintiff's hotel had no sea view, 
and therefore the case did not come within the 
class of cases of Thomas v. Williams and Thorley’s, 
etc., Company v. Massam. It was also clear that de- 
fendant did not claim any distinctive name so as to 
come within another class of cases, and therefore 
on the whole the motion failed.” 


In United States v. DeMott, commissioner’s court, 
district of New Jersey, 3 Fed. Rep. 478, it was held 
that section 3995 of the Revised Statutes, provid- 
ing that ‘‘any person who shall knowingly and 
willfully obstruct or retard the passage of the mail, 
or any carriage, horse, driver, or carrier carrying 
the same, shall, for every such offense, be punisha- 








ble by a fine of not more than $100,” is applicable 
to a person stopping a train carrying the United 
States mail, although he has obtained a judgment 
and writ of possession from a State court against 
the railroad company in respect to the lands about 
to be crossed by such train. Patterson, commis- 
sioner, said: ‘‘Nor could the fact of want of re- 
muneration by the relators to such owner, if proven 
in the case, enter as an element for consideration 
here. The United States were no party to any 
laches by the relators in that respect, nor are they 
alleged to have been or to be cognizant of or privy 
to that failure by this company, or any preceding 
organization. In the absence of notice, or of the 
fact being brought to their knowledge, they would 
be justified in regarding the title of the relators to 
the land on which their tracks were laid to be as 
good as that of any other road over which their 
mails were carried. They found a road constructed 
and in running order, and recognized and used it 
for postal service, just as they do an ordinary high- 
way. To apply the principle of caveat emptor to 
them in such cases, and say they were bound to 
look up the title of every railroad and spur and 
branch, and ascertain if it was clear of claim and 
cloud, would seem to impair, to a serious extent, 
the efficiency and benefit of the service.” ‘*My 
opinion is that no ultra or decisive steps should have 
been taken by the owner at so early a date. On be- 
ing advised of the facts the authorities of the 
United States, in equity, would have been com- 
pelled to make compensation, or fall back on the 
bonds of the company. They would have no fair 
claim to use the road, upon notice of the facts 
shown here, unless by agreement with the owner. 
But until such notice their right to carry the mail 
remained the same as before.” 


Campbell v. James, U. 8. Circuit Court, Southern 
District of New York, 3 Fed. Rep. 513, is a decis- 
ion important to postmasters. The plaintiff had 
recovered a judgment of more than $60,000 dam- 
ages against Postmaster James, of New York city, 
for unlicensed use of his patented stamp for cancel- 
ling postal stamps. The defendant moved for a cer- 
tificate under section 989 of the Revised Statutes of 
the United States. That section is as follows: 
‘¢ When a recovery is had in any suit or proceeding 
against a collector or other officer of the revenue for 
any act done by him, or for the recovery of any 
money exacted by or paid to him, and by him paid 
into the treasury, in the performance of his official 
duty, and the court certifies that there was probable 
cause for the act done by the collector or other offi- 
cer, or that he acted under the direction of the sec- 
retary of the treasury or other proper officer of the 
government, no execution shall issue against such 
collector or other officer, but the amount so recov- 
ered shall, upon final judgment, be provided for 
and paid out of the proper appropriation from the 
treasury.” The motion was denied, on the ground 
that a postmaster is not an ‘‘ officer of the revenue.” 
The court said: ‘‘It is clear that the word ‘reve- 
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nue,’ in all these forms of expression, means only 
the revenue from customs. The act does not relate 
to revenue from any other source. So far as it re- 
lates to revenue from any source it relates only to 
revenue from customs. The words ‘ officers of the 
revenue,’ in section 12, mean officers of the revenue 
from customs. The words ‘officers of the revenue’ 
in section 989 of the Revised Statutes, which is a 
mere revision or reprint of section 12 of the act of 
1863, can have no different meaning from what it 
would have had if there had been no revision or re- 
print. Under said section 12 the words ‘ otheg offi- 
cers of the revenue’ would never have been con- 
strued to mean a postmaster. Therefore, they can- 
not be so construed in section 989 of the Revised 
Statutes. The revision cannot change the meaning 
of the same words by displacing the enactment 
from the connection in which Congress originally 
placed it. This is the view held by the post-office 
department itself; for in the report of the post- 
master-general to the president, of November 8, 
1879, reference is made to this suit, and to the de- 
cision on it, by the interlocutory decree, adverse to 
the defendant James, and it is stated that ‘there is 
no provision of Federal law to secure ‘ certificates 
of probable cause’ to United States officials, other 
than treasury officials, in cases of adverse judg- 





ments for acts done in their official capacity.’ This 
is unquestionably a correct view. For what acts 
done in their official capacity ‘ treasury officials’ may 


have certificates granted to them, under the statute, 
and whether such acts can ever include the act of 
infringing a patent, are questions not involved in 
this case.”’ 





CONSTRUCTIVE FRAUD— PHYSICIAN 
AND PATIENT. 

[* Audenreid’s Appeal, 89 Penn. St. 114, A. was 

70 years old, very wealthy, infirm and confined 
to the house, but of sound mind and judgment. F. 
was his physician and confidential friend. A. exe- 
cuted a contract with F., by which, in considera- 
tion of one dollar and F.’s services in securing cer- 
tain stock for A., A. agreed to transfer a certain 
interest in the stock to F. F. received thereby 
about $50,000. A. having died, his executors sued 
to set aside the transaction. Jield, that F. was at 
liberty to show that the transaction was a gift; that 
a physician is not prohibited from receiving a gift 
from his patient by reason of the mere relation; and 
that the burden of proof of fairness is not on the 
defendant. 

So far as the burden of proof is concerned, we 
are inclined to believe this is opposed to the almost 
unanimous current of authority. The following are 
the principal cases of gifts from patient to physi- 
cian and contracts between them: 

Gibson v. Russell, 2 Y. & C. 104. Here a deed of 
real estate from an aged and infirm person to his in- 
timate friend and medical attendant was set aside 
for traud, one of the circumstances in proof being 
that the deed stated, contrary to the proof, a pecu- 
niary consideration, £1,000. In fact the grantor 





furnished that sum to the grantee to support a col- 
orable payment. It also appeared that the patient 
had been under insane delusions. On these grounds 
the decision is distinguished in the principal case. 
This is the only hostile decision there referred to. 

In Dent v. Bennett, 4 My. & Cr. 269, Lord Chancel- 
lor Cottenham said: ‘* A medical attendant obtains 
from his patient, eighty-five years of age, an agree- 
ment to pay him £25,000 for services completed two 
years before, the regular charge for which had been 
previously paid; and this privately, without the in- 
tervention of any third person, and carefully con- 
cealed until after the death of the patient.” ‘It 
was argued, upon the authority of the civil law, and 
some reported cases, that medical attendants were, 
upon questions of this kind, within that class of per- 
sons whose acts, when dealing with their patients, 
ought to be watched with great jealousy. Un- 
doubtedly they are; but I will not narrow the rule, 
or run the risk of in any degree fettering the exer- 
cise of the beneficial jurisdiction of this court by 
any enumeration of the description of persons 
against whom it ought to be most freely exercised. 
‘The relief,’ as Sir 8. Romilly says in his celebrated 
reply in Huguenin v. Baseley — (from hearing which 
I received so much pleasure tha‘ the recollection of 
it has not been diminished by the lapse of more 
than thirty years) — ‘the relief stands upon a gen- 
eral principle, applying to all the variety of rela- 
tions in which dominion may be exercised by one 
person over another;’ and when I find an agreenient, 
so extravagant in its provisions, secretly obtained 
by a medical attendant from his patient of a very 
advanced age, and carefully concealed from his pro- 
fessional advisers and all other persons, and have it 
proved that the habits, views, and intentions of the 
testator were wholly inconsistent with those pro- 
visions, I cannot but come to the conclusion that the 
medical attendant did obtain it by some dominion 
exercised over his patient.”” The court also held 
that the agreement was void at law, the money be- 
ing payable at death, as it was an inducement to 
hasten the patient’s death. 

Doggett v. Lane, 12 Mo. 215, was a case of a sale 
by patient to physician, and there was no proof of 
inadequacy of price. The transaction was sus- 
tained. 

Billaye v. Southee, 9 Hare, 534, was the case of a 
poor patient, becoming rich, and executing to his 
physician a note for £325, an amount greatly in ex- 
cess of his services, and without the rendition of 
any account. The court restrained the enforcement 
of the note beyond the amount justly due for ser- 
vices, saying: ‘‘No part of the jurisdiction of the 
court is more useful than that which it exercises in 
watching and controlling transactions between per- 
sons standing in a relation of confidence to each 
other; and in my opinion this part of the jurisdic- 
tion of the court cannot be too freely applied, either 
as to the persons between whom or the circum- 
stances in which it is applied. The jurisdiction is 
founded on the principle of correcting abuses of 
confidence, and I shall have no hesitation in saying 
it ought to be applied, whatever may be the nature 
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of the confidence reposed, or the relation of the 
parties between whom it has subsisted. I take the 
principle to be one of universal application, and the 
cases in which the jurisdiction has been exercised 
—those of trustees and cestui que trust, guardian 
and ward, attorney and client, surgeon and patient 
—to be merely instances of the application of the 
principle.” ‘‘It is said that he intended to be lib- 
eral,” ‘‘ but intention imports knowledge, and liber- 
ality imports the absence of influence; and I see no 
evidence in this case either of knowledge or of the ab- 
sence of influence; and where a gift is set up between 
parties standing in a confidential relation, the onus of 
establishing it by proof rests upon the party who has 
received the gift.” 

In Pratt v. Barker, 1 Sim. 1,°a case of physician 
and patient, the evidence showed knowledge and 
absence of influence, and the transaction was sus- 
tained. 

In Popham v. Brooke, 5 Russ. 8, a patient, suffer- 
ing from apoplexy and a diseased organization of 
the brain, and capable of talking only in monosyl- 
lables, and that with difficulty, executed to the sur- 
geon of the ship on which he had been voyaging, 
and who had attended him, an instrument, giving 
him an annuity of £100 for his life, in consideration 
that he would live with him and attend him profes- 
sionally. The Master of the Rolls remarked: ‘If 
it were admitted that Colonel Popham was of ca- 
pacity to understand, and did perfectly understand, 
the nature and effect of these instruments, they 
could not be maintained by the defendant. On the 
8th of July, the defendant was informed by Dr. 
Nevinson that Colonel Popham could not recover, 
nor survive long; and either on that or on the pre- 
ceding day, the defendant stated to Mrs. Popham 
his own opinion that Col. Popham could not survive 
more than a month or six weeks. When, therefore, 
these instruments were executed on the 12th of 
July, the defendant well knew that he was in fact 
giving little or no consideration for so large a gra- 
tuity; whereas Col. Popham must have executed 
them in the hope of a prolonged life. Under such 
circumstances it would have been the bounden duty 
of the defendant to have declined a compensation 
of that character, even if Col. Popham had pressed 
it on him, and had been in truth capable of busi- 
ness.” 

In Ashwell v. Lomi, L. R., 2 P. & D. 477, it was 
held that although there is no rule of law which 
forbids a man to bequeath his property to his medi- 
cal attendant, yet it is not a favorable circumstance 
for one in such a confidential position, with respect 
to a patient laboring under a severe disease, to take 
a large benefit under such patient’s will, more par- 
ticularly if it be executed in secresy, and the whole 
transaction assumes the character of a clandestine 
proceeding, and in such a case the onus will lie very 
heavily upon the party benefited to maintain the 
validity of the will. 

In Allen v. Davis, 4 DeG. & S. 133, an aged gen- 
tleman had accepted a draft for some £262 in favor 
of a dentist, the latter averring that it was in con- 
sideration of an oral agreement, no third person be- 





ing present, that he was to attend to the acceptor’s 
teeth and supply him with artificial teeth, during 
life. The acceptor dying before the maturity, held, 
that the draft must be surrendered. The court 
said: ‘‘In a case of imputed fraud, the plaintiff is 
entitled to ask of the court, as a judge of fact, 
whether an inference of fraud—of gross fraud — 
arises from the case as Mr. Davis has himself stated 
it. And I think it quite impossible to ask any rea- 
sonable being to draw any different inference from 
such materials.” Citing Dent v. Bennett. 

Cadwallader v. West, 48 Mo. 488, was the case of 
a patient, aged, feeble, deaf, and of very weak mind, 
bestowing all his estate on his attending physician, 
who lived with him and had controlling influence 
over him, for an extremely trifling compensation. 
The transaction was set aside. The court said: 
‘* Owing to the relation which the parties sustained 
toward each other, the deed was presumptively the 
result of undue influence, and therefore prima facie 
void for that reason. It has been repeatedly declared 
by learned chancellors that the mere relation of pa- 
tient and medical adviser was sufficient to avoid the 
contracts of the former made with the latter, during 
the continuance of such relation.” Citing Dent v. 
Bennett. The court then go on to say that this pre- 
sumption is not repelled by the evidence, the sub- 
stance of which is given above. 

In Crispell v. Dubois, 4 Barb. 393, a will had been 
drawn by the testatrix’s physician and confidential 
adviser, devising him a considerable amount. The 
court said he ‘‘stood in relation of special confi- 
dence to the testatrix, both as her medical attendant 
and confidential adviser,” and that the onus of proof 
was on him as propounder of the will. 

Story says (1 Eq. Jur., § 314): ‘Similar consid- 
erations” (i. e., as to the presumption of unfairness 
and the burden of proof) ‘‘ apply to the case of a 
medical adviser and his patient. For it would be a 
meager sort of justice to say that the sort of policy 
which has induced the court to interfere between 
client and attorney, should be restricted to such 
cases; since as much mischief might be produced, 
and as much fraud and dishonesty be practiced, if 
transactions were permitted to stand which arose 
between parties in equally confidential relations.” 

In Hare and Wallace’s note to Huguenin v. Baseley, 
2 White and Tudor’s Lead. Cas. in Eq. 1230, it is 
said: ‘‘A physician is within the circle of confi- 
dential relations while attending on his patients, and 
until the influence arising from this source has ceased 
to operate.” 

This question arose in a case at nisi privs in Eng- 
land, in August, 1880, before Mr. Justice Stephen, 
in Mitchell v. Homfray. This was an action, brought 
by the executors of the late Mrs. Geldard, to recover 
asum of £800, alleged to have been advanced on 
loan by the old lady to Dr. Homfray, but which he 
claimed to have received as a gift. The judge, in 
summing up, said that if one person chose volunta- 
rily to confer a benefit upon another, to give money 
(or other things) without fraud, or any undue pres- 
sure or solicitation, or without intention to defraud 
creditors, and if he has a perfectly good title, the 
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property in the money (or goods) is as absolutely 
transferred as that in goods sold and delivered. 
Upon this principle a broad and important exception 
had been grafted by the Court of Chancery. There 
are certain relations of life in which one person ob- 
tains so much influence over another by reason of 
the relationship which exists between them that the 
former can hardly avoid being more or less under 
temptation. The relationship, for instance, between 
priest and penitent is of so delicate a nature, and so 
liable to abuse, that any advice given by priest to 
penitent is regarded with a jealous eye and guarded 
by strict rules. The same may be said of the rela- 
tionship existing between client and legal adviser, 
and between a patient and the medical man who 
attends him. With regard to this latter relation- 
ship, which was the important one in the present 
case, his lordship said he should follow the line laid 
down by Lord Justice Turner in the case of Rhodes 
v. Bate, 35 L. J. Rep. Chance. 267, and should tell 
the jury that the law was that if a gift be made by 
a patient to a medical man during the existence of 
the relationship, the gift would be set aside, unless 
at the time when the gift was made, the patient had 
competent and independent advice with regard to 
the giving of it. 

Counsel for the appellee in the principal case cited 
Jackson v. Ashton, 11 Pet. 255. The court there said: 
‘*We now come to consider the fourth ground taken 
by the complainants; which is, that from the relation 
which existed between the defendant and Mrs. Good- 
win, she could make no valid contract with him. He 
was her pastorand agent.” ‘‘ Some years before the 
mortgage deed was signed, Mrs. Goodwin did be- 
long to the church under the charge of the defend- 
ant; but this relation had ceased long before the 
death of Goodwin; but if this relation existed in 
fact, it is not charged in the bill. Does the profession 
of aclergyman subject him to suspicions which do 
not attach to other men? Is he presumed to be dis- 
honest ? It will indeed exhibit a most singular 
spectacle, if this court should by its decision fix this 
stain upon the character of a class of men who are 
generally respected for the purity of their lives, and 
their active agency in the cause of virtue. They 
are influential, it is true, but their influence depends 
upon the faithfulness and zeal with which their 
sacred duties are performed. Acquainted as we are 
with the imperfections of our nature, we cannot ex- 
pect to find any class of men exempt from human 
infirmities. But why should the ministers of the 
gospel, who as aclass are more exemplary in their 
lives than any other, be unable to make a contract 
with those who know them best and love them 
most? Their influence, by precept and example, 
does more to reform the actions of men, and re- 
strain their vicious inclinations, than all the institu- 
tions of society. And yet we are called upon to 
denounce this whole class, and hold them incapable 
of making a contract with those who are under their 
pastoral charge, and who, like Mrs. Goodwin, are 
distinguished for their piety.” These remarks, it 
will be seen, are obiter, and the case was of con- 
tract, and not of gift. 





| ‘The case of Greenleaf 8 Estate, 12 Harris, 232, 


cited by counsel, and the only authority relied on 
by the court, has no application. The court simply 
said: ‘‘ We cannot agree with the learned judge of 
the Common Pleas, that the gift (for such undoubt- 
edly it was) to Mr. Sudards is prohibited by law, as 
against public policy. We know of no rule of law 
or morals which will prevent clergymen from re- 
ceiving gifts, large or small, even from their parish- 
ioners, which it seems was not the case with Mrs. Green- 
field, as she did not belong to the immediate church or 
congregation of Mr. Sudards, In this country the 
danger is that clergymen will receive too little rather 
than too much.” 

In Norton v. Relly, 2 Eden, 286, a grant of an an- 
nuity, obtained by 4 dissenting minister having a 
spiritual ascendancy over a woman under a state of 
religious delusion, was set aside on principles of 
public policy. The report does not show what the 
evidence was. Lord Chancellor Henley delivered a 
very severe and at the same time amusing opinion, in 
which he makes very different presumptions as to 
the clergy from those in Jackson v. Ashton. 

We are quite inclined to believe, from the forego- 
ing array, that in the case of any artifical confiden- 
tial relation, like that of physician and patient, the 
donee must satisfy the court, on a bill brought to 
set aside the gift, that the donor had competent and 
independent advice in conferring the benefit, that 
he fully understood the nature of the transaction, 
and that no undue influence was practiced ; and that 
this rule is independent of age, sex, mental infirm- 
ity, and other incapacity. 

As to the application of the doctrine of construct- 
ive fraud as between a minor and a person in loco 
parentis, see Berkmeyer v. Kellerman, 32 Ohio St. 
239; 8S. C., 30 Am. Rep. 577; husband and wife, 
Boyd v. De LaMontagnie, 73 N. Y. 498; 8. C., 29 
Am. Rep. 197; Darlington’s Appeal, 86 Penn. St. 
512; S. C., 27 Am. Rep. 726; parent and child, Ja- 
cox v. Jacox, 40 Mich. 473; S. C., 29 Am. Rep. 547; 
affianced parties, Pierce v. Pierce, 71 N. Y. 154; S. 
C., 27 Am. Rep. 22, and note, 26; Gilmore v. Gil- 
more, 7 Or. 374; guardian and ward, Ferguson v. Low- 
ery, 54 Ala, 510; S. C., 25 Am. Rep. 718, and note, 
728; grandfather and grandson, Cowee v. Cornell, 
75 N. Y. 91; 8. C., 31 Am. Rep. 428; attorney and 
client, Dickinson v. Bradford, 59 Ala, 581; 8. C., 31 
Am. Rep. 23. 





THE EFFECTS OF MARRIAGE. 


By IsAAc VAN WINKLE. 


Il. 


HE French law does not interfere in matrimonial 

arrangements respecting property,except when there 
are no special agreements which the parties may make 
as they think proper, and not contrary to good morals. 
They cannot by any agreement change the legal order 
of succession. They may declare in a general manner 
that they intend to be married under the régime de la 
communauté (possession in common, of under the 
dotal system —le régime dotal). In such cases the re- 
spective rights of husband and wife and their heirs are 
governed by rules under the title of Community of 
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Goods and Dotal System. In default of special stip- 
ulations which derogate from the system of commun- 
ity, or which modify it, the rules hereafter laid down 
form the common law of France. 

All marriage settlements must be drawn up before 
marriage by a notary and cannot be altered after 
marriage. 

The communauté, either legal or conventional, begins 
from the day of the registration of marriage, and can- 
not be stipulated to commence at any other time. 
Possession in common comprises all the personal prop- 
erty which the husband and wife possessed at the time 
of marriage and all that accrues to them during mar- 
riage, by succession or gift; unless the donor has ex- 
pressed the contrary. 

2. All the fruits, rents and interest of whatever 
kind, due or received during the marriage, and all 
that arises from property which belonged to the hus- 
band and wife at the time of the marriage, or which 
have accrued to them since from whatever source. 

3. All the real property acquired during marriage. 

Real property (immeubles) is considered as having 
been acquired in common, if it is not proved that one 
of the consorts was the owner or in legal possession of 
it before marriage, or that it has accrued to him or 
her by heirship or gift. The liabilities of the commu- 
nauté cousist of: All personal debts due by the con- 
sorts on the day when the marriage was solemnized or 
the successions which fall to them during its continu- 
ance, saving compensation for liabilities relative to the 
real property that belongs separately to one or other 
of the consorts. 2. Debts, whether of principal sums, 
arrears or interest, contracted by the husband during 
the community, or by the wife with the consent of 
her husband, saving compensation in cases when it is 
due. 3. Arrears and interest only of such rents and 
debts as are personal to either of the consorts. 4. Re- 
pairs chargeable to the usufructuary of immovabdies 
that do not fall in common. 5. The maintenance of 
the consorts, education and maintenance of their 
children, and all other charges incidental to marriage. 
A husband solely administers the property of the com- 
munity, and may sell, alienate or mortgage it without 
the concurrence of his wife. He cannot bequeath more 
than hisshare of the community. Penalties incurred 
by the husband for misdemeanors may be recovered 
out of the property of the community, compensation 
being made to the wife; those incurred by the wife 
can only be recovered out of the non-propriété (prop- 
erty of which the usufruct belongs to another) or her 
real property so long as the community lasts. The 
criminal condemnation of one of the consorts affects 
only the delinquent’s share in the community, and his 
or her private property. Deeds executed by the wife 
without the consent of the husband, and even when 
she is judicially authorized, do not affect the property 
of the community unless she contracts as a public 
trustee and for the purpose of her business. 

A husband has the management of all the property 
of his wife, and may sue solely in all actions that relate 
to her. He cannot alienate her real property without 
her consent, and in default of due care he is respons- 
ible for deterioration of the property of his wife. The 
community is dissolved: by death; by judicial sepa 
ration; by separation of property. All voluntary sepa- 
ration of property after marriage is void. A judg- 
ment declaring the separation of, property takes effect 
from the day that the demand was made. Private 
creditors of the wife cannot, without her consent, 
demand the separation of property. But in cases of 


bankruptcy or insolvency of the husband, creditors 
may exercise her rights to the amount of their claims. 
Creditors of the husband may obtain redress against a 
separation of property adjudged, and even executed, 
in fraud of their rights; they may even make them- 
selves parties to the suit, on the petition for separa- 





tion, in order to contest it. A wife who has obtained 
a separation of property must contribute in proportion 
to her means and to those of her husband, to the ex- 
penses of the household, and to those of the education 
of their children. She must bear these expenses 
solely if the husband has no means. A wifejudicially 
separated, or separated only in property, regains the 
uncontrolled management of her property. She may 
dispose of her personal property, but she cannot alien- 
ate her real property without the consent of her hus- 
band, or on his refusal, without that of the court of first 
instance. Upon a partition of the community each 
consort or heir takes from the bulk of the property 
(1) his or her private property that did not enter into 
the community, if it exists in kind, or the property 
acquired by reinvestment. (2) The price of the rea- 
property alienated during the community and not re- 
invested. (3) Indemnities due to him or her by the 
community. The claims of the wife take precedence 
over those of the husband for property which no longer 
exists in kind. A wife who renounces the community 
and its effects forfeits her right to the property of the 
community, and even to the personal property which 
she herself brought to it. She has a right to retain 
wearing apparel, etc., for her own use. A wife who 
renounces has a right to recover: (1) Real property 
belonging to her, when not alienated, or the real prop- 
erty which has been bought as reinvestment. (2) The 
price of her real property which has been alienated 
and reinvested without her consent. (3) All the in- 
demnities that may be due to her by the community. 
By her renunciation she is discharged from all the 
debts of the community, both as regards her husband 
and as regards creditors. 

Married persons may modify the legal community of 
property by any kind of agreement not contrary to 
law. The principal modifications are: (1) That the com- 
munity shall only comprise property acquired in com- 
mon. (2) That the present or future personal property 
shall not be in common, or only partly so. (8) That it 
shall comprise the whole or part of the real property, 
present or future, by changing it into personalty. (4) 
That the consorts shall pay separately debts con- 
tracted before marriage. (5) That in case of re- 
nunciation the wife may take back free and clear 
from all burdens whatever she brought into 
the community. (6) That the survivor shall have 
stipulated benefit (préciput). (7) That the consorts 
shall have unequal shares, (8) That a community of 
all their property in general shall exist between them. 
Consorts may exclude from the community all their 
personal property which they at present or may in fu- 
ture possess. If they put part of it to the amount ofa 
certain sum or value into the community, they are 
deemed to have reserved for themselves the remain- 
der. Upon the dissolution of the community each 
consort has aright to take back the value of the per- 
sonal property that he or she brought into it at the 
time of the marriage; also that which has accrued to 
him or her since. 

The stipulation by which the consorts, or either of 
them, bring into the community the whole or a por- 
tion of their real property, whether present or future, 
is called ameublissement (ameublir un immeuble — to 
change real property to personalty — an immeuble toa 
meuble). It iseither definite or indefinite. It is definite 
when the consorts declare their intention to change 
to personalty and bring into the community a partic- 
ular realty for the whole, or to the amount of a given 
value. It is indefinite when it simply declares that 
they will bring into the community real property to a 
certain amount. The effect of this definite ameublisse- 
ment is to convert the real property affected by it into 
the goods of the community as personal property. 
When the whole of the real property of the wife is so 
converted, the husband may dispose of it as of the other 
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personalties of the community and may alienate the 
whole. If the real property is only partly converted 
for a certain amount, the husband cannot alienate it 
without the consent of his wife; he may, however, 
mortgage it without her consent; but only to the ex- 
tent of the portion rendered movable. The stipulation 
by which consorts agree that each shall pay separately 
his or her personal debts binds them when the com- 
munity is dissolved, to refund respectively debts 
which are proved to have been paid by the community. 
A wife may stipulate that in case of renunciation of 
the community she shall take back a whole or a part 
of what she brought into it, either at the time or dur- 
ing the marriage. 

Préciput by Agreement.— This stipulation by which 
the surviving consort is authorized to take, before any 
partition, a certain sum or a certain quantity of per- 
sonal effects in kind, takes effect in favor of the surviv- 
ing wife only when she has accepted the community; 
unless in the marriage contract such right has been re- 
served to hereven in the event of renunciation. In 
default of such reservations, the préciput can only be 
taken out of the divisible bulk of the community, and 
not out of the private property of the predeceased 
consort. Préciput is not regarded as a benefit subject 
to the formalities of gifts inter vivos, but as a mar- 
riage agreement. When the community is dissolved 
by death the préciput (benefits stipulated by will or by 
law in favor of one of several co-heirs, or a benefit 
stipulated by marriage settlement in favor of the sur- 
viving husband or wife), may be at once claimed. 

Consorts by their marriage contract may establish a 
general community (d titre wniversel) of their real and 
personal property, present and future, or of all their 
present property only; or of all their future property 
only. They may enter into such agreements as they 
please, provided they do not infringe upon the law. 
Community by agreement is subject to the rules of 
legal community in all cases where there is no express 
or implied derogation of the law. 

When the consorts, without subjecting themselves 
to the dotal system, stipulate that there shall be no 
community or that they shall remain separate as to 
property, such stipulation does not give the wife the 
right to administer her property, nor to receive the 
fruits thereof, which are deemed to be brought by her 
to her husband for household expenses. The husband 
retains the management of the real and personal prop- 
erty of the wife. When the consorts stipulate by the 
marriage contract that they should be separate as to 
property, the wife retains the entire management of 
both her real and personal property and the free use of 
her revenues. They both contribute to the household 
expenses. The wife cannot alienate her real property 
without the special consent of her husband, or on his 
refusal, without being judicially authorized. 

Dowry.—Dowry under the French Code, as gener- 
ally understood, is the property which the wife brings 
to her husband to defray expenses incident to mar- 
riage. Under the dotal system all that she settles, or 
that which is settled upon her in the marriage contract, 
is dotal, unless there is a stipulation to the contrary. 
A settlement in general terms of all the property of 
the wife does not include property that may accrue to 
her. A dowry can neither be settled nor increased 
during marriage. The husband has the sole control 
of the dotal property during marriage. If the mar- 
riage is dissolved by the death of the wife, the interest 
and fruits of the dowry to be returned go for the ben- 
efit of her heirs from the day of the dissolution. If 
it is dissolved by the death of the husband, the wife 
has the option of demanding the interest of the dowry 
during the year of mourning (l’an du deuil), or of 
claiming maintenance during the same period at the 
expense of her husband’s succession ; but in both 
cases her lodgings during the year and her mourning 





must be supplied to her by the succession, and with- 
out being deducted from interest due to her. 

Paraphernalia.—All the wife’s property that has not 
been settled in dowry is her paraphernalia. If all her 
property should consist of such, and if there is no 
clause in the marriage contract that she shall share the 
expenses incident to marriage, the wife must contrib- 
ute one-third of her income. The wife has the use of 
her paraphernalia, but cannot dispose of it without 
authority of her husband or judicial authority. I 
have endeavored to give you a general outline on the 
subject, leaving it for you at your leisure to examine 
it more fully in detail. You will find the French law 
in respect to the legal status of husband and wife, in 
all their relations as such, the most full and complete 
law extant. 

By the Laws of Holland, lawfully contracted mar- 
riages, so far as they are not avoided by a special ante- 
nuptial contract, have relation either to the person or 
the goods of the parties. The wife becomes by mar- 
riage, as it were, a minor; and the husband her cura- 
tor or guardian; she has no power to appear in court— 
is not capable of herself to enter into any contract 
without the knowledge or consent of her husband, so 
as to bind her to others, except so far as she may 
clearly appear thereby to have derived an advantage 
or profit, or that she, with the knowledge of her hus- 
band, has carried on trade openly. By this power of 
her husband over her she is bound and liable for all 
debts and engagements contracted by her husband, 
even without her knowledge, and equally with him 
during the marriage and after his death, for one-half 
thereof, except the obligation arises from some crime 
on the husband’s part; the husband may at his pleas- 
ure alienate or incumber the wife’s property, without 
her consent thereto. If, however, the busband make 
such a manifest misuse of the marital power as is 
likely to bring the wife to poverty, the law affords her 
the means of checking him. The usual step in such a 
case is a petition that the husband’s person and prop- 
erty may be placed undér curatorship. 

Wheu not limited or excluded by a previous marriage 
contract, the law is that community of goods takes 
place immediately on the completion of the marriage, 
since it isan established rule in the States of Holland, 
that man and wife have no separate property, and so 
binding is this that the community once introduced 
by marriage can in nowise be done away with; nor 
does it make any difference whether it be the first or 
second marriage of the parties. Is this reasonable 
when there are children by the former marriage? 
Vide Bynkershoek Quant Jur. Lib. 2, cap. 2. There are 
two cases wherein this community does not take place 
by marriage. (1) In clandestine marriage of minors. 
(2) In marriages between parties who have eloped. 
This community extends to every thing possessed by 
the parties on either side at the time of marriage, or 
acquired by them during marriage, whether by inher- 
itance, legacy, donation, or otherwise, and no profit of 
any kind is excepted. You will notice that the French 
law does not go so far as this. Property which after 
the death of the present possessor, goes to the eldest 
in descent of the family; also goods affected with a 
trust, and the like. As the parties enjoy alike the 
profit or gain during marriage, so are they also equally 
affected by a'l the losses and charges of the property 
on either side, among which are to be reckoned the 
debts, not only those’coutracted during marriage but 
also those with which either o} the parties was affected 
before marriage. 

The consequences of the community of goods thus 
established are as follows: (1) The goods of both par- 
ties brought into community at the marriage, as well 
as those acquired, are during the marriage common. 
(2) This property, during marriage, is under the con- 
trol and disposition of the husband. (3) All debts 
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contracted before the marriage are common, and must 
be paid out of the common estate. (4) At the death of 
either of the parties this community of goods ceases 
ipso jure. (5) The common goods of the husband and 
wife are then divided into two parts, the one half as- 
signed to the survivors and the other half given over; 
also those with which either of the parties to the heirs 
of the deceased party. 

Effect of English Marriage. By the English law, 
husband and wife are constituted one person; the 
very being and legal existence of a woman is in many 
respects suspended during her marriage; and she is 
under his complete control and protection and cover, 
and was therefore called in the law French of the 
times a feme-covert, femina viro co-operta is said to 
be covert-baron or under the protection and influence 
of her husband, her baron or lord; and her marriage 
condition is called her coverture. 

Out of the union of husband and wife spring almost 
all the legal rights, duties and disabilities that either 
of them acquire by marriage. According to the com- 
mon law a man cannot grant any thing to his wife or 
enter into any covenant with her, since such an act 
would suppose her separate existence. Asa general 
thing compacts made between husband and wife before 
marriage are valid by their intermarriage. A man 
may, however, covenant with others, as trustees for 
his wife; and a busband may convey to trustees for 
her benefit. A woman may act as agent for her hus- 
band, as that implies no separation from, but rather 
as his representative. By the common law of Eng- 
land the husband acquires all the personal property 
belonging to the wife at the time of the marriage, or 
which may accrue to her during its subsistence, except 
her paraphernalia, and such property as may be settled 
for her separate use. He is also entitled to all her 
chattels, real or leasehold interests, and to her choses in 
action—such as debts due to the wife on bond or 
otherwise, these are so far excented that they do not 
in general become the husband’s until he reduces them 
into possession. If he dies before this is done, they 
remain to the wife, and if she dies before this is done, 
they form part of her estate. The husband is also 
entitled to the management and to the rents and profits 
of the wife’s freehold estates during her marriage. 
After his wife’s death he may enjoy for his life, lands 
of the wife of which they were seized in her right, for 
an estate of inheritance, if issue of the marriage is 
born capable of inheriting the property. When the 
husband seeks in a court of equity the benefit of any 
of his wife’s property, and when no other adequate 
provision has been made for her, the court will order 
part of such property to be settled upon the wife for 
her separate use. M. Paterson’s Compendium, p. 297. 
As to the rights of property acquired by the wife on 
her husband’s death, the law of England allows them 
to stand ona very precarious footing. The widow’s 
dower right in her husband’s estate, was once a very 
valuable provision, but it has now dwindled into in- 
significance. Under the act3 and 4 Will. IV, which ap- 
plies to all marriages contracted after the first of Jan., 
1834, dower cannot be claimed: First, where the estate 
of the husband has been disposed of by him either in 
his life-time or by will. Second, a simple devise of 
real estate subject to dower, by the husband to the 
wife, will bar the dower, unless a contrary intention 
be expressed, and Third, any declaration by the hus- 
band, either by deed or will, that the wife shall not 
have dower, will defeat her claim. If the husband 
happen to die intestate, the statute of distributions (22 
and 23 Car. II, ch. 10) gives to the widow one-third of 
his personal property when he leaves issue living, and 
one-half when there is none; but this is a mere chance 
or hope of succession, which may be defeated by the 
husband’s will. 

By the Scottish law the husband becomes the curator 





or guardian of his wife,and should be joined with her 
in deeds and law proceedings to which she is a party. 
Although she has control over her separate estate, yet 
her husband’s consent is necessary to validate deeds 
granted by her. Her personal obligations are binding 
if they are in rem versum of the wife, or have special 
reference to her own property, or have been granted 
by her while carrying on trade on her own account, 
her husband being abroad, or when she is judicially 
separated from her husband. A married woman, with- 
out her husband’s consent, may validly execute a set- 
tlement, or dispose of her separate estate by any deed 
which is not to take effect till her own death. Mar- 
riage by the Scottish law transfers to the husband all 
the personal property of the wife at the time of the 
marriage, or which may accrue to her during its sub- 
sistence, with the exception of personal bonds bearing 
interest, and her paraphernalia, The wife is proprietor 
of her real estate; but the husband is entitled to the 
administration and to the whole yearly rents and 
profits during the marriage. After the wife’s death 
and there has been a living child born of the marriage, 
and the wife has left no heir to her heritage by a for- 
mer marriage, the surviving husband has a life-rent 
right to the rents and profits of her heritable estate, 
which is called the curtesy. The rightsof the spouse, 
at common law, may be modified by settlements be- 
fore marriage, and any gift or bequest by a stranger to 
amarried woman may be destined for her separate 
use. 

By the act of 25 and 26 Vict., ch. 84, amending the law 
regarding congugal rights in Scotland, some important 
changes have been made in relation to the property 
rights of married women. 

1. When a married woman succeeds to property, or 
acquires a right to it by any other means than her own 
industry, neither the husband, his creditors, nor any 
one claiming through him, shall be entitled to such 
property, except on the condition of making there- 
from a reasonable provision for the support and main- 
tenance of the wife. This claim must be made before 
the husband or his assignees shall have obtained pos- 
session of the property, and before his creditors shall 
have attached it. 

2. After a decree of separation, a mensa et thoro, ob- 
tained by the wife, all property which she may acquire, 
or may come to her, shall be considered as her own, 
and she may dispose of the same as if she were unmar- 
ried, and in case she die intestate, it will pass to her 
living representatives, and while so separated she is 
capable of entering into obligations and be liable for 
wrongs and injuries and be capable of suing and being 
sued, as if sole. 

3. When a wife has been deserted by her husband 
she will be protected by the court in all property which 
she has acquired by her own industry or which she has 
succeeded to or may succeed to after desertion, against 
her husband or his creditors, or any one claiming 
through him. 

On the death of the husband, the surviving wife, if 
she has no conventional provisions, has a right to the 
terce, which is a life-rent of a third of the heritable 
property in which the husband died infeft, including 
burgage subjects. She isalso entitled to the jus relicte, 
which is a share of the free movable estate goods 
in communion, amounting to one-half, where there 
are no children of the marriage, or where the husband 
has left no children by a former marriage, and to one- 
third only where there are children. These legal pro- 
visions of the widow are not liable to be defeated 
arbitrarily at the pleasure of the husband, as the cor- 
responding rights of the widow to dower and a share 
of the movables may be in England. 

While the Roman law allowed great freedom to mar- 
ried women, as regards their proprietary powers, the 
law in modern times lays them under severe restric- 
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ition. The Code Napoleon is much influenced by the 
principles of the Roman law as regards the powers of 
married women; but the Scottish law goes in the very 
opposite direction. The systems which are least in- 
dulgent to married women are invariably those which 
have followed the canon law. The doctrines of the 
English common law, as well as the Scottish, are 
largely borrowed from the Canonists. Recent legisla- 
tion has very much softened the rigors of the common 
law in England; it has done much in America. 

In the United States the common-law disability of a 
married woman to make contracts very generally pre- 
vails where no statute has changed the rule. Several 
of the States have provided for the protection of mar- 
ried women. Wherever such statutes exist the courts 
have given full effect to them. It is generally held 
that such statutes do not enlarge the general powers 
of the wife as to all contracts, but only as to such as 
affect her property or estate. She may now make bar- 
gains, carry on any trade or business, and perform 
labor and services on her own separate account as if 
she were unmarried; and the earnings and profits be- 
long to her exclusively. She may sue and be sued in 
relation to her separate business as if she were a feme 
sole. Foster v. Conger, 61 Barb. 145. The tendency of 
legislation and the adjudication of the court is to ex- 
tend the rights and powers of married women beyond 
those given by the common law. Ordinarily the hus- 
band is entitled to the personal services and earnings 
of the wife, unless it is earned in a business carried on 
upon her sole and separate account. The statutes in 
some of the States are broad enough to give the wife 
the earnings of her personal services in all cases and 
all the rights which she would have had unmarried, 
and her husband's creditors cannot reach them on 
their avails. Marshall v. Marshall, 2 Bush (Ky.), 415; 
Hoyt v. White, 46 N. H. 45; Oglesby v. Hall, 30 Ga. 
386; Whiting v. Beckwith, 31 Conn. 596; Abbey v. Deyo, 
44 N. Y. (5 Hand) 348. Asa general rule in this coun- 
try the wife’s earnings belong to the husband and 
may be taken for his debts unless some statute gives 
them to the wife. The common law does not permit 
husband or wife to be a witness for or against the 
other in civil actions. In some of the States they 
have enacted special laws by which the wife or hus- 
band may sometimes be witnesses for or against each 
other, but it is generally held that statutes which 
merely declare that interest shall not disqualify, do 
not remove the common-law disabilities of husband 
and wife, which are founded on principles of public 
policy. 

In New York (Laws 1869, ch. 887), in civil actions or 
proceedings a husband or wife is competent and com- 
pellable to give evidence for or against each other the 
same as other witnesses, except in actions for adultery, 
for criminal conversation or confidential communica- 
tion between them. Southwick v. Southwick, 49 N. Y. 
(4 Sick.) 510. After a dissolution of the marriage by a 
divorce or by death, either party may be admitted a8 
a@ witness, unless as to confidential communication 
made during marriage. Although the general rule 
seems clearly settled yet there are a few cases which 
seem opposed. After a divorce a woman is still in- 
competent to testify against her former husband in a 
matter between him and athird party. Having lived 
in illicit cohabitation does not render the one incom- 
petent as a witness for or against the other. In case 
of bigamy the second wife is a competent witness. In 
criminal cases neither can be a witness for or against 
the other. A wife may act as agent for her husband 
or he as agent for his wife. A wife who leaves her 
husband without good cause cannot bind him to pay 
for necessaries furnished to her by a person who knows 
that they are living separate and apart. Neither isa 
husband liable for goods sold to the wife upon her sep- 
arate credit as feme covert trader, who has never as- 








sumed to pay for such goods. The common-law 
liability of a husband civilly for the torts of his wife 
prevails very generally in this country, unless some 
statute has changed the rule. The courts will sanction 
a valid agreement of separation between husband and 
wife; and if the husband makes in such agreement a 
provision of a specified sum for the support of the 
wife and makes the payment accordingly, the wife 
cannot create any debts against him for such support. 
At common law a husband is entitled to the personal 
property and chose in action of his wife, and they are 
vested in him at her death whether reduced to posses- 
sion or not, in virtue of his marital ‘right, and not of 
his right to administration. The liability of the hus- 
band for the debts of his wife which were contracted 
before the marriage is a joint one, and it terminates 
on her death, unless enforced during coverture by a 
judgment or joint action against both. 

The rigor of the common law has been very much 
softened with every advancing step made in the knowl- 
edge of the principles of the Roman law. Its principles 
have been found readily suitable in every age to the re- 
quirements of an advancing civilization. Led by their 
theory of natural law the jurisconsults of ancient 
times assumed the equality of the sexes as a principle 
of their Code of Equity. The codified jurisprudence 
of Justinian was a powerful solvent of those barbaric 
principles that inhered in the laws in relation to 
women throughout Europe. The legal status of woman 
was read rather by the light of the canon law. This 
was inevitable since the canon law nearly everywhere 
prevailed. In some of the French provinces married 
women obtained all the powers of dealing with prop- 
erty which Roman jurisprudence had allowed and the 
local law was largely followed by the Code Napoleon. 
Although the Scottish law, which shows such a scru- 
pulous deference to the doctrines of the Roman juris- 
consults, has been very slow in its progress in mitigat- 
ing the disabilities of married women. 

A reactionary movement is now taking place. The 
tendency of legislation is to give married women the 
power of acquiring, holding and managing their own 
property. 

—_—_>+—____—_- 
LIABILITY OF TAX COLLECTOR FOR FALSE 
RETURN. 
MICHIGAN SUPREME COURT, APRIL 21, 1880. 


RAYNSFORD V. PHELPS. 

A tax collector who held a warrant for taxes assessed upon 
land which was mortgaged to plaintiff made a false re- 
turn that there were no goods upon such land to satisfy 
vho tax, whereby it became a lien on the lands to plaint- 
iff’s loss, he being obliged to redeem at theta sale of 
the land. THeld, that the tax collector was liable to 
plaintiff for the amount of such loss. 


Bl geomens for loss resulting from a false return by a 

tax collector. The opinion states the facts. De- 
fendant had judgment on demurrer to a complaint 
below. 

Cc. G. & W. W. Hyde, for plaintiff in error. 

Simonds & Fletcher, for defendant in error. 


Cootey, J. It was decided in Royoming v. Good- 
child, 2 W. Bl. 906, that a public officer having minis- 
terial duties to perform, in which a private individual 
has a special and direct interest, is liable to such indi- 
vidual for any injury sustained by him in consequence 
of the failure to perform such duties. It was an officer 
connected with fhe postal service who was held liable 


in that case, and the decision is followed in this coun- 
try. Teal v. Filton, 1N. Y. 5387; 8. C., in error, 12 
How. 284. Election officers have been held liable on 
the same ground (Ashby v. White, Lord Raym. 938; 1 
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Salk. 19; Lincoln v. Hapgood, 11 Mass. 350; Jeffries v. 
Ankeny, 11 Ohio, 372); and so have commissioners of 
highways (Hover v. Barkhoof, 44N. Y. 113; Hathaway 
y. Hinton, 1 Jones [N. C.] 243); and so have inspectors 
of provisions (Hayes v. Porter, 22 Me. 371: Mickerson 
y. Thompson, 33 Me. 433; Tardes v. Bozant, 1 La. Ann. 
199); and so havo tax and other officers (Army v. Su- 
pervisors, 11 Wall. 136; Tracy v. Swartwout, 10 Pet. 80; 
Brown v. Lester, 21 Miss. 392; Bolan v. Williamson, 1 
Brey. 181). It is immaterial that the duty is one pri- 
marily imposed on public grounds, and therefore pri- 
marily a duty owing to the public. The right of action 
springs from the fact that the private individual re- 
ceives a special and peculiar injury from the neglect in 
performance, which it was in part the purpose of the 
law to protect him against. 

It is also immaterial that a failure in performance is 
made by the law a penal offense. Hayes v. Porter, 22 
Me. 371. The exceptions are of those cases in which 
the functions of the office are judicial, or partake of 
the judicial. Sage v. Laurain, 19 Mich. 137; Goelchens 
vy. Mattheroson, 61 N. Y. 420; Bevard v. Hoffman, 18 
Md. 479; Harrington v. Commissioners, etc., 2 McCord, 
400. But even in these cases the officer is responsible 
if he acts maliciously. Gordon v. Farran, 2 Doug. 
(Mich.) 411; Bennett v. Fulmer, 49 Penn. 82, 157; 
Gregory v. Brooks, 37 Conn. 365; Stichfadden v. Lipp- 
rick, 49 Ill. 286. 

The principle is as familiar as itis sound. It is nev- 
ertheless insisted that the present case is not within 
it. Tax collectors, it is truly said, are chosen because 
the machinery of government must be kept in motion, 
and to that end it is essential that the public revenue 
should be collected. They are chosen, therefore, and 
their duties imposed on public grounds, not on pri- 
vate. If through any negligence on the collector’s 
part, the State loses a portion of its dues, the officer is 
responsible to the State for the loss; but it is denied 
that he owes any duty to individuals, except to ab- 
stain, as every citizen must, fron: committing tres- 
passes on their rights. The question of negligence, in 
the performance of public duties, must always con- 
cern the public good. 

But conceding that the law creates the office of col- 
lector in order that public revenues may be collected, 
it does not follow that it leaves that officer at liberty 
to disregard private interests in their collection. When 
the law prescribes who shall be liable for the payment 
of taxes, and whose property may be levied upon 
therefor, it at the same time, by implication, forbids 
the officer to seize upon the property of others, or by 
act or omission, make the tax a charge upon such 
property. The implied prohibition creates a duty in 
favor of the person whose property is the subject of it, 
and he is at liberty to buy and sell in reliance upon the 
duty being performed. He has a right to understand 
that the officer is commissioned by the law to act only 
with due respect to the rights of individuals, and that 
if he acts otherwise and causes special injury, he dis- 
obeys his commission, and is not within the protection 
the commission might otherwise give. 

The plaintiff owned a mortgage on lands on which 
a tax was assessed for the year 1874. A warrant was 
issued for the collection of this tax, and was placed in 
the hands of defendant for service. The plaintiff's 
case is that during the life of this warrant, and while 
the defendant held it, there was personal property 
upon the land, belonging to one French, who had pur- 
chased the equity of redemption after the first Mon- 
day of May, and before the first Monday of December, 
of that year, from which it was the duty of defendant, 
under the express provisions of the statute, to make 
collection. Comp. Laws, § 1006. Instead of perform- 


ing this duty he falsely made return of no goods, 
whereby the tax became established as a lien upon the 
land, and the land was sold for its satisfaction. Mean- 





time, the plaintiff had foreclosed his mortgage and be- 
came owner of the lands, and was compelled to redeem 
from the tax sale. 

Is the plaintiff wronged by this false return? We 
think he is. It was his legal right that the goods of 
Freuch should be sold to satisfy the tax, and the law 
always intends that legal rights shall be respected. 
Moreover, he alone suffered injury from the false re- 
turn. The public suffered nothing, for the lien on the 
land remained and was enforced, and the only injuri- 
ous consequence of the misfeasance in public office 
was that the tax was collected from one man, when 
the command of the law was that it should be collected 
from another. 

If there is no wrong without a remedy, then it 
would seem that this action should be supported, for 
the defendant is the only wrong-doer. It may be 
suggested that the plaintiff might have a cause of ac- 
tion against French for money paid to his use, but 
this is not clear. The statute does not make the pur- 
chaser of land, under such circumstances, personally 
liable; it only renders his property subject to seizure 
during the life of the tax warrant. Payment by de- 
fendant did not release the property of French, for it 
was released by the neglect of the officer which is 
complained of in this suit. The general rule is that 
taxes can only be enforced by means of the statutory 
remedies. Crapo v. Stetson, 8 Metc. 393; Shaw v. 
Pichett, 26 Vt. 482; Camden v. Allen, 26 N. J. 399, 
Packard vy. Tisdale, 50 Me. 376; Carondelet v. Picott, 38 
Mo. 125. But whether or not the rule applies here is 
immaterial, as this action, in either case, is well 
grounded in common law principles. 

The judgment must be reversed, with costs, and the 
cause remanded, with leave to defendant to withdraw 
his demurrer and plead, on payment of the costs of 
demurrer. 

(The other justices concur.) 

—_—_—_——_———_ 


BEQUEST OF BONDS DOES NOT INCLUDE 
OVERDUE COUPONS. 
NEW YORK COURT OF COMMON PLEAS, SEPTEMBER 
16, 1880. 


McGRATH Y. VAN STAVOREN. 


A testator gave to his niece specified railway bonds; held, 
that interest coupons on the bonds, duo at the time of 
testator’s death, did not pass to the niece. 


THIS action was brought by Emma H. McGrath and 

others against Emma Van Stavoren and others for 
the construction of some of the clauses of the will of 
George W. Van Stavoren, who died in 1861. To his 
niece the plaintiff named, testator, gave two $1,000 
Erie Railway bonds, on which, at the time of his death, 
there were undetached interest coupons due to the 
amount of $280. The plaintiffs ciaimed that this sum 
belonged to the legatee. The court gave judgment for 
the defendants. 


Daty, C. J. The coupons attached to the bond 
were due and payable at the time of the death of the 
testator and did not pass with the bond to the legatee, 
but form a part of the coupons of the estate. De Gen- 
dre v. Kent, L. R., 4 Eq. 283-5; Wright v. Tucker, 1 
Johns. & Hem. 266; Brundap v. Brundap, 60 N. Y. 544, 
551; Lock v. Venables, 27 Beav. 598; In re Rogers, 1 
Drew & Small. 338; Paton v. Shephard, 10 Sim. 186; 
Earp’s Will, 1 Parsons’ Eq. (Penn.) 453, 464-5; Spear v. 
Hart, 3 Robertson, 420. 

‘Specific legacies,’’ says Williams, ‘‘ are considered 
as separated from the general estate, and appropriated 
at the time of the testator’s death, and consequently, 
from that period, whatever proceeds accrue upon 
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them, and nothing more or less, belongs to the legatee.”’ 
2 Williams on Executors (4th Am. ed.), 1221. And it 
is equally an established rule that the bequest of 
a bond or other security does not pass the interest 
which has accrued and is payable on the security, un- 
less there is something super-added to the bequest to 
show that such was the intention. Roberts v. Kuffin, 
2 Atk. 112; Gibbon v. Gibbon, 13 C. B. (4 J. Scott) 217, 
per Maule, J.; 1 Roper on Legacies (2d Am. ed.), 285; 
Floyd on Wills, 227-8. 

The cases suggested —of a bond with coupons at- 
tached, given mortis causa (Walsh v. Sexton, 55 Barb. 
251), or the bequest of a promissory note (Willard, J., 
in Tift v. Porter,8N. Y. 516)—are not analogous. 
The gift mortis causa of a bond, with coupons attached 
which were then due and payable, shows by the de- 
livery of the bond with the coupons the intention that 
the donee is to have both the bond and the interest 
that is due on the coupons. But no such intent is in- 
ferable by the bequest of a bond in a will, where noth- 
ing is said about interest which is then due upon 
coupons attached to the bond or which may become 
due at the time of the testator’s death, and in the case 
of a promissory note drawing interest, the interest is 
payable, together with the principal, when the note 
becomes due, and necessarily passes, as incident of the 
note, by the transfer of a note to another. 


— >. 


CONFLICT OF LAW—LEGITIMACY OF CHIL- 
DREN BORN ABROAD. 





ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JUNE 12, 1880. 


Re Goopman's Trusts, 43 L. T. Rep. (N. S.) 14. 


A child, illegitimate according to English law, but who has 
been, according to the laws of its domicile and of its 
parents’ domicile, legitimized by a post-natal marriage, 
cannot take under the statute of distributions as one 
of the next of kin of an intestate dying domiciled in 
England. The word “children,” in the statute of dis- 
tributions means children according to the English 
law. 


ETITION for payment out of court. 

This was a petition for the distribution amongst 
the next of kin of Rachel Goodman, who died domi- 
ciled in England in 1878, of a lapsed share of residue 
paid into court by her executors under the Trustee 
Relief Act. 

The question raised by the petition was, whether a re- 
spondent, Mrs. Pieret, who was illegitimate according 
to the law of England, but claimed to be legitimate 
and therefore one of the next of kin, on the ground 
that she had been legitimized according to the law of 
Holland by her parents’ post-natal marriage, could 
take a share in the distribution of the fund. 

The facts were as follows: The testatrix died in 1878, 
having bequeathed a third part of her residuary per- 
sonal estate to a niece who had died during the testa- 
trix’s life-time. At the date of the death of the 
testatrix her sole relatives were the children of her 
two deceased brothers, Isaac and Leyon Goodman; of 
Isaae there were four children living, and the children 
of Leyon had formed the subject of a special inquiry 
directed in a suit of Goodman v. Goodman, 3 Gif. 643. 
That suit was a suit for the administration of the estate 
of Henry Goodman, the father of the present testatrix, 
who by his will bequeathed a share of his residue to 
the “children of Leyon Goodman.”’ 

By the chief clerk’s certificate in Goodman v. Good- 
man, it was found that Leyon Goodman had three 
children by Charlotte Smith, born respectively in 1815, 
1818, and 1820, in London, and that in 1820 he left Eng- 
land with the intention of permanently residing 





abroad, and went to Amsterdam, whither he was fol- 
lowed by Charlotte Smith and the three children, and 
that he resided there until 1826, and from that date 
until that of his death in 1832, he resided in Brussels; 
that whilst at Amsterdam he had by Charlotte Smith 
another child born in 1821 (afterward Mrs. Pieret), and 
that after her birth in 1822 he married Charlotte 
Smith at Amsterdam, and by the act of register of 
marriage it was declared that the parents intended to 
legitimize all the children before mentioned, and that 
after such marriage there was a fifth child born (after- 
ward Mrs. Denis). It was also set forth that by the 
evidence taken the four children born before the mar- 
riage were, according to the law of Holland, legitimate, 

By an order of Stuart, V. C., made July, 1862, in 
Goodman v. Goodman, the chief clerk’s certificate was 
confirmed, and it was declared that, it appearing that 
Leyon Goodman was domiciled in Holland at the time 
of the birth of Madame Pieret, she was entitled to an 
equal share with her sister, Mrs. Denis, in the legacy 
bequeathed by the will of John Goodman to the chil- 
dren of Leyon Goodman. 

Mrs. Pieret now claimed to share with the four 
children of Isaac Goodman, according to the statute 
of distributions, in the lapsed share bequeathed by 
Rachel Goodman’s will, and the amount was paid into 
court by the trustees of her will. 


Jesse, M. R., said that he agreed with the view 
taken by Kindersley, V. C., in Re Wilson’s Trusts, L. 
R., 1 Fq. 247; 13 L. T. Rep. 576, as to Goodman vy. 
Goodman, 3 Gif. 643; 6L. T. Rep. (N. S.) 641, which 
was only a decision that Leyon Goodman was domi- 
ciled in the Netherlands, and continued: But then 
there is the case of Boyes v. Bedule, 1 H. & M. 79; 10 
L. T. Rep. (N. 8.) 131, which came before Lord Hath- 
erley when vice-chancellor. It was decided in that 
case that the child or children of a person domiciled 
in England must mean the children according to Eng- 
lish law, as distinguished from the children born before 
marriage and which were not legitimate according to 
English law. But the vice-chancellor said more than 
that. This is what he said: ‘I take it that the lan- 
guage of the statute of distributions would be dealt 
with in the same way. If anintestate dies domiciled 
in England, the division of his property is governed 
throughout by English law, and no person could take 
by representation under that statute, unless legitimate 
by the law of England.”’ That is no doubt only a dic- 
tum, but it isa dictum entitled to very great respect. 
If I had any doubt upon this subject in this case I 
should follow the dictum, but I feel myself no doubt 
whatever. The words of the[statute under which 
these parties must come are ‘‘brother’s and sister’s 
children.’’ When an intestate dies without children 
you go to the next of kin, but you must not carry in 
representation beyond brother and sister, and conse- 
quently this lady must prove herself to be a brother or 
sister to take at all, and the question is, whether the 
word does not mean exactly what Wood, V. C., said— 
children according to the law of England. I think 
that that isthe meaning. Then I have in addition to 
that the authority of Kindersley, V. C., in Re Wil- 
son’s Trusts, where he entirely agrees with Boyes v. 
Bedale, and decides accordingly. He says: ‘‘ Now the 
will being a will made in England by an Englishman 
domiciled in England, must be construed according to 
the law of England. Every term in it must receive 
that interpretation which belongs to it according to 
English law. What is the interpretation which the 
law of England gives to the term ‘children?’ Un- 
doubtedly children lawfully begotten, ex justis nuptiis 
procreatos, unless indeed there be something in the 
context which satisfies the court that the testator 
meant to use the expression in a different sense.” 
Therefore he quite agrees that under the particular 
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circumstances it must beso. Then afterward he refers 
to Boyes v. Bedale, and says: ‘‘I do not hesitate to 
follow that decision;’’ so that decision agrees with 
Boyes v. Bedale. I think, if it is agreed that those 
cases are decided rightly, in the case of a will of a 
domiciled Englishman, according to the statute of dis- 
tributions, the word ‘‘children,’’ wherever it occurs, 
must mean children according to the English law. It 
is impossible that there can be two meanings put on 
the same words in the statute. It must mean the 
same. Then as regards the actual decision, the declara- 
tion by Stuart, V. C., that they take under another 
will, cannot decide the question of legitimacy for all 
purposes. 

Some further discussion took place, during which 
his lordship said that, as he understood, in Goodman v. 
Goodman, the opinions of Dutch advocates were taken, 
and that according to them all the brothers and sisters 
of Madame Pieret and Mrs. Denis were legitimate by 
Dutch law, and he did not at present see on what 
ground in that action any of them had been excluded 
from participating. 

NEW YORK COURT OF APPEALS ABSTRACT: 





FORMER ADJUDICATION — ACTION BY PLEDGEE OF 
MORTGAGE TO FORECLOSE— PAYMENT OF JUDGMENT 
BY OWNER OF MORTGAGE RESTORES HIS RIGHT TO 
FORECLOSE.— A executed a mortgage to B to secure 
the payment of $4,500. B assigned the mortgage to 
plaintiff in his action. Plaintiff assigned it to C to 
secure the payment of $1,554, and the assignment was 
expressed to be upon the condition that it should be 
void upon the payment of that sum. The sum secured 
by the mortgage was then due. The $1,334 not being 
paid as agreed, C commenced an action to foreclose 
the mortgage, all the parties to this action being made 
defendants. That action was defended by A, who set 
up that the mortgage was given for the sole purpose of 
securing against liability for indorsements upon notes 
which had been paid, and the mortgagee sustained no 
damage. Plaintiff in this action also appeared and 
denied personal liability. In that action judgment 
was given that C had a lien upon the mortgaged prem- 
ises fur the $1,334, and a sale of sufficient of them to 
pay that sum was ordered. The parties appearing ap- 
pealed and the judgment was affirmed. Plaintiff paid 
the amount of the judgment and afterward com- 
menced this action to foreclose the mortgage. The R. 
company, which had an interest in the mortgaged 
premises, appeared and set up the judgment in the 
prior action asa bar and defense to thisaction. Held, 
that the former judgment did not constitute a defense. 
The assignment by plaintiff to C constituted a pledge 
of the mortgage to him as security for the sum 
named. Hoskins v. Kelly, 1 Rob. 160; Campbell v. 
Parker, 9 Bosw. 322. Plaintiff remained the general 
owner of the mortgage. The court decided that Chad 
alien upon the mortgaged premises to the extent of 
the sum named; that lien was discharged and the 
mortgage was restored to plaintiff as fully as she owned 
and possessed it before the assignment. The principle 
that there can be but one suit for the enforcement of 
one entire demand, and that where an action is brought 
for a part of the demand a judgment in such action is 
a bar to an action for another part of the demand 
(Phillips v. Berick, 16 Johns.136; Bendernagle v. Cocks, 
19 Wend. 207; Fish v. Folley, 6 Hill, 54), has no applica- 
tion to this case. If C had proceeded to judgment 
and sale for a part only of his demand, the whole being 
due, and then brought another action, the principle 
might have been invoked against him. But plaintiff 
did not hold the mortgage under C. Upon satisfying 


his lien the pledge was restored to her unaffected by 
any thing the pledgee might have done. The principle 





mentioned is applied to prevent vexatious litigation 
and is rigidly enforced in common-law actions, but in 
equity will not be enforced unless the equity of tho 
case requires. In this case the action and judgment 
of C harmed only plaintiff and was enforced against 
no part of the mortgaged premises. Judgment af- 
firmed. Dougherty v. Remington Paper Company, ap- 
pellant et al. Opinion by Earl, J. 

[Decided Sept. 21, 1880.] 

MANDAMUS— WILL LIE AGAINST TOWN BOARD OF 
AUDIT TO COMPEL SPECIFIC EXAMINATION OF CLAIM.— 
Relator, who was commissioner of highways of the 
town of Elmira, presented his bill to the town auditors, 
in proper form and duly verified, for twenty-seven 
days’ service, specifying by its date each day for which 
payment was claimed. The rate of compensation of 
commissioners of highways fixed by statute is two 
dollars per day. The auditor allowed relator thirty- 
four dollars as a gross sum, without allowing or disal- 
lowing any specific item alleged in the account, and 
without deciding that any definite or particular days 
were not necessarily spent in the service of the town. 
Held, that the action of the town board of auditors 
was improper and a mandamus would lie to com- 
pel a proper award. Within the range of their discre- 
tion boards of auditors are sufficiently powerful. Tho 
courts may not dictate their conclusion, but may 
jointly require that they arrive at one in a just and 
intelligent way and with some reasonable respect for 
the possible rights of creditors. A claimant is entitled 
to the judgment of a board of auditors upon each 
item of his claim, and a mandamus framed to compel 
the performance of that duty will be sustained. Peo- 
ple v. Supervisors of Delaware, 45 N. Y. 196. Order 
affirmed. People ex rel. Thurston v. Board of Town 
Auditors of Elmira, appellants. Opinion by Finch, J. 
[Decided Sept. 21, 1880.] 

sina cactaiaailiasal 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

AGENCY — PAYMENT TO AGENT BY MISTAKE — WHEN 
AGENT NOT LIABLE TO REPAY. —It is a general rule 
that an agent, known and treated with as such, cannot 
be compelled to pay back money received by him un- 
der a mutual mistake of fact, and paid over to his 
principal. Holland v. Russell, 30 L. J. 312; 32 id. 
297; Shand v. Grant, 15 C. B. (N. 8.) 322-324; Newall 
vy. Tomlinson, L. R., 6 C. P. 405; Buller v. Harrison, 
Cowp. 565-569; Frye v. Lockwood, 4 Cow. 454-456; 
Granger v. Hathaway, 17 Mich. 500; Morral v. McClel- 
lan, 1 Wend. 173; Costigan v. Newland, 12 Barb. 456. 
If tho agent acts in bad faith, or with knowledge of 
his principal’s want of right to receive the money, or 
is himself a party to an illegal exaction of the money, 
or is not authorized by his assumed principal to act for 
him, as where his power of attorney is a forgery, pay- 
ment of the money over will be no defense. Miller v. 
Aris, 3 Esp. 231; Snowdon y. Davis, 1 Taunt. 359; Ed- 
wards v. Hodding, 5 id. 416 [*815]; Seidell v. Peck- 
worth, 19S. & R. 442. See, also, Story on Agency (8th 
ed.), §§ 300, 301, and notes. If tho party receiving the 
money, though an agent in fact, does not disclose his 
agency to the party making tho payment, there is of 
course no presumed consent or direction that he pay 
over, and payment to his principal will be no defense. 
In such a case, having acted as a principal, he will not 
be permitted to defend on the ground that he was not 
the principal. Canal Bank v. Bank of Albany, 1 Hill, 
287, 293, 294; Bank of Commerce v. Union Bank, 3 N. 
Y. 230, and Kingston Bank vy. Ettinge, 40 id. 391, con- 
sidered. District,S. D. New York, June 24, 1880. 
United States v. Pinover. Opinion by Choate, D. J. 





* Appearing in 3d Federal Reporter 
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CONSTITUTIONAL LAW — IMPAIRING CONTRACT — EX- 
EMPTION FROM TAXATION — FEDERAL JURISDICTION. 
— The Legislature of a State may contract in a corpo- 
rate character forexemption of the corporate property 
from taxation, unless there be some constitutional 
prohibition. Tomlinson v. Branch, 15 Wall. 460. Where 
a State has, by valid contract, exempted certain prop- 
erty from taxation, it cannot by subsequent legislation 
subject that property to taxation, nor prohibit the 
United States courts from using their injunctive 
powers to protect the contract from violation. While 
the general rulcis that courts will not enjoin the col- 
lection of taxes upon the mere ground that they are 
excessive or illegal, yet if their exaction is unconstitu- 
tional, and the party assessed has no other adequate 
remedy, or their enforcement will occasion irremedi- 
able oppression and produce a multiplicity of expensive 
suits, an injunction to restrain their collection will be 
granted. State Railroad Tax Cases, 92 U. 8. 575. Cir- 
cuit, M. D. Tennessee, 1880. Lowisville & Nashville 
Railroad Co. v. Gaines, Comptroller. Opinion by Bax- 
ter, C. J. 


MARITIME LAW—SEAMAN CAN BE REQUIRED TO 
WORK ON SUNDAY. — A seaman upon a schooner in the 
harbor of Frankfort, Michigan, where she was towed 
to receive a cargo of lumber, cannot refuse to work on 
Sunday, in loading the schooner, where the towing 
vessel is not able to enter the harbor by reason of an 
insufficiency of water, and is lying outside in the lake, 
awaiting the schooner, and is in a place of danger. 
Where the master of the schooner was of opinion that 
it was necessary, for the safety of the towing vessel, 
that the loading of the schooner (begun on Friday) 
should be completed on Sunday, and ordered tho work 
to be done, it was the duty of the crews to obey. In 
this case, held, that a seaman refusing te work on Sun- 
day was rightfully expelled from tho schooner, and 
forfeited his wages for his disobedience. The Richard 
Matt, 1 Biss. 440. District, E. D. Pennsylvania, Aug. 2, 
1880. Smith v. Schooner J. C. King. Opinion by 
Acheson, D. J. 


PARTIES — TO SUIT TO DETERMINE VALIDITY OF WILL 
— PERSONS NOT IN ESSE.—Ina suit to determine the 
validity of a will it isa settled rule of law that where 
there are contingent limitations and executory devises 
to persons not in being, the suit may proceed against 
those in being holding the prior estate, and that a 
judgment or decree against the latter binds the former 
in all respects as if they were in esse and parties to the 
suit. Especially is thisso when the former are before 
the court by representation — that is, where the rights 
and interests which those not in esse would have if 
then in esse are the same with those of parties in being 
and before the court. Gifford v. Hort, 1 Sch. & Lef. 
408; Story’s Eq. Pl., §§ 145, 792; Mead v. Mitchell, 17 
N. Y. 210; Baylor’s Lessee v. Dejarnette, 13 Gratt. 
152; Falkner v. Davis, 18 id. 651; Powell v. Wright, 7 
Beav. 444-449; Lorrillard v. Costar, 5 Paige, 172; Pal- 
mer v. Flower, 1 Eng. Rep. 664; Bassnett v. Moxon, 13 
Moaks, 716; Willis v. Slade, 6 Ves. 498; Lloyd v. Johns, 
9 id. 37-52. Circuit, 8S. D. Ohio, July, 1880. McArthur 
v. Allen. Opinion by Swayne, C. J. 





RHODE ISLAND SUPREME COURT AB- 


STRACT. 

EXECUTION — OFFICER'S RETURN ON, CONCLUSIVE 
UNTIL DIRECTLY IMPEACHED. — An officer’s return on 
an execution is, until changed by proper proceedings 
operating directly en the record, conclusive upon the 
parties to the action in which the execution issued, and 
also upon an assignee of one of the parties who takes 
from him pendente lite, property attached in the action. 
In Angell v. Bowler, 3 R. I. 77, it was decided that an 











officer’s return on an original writ cannot be contro- 
verted by the defendant except as provided by statute; 
and in Estes v. Cooke, 12 R. I. 6, it was decided that 
the return on an execution was conclusive on the par- 
ties in a subsequent action. In other States, with two 
or three exceptions, the rule is that the return is con- 
clusive on parties and privies until set aside in some 
direct proceeding. Swift v. Cobb, 10 Vt. 282; Bates vy. 
Willard, 10 Metc. 62, 80; Campbell v. Webster, 15 Gray, 
28; Whitaker v. Sumner, 7 Pick. 551; Sykes v. Keat- 
ing, 118 Mass. 517,520; Bramford v. Melvin, 7 Me. 14; 
Huntress v. Tiney, 39 id. 257; Messer v. Bailey, 31 N. 
H. 9; Herman on Executions, § 242. The return is in 
fact a part of the record, and while it stands is as con- 
clusive as any other part of it. Barrows v. National 
Rubber Co. Opinion by Durfee, C. J. 

(Decided June 18, 1880.] 


FRAUDULENT CONVEYANCE — CONVEYANCE IN CON- 
SIDERATION OF MARRIAGE NOT VOLUNTARY. — Mar- 
riage is deemed in law a valuable consideration, A 
conveyance, therefore, in consideration of marriage, 
stands upon a different footing from a voluntary con- 
veyance. All the authorities agree to this extent, at 
least, that a man, though indebted, may settle a por- 
tion of his property on his intended wife, and that, in 
the absence of fraud, the settlement, if no more than 
areasonable provision for the wife, will be upheld 
against existing as well as subsequent creditors. Cam- 
pion v. Cotton, 17 Ves. Jr. 264; Armfield v. Armfield, 
Freeman (Miss.), 311; Croft v. Arthur, 3 Des. 223; Buck- 
ner v. Smyth, 4id. 371; Davidson v. Graves, Riley’s 
Fq. 232; Magniac v. Thompson, 7 Pet. 348; Marshall v. 
Morris, 16 Ga. 368; Smith v. Allen, 5 Allen, 454; Bon- 
ser v. Miller, 5 Oregon, 110. National Exchange Bank 
v. Watson. Opinion by Matteson, J. 

(Decided July 3, 1880.] 


STATUTE OF FRAUDS — CONVEYANCE OF REALTY 
WITH RENTS RESERVED — IMPLIED CONTRACT. — A con- 
veyed to B certain realty by a deed poll in which 
specified rents were reserved for periods of time de- 
scribed. B entered under thedeed. Held, that by his 
entry B contracted to pay the rentsas reserved. Held, 
further, that B’s contract being an implication of law 
was not within the statute of frauds. The contract to 
pay the rent reserved was not an express contract but 
an implied contract, or a contract raised by law from 
the nature of the transaction, and it has been repeat- 
edly held that such contracts are not within tho statute 
of frauds. Goodwin v. Gilbert, 9 Mass. 510; Fletcher 
v. McFarlane, 12 id. 43; Felch vy. Taylor, 13 Pick. 133; 
Sage v. Wiicox, 6 Conn. 81; Allen vy. Pryor, 3 A. K. 
Marsh. 305; Browne’s Stat. of Frauds, $166. In Good- 
win v. Gilbert, the doctrine is broadly laid down that, 
where land is conveyed by deed poll and the grantee 
enters under the deed, certain duties being reserved 
to be performed, as no action lies against the grantee 
on the deed, the grantor may maintain assumpsit for 
the non-performance of the duties reserved, and the 
promise being raised by the law is not within the stat- 
ute of frauds. In Pike v. Brown, 7 Cush. 133, Shaw, 
C. J., in delivering the opinion of the court, instances 
the case of rent reserved ina lease by deed poll asa 
signal and familiar illustration of the doctrine. And 
that occupation under the lease is not indispensable to 
the recovery, if only the lease has been accepted, was 
distinctly decided in Kabley v. Worcester Gas Light 
Co., 102 Mass. 392, in a case in which the lessees never 
occupied at all. ‘It is enough,” say the court, ‘that 
they accepted the conveyanco which gave them the 
right of immediate and exclusive occupation. The 
law would imply from such acceptance a promise to 
comply with the terms of the lease, and such a promise 
is not within the statute of frauds.’”’ Providence 
Christian Union v. Elliott. Opinion by Durfee, C. J. 
[Decided July 3, 1880.] 
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CALIFORNIA SUPREME COURT ABSTRACT. 


CoRPORATION — NOTICE — WHEN KNOWLEDGE OF 
DIRECTOR NOT THAT OF CORPORATION.— The knowl- 
edge of the director of a corporation acquired inci- 
dentally and not while acting for the corporation is 
not the knowledge of the corporation so as to charge 
it. Accordingly where structures were erected upon 
lands belonging to an agricultural society which were 
in the possession of W., a director of the society, un- 
der a lease for the benefit of W., held, that a mechan- 
ic’s lien could not be filed against such lands on the 
ground that the knowledge of W. of the erection of 
the structures was chargeable to the society. Unless 
the knowledge of a director of a corporation was ac- 
quired by him in the management and conduct of its 
business, notice of it is not attributable to the corpo- 
ration. If the agent acquires his knowledge casually, 
or privately, or by rumor, and he does not inform the 
corporation or its agents of it, the corporation is not 
chargeable with it. ‘‘I agree,’ says Nelson, C. J., in 
Bank of U.S. v. Davis, 2 Hill, 451, ‘*that notice to 
a director, or knowledge derived by him while not en- 
gaged officially in the business of the bank, cannot and 
should not operate to the prejudice of the latter. This 
is clear from the ground and reason upon which the 
doctrine of notice to the principal through the agent 
rests. The principal is chargeable with this knowledge 
for the reason that the agent is substituted in his 
place, and represents him in the particular transac- 
tion; and as this relation, strictly speaking, exists 
only while the agent is acting in the business thus 
delegated to him, it is proper to limit it to such occa- 
sions.’”’ See, also, Fulton Bank v. New York, etc., 
Canal Co., 4 Pai. 127. So where a defective deed had 
been recorded purporting to convey certain land, and 
one of the directors of a corporation which had ac- 
quired an equity of redemption in the premises, not 
acting as agent of the corporation, and having no man- 
agement of its business otherwise than as a director, 
went to the town records for the purpose of ascertain- 
ing the situation of the land, and there saw the record 
of the deed, but did not inform the corporation or any 
of its agents thereof, the Supreme Court of Connecti- 
cut held that the corporation was not, by reason of 
these facts, chargeable with knowledge of the deed. 
Farrel Foundry Co. v. Dart, 26 Conn. 376. Lothian v. 
Wood etal. Opinion by McKee, J. 

[Decided July 26, 1880.] 


OFFICE — WHEN OFFICIAL TERM COMMENCES — STAT- 
UTORY CONSTRUCTION. — A statute of California pro- 
vided that the governor should appoint commissioners 
“who shall hold office for the period of three years 
from and after their appointment,”’ that they should 
“within twenty days after their appointment” meet 
and take an oath to faithfully perform their duties, ete. 
Held, that a commissioner appointed under the statute 
held office from the time of his appointment. This 
would not sometimes be the case. As was said by 
Field, J. (People v. Whitman, 10 Cal. 47): ‘*To the 
complete investiture of an office, the acts of the ap- 
pointing power and of the person appointed must, in 
some instances, concur. The appointment is complete 
when the commission is signed by the President; but 
it is competent for Congress to require the perform- 
ance of certain acts by the appointee, such as the exe- 
cution of security, the taking of an oath of office, 
and the like, beforo he can enter into the possession 
of the office. This has been done in relation to the 
office of surveyor-general. The performance of the 
acts are conditions precedent to the holding of the 
office.”’ United States v. LeBaron, 19 How. 78. It is 
also competent for the Legislature to make the taking 
of the oath of office, etc., a condition subsequent, and 
to provide, as in the case at bar, that the appointees 





should hold the office from the date of the appoint- 
ment, subject to the condition that if they failed to 
qualify, or perform some other act, the appointment 
should go for naught. Ball v. Kenfield, Controller. 
Opinion by McKinstry, J. 

[Decided July 22, 1880.] 


———_ +—___— 


CRIMINAL LAW. 


EvVIDENCE— DYING DECLARATIONS— HOPE OF RE- 
COVERY RENDERS INCOMPETENT.— An alleged dying 
statement of deceased set forth that “ believing that I 
am very near death and realizing that I may not re- 
cover, I wish to make this, my dying statement,” ete. 
She was then sick from the effect of an abortion. Held, 
that the statement was inadmissible. It is essential to 
the admissibility of such declarations that it appear 
that they were made under a sense of impending 
death. It is the impression of almost immediate dis- 
solution that renders the testimony admissible. 
“ Therefore,’”’ says Greenleaf, ‘‘ where it appears that 
the deceased, at the time of the declaration, had any 
expectation or hope of recovery, however slight it may 
have been, and though death actually ensued in an 
hour afterward, the declaration is inadmissible. On 
the other hand, a belief that he will not recover is not 
in itself sufficient, unless there be also the prospect of 
almost immediate dissolution.’’ 1Greenl. Ev., § 158. 
This is the rule recognized and approved by all of the 
authorities. The only difficulty that arises comes 
from the application of the rule to the facts of the par- 
ticular case. In the case before us, however, we think 
it appears upon the face of the paper itself that the 
deceased had not abandoned all hope of recovery. 
There is here a clear indication that the deceased at 
the time of making the declaration had not abandoned 
all hope of recovery. The declaration was therefore 
inadmissible. Wharton’s Hom. 306-8; Rex v. Wood- 
cox, 2 Leach’s C. C. 267, 566; People v. Sanchez, 24 Cal. 
24. In the last case cited this court said: ‘* This species 
of testimony should always be received with the great- 
est caution, and too much care cannot be observed by 
the court in scrutinizing the primary facts upon which 
its admissibility is grounded. No person is entirely 
exempt froma disposition to excuse and justify his 
own conduct, or to inflict vengeance upon one at whose 
hands he has suffered a grievous wrong; and in the 
eye of the law this proclivity is presumed, in cases like 
the present, to be overcome and silenced only by the 
presence of almost immediate death. An undoubting 
belief existing in the mind of the declarant, at the time 
the declarations ure made, that the finger of death is 
upon him, isindispensable to that sanction which the 
law exacts; andif it shall appear in any mode that 
there was a hope of recovery, however faint it may 
have been, still lingering in his breast, that sanction is 
not afforded, and his statement cannot be received.’’ 
California Sup. Ct., June 7, 1880. People of California 
v. Hodgdon. Opinion by Ross, J. 


PLEADING — ATTEMPT TO STEAL. — In an indictment 
for an attempt to steal, it is not necessary to specify 
the particular articles intended to be stolen. In Whart. 
on Cr. Law, §§ 292 and 1282, it is said that in indict- 
ments for attempts to commit crimes in themselves 
indictable, it is not necessary to observe the same par- 
ticularity as is required in indictments for the com- 
mission of the offense itself. And as illustrative of 
that position, he says an indictment for an assault 
with an intent to steal from the pocket is good without 
stating the goods or moneys intended to be stolen. In 
accordance with this statement of the rule, it has been 
decided in various States that the offense of attempts 
to commit larceny is complete by an intention to steal 
and an act done in pursuance thereof apparently effi- 
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cient to carry out the purpose, and it is not necessary 
in the bill of indictment to aver the specific articles 
intended to be taken, as such fact is extrinsic and not 
essential to constitute a criminal attempt. State v. 
Wilson, 30 Conn. 500; Comm. vy. McDonald, 5 Cush. 
365 ; People v. Bush, 4 Hill, 133; Spencer v. Ohio, 13 Ohio, 
401; Hunter v. State, 29 Ind. 80. North Carolina Sup. 
Ct., January Term, 1880. State of North Carolina v. 
Utley. Opinion by Dillard, J. 


PLEADING — INFANTICIDE —SEX OF CHILD NOT RE- 
QUIRED TO BE STATED. — In an indictment for infanti- 
cide, although convenient and advisable when it can 
be safely done, it is not indispensable that the sex of 
the murdered child be stated even though its name be 
unknown or it has no name. The law requires that an 
indictment shall be so certain as to the party against 
whom the offense was committed, as to enable the 
prisoner to understand who the party is, and upon 
what charge he is called upon to answer, as to prevent 
the prisoner from being put in jeopardy a second time 
for the same offense, and as will authorize the court to 
give the appropriate judgment on conviction. What 
would it practically add, in these respects, to the rights 
and safety of the accused to have the sex alleged? In 
a criminal proceeding, the allegation of name is enough 
though there may be more than one person of the same 
name inthe same place. State v. Grant, 22 Me. 171. 
It is enough to allege the name to be unknown, al- 
though the grand jury might have ascertained what 
the name was. Com. vy. Stoddard, 9 Allen, 280. An 
indictment need not describe, by an addition, the per- 
son upon whom an offense is committed. Com. v. 
Varney, 10 Cush. 402. In Bac. Abr. (Indictment G.) it 
is said, ‘‘Sometimes it may be convenient, for dis- 
tinction sake, to add it,”’ but not essential, “for it is 
sufficient if the indictment be true, viz., that J. S. was 
killed or robbed, though there are many of the same 
name.”’ The tendency of modern decisions is to less 
strictness than formerly in describing persons and 
properties in indictments. If it is sufficient to describe 
aman by his name alone without an addition, when 
there are many others of the same name, or allow the 
person to be nameless ina presentment of the grand 
jury because they do not know what the name is, 
although they could have ascertained it by some pains- 
taking, it can be no stretch of legal principle, to say 
that in the case of an infant it is not essential that the 
sex should be stated. Com. v. Brettun, 100 Mass. 206; 
Com. v. Campbell, 103 id. 436; Com. v. Strangford, 112 
id. 289. Maine Sup. Ct., Dec., 1879. State of Maine v. 
Morrisey. Opinion by Peters, J. 

TRIAL — EXCLUSION OF WITNESS FROM COURT-ROOM 
— FAILURE TO OBEY ORDER DOES NOT DISQUALIFY 
WITNEsS. — On a trial of a prisoner for receiving goods 
knowing them to be stolen, on the motion of the attor- 
ney for the Commonwealth, without objection by the 
prisoner's counsel, the court directs the witnesses to 
leave the court-room; and they all leave but one, who 
was in the prisoner's box in the court-room, held ona 
requisition from the governor of another State, upon 
the charge of the larceny of the same goods. In the 
progress of the trial the attorney for the Common- 
wealth offers this man as a witness, and he is objected 
to by the prisoner, on the ground alone of his remain- 
ing in the court-room, after tho order of the court, 
held, that he was a competent witness. Whero an 
order directing the exclusion of witnesses from the 
court-room during the trial is made, if a witness or the 
officer in charge willfully disobeys or violates such 
order, he is liable to be punished for his contempt, and 
at one time, according tothe English practice, it was 
considered that the judge, in the exercise of his dis- 
cretion, might even exclude the testimony of sucha 
witness. But now it seems to be the practice to allow 
the witness to be examined, subject to observation as 





to his conduct in disobeying the order. 2 Taylor on 
Ev. (7th ed.), $$ 1400, 1401, 1402; 3 Wharton’s Crim Law. 
(7th ed.), §3009a. In Cobbett v. Hudson, 72 Eng. C. 1, 
11 (decided by Queen’s Bench in 1852), Lord Campbell, 
C. J., observed, that with respect to ordering wit- 
nesses out of court, although this is clearly within the 
power of the judge, and he may fine a witness for dis- 
obeying this order, the better opinion seems to have 
been that his power is limited to the infliction of the 
fine, and that he cannot lawfully refuse to permit the 
examination of the witness. Citing Cook vy. Nether- 
cote, 6 C. & P. 471; Rex v. Colley, 1 Mood. & Mal. 329; 
Thomas v. David, 7 C. & P. 350. And in Chandler y. 
Horne, 2 Mood. & R. N. P. 423, Erskine, J., said: “ It 
used to be formerly supposed that it was in the dis- 
cretion of the judge whether the witness should be 
examined. It is now settled and acted upon by all the 
judges that the judge has no right to exclude the wit- 
ness; he may commit him for contempt, but he must 
be examined; and it is then matter of remark as to 
the value of his testimony, that he has willfully dis- 
obeyed the order. See, also, Nelson y. State, 2 Swan, 
237. Virginia Ct. of Appeals, Nov. Term, 1879. Hey 
v. Commonwealth of Virginia. Opinion by Burks, J. 


——__—_____— 


THE ENGLISH EMPLOYERS’ LIABILITY 
BILL. 





7. following is the text of this bill, “‘ to extend and 
regulate the liability of employers to make com- 
pensation for personal injuries suffered by workmen in 
their service, as amended in committee on recommit- 
ment and on consideration as amended,”’ and in the 
form in which it is presented to the House of Lords: 

“1. Amendment of Law.— Where after the com- 
mencement of this act personal injury is caused toa 
workman (1) by reason of any defect in the ways, 
works, machinery, plant or stock-in-trade connected 
with or used in the business of the employer; or (2) by 
reason of the negligence of any person in the service 
of the employer who has superintendence intrusted to 
him while in the exercise of such superintendence; or 
(3) by reason of the negligence of any person in the 
service of the employer to whose orders or directions 
the workman, at the time of the injury, was bound to 
conform, and did conform, where such injury resulted 
from his having so conformed; or (4) by reason of the 
act or omission of any such person in the service of 
the employer done or made in obedience to the rules 
or by-laws of the employer, or in obedience to particu- 
lar instructions given by any person delegated with 
the authority of the employer in that behalf; (5) by 
reason of the negligence of any person in the service 
of the employer who has the charge or control of any 
signal, points, locomotive engine, or train upon a rail- 
way —the workman, or in case the injury results in 
death, the legal personal representatives of the work- 
man, and any persons entitled in case of death, shall 
have the samo right of compensation and remedies 
against the employer as if the workman had not been 
a workman of nor in the service of the employer, nor 
engaged in his work. 

“2. Exceptions to Amendment of Law. — A workman 
shall not be entitled under this act to any right of 
compensation or remedy against the employer in any 
of the following cases; that is to say, (1) under sub- 
section 1 of section 1, unless the defect therein men- 
tioned arose from or had not been discovered or reme- 
died owing to the negligence of the employer, or of 
some person in the service of the employer, and in- 
trusted by him with the duty of seeing that the ways, 
works, machinery, planks, or stock-in-trade were in 
proper condition. (2) Under sub-section 4 of section 
1, unless the injury resulted from some impropriety or 
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defect in the rules, by-laws, or instructions therein 
mentioned; provided that where a rule or by-law has 
been approved or has been accepted as a proper rule or 
by-law by one of her majesty’s principal secretaries of 
State or by the board of trade or any other depart- 
ment of the government, under or by virtue of any 
act of Parliament, it shall not be deemed for the pur- 
poses of this act to be an improper or defective rule or 
by-law. (3) In any case where the workman knew of 
the defect or negligence which caused his injury, and 
failed within a reasonable time to give, or cause to be 
given, information thereof to the employer or some 
person superior to himself in the service of the em- 
ployer, unless he was aware that the employer or such 
superior already knew of the said defect or negligence. 

“3. Limit of sum recoverable as compensation. —The 
amount of compensation recoverable under this act 
shall not exceed such sum as may be found to be 
equivalent to the estimated earnings, during the three 
years preceding the injury of a person in the same 
grade employed during those years in the like em- 
ployment and in the district in which the workman 
is employed at the time of the injury. 

“4, Limit of time for recovery of compensation.— An 
action for the recovery under this act of compensation 
for an injury shall not be maintainable unless notice 
that injury has been sustained is given within six 
weeks, and the action is commenced within six months 
from the occurrenco of the accident causing the injury, 
or in case of death, within six months from the time 
of death; provided always that in case of death the 
want of such notice shall be no bar to the maintenance 
of such action if the judge shall be of opinion that 
there was reasonable excuse for such want of notice. 

“5. Money payable under penalty to be deducted from 
compensalion under act.—There shall be deducted 
from any compensation awarded to any workman, or 
representatives of a workman, or persons claiming by, 
under, or through a workman in respect of any cause 
of action arising under this act, any penalty or part of 
a penalty which may have been paid in pursuance of 
any other act of Parliament to such workman, repre- 
sentatives, or persons in respect of the same cause of 
action, and where an action has been brought under 
this act by any workman, or the representatives of 
any workman, or any persons claiming by, under, or 
through such workman for compensation in respect of 
any cause of action arising under this act, and pay- 
ment has not previously been made of any penalty or 
part of a penalty under any other act of Parliament in 
respect of the same cause of action, such workman, 
representatives, or person shall not be entitled there- 
after to receive any penalty or part of a penalty under 
any other act of Parliament in respect of the same 
cause of action. 

“6. Trial of actions.—1. Every action for recovery 
of compensation under this act shall be brought ina 
county court, but may, upon the application of either 
plaintiff or defendant, be removed into a superior 
court in like manner and upon the same conditions as 
an action commenced in a county court may by law 
beremoved. 2. Upon the trial of any such action ina 
county court before the judge without a jury one or 
more assessors may be appointed for the purpose of 
ascertaining the amount of compensation. 3. For the 
purpose of regulating the conditions and mode of ap- 
pointment and remuneration of such assessors, and 
all matters of procedure relating to their duties, and 
also for the purpose of consolidating any actions un- 
der this act in a county court, and otherwise prevent- 
ing multiplicity of such actions, rules and regulations 
may be made, varied, and repealed from time to time 
in the same manner as rules and regulations for regu- 
lating the practice and procedure in other actions in 
county courts. ‘County Court’ shall, with respect to 
Scotland, mean the ‘Sheriff’s Court,’ and shall, 





with respect to Ireland, mean the ‘Civil Bill Court.’ 
In Scotland any action under this act may be removed 
to the Court of Session at the instance of either party, 
in the manner provided by, and subject to the condi- 
tions prescribed by, section 7 of the Sheriff Courts 
(Scotland) act, 1877. In Scotland the sheriff may con- 
join actions arising out of the same occurrence or 
cause of action, though at the instance of different 
parties and in respect of different injuries. 

“7, Mode of serving notice of injury.—Notice in re- 
spect of an injury under this act shall give the name 
and address of the person injured, and shall state in 
ordinary language the cause of the injury and the date 
at which it was sustained, and shall be served on the 
employer, or if there is more than one employer, upon 
one of such employers. The notice may be served by 
delivering the same to or at the residence or place of 
business of tho person on whom it is to be served. The 
notice may also be served by post by a prepaid letter 
addressed to the person on whom it is to be served at 
his last known place of residence or place of business; 
and if served by post, shall be deemed to have been 
served at the time when a letter containing the same 
would be delivered in the ordinary course of post; 
and in proving the service of such notice, it shall be 
sufficient to prove that the notice was properly ad- 
dressed and put into the post. Where the employer isa 
body of persons corporate or unincorporate, the notice 
shall be served by delivering the same at or by sending 
it by post in a prepaid letter addressed to the office, 
or if there be more than one office, any one of the 
offices of such body. A notice under this section shall 
not be deemed invalid by reason of any defect or inac- 
curacy therein, unless the judge who tries the action 
arising from the injury mentioned in the notice shall 
be of opinion that the defendant in the action is preju- 
diced in his defense by such defect or inaccuracy, and 
that the defect or inaccuracy was for the purpose of 
misleading. 

‘*8. Definitions.—For the purpose of this act, unless 
the context otherwise requires, the expression ‘person 
who has superintendence intrusted to him’ means a 
person whose sole or principal duty is that of superin- 
tendence and who is not ordinarily engaged in manual 
labor; the expression ‘employer’ includes a body of 
persons corporate or unincorporate; the expression 
‘workman’ means a railway servant and any person to 
whom the Employers and Workmen Act, 1875, applies. 

“9. Commencement of act. —This act shall not come 
into operation until the first day of January, 1881, 
which date is in this act referred to as the commence- 
ment of this act. 

“10. Short title.—This act may be cited as the Em- 
ployers’ Liability Act, 1880.” 


—_—_—_—_@—_——__——. 
CORRESPONDENCE. 


More ‘‘ MripsuUMMER.”’ 


Editor of the Albany Law Journal: 


It may seem presumptuous for the writer to suggest 
that ‘* Midsummer’s’’ problem has not been correctly 
solved by any of your correspondents; especially as 
some of them are supported by the authority of very 
respectable courts. He is, however, prepared to take 
that responsibility. 

The fallacy of tho reasoning of ‘ E. M.8.,” “ Sub- 
scriber’”’ of Port Richmond, and ‘Sol. Kohn,” must 
bo apparent when it is seen that it would serve to leave 
either A, B or C “out in the cold,”’ as follows. 

“FE. M.S.” starts with the proposition that C is to 
be paid in full, except as affected by B’s mortgage; for 
the purposes of this argument we will number this 
proposition “1.” The same reasoning which satisfies 





278 





THE ALBANY LAW JOURNAL. 








“KE. M.S.” that C is to be paid in full except as affected 
by B’s mortgage, would lead to the conclusion that B 
is to be paid in full, except as affected by A’s mortgage, 
which is the only superior lien to B; this we will call 
proposition **2.’’ And it would also lead to the con- 
clusion that A is to be paid in full except as affected 
by C’s mortgage, which is the only superior lien to A; 
and this we will call proposition ‘3.’’ Starting with 
proposition 1,” “*E. M.8.’’ usesa lino of argument 
which leaves B ‘“‘out in the cold.”” Now, if we start 
with proposition *‘2,’’ using the same line of argument, 
we leave A out, and if we start with proposition “3” 
we leave C out. Substantially the same criticism may 
be made on the argument of ‘‘Subscriber’’ of Port 
Richmond, which in effect is that of ‘‘E. M.S.” 
“Sol. Kohn” says that B takes $5,000, leaving an 
equal amount for A; but C intervenes and by reason 
of his priority causes the balance which B left for A to 
be paid to him, thus leaving A out. The same reason- 
ing would permit us to say that C takes $5,000, leaving 
an equal amount for B; but A intervenes and by rea- 
son of his priority causes the balance which C left for 
B to be paid to him, thus leaving B “ out in the cold.” 
The fallacy of these arguments and of the decision 
in Bacon vy. Van Schoonhoven, mentioned by ‘Sub- 
scriber’’ of Troy, is that they assume that some one of 
the parties has a right to take the amount of his mort- 
gage out of the fund, thus giving him that priority 
over the others which is tho very subject of dispute. 
The unsoundness, too, of the decision in Manufuc- 
turers’ Bank v. Bank of Pennsylvania, mentioned by 
“S$. T.N.,” we think is apparent. The reasoning there 
is that the first purchaser will have priority over the 
third, because the third cannot hold his ground against 
the second, who must in turn yield to the first. The 
court ignores the fact that the third though unable to 
hold his ground against the second can nevertheless 
compel the first to yield to him. For instance: In the 
case there presented of the purchaser of an entire 
estate, we may suppose that A obtains possession after 
the delivery and record of the conveyances; C then 
sues in ejectment, and recovers against A; for, as be- 
tween A and C, the priorities are C, A, B,—C having 
thus obtained possession is in turn liable to be ousted 
by B, for as between B and C the priorities are B, C, A. 
B may then be ousted by A, for, as between A and B 
the priorities are A, B.C. And C may again oust A, 
and the parties might thus ‘‘ swing around the circle ”’ 
indefinitely, there being no ground upon which the 
doctrine of estoppel could be invoked against either. 
As to the arguments which go to leave one or the 
other out on tho ground of subrogation or substitu- 
tion, as it is termed by some, we think the error is 
evident. They all assume that one of the parties has 
an absolute right to the amount of his mortgage (the 
fallacy above pointed out) and then applying the doc- 
trine of equitable (?) subrogation between the other 
two only deny one of them any interest; forgetting 
thatin each case the victim of their system of sub- 
rogation has (if subrogation be applicable to the case 
at all) a right in turn to be subrogated to the position 
of the very one to whom they gave the amount of his 
mortgage by indisputable right. For instance, those 
who give C the amount of his mortgage and by subro- 
gation give Athe hare left for B, forget that B is 
really entitled to be subrogated to C’s rights. The 
truth is that the doctrine of subrogation can lend us 
no assistance to the solution of ‘* Midsummer’s”’ prob- 
lem, for the simple reason that if C can he subrogated 
to A’s rights, B may be to C’s, and A to B’s, and so on. 
From what has been stated it will be seen that the 
writer claims that there is no ’priority in the case put 
by “*Midsummer,”’ but that A, B and C are entitled to 
share equally in the proceeds of the sale. He deems 
this capable of mathematical demonstration as fol- 
lows: 





As to A the order of priority indisputably is, C Ist, 
A 2d, B 3d. 

As to B the order of priority indisputably is, A 1st, 
B 2d, C 3d. 

As to C the order of priority indisputably is, B 1st, 
C 2d, A 3d. 


RECAPITULATION. 

A is B is Cis 
 340684s tadeiasetoneenes 2d 3d Ist 
SEE Mi kdoke dhe antandeoneatas 1st 2d 3d 
SO Cina nsid ceee ccdstedacans 3d 1st 2d 

6 6 6 


Cuas. F. Estwicx. 
New York Ciry, Sept. 23, 1880. 


Editor of the Albany Law Journal: 


Ihave read the several: communications published 
by you in reply to ‘‘ Midsummer’s"’ problem as to pri- 
ority among mortgages, at page 160 of vol. 22 of your 
JOURNAL. 

Let me change the problem by striking out $10,000 as 
proceeds of sale of the mortgage premises, and insert- 
ing $5,000 in lieu thereof. 

Question. Upon which one of the three mortgages 
mentioned by ‘‘Midsummer,’’ should the money be 
applied ? 

Answer. As between A and B the $5,000 belongs to 
A, for B had notice of A’s prior unrecorded mortgage, 
and B has therefore no claim upon the $5,000. 

As between A and C, C takes the money, for the rea- 
son that C had not notice of A’s prior but unrecorded 
mortgage. 

It may be said that C stands behind B and that 
therefore B’s claim should precede C’s. Why so? 

If the mortgage of C did not exist, B would not take 
the $5,000. Now, since ©’s mortgage is in esse does it 
make or operate aright in Bto the money? If so, 
then B gets the money by virtue of C’s mortgage, who, 
as between B and C, stands behind B, and this would 
be simply absurd, and is not demonstrable. C, there- 
fore, must have the $5,000. 

If the proceeds of the sale were $10,000, as mentioned 
by ‘‘Midsummer,”’ the remaining $5,000 must go to B, 
as heretofore stated by me, and as sufficiently shown 
by Mr. Sol. Kohn, at page 238 of this volume. 

Never mind the adjudication of courts in other cases. 
We have examined the reasons upon which the answer 
to the question hinges. 

C takes the first $5,000; B takes the remaining $5,000; 
A is “out in the cold ”’ with his first mortgage unsatis- 
fied, on the same footing, in this respect, as your cor- 
respondents, without compensation for their services 
in thinking out ‘‘ Midsummer’s”’ problem. 

Yours again, 
EGBERT WHITAKER. 

SAUGERTIES, N. Y., Sept. 20, 1880. 


Editor of the Albany Law Journal: 


I have noticed a variety of answers to ‘* Midsum- 
mer’s’’ question in your recent issue. It seems to me 
that the question is fully answered by the case of 
Bacon v. Schoonhoven, 19 Hun, 158. 

Yours, 

CATSKILL, N. Y., Sept. 20, 1880. 


W. P. 


Editor of the Albany Law Journal: 


Reading the answers of your correspondents to 
‘*Midsummer’s” problem, reminds me that similar 
questions have twice been before the Supreme Court 
of Ohio. See Day v. Munson, 14 Ohio St. 488, and 
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Babbett v. Morgan, 31 id. 273. Perhaps you or some of 
your correspondents can tell what the language of the 
court in Day v. Morgan means; but it puzzles some of 
us out here. Very truly, 


Sept. 23, 1880. 


READER. 


JUDICIAL NEPOTISM. 


Editor of the Albany Law Journal: 


I read with much interest the account in your issue 
of September 18, of an incident mentioned in the 
London Law Times that occurred in the Bristol County 
Court where one of the counsellors objected to pro- 
ceeding with the trial of the case because the judge 
was father to the opposing counsel, because of the in- 
terest I felt in the subject-matter, which has been 
greatly increased by the conduct of a trial justice in 
this State. Our statute provides that the town coun- 
cils of the several towns shall elect a trial justice from 
the qualified justices of the peace, his court being de- 
signated the justice court of that town, which has 
exclusive jurisdiction of all civil cases in which the 
amount claimed does not exceed one hundred dollars, 
excepting actions commenced by attaching real estate 
and certain cases where the title to real estate or some 
easement therein is the subject-matterin dispute. The 
town council of the town to which I refer elected one 
of its members trial justice, and also elected him con- 
stable. 

This same trial justice issues writs under his official 
hand and seal, serves them as constable by attaching 
the defendant’s personal property or otherwise, as the 
case may be, renders judgment in the same case, 
charges fees both as officer and court, issues executions 
and by virtue of them sells the property originally at- 
tached or levies upon other property. In fact, per- 
forms all the functions both of officer and trial justice 
of the same court. 

In one particular case the trial justice served the 
writ in which case his brother was the plaintiff, and 
rendered judgment for plaintiff for the amount 
claimed and costs, ‘notwithstanding the defendant 
appeared by counsel and by proper pleas objected to 
the proceeding. 

In another (criminal) case, the trial justice issues his 
warrant against the boy over whom he is guardian, 
alleging the offense of larceny; arrests his ward; finds 
him guilty; sentences him to the State reform school 
for two years, and to pay all costs of prosecution, which 
costs all go to the guardian as court and officer, and 
which bill it is reasonable to presume will be presented 
in the guardian’s next account to the Court of Probate 
for allowance. 

Quere, Is there any law outside the statute which 
prohibits a judge from officiating as officer of and in 
his own court, or which prohibits a judge from sitting 
in acase in which he may have an interest except an 
immediate pecuniary interest? LAWYER. 

PROVIDENCE, R. I., Sept. 20, 1880. 


LoosE LEGISLATION. 


Editor of the Albany Law Journal: 


Permit me to call your attention, and that of the 
profession and public generally, to some examples of 
loose legislation by the Legislature of 1880. 

Without referring to chapter 480, to which attention 
has already been directed in your columns, the pro- 
visions of chapters 416, 423, 437 and 517 may be pointed 
to. 

Chapter 416 amends sections 197 and 198 of title 3, 
ch. 3, part 4 of the Revised Statutes. By chapter 460 
of Laws 1847, title three chapter 3of part 4 of the Re- 
vised Statutes was repealed from January 1, 1848, and 





chapter 460, Laws 1847, was substituted and directed 
to be published as chapter third of part fourth. Said 
chapter 460 is divided into titles, subdivided into arti- 
cles, and the sections numbered. In such chapter sec- 
tions 155, 156 are the ones no doubt intended to be 
amended by chapter 416, Laws 1880. After 1847 various 
laws were passed bearing upon the subject-matter of 
chapter 3, part 4, of the Revised Statutes, both amend- 
ing and changing the same; but not all laws passed 
were made amendments; nor has there been any 
change made by such laws in the numbering of the 
sections of the Revised Statutes. In the fifth edition 
of the Revised Statutes the compilers inserted such 
changes and assumed to renumber the sections of 
chapter 3, part 4, and in such editions the sections in 
question are numbered 178 and 179. But the change is 
that of the compilers and not of the Legislature. Un- 
der these circumstances can the Laws of 1880 be of any 
effect, there being no sections 197 and 198 of the Re- 
vised Statutes proper? 

So chapter 517, Laws 1880, amends section 20, title 14, 
chapter 9 of part 1 of the Revised Statutes. There is 
no such title. But the compilers of the fifth edition 
inserted as title 14, chap. 150, of the Laws of 1837, of 
which chapter section 18 is probably the one sought 
to be amended. 

Chapter 423, Laws 1880, amends section 23 of title 2, 
chap. 5, part 2 of the Revised Statutes. By chap. 245, 
Laws 1880, the whole of title 2, chap. 5 of part 2 is re- 
pealed from September 1, 1880. 

Chapter 437 of Laws 1880 amends section 16 of article 
3, chapter 6 of part 1 of the Revised Statutes. The law 
probably intended to amend section 16 of article 3 of 
title III of chapter 6. The chapter is divided into eight 
titles, in four of which there is an article I11. Though 
the subjects may not be of great importance the care- 
lessness of the Legislature is, and suggests that per- 
haps it may be well in the future for some committee 
of the bar to examine bills introduced, and where 
there are errors like the ones noted above, have them 
rectified. Very truly yours, 

New York, Sept. 1, 1880. LAWYER. 





NEW BOOKS AND NEW EDITIONS. 


XIX AMERICAN DECISIONS. 


HIS volume contains cases from 2 Stewart; 1, 2, 3, 
J.J. Marshall; 8 Martin N. 8.; 6 Greenleaf; 1, 2, 
Gill & Johnson; 7,8, 9 Pickering; 6 Halsted; 1 Paige; 
1, 2 Wendell; 4 Ohio; 2 Rawle; 1 Rhode Island; 1 
Bailey; 2 Vermont; 1 Leigh; with important notes 
on who are officers de facto; judgment at law based 
on false return of process; power of equity to perfect 
or enforce defective execution or acknowledgment of 
instrument by married woman; quantwm meruit under 
special contract; special deposit in bank; arrest; 
power of equity to relieve against judgment at law; 
crops on execution sale of land. 


VI BRADWELL’s REPORTS. 


Reports of the Decisions of the appellate courts of the State of 
Iliinois. By James B. Bradwell. Volume VI. Contain- 
ing all the remaining opinions of the first, second, third 
and fourth districts, up to August 12, 1880. Chicago: 
Chicago Legal News Company, 1880. Pp. 698. 


We have noted the following cases in this volume as 
of special interest: Morrison v. Jones, p. 89.—On lia- 
bility to pay for services by accepting them without 
express contract. Combs v. Bradshaw, p. 115.— Parol 
evidence is admissible to show that the consideration 
for an indorsement on a note, that the interest should 
be at the rate of ten per cent until paid, was an exten- 
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sion of the time of payment. Morse v. Richmond, p. 
166. — A partnership for dealing in real estate confers 
on the individual members no implied power to bor- 
row money. Forbes v. Jason, p. 895.— Assent of the 
donee is not essential to the validity of a gift through 
the medium of athird. Lemon v. Sweeney, p. 507.— A 
judgment against an infant is not absolutely void be- 
cause no guardian ad litem was appointed. 





New York Cope or Civit PROCEDURE. 


The Code of Civil Procedure of the State of New York, with 
notes by Montgomery H. Throop, lately one of the Com- 
missioners to revise the Statutes. Part II, chapters 
14-22, as enacted in 1880. Albany: Weed, Parsons & Co., 
1880. Pp. xi, 111. 


This volume will prove a very valuable aid in the in- 
terpretation of the nine chapters of the Code, contain- 
ing, as it does, the official explanation of the intended 
purpose and scope of the important modifications 
wrought by the statutory enactment. It forms an in- 
dispensable suppiement to the similar publication con- 
cerning the thirteen chapters, and completes that 
work, 

——__>_——__ 


OBITUARY. 

MOS R. MANNING, ono of the associate judges 
of the Supreme Court of Alabama, recently died 
in New York city, whither he had gone to be treated 
for a disease from which he had been sufféring for six 
years. He consulted a surgeon, who decided that the 
ouly hope of cure was in a surgical operation, which 
was very likely to prove fatal. Judge Manning, how- 
ever, decided to have this performed, and it was ac- 
cordingly done on the 14th ult. The operation lasted 
about fifty minutes and was performed by several sur- 
geons. Judge Manning failed rapidly after the opera- 
tion, and died on the next Friday. The body was 
taken to Perth Amboy, N. J., where the funeral took 
place. Judge Manning was born in Amboy, N. J., in 
1810. While he was a boy his family removed to 
Huntsville, Ala. About 1870 he became an associate 
judge of the Supreme Court of Alabama. His opinions 

were remarkable for care and research. 


a 


NEW YORK COURT OF APPEALS DECISIONS. 
T 2 following decisions were handed down Tuesday, 
Sept. 28, 1880: 


Judgment affirmed with costs — Babcock v. Libbey; 
Tift v. City of Buffalo. —— Judgment affirmed — 
Reinhardt vy. People; Goldstein v. People; Mack, alias 
McEnery v. People. —— Judgment reversed and venire 
de novo — Therasson v. People. —— Judgment reversed 
and new trial granted, costs to abide event — Dodge v. 
County of Platte. —— Order affirmed with costs — 
Twombley v. Cassidy, in re Village of Middletown; 
Cowing v. Altman; Durkin v. Sharp. Order of 
General Term reversed, and that of Special Term af- 
firmed with costs—In re Depierris. —— Order of 
General and Special Term reversed, and motion 
granted with costs— Inre Sanger. Order modi- 
fied so as to require the values of annuity bonds to be 
computed by the American Experience Table with in- 
terest at four and one-half per cent, and as thus modi- 
fied affirmed, costs of the receiver and of annuitants, 
who appealed to this court and have succeeded in pro- 
curing a modification of the order appealed from, to be 
paid out of the fund — Inre Attorney-General v. North 
American Life Insurance Company. —— Appeal dis- 
missed with costs—In re Friedman. —— Order af- 
firmed without costs — In re Eldridge. 

















NOTES. 

HE nomination of Mr. Seymour D. Thompson, tho 
eminent legal author, as a candidate for the St, 
Louis Court of Appeals, is one eminently fit in every 
point of view. The Central Law Journal says his elec. 
tion is desired by nine-tenths of the bar; and very 
justly observes, that ‘the bar when left to itself may 
be safely trusted to select the best talent for the 
bench.’’ —— It seems from Gabe v. McGinnis, 68 Ind. 
538, that ‘‘under the fish’’ means the court-house at 

Bloomington. 


‘“*PROBABLY Nort. --The doctrine of ancient lights 
does not prevail in Kansas (Hogan v. Manners, 23 Kans. 
551).""— London Law Journal. ——There are two be- 
knighted lawyers in England — Mr. Rupert Kettle and 
Mr. L. S. Jackson. The honor to the former is on 
account of the establishment of boards of arbitration 
between employers and employed; to the latter on 
account of judicial service in India. ——The 4th vol- 
ume of the North-western Reporter contains all the 
decisions of the Supreme Courts of Minnesota, Wis- 
consin, Iowa, Michigan, Nebraska and Dakota, from 
January 17 to April 10, 1880. 


The correspondents of the ALBANY LAW JOURNAL 
are continuing the discussion of the constitutionality 
of the County Courts Jurisdiction Act of 1880. Thus 
far the negatives have the advantage in the debate, in 
respect of the positive conviction and unqualified as- 
sertion of the law; the affirmatives have the advan- 
tage of extent of argument. Meanwhile the county 
courts are not very desirable tribunals for litigation on 
money demands exceeding $1,000.— New York Daily 
Register. —— The following from the New York Daily 
Register, on lawyers returning from vacation, seems 
somewhat ambiguous in the closing adjective: ‘* The 
returning absentees are seen in the streets and offices, 
bronzed and full-cheeked.”” —— On the motion for re- 
argument on the qiestion of the adoption of the In- 
diana constitutional amendments, the court adhere to 
their original ruling, by a vote of three to two, the 
judges dividing as before. The London Law Times, 
speaking of the course of study recommended by the 





committee of the American Bar Association on 
Legal Education, says: “Tho law student who 
has mastered even the general principles of this 


wide range of subjects will have, it is scarcely 


necessary to remark, a far larger stock of the- 
oretical knowledge at his command than is pos- 


sessed by the majority of practicing lawyers.” 


The St. Louis Globe-Democrat, in an article entitled 
** A Legal Dilemma, says: ‘“‘If the Hudson river tun- 
nel deaths had resulted from willful malice instead of 
incurable stupidity, the crime would be equally beyond 
the purview of the law, as it is held that no murder 
can be proved unless the body of the victim can be 
produced before a legal tribunal. Such absurdities 
and inconsistencies are gradually disappearing from 
the codes of the States, but they survive with all the 
tenacity of all abuses. Under the old doctrine re- 
quiring the corpus delicti,a man might throw his vic- 
tim over Niagara Falls in the sight of a thousand 
persons and go unpunished if the waters refused to 
give up their dead. Such a case would be an extreme 


one, but it would differ in degree only and not in kind 
from the New York case, where the coroner’s inquests 
are postponed to await the arrival of the remains that 
are never going to come.”’ This is indeed news, but 
we hope no more like it is “going to come.”’ 
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CURRENT TOPICS. 





HE Daily Saratogian, of Sept. 27th, contains a 
detailed and intelligent account of the trial of 
Mirzan, a naturalized American citizen, in Egypt, 
for murder, which is from the pen, we presume, of 
Judge Batchelder. It seems that the United States 
Revised Statutes prescribe that in a trial for a cap- 
ital offense, before the consul, he shall associate with 
him at least four citizens to be selected by the United 
States minister from a list furnished by the consul, 
and that a concurrence of all would be necessary to 
convict. The statutes also clearly give original juris- 
diction to the minister to try cases of a capital na- 
ture, but it is clear that there isno provision for asso- 
ciates in case the trial is by the minister. Out of 
considerable conflict and confusion it seemed set- 
tled that in capital cases the consul and the minis- 
ter had concurrent original jurisdiction, and either 
might try the case with the important difference 
that the consul would be associated with at least 
four assessors or associate judges, whereas the min- 
ister would sit alone. These questions were referred 
to the department at Washington, and were subjects 
of grave consideration and correspondence during 
the year that elapsed between the murder and the 
trial. At length it was decided that Mirzan should 
be tried by the minister, and his excellency was con- 
sequently ordered by the State Department to pro- 
ceed at once to Alexandria for that purpose and in 
conformity with the Statutes and the orders of the 
secretary of State. He had no other alternative 
than to sit alone. By the invitation of our govern- 
ment, Judge Batchelder, of the International Court, 
acted as prosecuting attorney, his judicial functions 
being temporarily suspended. (That court, it seems, 
possesses no jurisdiction in such cases.) The pris- 
oner was ably defended, and was convicted, and 
sentenced to death. This case has excited a great 
deal of comment and criticism, from the singularity 
of a capital conviction by a single judge without a 
jury. 


In Egypt, the French, Italian, Austrian and Ger- 
man authorities simply examine their criminals be- 
fore the consular officer in the country where the 
crime was committed (like an American police jus- 
tice), reducing the examination to writing, signed 
by the witnesses and the accused. These so-called 
‘‘instructions” are sent up to a bench of three or 
five judges, at home, who listen to arguments by 
the procureur-general for the government and coun- 
sel for the defense. These arguments are based upon 


the ‘‘instruction,” and other judges may, on de- 
mand of either party, examine additional witnesses. 
In most cases none are called, and the judges there- 
upon decide the case and pronounce sentence accord- 
ing to the degree of crime. England has established 


Von, 22.—No. 15. 





a Consular Court for the trial of criminal cases. 
The presiding consular judge associates with him 
five English subjects, a majority of whom must con- 
cur with the judge in order to convict. The writer 
in the Saratogian observes: ‘‘ As toa ‘trial by jury,’ 
as contemplated by the Constitution, in any of the 
countries where we exercise extra-territorial juris- 
diction by virtue of treaties, it is simply out of the 
question. We must accept the doctrine that our 
Constitution does not extend to these countries, any 
more than to the so-called civilized powers of the 
earth, or else abandon our pretension of criminal 
jurisdiction in the domains of the sultan, in China, 
Japan, Madagascar, and other non-christian princi- 
palities, and submit our subjects temporarily resid- 
ing there, as regards criminal justice, to the local 
authorities. As to exercising our complicated sys- 
tem of criminal jurisprudence in those countries it 
would be impossible, if for no other reason, for want 
of a sufficient number of domiciled subjects to con- 
stitute the trial jury, not to speak of the ‘ grand in- 
quest’ and the extra panel to supply changes.” ‘‘In 
case the ‘ American citizen’ is not satisfied with this 
system of justice, let him remain within the juris- 
diction of the Constitution, or refrain absolutely 
while abroad from the commission of crimes.” But 
he recommends the institution by treaty of some 
more numerous and deliberate tribunal; to which we 
agree. 


The Weekly Jurist, in speaking of Bradwell’s 
Reports, says: ‘‘A larger per cent of the decisions 
of the Appellate Courts are affirmed than those of 
the Supreme Court of New York, thus rendering 
this series more valuable than the reports of that 
court, which have such a large circulation.” Now 
if we were only informed of the comparative num- 
ber of appeals from our Supreme Court and the 
Illinois Appellate Court, we could tell whether this 
reasoning has any force. We have examined both 
series with considerable care, and must say that in 
the variety and importance of the questions consid- 
ered, and the learning and ability of the opinions, 
we do not think the advantage lies with the Illinois 
series. Then again, Bradwell’s series reports only 
reversals, with a very few exceptions. Whatever 
might prove to be the fact in respect to the correct- 
ness of the intermediate court, it would be difficult 
to find an equal number of reversals of the trial 
courts in any other State. Thelast volume of Brad- 
well contains about 130 cases, all reversals but two 
or three, and this volume is the sixth issued since 
1877. 


There has been a recent instance of a marriage 
ceremony by telegraph. Doubtless there is some- 
thing very romantic in the idea of sealing the mar- 
riage bond by electricity, and very likely if the par- 
ties thus contracted would always preserve the same 
distance between themselves and restrict their com- 
munications to wire or cable, their lives would be 
more harmonious than the average married life. 
Doubtless a marriage contract thus entered into 
would be legal between parties situated in communi- 
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ties having the same or similar laws of marriage, but 
there is danger of running against conflicting laws of 
different States, and there might arise a difficulty of 
proof in case the marriage were not consummated by 
cohabitation. People in love (for the first time) do 
not stop to consider these things, and are so afraid 
that they shall never see the like of one another 
again, that lightning is barely swift enough to seal 
their vows. Getting married in a balloon, or up in 
the dome of the National Capitol, both of which 
resorts we believe have been recently adopted by 
importunate lovers, is just as sentimental and rather 
safer than the telegraphic medium, although em- 
blematically these modes are not the most satisfac- 
tory, for balloons are structures of gas and prone to 
collapse, and the National Capitol was once in sad 
danger from disunion. On the whole we should 
counsel people bent on marriage to wait until they 
can literally join hands, and then to be content 
with terra firma and the ordinary modes. 


A very important practical decision has just been 
pronounced by the General Term of the Supreme 
Court for the third department of this State, namely, 
that under section 1623 of the new Code, and other 
sections touching the subject, a judge or referee 
cannot be required or permitted to make additional 
findings of fact or law, upon the settlement of the 
case, after his report or decision has been rendered. 
Mr. Throop, in his note to section 1023, in speaking 
of the old practice, says: ‘It is always awkward 
and inconvenient, and is often insufficient adequately 
to protect the rights of the defeated party.” He 
adds: ‘‘ It has not been abolished; but an additional 
method of securing the desired result has been pro- 
vided by this section.” 


——_>__—-. 


NOTES OF CASES. 





N State v. Foley, Supreme Court of Nevada, 
March, 1880, 10 Rep. 369, it was held that a 
conviction in one State, which disqualifies the con- 
vict from testifying, also disqualifies him from testi- 
fying in another State. The court said: ‘‘ But does 
a conviction in one State disqualify the convict from 
testifying in another State ? It was conceded in the 
argument, and we have thus far assumed that it 
does. The question, however, is vital to the case, 
and we should not feel justified in deciding it in the 
affirmative merely because counsel has admitted that 
it must be so decided. Mr. Greenleaf, 1 Ev., § 376, 
declares that the weight of modern opinion is the 
other way; and Mr. Bishop, 1 Cr. Law, § 976, takes 
the same view. There is but one case, however, 
which supports this declaration, Commonwealth v. 
Green, 17 Mass. 539, while there are at least two 
well-reasoned and more recent decisions directly to 
the contrary. The first of these, State v. Chandler, 
3 Hawks, 393, was decided very shortly after the 
Massachusetts case, and apparently without any 
knowledge of the grounds of that decision; but in 
the other case, Chase v. Blodgett, 10 N. H. 22, the 
grounds of the decision in Commonwealth v. Green 





are thoroughly reviewed, and the argument, in our 
opinion, completely overthrown. There is a refer- 
ence in the digest to a case in 42 N. Y. Superior 
Court Reports, where the point seems to have been 
held as it was in Massachusetts. We have been un- 
able to procure that volume, but we presume it adds 
nothing to the reasoning of the court in Common- 
wealth v. Green, This case we have given a very 
attentive consideration without being at all con- 
vinced by it. The court adduces a number of rea- 
sons in support of its conclusions, but rests upon 
no one of them as a conclusive ground of decision, 
The argument to which most weight seems to be 
attached is, that a State will not enforce the penalty 
of acrime committed beyond its jurisdiction, and 
the denial to a convict of the right to testify, they 
say, is a part of this punishment. This argument 
is very satisfactorily met, and entirely refuted in 
both the North Carolina and New Hampshire cases 
above referred to. They say, in effect, that the 
ground upon which a convict is held incompetent 
to testify is that there is no presumption that he 
will speak the truth; he is excluded, not for the 
purpose of punishing him, but for the protection of 
the party against whom he offers to testify; if it 
thereby results incidentally that he is subjected to 
humiliation and disgrace, this is an inconvenience 
which it is entirely within the power of the State 
to impose, and of which he has no more right to 
complain than an atheist had to complain of the dis- 
credit which the laws of many countries formerly 
attached to his oath. Without further comment 
on these cases we content ourselves with saying that, 
in our opinion, the weight of authority and the 
soundest reasons support the doctrine that a person 
convicted of an infamous crime in another State is 
thereby rendered incompetent to testify in our 
courts.” This is directly contrary to Sims v. Sims, 
75 N. Y. 466, and National Trust Co. v. Gleason, 77 
id. 400. The New Hampshire and North Carolina 
cases were reviewed in the Sims case, and denied. 
The reasons stated are, first, that it is the sentence, 
and not the commission of the crime, that disquali- 
fies; and second, that a record of conviction for a 
crime is not conclusive, if any, evidence, in a civil 
action, of the facts on which it is based. 


In O'Connor v. Chicago, Milwaukee & St. Paul R. 
Co., Minnesota Supreme Court, September 13, 1880, 
6 N. W. Rep. 481, it was held that in case of an ac- 
cident by a railroad train running upon and injuring 
horses on the track, what was said by the engineer to 
the conductor of the train immediately after the acci- 
dent and after the train had stopped, and while they 
were examining to ascertain what mischief had been 
done, indicating where he first saw the horses on the 
track, there not appearing any thing but the occur- 
rence to cause or procure the statement, may be 
proved by the plaintiff as part of the res geste. The 
court said: ‘‘To make declarations of an agent evi- 
dence against his principal they must not only have 
been made while he was engaged in the business of 
the principal, but they must be a part of the trans- 
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action ¢ out of which the controversy arises. It is 
not enough that they refer to or narrate the transac- 
tion after it is past; they must be so connected in 
time and circumstances with the principal fact as to 
be a part of it. When declarations of an agent or 
of a party himself are so closely connected with the 
principal fact as to be a part of the res geste, is often 
a very nice question to determine. There are on the 
point many decisions which appear difficult to recon- 
cile with each other.” This ruling is supported by 
the following cases: Where the action was for in- 
jury from a train of cars running over plaintiff's 
wagon and horses, driven by his servant, it was held 
the defendant might prove a conversation with the 
servant at the time of the accident and relative to 
it. — 7. & W. Ry. Co. v. Goddard, 25 Ind. 185. In 
an action against a railroad company for damages, 
caused by delay in the carriage of cattle, the state- 
ments relating to the delay of the conductor, made 
while he had control of the train in which the cat- 
tle were, were held part of the res geste. — Sisson v. 
C.& T. R. Co., 14 Mich. 489. In an action against 
a railroad company for wrongful expulsion from one 
of its trains, a conversation had immediately after 
the expulsion, and serving to illustrate its character, 
between plaintiff and the offending brakeman, was 
held part of the res geste. — Buss v. 0. & N. W. Ry. 
Co., 42 Wis. 654; S. C., 24 Am. Rep. 427. The ac- 
cident being the running of a railroad train against 
a peddler’s wagon, and the destruction of his goods, 
the trial court admitted evidence of what was said 
at the time of the accident, by the engineer in charge 
of the train, as to negligence in running it. This 
was held no error by the Supreme Court, which said: 
‘* We cannot say that the declaration of the engineer 
was no part of the res gestw. It was made at the time 
of the accident, in view of the goods strewn along 
the road by the breaking up of the boxes, and seems 
to have grown directly out of and immediately after 
the happening of the fact. The negligence com- 
plained of being that of the engineer himself, we 
cannot say that his declarations made upon the spot 
at the time, and in view of the effects of his con- 
duct, are not evidence against the company as a 
part of the very transaction itself.” A. R. Co. v. 
Coyle, 55 Penn. St. 396. In Luby v. H. R. R. Co., 
17 N. Y. 131, the plaintiff was run against and in- 
jured by a car drawn by horses. The car was 
stopped, and the driver arrested by a policeman. 
In the trial the policeman was allowed to testify 
that upon arresting the driver as he was getting off 
the car and out of the crowd surrounding it, he 
asked him why he did not stop the car, to which 
the driver replied the brake was out of order. This 
was held error. The court said: ‘‘The declaration 
was no part of the driver’s act for which the de- 
fendants were sued. It was not made at the time 
of the act, so as to give it quality and character. 
The alleged wrong was complete, and the driver, 
when he made the statement, was only endeavoring 
to account for what he had done.” The court in the 
principal case also observe: ‘‘It is evident that 
whether the declaration is directly connected with, 
und growing out of, the main fact does not depend 





on the time which has elapsed between them, though 
it must always be an important element in the con- 
sideration of the question; a considerable time may 
elapse and yet the declaration be a part of the res 
geste. It may be made immediately upon the fact, 
and the circumstances be such as to exclude it. 
Each case must depend on its own peculiar circum- 
stances, and be determined by the exercise of sound 
judicial discretion.” 


An interesting question of description of a lega- 
tee came up in Patching v. Barnett, Eng. Ch. Div., 
Sept. 11, 1880, 43 L. T. (N. 8.) 50. A testator be- 
queathed a bust, after his wife’s death, to ‘‘J., now 
Duke of B.,” on condition that he caused it to be 
placed and remain in W. Abbey, and at the time of 
the delivery of it to him settle it so as to be held as 
an heirloom by the persons who under the limita- 
tions to which the abbey should then be subject 
should then be entitled to the possession thereof, 
with a gift over in case J. should neglect so to do 
for twelve months after request by the trustees. J., 
Duke of B., had died in 1839. F. was Duke of B. 
at the time of testator’s will and death, and was 
owner in fee of W. Abbey. F. died during the 
life-time of the tenant for life, and consequently 
never received the bust. The present Duke of B. 
was willing to allow F.’s executors to place the 
bust in the abbey. Held, that the bust belonged to 
F.’s executors. Malins, V. C., said: ‘‘This testa- 
tor had many articles of taste and vertu. Amongst 
other things he had an original bust of Oliver Crom- 
well, which was of very great value; at all events, 
he evidently attached very great value toit. Now 
he makes this bust a particular object of his will. 
First of all he gives it to his wife for her life, and 
then he says, ‘and from and immediately after the 
decease or second marriage of my said wife, which 
shall first happen, I bequeath my said marble bust 
of Oliver Cromwell to the most noble John now 
Duke of Bedford, upon condition that he cause it 
to be placed and to remain in the library or some 
conspicuous place in Woburn Abbey,’ and so forth. 
Now the first argument is, that this bequest fails al- 
together because John Duke of Bedford had died 
seventeen years before the will was made. It is 
gravely argued that the testator must have intended 
John Duke of Bedford who had for many years been 
dead, and who therefore could not take the bust or 
perform any of the conditions imposed by the tes- 
tator with regard to it. It is said that I am to be 
guilty of the absurdity of thinking that the testa- 
tor meant a dead man instead of a living man, when 
he said, ‘I bequeath my said marble bust of Oliver 
Cromwell to the most noble John now Duke of Bed- 
ford.’ The testator mistook the name; he thought 
that the then Duke of Bedford was John, whereas, 
in point of fact, he was Francis. There is no magic 
in a name; the testator did not know whether the 
duke’s name was Thomas, John, William, or Francis; 
what he did mean was that the ‘now Duke of Bed- 
ford,’ that is, the living Duke of Bedford, should 
have this bust. There could have been only one 
Duke of Bedford at the time; it is a case in which 
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the Christian name has been mistaken, which is a 
very common occurrence. When there is nothing 
but the Christian name to go by, I entirely adhere 
to the rule laid down by Fry, J., in the case of Gar- 
land v. Beverley, L. R., 9 Ch. Div. 213. In that 
case there was a devise of certain lands to ‘ William 
the eldest son’ of the testator’s nephew; but it 
turned out that John was the eldest son. It was 
held that the devise was to William, therefore the 
name prevailed. The name will prevail if there is 
nothing to contradict it or to lead the court toa 
contrary conclusion. Here it is a gift to the ‘now 
Duke of Bedford;’ it is a gift to ‘John now Duke 
of Bedford.’ The duke’s name happened to be 
Francis, but the testator thought it was John.” 





THIRT Y-FIRST AMERICAN REPORTS. 


HIS volume contains the leading cases reported 
in 59,60 Alabama, 53 California, 89 Illinois, 
64 Indiana, 49 Iowa, 22 Kansas, 30 Louisiana Annual, 
69 Maine, 38 Michigan, 24 Minnesota, 56 Mississippi, 
9 Nebraska, 75 New York, 81 North Carolina, 33 
Ohio State, 2, 3 Lea, 51 Vermont, 31 Grattan, 13 
West Virginia. The notes are as follows: Assign- 
ment for benefit of creditor, authority to sell on 
credit; Carrier, perishable property, unreasonable 
limitation of liability; Constitutional law, waiver of 
exemption from execution; of jury trial; Contract, 
place of, indorsement in another State; for service, 
what authorizes rescission by employer; Corporation, 
liability of stockholder, how enforced ; Criminal law, 
abortion, intent; burden of proof of sanity; homi- 
cide by negligence; Former judgment, splitting 
claim; Gift, savings bank deposit; Interest on dam- 
ages; Married woman’s assumption of mortgage; 
Negligence, carrier, responsibility for manufactur- 
er’s negligent construction of vehicle ; contributory, 
infant trespasser; Negotiable instruments, ratifica- 
tion of forgery; ‘‘Public place” and ‘public 
house ;” Sale, piano on rent; Vendor’s lien, statute 
of limitations; Witness, rights of accomplice testi- 
fying for State. 

We note the following cases of peculiar interest: 

ABATEMENT. — An action by a husband against a 
carrier of passengers for loss of services of his wife 
and expenses in consequence of injuries to her per- 
son, resulting from the defendant’s negligence, is 
grounded in tort, but survives as an action for a 
wrong to the ‘‘ property, rights or interests of an- 
other,” within the statute. Cregin v. Brooklyn Cross- 
town Railroad Co., 75 N. Y. 192, p. 459. 

An action of damages for fraud of the defendant 
in inducing the plaintiff to marry and cohabit with 
him, by means of false and fraudulent representa- 
tions that his first wife was dead, is for injury to the 
person, and does not survive. Price v. Price, 75 N. 
Y. 244, p. 463. 

Agency. —A statute prescribed a penalty for sell- 
ing intoxicating liquors to any person in the habit 
of becoming intoxicated. The defendant instructed 
his servant not to sell liquors to any such person, 
but the servant disobeyed the direction, without the 





defendant's knowledge. Held, that the defendant 
was liable, and it was immaterial that he did not 
know that the purchaser was in the habit of becom- 
ing intoxicated. Dudley v. Sautbine, 49 Iowa, 650, 
p. 165. 

ARREST AND Baru. — An undertaking of bail for 
murder, entered into on Sunday during vacation, is 
a case of necessity and valid. Hammons v. State, 
59 Ala. 164, p. 13. 

AssIGNMENT FOR BENEFIT OF CREDITORS. — An 
assignment for the benefit of creditors authorizing 
the assignee to ‘‘sell and dispose of the property 
and generally convert the same into money, upon 
such terms and conditions as in his judgment may 
appear just and for the interest of all parties inter- 
ested,” is not void upon its face. Brahmstadt v. Mec- 
Whirter, 9 Neb. 6, p. 396. 

ATTORNEY AND CLIENT. — An agreement between 
attorney and client, for the attorney’s compensation 
for services rendered and to be rendered, will be 
jealously scrutinized, and will not be supported 
without clear proof on the part of the attorney that 
it is fair and reasonable. Dickinson v. Bradford, 59 
Ala. 581, p. 23. 

The contract of an attorney for services as such 
before a department of government or a legislative 
body is valid, but for lobby services is void, and 
where it is for both, the entire contract is vitiated, 
McBratney v. Chandler, 22 Kans, 692, p. 213. 

CARRIER. — The last of several common carriers, 
forming a connecting line, cannot be held for the 
negligent loss of goods bya prior carrier of the 
same line. Lowenbury v. Jones, 56 Miss. 688, p. 379. 

A stipulation in a bill of lading given by a com- 
mon carrier, that in case any claim for damage 
should arise for the loss of articles mentioned in the 
receipt while in transit or before delivery, the extent 
of such damage or loss shall be adjusted before re- 
moval from the station, and claim therefor made in 
thirty days to a ‘‘ trace agent” of the carrier, is an 
unreasonable provision which the courts will not 
uphold. Capehart v. Seaboard and Roanoke Rail- 
road Co., 81 N. C. 438, p. 505. 

Where goods, specially accepted by a common 
carrier for transportation, are lost or injured, the 
burden of proof is for the carrier to show that the 
loss or injury was within the terms of the excep- 
tion, and that he was not negligent. Shriver v. 
Sioux City & St. Paul Railroad Co., 24 Minn. 506, 
p. 353. 

If a carrier of passengers purchases his vehicles 
from reputable manufacturers, giving them such ex- 
amination as is practicable and usual among prudent 
carriers using similar vehicles, he is not responsible 
for defects not discoverable on such examination, 
although they might have been discovered in the 
manufacturing. Grand Rapids & Indiana Railroad 
Co. v. Huntley, 88 Mich. 537, p. 321. 

Crviz Damace Act.—In an action under the 
Civil Damage Act for injury to means of support in 
consequence of intoxication, a recovery may be had 
where the intoxication caused the death of the in- 
toxicated person; and in estimating the damages the 
condition of the family and the estate may be con- 
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sidered, but exemplary damages are not proper. 
Roose v. Perkins, 9 Neb. 304, p. 409. 

Consprracy. — The eighteen defendants, journey- 
man tailors, working for the plaintiff by the piece, 
by conspiracy stopped work simultaneously, and re- 
turned their work to the plaintiff unfinished, and 
worthless in that condition. The plaintiff was una- 
ble to get any hands to finish the work. Held, that 
he might maintain an action of damages. Map- 
strick v. Ramge, 9 Neb. 390, p. 415. 

ConstITuTIONAL Law.—An act of the Legisla- 
ture authorizing the opening of an existing judg- 
ment is unconstitutional. Ratcliffe v. Anderson, 31 
Gratt. 105, p. 716. 

A statute providing that no person shall recover 
damages from a municipality for an injury from a 
defect in a highway, unless he resides in a country 
where similar injuries constitute a like cause of ac- 
tion, is unconstitutional. Pearson v. City of Port- 
land, 69 Me. 278, p. 276. 

A farm overseer is not a ‘‘laborer” within the 
constitutional provision giving to mechanics and 
laborers a lien on the subject of their labor for their 
compensation. Whitaker v. Smith, 81 N. C. 340, p. 
503. 

The right to exemption from execution is a per- 
sonal privilege which the debtor may waive, and 
such a waiver in a promissory note is binding upon 
him. Brown v. Leitch, 60 Ala. 313, p. 42. 

Contract. — A note written and dated in Maine, 
but signed in Massachusetts by the wife of a citizen 
of that State, as surety for her husband, and re- 
turned by mail to the payee in Maine, is a Maine 
contract, and is enforceable in Maine although void 
by the laws of Massachusetts. Bell v. Packard, 69 
Me. 105, p. 251 

Where a bank discounted a note, its officers know- 
ing that the proceeds were to be used for an unlaw- 
ful purpose, but not intending to aid such purpose, 
the note is not invalid. Henderson v. Waggoner, 2 
Lea, 138, p. 591. 

The plaintiff agreed, in writing, to serve the de- 
fendant for three years, as superintendent and man- 
ager of his manufactory of clothing, and to devote 
his whole time, attention and skill thereto; and the 
defendant agreed to pay him therefor $3,000 a year, 
in equal monthly payments. The plaintiff, with- 
out fault on his part, was arrested and kept in jail 
for about a fortnight, during the busiest season, and 
the defendant hired another person in his place. 
On being released the plaintiff tendered his services, 
which the defendant refused. He had been paid in 
full for the time he actually worked. Held, that 
the plaintiff could not maintain an action of dam- 
ages for breach of the agreement. Leopold v. Sal- 
key, 89 Ill. 412, p. 93. 

A stipulation by the vendee of a newspaper to 
pay ‘‘all of the outstanding liabilities” of the pa- 
per, will not make the vendee liable for the dam- 
ages for libel subsequently recovered against the 
vendor, in a suit pending when the sale of the paper 
was made. Perret v. King, 30 La. Ann. 1368, p. 240. 

Corporation. —A corporation, with power to 
purchase ‘“‘ property deemed desirable in the trans- 





action of its business,” may purchase its own stock. 
Iowa Lumber Co. v. Foster, 49 Iowa, 25, p. 140. 

CriminaL Law. —It is unlawful for the occu- 
pant of lands to set spring-guns or other mischiev- 
ous weapons on his premises, and if the same cause 
death to any trespasser it is a criminal homicide. 
But to authorize a conviction of assault with intent 
to commit a murder, a specific felonious intent must 
be proved; and so, where one plants such weapons 
with the general intent to kill trespassers, and 
wounds a particular person, he cannot be convicted 
of assault with intent to commit murder. The in- 
tent to kill that particular person alone must be 
shown, and cannot be implied from the general con- 
duct. Simpson v. State, 59 Ala. 1, p. 1. 

A receipt for money as part of the purchase-price 
of a farm is an ‘ acquittance ” within the statute of 
forgery, and an indictment for forgery thereof is 
good without charging any extrinsic dealings be- 
tween the parties. State v. Shelters, 51 Vt. 102, p. 
679. 

A county treasurer, without authority, issued and 
negotiated instruments for the payment of money, 
purporting in the body to be the obligations of the 
county, but signed only by him in his own name, 
with the addition, ‘‘treasurer.” eld, not to be 
forgery, the same not ‘‘ being or purporting to be 
the act of another” within the statute. People v. 
Mann, 75 N. Y. 484, p. 482. 

Where the prisoner, in sport and without criminal 
design, aimed a pistol at another, both supposing it 
to be unloaded, and the prisoner pulled the trigger, 
whereby the pistol was discharged and the other 
was killed, held, no crime. Robertson v. State, 2 Lea, 
239, p. 602. 

Where an officer had in custody a prisoner charged 
with a misdemeanor, and the prisoner trying to es- 
cape, the officer shot and killed him, without intend- 
ing his death, he was guilty of manslaughter. Re- 
neau Vv. State, 2 Lea, 720, p. 626. 

One who finds lost goods which have no marks or 
indications of ownership, and who does not know 
the owner, is not bound to exercise diligence to as- 
certain the owner, and is not guilty of larceny in 
retaining the goods. State v. Dean, 49 Iowa, 73, p. 
143. 

A corporation is indictable for libel, and the join- 
der of an individual in a separate count is not error. 
State v. Atchison, 3 Lea, 729, p. 663. 

Every man is primarily presumed sane, but when 
facts are proved tending to engender a doubt of the 
sanity of a person accused of crime, it devolves on 
the State to remove that doubt and establish the 
sanity of the prisoner to the satisfaction of the jury, 
beyond all reasonable doubt. Cunningham v. State, 
56 Miss. 269, p. 360. 

The complainant was fraudulently induced by two 
confederates to expose some money in his hand; one 
of them then snatched it from him and ran away, 
while the other held him so that he should not pur- 
sue, and a struggle between them ensued. Held, 
that this did not constitute robbery. Shinn v. State, 
64 Ind. 13, p. 110. 

A statute provided for the punishing of the se- 
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duction of any unmarried woman “of previously 
chaste character.” Held, that ‘‘ character” referred 
to moral qualities and not to reputation, and evi- 
dence of reputation was not admissible upon the 
issue of character, but only to impeach or corrobo- 
rate testimony regarding particular acts of unchas- 
tity. State v. Prizer, 49 Iowa, 531, p. 155. 

DamaceEs. —An abutting owner, who does” not 
own the soil of the street, cannot recover for any 
injury to his freehold resulting from the presence of 
a steam railway in the street, but only for damages 
resulting from such misconduct in its management 
as amounts to a nuisance, as leaving cars standing 
an unreasonable time, unnecessary noises and dan- 
gerous speed. Grand Rapids & Indiana R. R. Co. 
v. Heisel, 38 Mich. 62, p. 306. 

Deep. — A purchaser of land is not affected with 
constructive notice of a prior unrecorded convey- 
ance by the mere fact that he was one of the sub- 
scribing witnesses thereto. Vest v. Michie, 31 Gratt. 
149, p. 722. 

Evipence. —In an action on a policy of insur- 
ance on the life of one for the benefit of another, 
the declarations of the insured, before or after the 
insurance, are not competent evidence, unless part 
of the res geste. Mobile Life Insurance Co. v. Mor- 
ris, 3 Lea, 101, p. 631. 

An instrument in this form: ‘‘ Received of A. 
$500 due on demand,” is open to parol explanation 
of its consideration, to show that it was intended 
as a mere receipt. De Lavallette v. Wendt, 75 N. Y. 
579, p. 494. 

In the case of a mother, aged sixty-nine years, her 
son-in-law, aged forty-five, and his two children, 
aged respectively ten and seven years, who all per- 
ish in the same shipwreck, there is no presumption 
of survivorship. Newell v. Nichols, 75 N. Y. 78, p. 
424. 

Exemption. —A partnership is not within the 
language or intendment of the exemption law, and 
hence none of the property of a partnership is ex- 
empt from seizure on execution. White v. Heffner, 
30 La. Ann. 1280, p. 238. 

Partnership property is not exempt from execu- 
tion, before division and settlement of the part- 
nership affairs. Spiro v. Paxton, 3 Lea, 75, p. 
630. 

Girr. —S. deposited in a savings bank moneys 
belonging to her in trust for M. and K., who were 
her distant relatives. She retained the pass-books 
until her death, drawing out only one year’s interest, 
and M. and K. were ignorant of the deposit. Held, 
that the transaction constituted an effectual trust 
for their benefit on the death of 8. Martin v. 
Funk, 75 N. Y. 134, p. 446. 

Inrancy. — Plaintiff, falsely representing himself 
to be of full age, bought a wagon, paying part, and 
giving his note secured by a lien on the wagon for 
the remainder. After using the wagon until the use 
was worth more than what he had paid, and until it 
had depreciated by more than a like sum, he made 
default in payment, whereupon defendant took the 
wagon under his lien, and sold it at action. Plaint- 
iff brought assumpsit for the money he had paid. 





Held, that he was entitled}to recover. Whitcomb y, 
Joslyn, 51 Vt. 79, p. 678. 

InsuRANCE. — Where, in a contract of insurance 
which covers a storehouse and the goods therein, it 
is stipulated that should the assured subsequently 
take out a policy in any other company the assurers 
should receive notice of it on pain of forfeiting their 
policy, a subsequent assurance of the house or the 
goods in another company, without notice to the 
assurers, will work the forfeiture of the contract 
with them, whether the subsequent contract was 
legally enforceable or not. Allen v. Merchants’ Mu- 
tual Ins. Co., 30 La. Ann. 1386, p. 243. 

A policy of fire insurance conditioned to be void 
for over-valuation is avoided by any substantial over- 
valuation, whether fraudulent or innocent. Boutelle 
v. Westchester Fire Ins. Co., 51 Vt. 4, p. 666. 

Insanity. — A widow, in consequence of her 
lunacy, neglected to dissent from the provisions of 
her husband's will within the statutory time. Held, 
that she might afterward, in equity, claim her rights 
in the estate as if she had duly dissented. Wright 
v. West, 2 Lea, 78, p. 586. 

Jup@MENtT. — A physician sued for services, in a 
justice’s court; the defendant answered, but with- 
drew his answer, and the plaintiff got judgment 
without consent. Held, a bar to a subsequent action 
by the defendant against the physician, for malprac- 
tice in rendering those services. Blair v. Bartlett, 
75 N. Y. 150, p. 445. 

MarriaGce. — A married woman, by the terms of 
a deed to her, assumed and agreed to pay a mort- 
gage existing upon the conveyed premises. eld, 
that this made her personally liable for the mortgage 
debt, and that her grantee, in like manner assuming 
the mortgage, was likewise liable, and a judgment 
against him for deficiency on foreclosure was proper. 
Cashman v. Henry, 75 N. Y. 103, p. 487. 

Equity will enforce a note executed by a husband 
to his wife, during coverture, in consideration of her 
moneys received or collected by him. JfeCampbell 
v. McCampbell, 2 Lea, 661, p. 623. 

Under a statute which enables married women to 
acquire, hold and deal with property, and to sue and 
be sued in the same manner as if unmarried, and 
relieves all such property, except such as comes by 
gift from their husbands, from liability to the dis- 
posal of their husbands or for their debts, a married 
woman may maintain an action against her husband 
on a note given directly to her by him for a valuable 
consideration during coverture. May v. May, 9 Neb. 
16, p. 399. 

A divorce was granted in a suit brought in the 
name of an insane wife, in confinement in an asylum 
in another State. On a bill on her behalf to set 
aside the divorce, alieging that it was procured by 
the fraud of the husband, held, that, whether there 
was fraud, in fact or not, the law would presume 
fraud, and set aside such a divorce, no matter by 
whose advice it was obtained. Bradford v. Abend, 
89 Ill. 78, p. 67. 

Mecnanics’ Lien. — Although land donated and 
devoted to public uses cannot be subjected to debts 
of the municipality, yet a public building thereon, 
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as a jail, is subject to a mechanics’ lien in favor of 
one who built it for the municipality. McKnight v. 
Parish of Grant, 30 La. Ann. 361, p. 226. 

Municrpat Corporation. — A person who volun- 
tarily attempts to pass over a sidewalk of a city, 
which he knows to be dangerous by reason of ice 
upon it, whick he might easily avoid, cannot be re- 
garded as exercising ordinary prudence, and cannot 
maintain an action against the city to recover for 
injuries sustained by falling upon theice. Schaefler 
v. City of Sandusky, 33 Ohio St. 246, p. 533. 

Alleys are not primarily designed as streets, but 
simply as a means of local convenience to a limited 
neighborhood, and a roof twelve or fifteen feet over 
and above an alley is not necessarily an obstruction. 
Beecher v. People, 38 Mich. 289, p. 316. 

A municipal corporation granted permission, by 
ordinance, to a street railway company to lay a 
double track in its streets. The company proceeded 
to do so, and expended large sums of money in the 
work. Held, that the municipal corporation could 
not thereafter restrict the permission to a single 
track, it not appearing that the double track would 
cause any injury or inconvenience. City of Burling- 
ton v. Burlington Street Railway Co., 49 Iowa, 144, 
p. 145. 

Nationa Bank. — A National bank organized as 
successor to a State bank may maintain an action to 
foreclose a mortgage of real estate executed to the 
State bank as security for a note, and assigned to it 
by the State bank on the formation of the National 
bank. Schofield v. State National Bank of Lincoln, 
9 Neb. 316, p. 412. 

A National bank has no power to deal or specu- 
late in promissory notes or to acquire title thereto, 
except by discount. First National Bank of Roches- 
ter v. Pierson, 24 Minn. 140, p. 341. 

Under the National Bank Act, in an action upon 
a note usuriously discounted by a National bank, the 
amount of the usury may be set off by an accommo- 
dation indorser, although the note does not carry 
interest on its face. National Bank of Auburn v. 
Lewis, 75 N. Y. 516, p. 484. 

NEGLIGENCE. — One who signs and delivers a con- 
tract, in form like a negotiable promissory note, 
but with a condition limiting his liability, so ap- 
pended as to be capable of separation, leaving an 
apparently perfect note, is liable to an innocent in- 
dorser of such note who acquires the same for value 
and before maturity, after such separation has been 
made by the payee, without the maker’s knowledge. 
Noll v. Smith, 64 Ind. 511, p. 131. 

A boy, twelve years of age, was injured while 
playing on a railway turn-table, left unlocked and 
unguarded, in an open prairie, where persons fre- 
quently passed. Held, that the questions of negli- 
gence and contributory negligence were for the jury. 
Kansas Central Railway Oo. v. Fitzsimmons, 22 Kans. 
186, p. 203. 

NEGOTIABLE INSTRUMENT. —A mere promise to 
pay a forged note, when such promise is given by 
the supposed maker of the note without any new 
consideration, and after the promisee has acquired 





the note, is not binding. Workman v. Wright, 33 
Ohio St. 405, p. 546. 

One who transfers a negotiable promissory note 
by indorsement without recourse impliedly war- 
rants the genuineness of the prior signatures, and 
that so far as he is concerned the paper expresses 
the exact legal obligations of all such prior parties. 
Challiss v. McCrum, 22 Kans. 157, p. 181. 

OFFICE AND OFFICER. — A county treasurer and 
his sureties are not liable for public moneys of which 
the principal was violently robbed without his fault. 
Cumberland v. Pennell, 69 Me. 351, p. 284. . 

PARENT AND CurLp. —A father gave his son, ten 
years of age, to a man of good character and ample 
means, to keep him during minority. The father 
dying three years afterward, the mother brought 
habeas corpus for the child. Held, that she was en- 
titled to his custody, although she was poor and de- 
pendent, and he preferred remaining with defend- 
ant. Moore v. Christian, 56 Miss. 408, p. 375. 

Partition. —The court has no jurisdiction to 
order partition of lands, between heirs of a father, 
where the petition alleges that one heir is alive and 
that the mother is pregnant by the father. Gillespie 
v. Nabors, 59 Ala. 441, p. 20. 

Party Wai. — One owner of a party wall, who 
adds to it for his own use, may maintain an action 
of contribution against the other owner who has 
used such additions, for one-half the value of the 
additions when made. Sanders v. Martin, 2 Lea, 
213, p. 598. 

Sate. — Where goods are sold for cash, and de- 
livered, the vendor taking the vendee’s check for 
the price, which on presentment four days there- 
after is dishonored, the:vendor may rescind the con- 
tract and reclaim the goods. Hodgson v. Barrett, 33 
Ohio, 63, p. 527. 

On asale of goods by a manufacturer for a _par- 
ticular purpose, there is an implied warrant of fit- 
ness for that purpose; but the manufacturer is not 
bound to furnish the best that are or can be made, 
but only such as are usually made and used, and as 
are reasonably fit for the purpose. Harris v. Waite, 
51 Vt. 481, p. 694. 

Where goods are sold to one for the use and ben- 
efit of another, by whom they are received and used, 
the latter cannot be held therefor merely upon his 
acknowledgment of the correctness of the account 
and his oral promise to pay it. Hendricks v. Robin- 
son, 56 Miss. 694, p. 382. 

SLANDER AND LiseL.—To charge a physician 
with ‘‘ malpractice” in a particular case is not con- 
clusively libellous in itself, if untrue, but it is for 
the jury to determine whether the word was used 
in a general and actionable sense. Rodgers v. Kline, 
56 Miss. 808, p. 389. 

To charge a candidate for a popular office with 
being uneducated, lazy, idle, and ignorant, is not 
libellous; nor is it libellous per se to charge him with 
being ‘‘a social leper” who should be ‘‘deodor- 
ized.” But otherwise to charge him with being a 
professional gambler, bully, thief and whore-mas- 
ter. Sweeney v. Baker, 18 W. Va. 158, p. 757. 
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Sunpay. — Although a contract of sale on Sun- 
day is void, yet the seller cannot recover the chat- 
tels sold nor damages for their value. Otherwise, 
if he had been intoxicated by the purchaser for the 
purpose of defrauding him. Block vy. McMurry, 56 
Miss. 217, p. 357. 

Where one walking on the Lord’s day for exercise 
went into a beer shop and drank a glass of beer and 
on resuming his walk was injured solely by a defect 
in the highway, held, that he might recover. Da- 
vidson v. City of Portland, 69 Me. 116, p. 253. 

Triat. —A separation of the jurors in a civil 
case, after the jury has retired to consider of the 
verdict, induced by a sudden alarm of fire in the 
vicinity of the jury-room, is not of itself such mis- 
conduct as will vitiate the verdict made on reassem- 
bling. Armlederv. Lieberman, 33 Ohio St. 77, p. 530. 

Water anp Warer-Coursers. —A railroad com- 
pany constructed an embankment on its own land, 
whereby the surface-water was thrown upon the 
land of an adjoining owner. Held, that no action 
would lie therefor, although the company could 
have prevented the injury by a culvert. <Afchison, 
Topeka & Santa Fe Railroad Co. v. Hammer, 22 
Kans, 763, p. 216. 

The owner of land planted a row of trees on his 
own land, and along the division line between his 
land and that of an adjoining proprietor, the effect 
of which was to obstruct the passage of drift-wood 
carried upon the land of the adjoining proprietor, 
by the overflow of a water-course adjacent to the 
lands of both proprietors, to the injury of such ad- 
jacent land. eld, that no action would lie there- 
for. Taylor v. Fickas, 64 Ind. 167, p. 114. 

Witness. — An accomplice who is introduced as 
a witness and testifies to the facts within his knowl- 
edge, withholding nothing because of its tendency 
to self-crimination, has an equitable claim to execu- 
tive clemency, or the solicitor may enter a nolle 
prosequi, but the fact does not constitute a legal de- 
fense to a prosecution against him for the same 


offense. State v. Lyon, 81 N. C. 600, p. 518. 
—_- -> —— 
OBSERVATIONS ON THE PARTICULAR 


JURISPRUDENCE OF NEW'YORK. 
¥. 

HE laws of New York, enacted in the proprietary 

and the succeeding periods of government, were 
not abrogated either by the flight of James II. or by the 
English Revolution. The legal effect of the revolution 
was analogous to the demise of the Crown; the pre- 
rogatives remain substantially the same as before, 
but the right of the house of Brunswick to exer- 
cise them was deduced from the convention of 1688. 
(3 Hal. Const. Hist. 95.) This principle, though as- 
cribed to England, applied equally to the trans-atlan- 
tic dependence es of the Crown. 

The government of the Province of New York was, 
by the new sovereigns, William and Mary, placed ona 
permanent footing through the definitive grant of a 
representative assembly. The royal commission to 
Colonel Sloughter — the first governor after the change 
of succession — authorized him, with the advice of the 
council, to summon assemblies as need should require. 








(3 Col. Doc. 623.) This grant, the Crown had afterward 
no power to either retract or annul. (Chitty’s Prerog. 
33.) Asthus established the constituents of the pro- 
vincial government were as follows: the governor— 
deriving his power from the King’s commission under 
the great seal, and his rules of conduct from the King’s. 
instructions underthe sign manual—was the immediate 
representative of the Crown; the provincial council— 
deriving their authority, both legislative and execu- 
tive, from the King’s instructions — constituted the 
upper legislative house; while the representative as- 
sembly, chosen by the provincial electors, comprised 
the lower house, representing the commons of the 
Province. 

The formation of the provincial government of New 
York remains a subject of interest, for even now— 
quite aside from the source from which the powers of 
government emanate—its structure is but slightly 
modified. 

The limitation on the legislative powers of the pro- 
vincial government —that the Jaws made by their 
authority should not be repugnant to the laws of Eng- 
land —long remained a fruitful theme of controversy. 
The Anglo-American inhabitants contended that the 
English Constitution, as it was exhibited in the great 
fundamental acts, was the paramount law of their new 
situation. The qualified denial of this last principle 
furnishes the key to the future differences with the 
parent land. By the colonists’ assertion, that the plan- 
tations and provinces of America were entitled to the 
common law of England, tho Constitution of England 
was meant; for the common law was conceived to be 
a limitation, within well-established bounds, of the 
prerogative and of those powers of subordinate legis- 
lation, judicial and otherwise, which flowed from the 
prerogative. It is important that this general assertion 
on the part of the colonists should not be confounded 
with their right to the purely juridical rules concerning 
the extra-territorial operation of particular parts of the 
statute and judiciary law of England —a question, in 
tho main, of minor moment. Notwithstanding the 
fact that tho municipal laws of the original colonies 
exhibited differences at the time of the American 
revolution — differences which have continued to effect 
their jurisprudence — there was a unanimous assertion 
of their right to the English Constitution in so far as 
it related to political and civil rights, and their respect- 
ive guaranties. 

Tho distinguishing feature of the government of 
Englishmen had thitherto from the earliest periods 
been its entire subordination to the law of the land, 
tho folk law, or jus commune. The American Revo- 
lution was a vindication of this principle and the 
subordination of the present government, State and 
Federal, to the fundamental law of the land—but a 
protean form of the common law exhibited in con- 
stitutional codes—is perhaps but the evolution of 
certain rugged principles of the common law. The 
permanence of established institutions may be said, in 
somo respects, to depend onthe closest adherence to 
race principles of legislation, and any wide departure 
from them, to jeopardize institutions of a normal 
growth. It is doubtless for this reason that many 
Americans instinctively distrust any arbitrary at- 
tempt ata codification, fearing that it aims at engraft- 
ing tho subtler elements of the Roman juridical 
system which has never permanently coalesced with 
free institutions. In this connection, the legislation of 
the province of New York is interesting to present 
conditions. 

The era of regular legislation in New York is said to 
begin with the year 1691, doubtless because the revis- 
ers of the provincial laws were directed to begin with 
the acts of the assembly of that year. But, as has 
already been pointed out, the Assemblies of 1683-4 and 
65 must not be disregarded, for they at least indicate 
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the condition which the provincial law had attained 
when the assemblies of the more regularly organized 
provincial establishments began. (24 Wend. 625.) The 
New York Civil List (ed. of 1867) contains an inter- 
esting account of the early Assemblies. But in 
reading it, we should notice that it is now esteemed 
an error to designate the convention of the dele- 
gates from the Long Island towns in 1665 a legisla- 
tive assembly, for it was convened for a special purpose 
only —the settlement of town boundaries, and it pos- 
sessed no legislative powers. (Dawson’s Sons of Lib- 
erty, p. 16; 2 Brodhead’s N.Y., 67-9.) The first regular 
legislative assembly of New York was that of 1683-4; 
an instructive and able account of its proceedings, as 
well as of those of the second Assembly, held in 1685, 
appears in the late Dr. O’Callaghan’s Historical Intro- 
duction to the Journal of the Legislative Council, 
published by the State in 1861. The Civil List contains 
also references to the Leisler Assemblies (p. 28), but it 
is doubtful whether these may properly be deemed 
legislatures. During the troublesome times in England 
attending the downfall of the house of Stuart, Captain 
Jacob Leisler, who had seized the government of New 
York in the name of William, issued writs requiring the 
several counties to send representatives to New York. 
For want of legal authority the Leisler delegates may 
hardly be considered an Assembly of the Province. 

From 1691 until 1716 new assemblies were elected 
every two years. The Assembly chosen in 1716 con- 
tinued over ten years, but from 1726 until 1737 there 
were four assemblies elected. An act was passed in 
1737 providing for triennial elections, but it was re- 
pealed by the King. In December, 1743, another act 
was passed limiting an Assembly to seven years, unless 
previously prorogued. Afteran existence of ninety- 
two years the provincial legislative assembly ad- 
journed to the 3d of April, 1775, and was never again 
convened. A continuous journal of both the upper 
and lower houses have been published at a large out- 
lay by the public authorities. 

In view of the fact that many editions of the 
New York provincial Jaws have now become rare 
even among bibliomanists, an account of the vari- 
ous imprints may be of some use to those who 
have given the subject little or no attention. The 
statutes enacted by provincial authority prior to the 
year 1691 have been already noticed. (Vol. 21 L. J., p. 
268.) The first domestic imprint of the Assembly laws 
is known as Bradford’s edition of 1694, and it contains 
the acts promulgated between the years 16914. This 
volume, highly prized by collectors, was unquestion- 
ably the first book printed in New York;* but few 
copies of it are extant and these fetch extremely high 
prices on the rare occasions of a sale. One copy of the 
1694 edition is in the Lenox collection; auother, the 
Van Schaak copy, the property of Mr. A. J. Vander- 
poel, of New York, is perhaps the most perfect 
in existence. Imperfect copies are possessed by the 
Society Library and the Secretary of State at Albany. 
A reputed perfect specimen was lately sold at the 
Brinley sale, to the New York State Library for 
$1,600. 

Shortly after Bradford’s appointment as King’s 
printer in New York, he seems to have begun print- 
ing the acts of Assembly, session by session, but he 
preserved a continuous pagination. From time to time 
he struck off title pages, and doubtless issued bound 
volumes of the laws. In many cases the title pages are 





* The first printing press in New York was set up by Wil- 
liam Bradford in 1693. ‘The 1694 edition of the New York 
laws was its first regular work. Bradford received his first 
warrant as King’s printer in 1693, and it was probably for 
the major part of the 1694 edition. Wallace’s Com. Address 
onthe 200th Birthday of Bradford, p. 63; Vol. I Thomas’s 
History of Printing in America, p, 291. 





not an index to the laws included in the various 
bound volumes now extant, as the original subscrib- 
ers have, for their own convenience, caused the laws 
of sessions of a date later than the title page to be in- 
cluded by the binders. The least known of the regu- 
lar editions of Bradford’s imprints are those of 1694 
and 1710. That of 1710 may be considered a revision 
of the laws between 1691 and 1709, forit was published 
in one volume, in obedience to an order of the Assem- 
bly, that Mr. Bradford do print all the acts of the As- 
sembly ‘‘now in force.”’ A copy of the 1710 edition 
is in the New York Historical Society collection. In 
1713 Bradford struck off another title-page edition, 
which includes the acts passed between 1709 and 
1713; a copy of the latter is in the State Library 
at Albany. The New York Historical Society has 
also a title-page edition of 1719, which includes the 
laws enacted between 1713 and 1719. A copy of Brad- 
ford’s title-page edition of 1726, containing the laws 
passed between 1719 and 17235, is in the libraries of the 
New York Law Institute and the Historical Society. 
The latter society possesses also a copy of Bradford, 
which contains the acts from 1726 to 1735, in addi- 
tion to those printed in the edition of 1726. The 
Bradford editions of a date later than 1710 are not 
trustworthy guides to the Assembly laws. 

The Assembly, having in several former sessions, as 
well as in that held in 1741, observed, “show incorrectly 
the laws were printed and the irregular manner in which 
they were bound up” were of the opinion that a new re- 
vision was necessary. (Assem. Jour., 13th Nov., 1741.) 
Daniel Horsmanden, who afterward became chief jus- 
tice of the Supreme Court, was thereupon designated 
the reviser, but he never proceeded under the act. (2 
Smith’s History N. Y. 67.) In 1750 another act “to re- 
vise, digest, and print the laws of the Colony,” was 
passed (1 L. & S., p. 443); it recites, that the laws of 
New York had from timo to time been very incorrectly 
printed and irregularly bound up. William Smith, 
Jr., and William Livingston were appointed revisers 
by this act, and were directed to begin with the laws 
enacted by the Assembly held in 1691. Smith and 
Livingston’s revision, though it is generally esteemed 
complete, contained none of the acts of the As- 
semblies of 1683-4.and ’65. The revisors, indeed, in 
the introduction to the first volume, announce that 
they omitted also many later acts which they were 
unable to find after diligent search. They censure the 
later Bradford editions for containing ‘tacts which 
have been practised upon that were never passed by 
the whole Legislature,”’ and for omitting others which 
were duly enacted. The first volume of Livingston & 
Smith’s revision was published in 1752; the second, 
containing the later acts and a complete index, in 1762. 
The revisors proceeded upon the plan originally re- 
ported by Mr. Horsmanden. (Assembly Journal, 
Nov. 13, 1741.) 

In 1753 Governor Clinton, by instructions from the 
lords justices of England, recommended a codification 
of the New York laws, which was, on the first of June 
of that year, declined by tho Assembly on account of 
the very considerable expense lately incurred in the 
revision of Smith and Livingston. (Assembly Journal, 
May 30 and June 1, 1753.) 

The last revision of the laws of the Province was 
undertaken by Peter Van Schaak, pursuant to an act 
of Assembly passed in 1772. (Chap. 1543 Van Schaak’s 
Laws, p. 676.) It contains, inaddition to the laws in- 
cluded in Smith & Livingston’s Revision, the acts 
passed between 1753 and the 8th of March (13 Geo. 3), 
1773. The remaining acts of the Assembly, passed in 
1774 and 1775, wero published in one volume by the 
public printer, Hugh Gaines. In addition to the vari- 
ous imprints already mentioned there is a London 
edition of those New York laws enacted between the 
year 1691 and 1718. It is known as the Baskett edi- 
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tion, from the printer’s name. It was probably pub- 
lished for the use of the authorities in England. * 

It not unfrequently happens that the courts and the 
legal profession have need to consult the statutory law 
of the Province of New York, and it is a subject of re- 
gret that the various editions (though much more 
beautifully printed than the State session laws) are of 
so incomplete and untrustworthy a character. Mr. 
George H. Moore, the accomplished superintendent of 
the Lenox Library, who has given the subject the most 
valuable attention, estimates that of nearly two thou- 
sand statutes enacted between 1691 and 1775, not one- 
third have been printed in the various collected and 
revised editions—all of which are long since out of 
print. 

A republication of the provincial laws of New York 
is unquestionably desirable, not only for the use of the 
legal profession but for the benefit of the public author- 
ities and the historical student. If such an undertaking 
be too long delayed, it may be wholly prevented by the 
destruction of either the private repositories or the 
charter rooms of the public archives, containing the 
necessary but scattered materials. Yet those who are 
familiar with the Kent and Radcliffe, and the Van 
Ness and Woodworth revisions of the State laws, must 
appreciate the important relations which the pro- 
vincial laws bear to our present statute law, and 
to the actual and contemplated statutory codification. 
Such provincial laws are the very foundation stone of 
our juridical superstructure. An intelligently an- 
notated revision of these laws would of itself complete 
the legal history of the State. Massachusetts has be- 
stowed on her early statutes much more attention 
than New York; yet the early laws of New York are 
quite as interesting and important. 

The question, how far the flaws of the Province 
which were enacted before the year 1691, remained in 
force after that year, has been the subject of judicial 
inquiry at a comparatively recent date. Doubts on 
the subject were occasioned by the statements of the 
early historian, Smith, ‘‘that those acts which were 
made in 1683 and after the Duke’s accession to the 
throne, when the peoplo were admitted to a participa- 
tion of the legislative power, are for the most part 
rotten, defaced or lost; and that all laws antecedent 
to the Assembly of 1691, were disregarded both by the 
Legislature and the court.’’ (Smith’s Hist’y N. Y., 
Lond. ed., 1757, p. 73; 2 Graham’s Hist’y of U. S., p. 
255.) 

The lower house of the provincial Assembly, on the 
24th of April, 1691, resolved, that all the laws consented 
to by the General Assembly under James, Duke of 
York, and the liberties and privileges therein con- 
tained, granted to the people and declared to be their 
rights, not being observed and not ratified and ap- 
proved by his Royal Highness, are null and void and 
of none effect; and also, the several ordinances made 
by the late governor and council, being contrary to the 
Constitutions of England and the practice of the gov- 
ernment of their majesties other plantations in 
America, are null, void and of none effect or force 
within this Province. (1 Assembly Jour. 1, 8,9.) This 
resolution never ripened into alaw. It is said to have 
been simply declaratory of tho existing rule on the 
subject, and, in reality, not to have had the effect of 
abrogating any of the valid enactments of a date prior 
to 1691. (Van Winkle v. Constantine, 10 N. Y. 428; 
Humbert v. Trinity Church, 24 Wend. 625. See, also, 
Jackson v. Gilchrist, 15 Johns. 112.) A close examina- 
tion of the resolution in question shows that it only 





* Attention was called to this edition by Mr. Winters, the 
assistant librarian of the New York Law Institute, who has 
made the session laws of the different States a special 
study, to the great benefit of his library. The N. Y. Hist. 
Society possess a copy of the Baskett edition. 





declared that those laws not ratified or confirmed by 
the proprietary were void, but this was a mere repe- 
tition of the Duke’s instructions. (3 Col. Doc. 332.) 
The laws of the proprietary which were approved by 
the lord proprietor were not impugned by the reso- 
lution; and, therefore, clearly those laws not re- 
jected by him remained operative as before the res- 
olution. Indeed, Mr. Smith himself, later on in 
his history, states that in 1741, when Mr. Horsmanden 
was directed by the Assembly to compile the laws, it 
was discovered that several acts passed prior to 1691 
were stillin force, and an act was then proposed to re- 
peal all such, but it was not passed. (2Smith’s Hist’y 
N. Y., p. 66.) Mr. Butler has stated the reasons which, 
in his opinion, probably prompted the resolution of 
the lower house. (Butler’s Const. Hist’y,41.) Judge 
Hoffman thought oue of the acts of the Assembly of 
1683, founding the Court of Chancery, to be in force 
as late as the year 1834. (1 Hoffman’s Ch. Pr. 15-18.) 
In so far as this resolution under consideration con- 
cerned the ordinances of the governors and council 
prior to 1691, it was also declaratory of the rule of law, 
that such ordinances must not be contrary to the Con- 
stitution of England, by which was meant the com- 
mon law; it could not affect those ordinances which 
were valid at common law. (Op. Atty.-Gen. Kemp. 
Kemp papers MS. N.Y. Hist. So. Col.) The reason why 
the provincial revisors were directed to begin with the 
acts of the Assembly first held after the Revolution of 
1688, undoubtedly was that most of the laws of the pro- 
prietary were not in print, so that they were little 
known even in the eighteenth century. (24 Wend. 625.) 
But the omission of the revisors does not affect the 
validity of the earlier laws. 

One of the first acts of the Assembly of 1691 was 
that, “declaring what are the rights and privileges of 
their majesties subjects inhabiting within their Prov- 
ince of New York.’ The purpose of this act was 
similar to that of the ‘* Charter of Libertys,”’ disal- 
lowed by King James II., (Vol. 21, Alb. L. J., p. 268.) 
—alimitation of the prerogative and an additional 
guaranty of political rights. The act of 161 suffered 
the fate of its prototype, being repealed in the year 
1697, and thus the inhabitants were remitted to their 
original status as English subjects, resident in a royal 
Province of the Crown. 

The commission to Colonel Sloughter, as has been 
before ‘stated, formally granted the rights of the in- 
habitants of New York toa representative Assembly 
—aright of which they could not afterward be law- 
fully deprived. (Chitty’s Prerog. 33.) This particular 
commission is important, as it was a distinct recogni- 
tion by the new sovereigns of the bicameral legis- 
lative system, or the principle of two legislative 
houses. Thus, this essentially Anglican institution — 
developed in England, and like the common law ac- 
companying the Anglican race in all its migrations— 
was permanently established in New York to continue 
with but minor modifications until the present time. 
Our juridical plan is not the only debt that we owe to 
the progress of the common law, for the very theory 
and practice of a bicameral Legislature, is itself a com- 
mon-law development. 

The commission to Governor Sloughter also empow- 
ered him, with the advice and consent of the council, 
to erect and establish courts of judicature for the trial 
of all causes, legal and equitable, civil and criminal. 
This clause relates to a species of prerogative legisla- 
tion which has by tradition been vested in the Crown, 
independent of the Legislature. The right of the 
Crown to erect courts of law without the concurrent 
action of Parliament seems to have been admitted in 
England. Whether such power extended to courts of 
equity has been questioned and denied, but in the 
colonies this prerogative clearly extended to the estab- 
lishment of courts both of law and equity. (Chalmers’ 
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Col. Op., p. 194.) In the colonies, however, the Crown 
rarely claimed the exclusive right; and at times the 
colonial and provincial Legislatures seem to have been 
allowed a share in the establishment of the judicato- 
ries, while at others, when the Crown asserted its pre- 
rogative, they were excluded. 

The permanent judicial establishment of the Prov- 
ince of New York owed its origin to the Assembly of 
1691. ASupreme Court of judicature, possessing the 
jurisdiction of the English Courts of King’s Bench, 
Common Pleas and Exchequer, was then created. 
(Bradford, 1694 ed., N. Y. Laws, p. 2.) This tribunal 
was, in the main, acourt of law, possessing jurisdic- 
tion of causes involving upward of twenty pounds, 
and also an extended supervisory and appellate juris- 
diction over the inferior judicatories. In the year 
1733 it was asserted, that it had likewise the equity 
jurisdiction of the court of equity in the Exchequer 
Chamber; and this pretension was decided in the af- 
firmative. The Judiciary Act of 1691 was continued 
by an act of Assembly, passed November 9th or 11th, 
1692 (Bradford’s ed., N. Y. Laws, 1694, p. 64); and the 
latter was again renewed in October, 1695, for two 
years. In 1697 this act was finally extended for one 
year; but, onits expiration, differences having arisen 
between the Assembly and the governor, it was allowed 
to expire by limitation. Finally Lord Bellomont, as 
the royal governor of the Province, in 1699, resorted to 
the prerogative and continued the courts by an ordi- 
nance, in which the Assembly had no part. (Appendix 
No. v., 2 R. L. 1813.) This ordinance was confirmed 
by Lord Cornbury in 1704. (Appendix No. vi, 2 R. L. 
1813.) On this footing, the Supremo Court continued 
down to the establishment of the State government, 
when it was further continued as part of the existing 
order of things 

The Court of Chancery of the Province, originally 
erected by the act of 1683, was remodelled by the ** Act 
for establishing courts of judicature,’’ passed in 1691. 
This act, continued from time to time, as described in 
the preceding paragraph, finally expired. On the 28th 
of August, 1701, an ordinance was issued reestablish - 
ing the chancery and authorizing the governor and 
council, or any three of them, to hold the court. In 
June, 1702, its operations were suspended until a fee 
bill should be settled, and it was not again revived 
until the 7th day of November, 1704, when it was 
directed to proceed. (2 R. L. 1813, Appendix vii.) 
At various times the lower house of Assembly pro- 
tested against the establishment of a court of equity 
by the governor without their concurrence; but not- 
withstanding this fact the Court of Chancery, until 
the year 1711, continued to be held by the governor 
and council, by virtue of the ordinance mentioned. 
Subsequent to the year 1711, the governor alone sat as 
chancellor. (Council Min.) 

The very early establishment of a Chancery Court in 
New York was one of several causes contributing to 
the relative preeminence of its particular jurispru- 
dence. In many of the American colonies equity 
jurisprudence had, prior to the War of Independence, 
no distinct existence in any large and appropriate 
sense. In the Province of New York there was, how- 
ever, atendency to more closely conform to English 
precedents. (2 Smith's Hist’y N. Y. 320.) Matters of 
equity, as distinct from cases cognizable at law, were 
recognized by the ‘* Duke’s Lawes” of 1665, while a 
Court of Chancery was eo nomine established by the 
act of 1683. It must be conceded, that there was a 
strong popular prejudice against the discretionary 
power of the chancellor, which was thought to be 
bounded by no very defined limit, and to conceal the 
undefined prerogative with which colonial principles 
were ever at war. But it has been said that the true 


grounds of the hostility of the people of New York to 
the equity courts was their jurisdiction of the king’s 











quit-rents—always greatly in arrears. (Lond. Doc. 
xxiv, 880.) 

The proceedings of the Court of Chancery in New 
York were, doubtless, somewhat intermittent; Blake 
(Int’d to Ch. Pr.), and Johnson, (Int’d to Johns. Ch. 
Rep.) have thought that this tribunal transacted but 
little business prior to the Revolution of 1775-6, but it 
is more than probable that the opinion of these gen- 
tlemen was founded on the statement of the historian 
Smith, “‘that the wheels of chancery have ever since 
(1727) rusted upon their axis’’—‘“ the practice being 
contemned by all gentlemen of eminence in their pro- 
fession.”” (1 Smith’s N. Y. 280.) It must be remem- 
bered, in this connection, that Mr. Smith, though liv- 
ing at the time of which he wrote, was far from an 
impartial witness. His father had been engaged profes- 
sionally in the hostile attack on the court of equity in 
Governor Cosby’s administration, and had thus become 
aleader of the popular party. The historian Smith 
followed the political bias of his father, though at the 
beginning of the Revolution he abandoned the popu- 
lar party and became a judge under the Crown, in 
Canada. The late Judge Hoffman, who, years after- 
ward, gave the subject the closest attention, seems to 
have had a very different estimate of the volume of 
chancery business in the Province, as well as of com- 
parative importance. (Hoffman’s Ch. Pr. pp. 11-14.) 
Doubtless the Albany records of the Provincial Court 
of Chancery confirm the latter's view. 

The early establishment of a Court of Chancery in 
New York was, in several aspects, important; it con- 
tributed to its jurisprudence the symmetry which that 
of many of the other colonies lacked, and it finally led 
to the constitutional recognition of the office of chan- 
cellor,possessing almost the powers of the lord chan- 
cellor in England. (Camp. & Cambreling’s Ch. Dig., 
p. xi, Pref.) It is now difficult to estimate the influ- 
ence exercised for over half a century by the chancel- 
lors of the State of New York, not only within their 
own proper sphere, but as well in the formation of 
equity jurisprudence in its American phase. Without 
the chancery reports of this State, it is needless to say 
that the New York contributions to practical adminis- 
trative jurisprudence would be greatly diminished in 
value. True it is, that Justice Story has said that equity 


was scarcely felt in New York until about tho time of, 
Caine’s and Johnson’s reports (§ 56, Story’s Eq. Jur.) 


But it is not strange that the influence of equity juris- 
prudence was greatly augmented by tho efforts of the 
reporters. That their influence was at once so extensive 
depended, however, on the highly developed condition 
of tho equity administration at the time the reports be- 
gan in New York. Taking into consideration the fact, 
that equity jurisprudence was greatly neglected in many 
of the Anglo-American colonies, and that until Lord 
Ilardwick’s time the administration of equity, even in 
England, presented many uncertainties, it is aremarka- 
ble fact that the ameliorating tendency of equity was 
recognized in New York in the very beginning of its 
political life. It must be considered avery fortunate 
circumstance that it was so recognized, for when the 
equity powers of the chancery were distributed 
under the Constitution of 1846, throughout the courts 
of record of New York, a well-understood jurisdiction 
was thus engrafted on the law courts and the process 
of assimilation was rendered more facile and certain. 

One of the first duties of the English authorities, 
after the conquest, was to make suitable provision for 
the probate of wills and the administration of estates. 
(The Duke’s Lawes, Tit. Administration.) The clerks 
of the courts of session which had cognizance of pro- 
bate in the English parts of the Province were directed 
to certify the names of the decedents and their execu- 
tors oradministrators, with their security, to the re- 
corder’s office at New York city. This led to the 
establishment of a prerogative court (Bradford’s ed. 
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N. Y. Laws, ed. 1694, p. 72), from which letters testa- 
mentary and of administration issued under its pecu- 
liar seal. The delegates appointed to take charge of 
the estates of intestutes, in the distant counties, 
pursuant to the act of 1692 finally took the name of 
surrogates, which then signified deputies of the pre- 
rogative court. This name is now retained in our 
probate courts, although the surrogate has become 
chief judge of the probate court. In the year 1754 a 
judge of probate was appointed; he shared with the 
prerogative office{the duties of ordinary and surrogate- 
general. There was very little that was either original 
or peculiar in the courts appointed for the cognizance 
of wills and administration. 

The judicial organization of the Province may be 
regarded as having been established by the Judicature 
Act of 1691 (Bradford’s N. Y. Laws, ed. 1694), and the 
jurisdiction and tribunals established by it, have re- 
mained essentially the same to the present day. This 
act defined the courts of justices of the peace, the 
courts of sessions of the peace, the county courts of 
Common Pleas, the mayor’s courts of cities, the Su- 
preme Court and the Court of Chancery. It also regu- 
lated the Provincial Court of Appeals, which was al- 
most identical with the old Court of Errors, if not its 
progenitor. From the provincial Court of Appeals, 
appeals lay to the King in council. 

It may be proper, in a survey of the judicial organ- 
ization of the Province, to refer to the Court of Ad- 
miralty established for New York, although it pos- 
sessed but a limited jurisdiction within the Province. 
Under the Duke of York, special commissions, issued 
for the determination of admiralty causes, but in 
1678 a regular court was established under the govern- 
or’s commission. In the year 1699 the lords of trade 
recommended that the chief justice of the Supreme 
Courtof New York be empowered to act as judge in 
admiralty. Accordingly William Smith, then chief 
justice, was made admiralty judge, and fulfilled the 
duties of that station from 1699 to 1702. Ultimately a 
vice-admiralty court was established by commissions 
issuing from the High Court of Admiralty in England. 
Appeals from the Vice Admiralty Courts for some 
time lay to the Court of Admiralty in England, but 
shortly before the American Revolution a superior 
court of admiralty was established in North America, 
and thenceforth all appeals from the vice-admiralty 
were directed to be made to it. 

Jurisdictions have since been shifted and inter- 
changed ; and yet, after all, but few novelties have been 
engrafted on the ancient foundations. 

ieciaiaptinenapninin 
JURISDICTION OF STATE COURTS AS 
OFFENSES BY NATIONAL BANK 
OFFICERS. 
PENNSYLVANIA SUPREME COURT, JANUARY 19, 1880. 


COMMONWEALTH EX REL. TORREY V. KETNER. 

A Pennsylvania State court has not jurisdiction to try an 
indictment against the cashier of a National bank for 
embezzling the funds of tho bank, such embezzlement 
not being a common-law offense or ono against the stat- 
utes of Pennsylvania. 

PPLICATION by habeas corpus for tho release of 
William Torrey, the relator, who was held upon a 
charge of embezzling, abstracting and misapplying the 
funds, moneys and assets of the First National Bank 
of Ashland, in Schuylkill county; a bank duly incor- 
porated, organized and established under the laws of 
the United States, commonly known as the National 

Banking Act. 

The prosecution, which was commenced before a 
justice of the peace, was returned to the quarter ses- 
sions of Schuylkill county, aud in that court a true 


TO 





bill was found, and the indictment and record show 
upon the face of the proceedings that the offense 
charged was for embezzling, abstracting and misap- 
plying the funds of the First National Bank of Ash- 
land, created under the National Banking Act. 

Relator was arrested and lodged in the county prison, 
then took out this writ of habeas corpus, and in obedi- 
ence to its command, Ketner, the warden of the prison, 
produced the body, and made return that he held the 
prisoner by virtue of above-named proceedings. 

By virtue of article V, section 3, of the Constitution 
of 1874, the Supreme Court of Pennsylvania, in cases 
of habeas corpus, has original jurisdiction. 


William A. Marr, James Ryon, William B. Mann 
and John W. Ryon, for relators. The State court has 
no jurisdiction, embezzlement not being a common- 
law offense. 2 Russell on Crimes, 163; 4 Bl. Com. 
230; United States vy. Clew, 4 Wash. C. C. Rep. 700. Con- 
gress has power to give the Federal courts exclusive 
jurisdiction. Houston v. Moore, 5 Wheat. 1--24; 1 
Kent’s Com. 398; Curtis’ Com. 176; Claflin v. House- 
man, 3 Otto, 141. Where an act of Congress creating 
a corporation provides a punishment to be inflicted 
upon any officer of the corporation who embezzles its 
property, it is not competent for the State Legislature 
to make the same act an offense against the laws of the 
State. Commonwealth v. Fuller, 8 Metec. (Mass.) 313; 
Commonwealth v. Felton, 101 Mass. 204; Commonwealth 
v. Barry, 116 id. 1; State v. Tuller, 34 Conn. 280. By 
section 711 of the Judiciary Act of 1789(U.S. R. 8. 
134), the jurisdiction vested in the United States 
courts is exclusive of the State courts. Section 5209, 
et seq., of the National Banking Act provides for pun- 
ishing embezzlement by officers. 








A. W. Schalek, district attorney, and Hughes & Far- 
quhar, for respondent. Jurisdiction of State courts 
has been sustained in Buckwalter v. United States, 11 
Serg. & R. 196; White v. Commonwealth, 4 Binn. 418; 
Commonwealth v. Shaeffer, 4 Dall. 27; United States v. 
Ilutchinson, 4 Clark, 211; Jett v. Commonwealth of 
Virginia, 7 Am. Law Reg. (N. 8.) 265; Claflin v. House- 
man, 3 Otto, 130; Coleman v. State of Tennessee, 7 id. 
509, especially the dissenting opinion of Clifford, J., 
not differing in this respect from the majority of the 
court. 


Paxson, J. It appears by the return to this writ 
that the relator is held to answer an indictment in the 
court of quarter sessions of Schuylkill county, charg- 
ing him, as cashier of the First National Bank of Ash- 
land, with having embezzled the funds and property 
of said bank. There are three counts in the indict- 
ment, each varying the form of the charge, but not 
essentially changing its substance. 

It is almost needless to say that a habeas corpus is 
not a writ of error. Hence, if the court below had 
jurisdiction of the offense, we cannot correct its rul- 
ings in this proceeding, however erroneous they may 
be. On tho other: hand, if is equally clear that if the 
relator is being prosecuted for a matter which is not 
an indictable offense by the law of Pennsylvania, or 
one over which the court below has no jurisdiction, it 
would be our right, as well as our plain duty, to dis- 
charge him. No authority is needed for so obvious a 
proposition. 

Embezzlement by the cashier of a bank is not a com- 
mon-law offense. This indictment must rest upon 
some statute of this State or it cannot be sustained. 
Ilas it such support? As preliminary to this question, 
it is proper to say that section 5209 of the United 
States statutes provides specifically for the punishment 
of cashiers and other officers of National banks who 
shall be guilty of embezzling the moneys, funds or 
credits of such institutions. The relator was not in- 
dicted under this section, and could not have been in 
a State court. Our own legislation upon this subject 
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may be briefly stated. We have first the Crimes Act of 

1860 (P. L. 382), the 116th section of which prescribes 

and punishes the offense of embezzlement by any person 

“being an officer, director, or member of any bank, 

or other body corporate or public company.” Then 

we have the act of May 1, 1861 (P. L. 515), entitled “ A 

supplement to an act to establisha system of free 

banking in Pennsylvania, and to secure the public 
against loss from insolvent banks, approved 31st March, 

1860,’’ which also prescribes and punishes embezzle- 

ment by bank officers. Lastly, there is the act of 12th 

of June, 1878 (P. L. 196), which amends tho aforesaid 
116th section of the act of 1860, by substituting a new 
section in its place, and imposing a different punish- 
ment. This leaves the acts of 1861 and 1878 as the only 
ones which could possibly support the indictment. It 
was urged, however, and with much force, that the act 
of 1861 was only intended to apply to banks organized 
under the free banking law, of which it forms a part; 
and that as to the act of 1878, the offense charged in 
the indictment was committed prior to its passage. 

This fact was formally conceded upon the argument, 

and while we might not be able for such reason to 

grant relief upon habeas corpus, it furnishes a conclu- 
sive reason why, upon atrial in the court below, the 

Commonwealth could derive no aid from the act of 

1878. 

We are spared further comment upon these acts for 
the reason that they have no application to National 
banks. Neither of them refers to National banks in 
terms, and we must presume that when the Legislature 
used the words ‘‘any bank,” that it referred to banks 
created under and by virtue of the laws of Pennsylva- 
nia. The National banks are the creatures of another 
sovereignty. They were created and are now regulated 
by the acts of Congress. When our acts of 1860 and 
1861 were passed there were no National banks, nor 
even a law to authorize their creation. When the act 
of 1878 was passed, Congress had already defined and 
punished the offense of embezzlement by the officers 
of such banks. There was therefore no reason why 
the State, even if it had the power, should legislate 
upon the subject. Such legislation could only produce 
uncertainty and confusion, as well as a conflict of 
jurisdiction. In addition, there would be the possible 
danger of subjecting an offender to double punish- 
ment, an enormity which no court would permit if it 
had the power to prevent it. 

An act of Assembly, prescribing the manner in 
which the business of all banks shall be conducted, or 
limiting the number of directors thereof, could not by 
implication be extended to National banks, {»r the 
reason that the affairs of such banks are exclusively 
under the control of Congress. Much less can we, by 
mere implication, extend penal statutes, like those of 
1861 and 1878, to such institutions. 

The offense for which the relator is held is not in- 
dictable either at common law or under the statutes of 
Pennsylvania. We therefore order him to be dis- 
charged. 

PENNSYLVANIA SUPREME COURT, MAY 3, 1880. 
LuBERG, Plaintiff in Error, v. COMMONWEALTH OF 
PENNSYLVANIA. 

A State court has jurisdiction to try an indictment against 
the cashier of a National bank for fraudulently}making 
false entries in its books with the iutention to injure 
the bank, such acts being forgery at common law. 


RROR to the Schuylkill quarter sessions. Charles 
E. Luberg, the plaintiff in error, was convicted 
upon an indictment charging him as receiving teller of 
the First National Bank of Mahanoy City, a bank 
duly incorporated, organized and established under 
the laws of the United States, with unlawfully, mali- 





ciously, willfully and fraudulently making false entries 
in tho books, reports and statements of the said bank. 


James Ryon, for plaintiff in error. 


A. W. Schalck, district attorney, Geo. R. Kaercher 
and Lin Bartholomew, for defendant in error. 





Paxson, J. The second assignment denies the juris- 
diction. The plaintiff in error was convicted upon an 
indictment charging him as receiving teller df the First 
National Bank of Mahanoy City, with fraudulently 
making false entries in the books, reports, and state- 
ments of said bank, with intent to injure and defraud 
the said bank, and we are asked to reverse the judg- 
ment upon the ground that the offense charged haying 
been committed by an officer of a National bank, it is 


; not the subject of an indictment in a State court. 


Commonwealth ex rel. Torrey v. Ketner, reported above, 
was relied upon to sustain this position. Torrey was 
indicted as cashier of a National bank with embezzling 
the funds of the bank, and was discharged upon habeas 
corpus, for the reason that the offense was not indicta- 
ble at common law, and vur statutes defining and pun- 
ishing the offense do not apply to National banks. 
Here the indictment charges an offense which was a 
crime at common law. In Commonwealth v. Beamish, 
31 P. F. 8. 339, it was decided that the fraudulent al- 
teration of a book, known as a tax duplicate, was 
forgery at common law. It is plain, under this author- 
ity, that the plaintiff in error could have been indicted 
for forgery. Tho indictment here is laid under the 
statute, and does not charge the offense of forgery in 
the technical manner required by the strict rules of 
the common law, but, as in Commonwealth v. Beamish, 
is good under our Criminal Procedure Act. That the 
act of Assembly does not call it forgery makes no dif- 
ference. It is the same offense. 

The first assignment alleges error in another case, in 
which the plaintiff in error was convicted and sen- 
tenced. We cannot, upon this writ of error, reverse a 
judgment in anotber case though against the same 
party. Nor is it material, as the record shows the 
plaintiff has served out the term of imprisonment im- 
posed by the court. 

Judgment affirmed. 
asusinsniiaaleiciliaiiia 
MORTGAGE OF SUBSEQUENTLY ACQUIRED 
PERSONAL PROPERTY. 
ENGLISH HIGH COURT OF JUSTICE, COMMON PLEAS 
DIVISION, MAY 14, 1830. 


LAZARUS V. ANDRADE, 43 L. T. Rep. (N. 8.) 30. 

The grantor of a bill of sale assigned to the grantee the 
whole of the stock-in-trade, chattels, goods, and effects 
in certain specified premises, and also the stock-in- 
trade, goods, chattels, and effects which might at any 
time during the continuance of the security be brought 
into the premises either in addition to or on substitu- 
tion for the stock-in-trade, goods, chattels, and effects 
therein at the timeof the making of the bill of sale. 
Held, by Lopes, J. (in further consideration), that the 
property in stock-in-trade brought upon {tho premises 
subsequently to the making of the bill of sale passed 
by it to the grantee. 


'MHIS was an interpleader issue tried before Lopes, J. 

The plaintiff was the holder of a bill of sale given 
by one Phillips, whereby he assigned to the plaintiff 
“all and singular the stock-in-trade, chattels, goods, 
and effects now being in, upon, or about the messuage 
or dwelling-house, warehouse and premises, situate 
and being No. 62 Wilson street, Finsbury, in the 
county of Middlesex, tho particulars whereof are set 
forth in the schedule hereunder written. And also 
the stock-in-trade, goods, chattels, and effects which 
shall or may at any time or times during the continu- 
ance of this security be brought into the aforesaid 
messuage or dwelling-house, warehouse and premises, 
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or be appropriated to the use thereof, either in addi- 
tion to or in substitution for stock-in-trade, goods, 
chattels, and effects now being therein or any of 
them.” 

The schedule specified various quantities of ostrich 
and other feathers and some furniture. 

The defendant, an executive creditor, seized the 
property on Phillips’s premises, including stock which 
had been brought there in substitution for that which 
was there at the date of the making of the bill of 
sale. 


Lopes, J. This bill of sale purported to assign to 
the plaintiff all the stock-in-trade, chattels, goods and 
effects in the messuage, particulars whereof were set 
forth in a schedule thereunder written. And also the 
stock-in-trade, goods, chattels, and effects which 
should or might at any time or times during the con- 
tinuance of the security be brought into the messuage, 
warehouse and premises, or be appropriated to the use 
thereof, either in addition to or in substitution for 
stock-in-trade, chattels, and effects now being therein, 
orany of them. The sheriff had seized stock-in-trade 
not being contained in the said schedule, nor in the 
premises when the bill of sale was executed, but other 
stock-in-trade not comprised in the schedule, which 
had been brought into the premises by the grantor 
subsequently to the date of the billof sale. Such last- 
mentioned property had been brought into the prem- 
ises in addition to or in substitution for stock-in-trade 
in the premises when the bill of sale was executed. It 
was contended for the defendant (the execution cred- 
itor) that the goods brought into the premises subse- 
quently to the execution of the bill of sale did not pass 
to the plaintiff, and that the title of the defendant in 
respect of them was preferable to the title of the 
plaintiff (the claimant). Holroyd v. Marshall, 7 L. T. 
Rep. (N. 8.) 172; and Leatham v. Amor, 38 L. T. Rep. 
(N. S.) 785, were relied upon by the plaintiff, and 
Belding v. Read (ubi sup.) by the defendant. The 
principle deducible from these decisions is, that prop- 
erty to be after acquired, if described so as to be capable 
of being identified, may be, not only 1m equity but also 
at law, the subject-matter of a valid assignment for 
value. The contract must be one which a court of 
equity would specifically enforce. Belding v. Read, 3 H. 
& C. 955, was decided before the Judicature Acts, and 
is distinguishable from the present case. The ground 
of that decision was that the description, ‘‘all other 
the personal estate and effects whatsoever now being 
or hereafter to be on the premises or elsewhere in the 
United Kingdom,”’ was so vague that it did not entitle 
the claimant to institute a suit for specific performance 
of the contract. Neither the character of the property 
nor its whereabouts was indicated, and there was 
nothing to earmark it. In this case the property is to 
be brought into the premises, or to be appropriated to 
the use thereof, either in addition to or in substitution 
for property then on the premises. I think the assign- 
ment sufficiently specific, the property in question 
having become specific by being brought on to the 
premises in addition to or in substitution for property 
mentioned in the schedule. The case of Leatham v. 
Amor (ubi sup.) is astrong authority in favor of this 


view. 
Judgment for the plaintiff. 








NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION —RAILROAD COMPANY — RIGHTS OF 
STOCKHOLDER—FORECLOSURE OF MORTGAGE — FORMA- 
TION OF NEW COMPANY.—An action was carried on 
to foreclose a mortgage upon the railroad and fran- 
chises of the T. & W. railroad company, and the 
mortgaged property sold thereunder to a committee 
representing the holders of the mortgage funds. A 








portion of the stockholders of the company disputed the 
validity of the sale and of the bonds, and appointed a 
committee to represent the stockholders. An arrange- 
ment was made between the two committees whereby 
the opposition to the foreclosure sale was withdrawn 
and the stockholders of the company were awarded the 
right to subscribe for the stock of anew company to be 
organized by the bondholders’ committee called the W. 
company, upon the terms set forth in a circular men- 
tioned. By that circular the stockholders named were 
to have the option for thirty days from its date upon 
the payment of ten dollars per share in installments 
and the surrender of their old stock to join in the W. 
corporation. After thirty days the right to do this 
was to cease; the railroad property was to pass at once 
to the new corporation. This company was organized. 
Plaintiff in his complaint set up that the W. com- 
pany, the defendant, obtained the property of the T. 
& W. company; that plaintiff was an owner of shares 
in the latter company; that he had no knowledge of 
the agreement between the committees until long 
after the expiration of the thirty days named, and 
that after he had notice and before the payment of the 
last assessment he tendered to the chairman of the 
purchasing committee of the bondholders the amount 
of the assessment upon his shares, and offered to sur- 
render them, and demanded stock in the W. corpora- 
tion, which demand was not complied with. Held, 
that no action for damage would lie by plaintiff against 
the W. corporation. If the foreclosure sale was in- 
valid plaintiff might by proper proceeding attack it, 
but if he claimed rights under the arrangement 
made for the benefit of the stockholders of the T. & 
W. company between the committees, he must show 
that he had complied with the terms of the arrange- 
ment. Judgment affirmed. Thornton, appellant, v. 
Wabash Railway Co. et al. Opinion by Rapallo, J. 
[Decided Sept. 21, 1880. ] 

NEGOTIABLE INSTRUMENT — PAYMENT OF DEBT BY 
CHECK -— LOSS OF CHECK—CERTIFIED CHECK — PAY- 
MENT ON FORGED INDORSEMENT — RIGHTS AND LIA- 
BILITIES OF PARTIES.—Where a party pays his own 
debt by a check to the order of his creditor or of a 
party nominated by his creditor, he can be called upon 
to pay it again in case the creditor loses or is de- 
frauded of the check and it is paid to the finder or 
fraudulent holder on a forged indorsement. And the 
case is not varied by the circumstance that the check 
was certified after delivery and before payment, it not 
being shown that such certification was procured by the 
creditor to whom the check was given or by the payee 
of the check. If the check had been lost and the 
finder had procured it to be certified and forged the 
indorsement, the certification would not be binding 
upon the bank nor affect the rights of the parties after 
it had been surrendered. It is only in case the true 
owner of the check has received the certification that 
recourse can be had upon it against the certifying 
bank notwithstanding the subsequent loss of the check 
and the payment upon the forged indorsement. In this 
case where plaintiff received a check to the order of 
H. from the defendants on the M. bank, and this 
check was certified by the M. bank and afterward paid 
upon a forged indorsement, the amount of the check 
having been charged by defendant against plaintiff and 
by them settled, held, that defendant was liable to 
plaintiffs for the amount of the check, it not appearing 
that the certification was obtained by plaintiffs or their 
agent, or that the claim of defendants upon the M. 
bank for the check had been barred by the statute of 
limitation. It is well settled that a bank paying upon 
aforged indorsement must bear the loss and cannot 
charge to a depositor. Judgment affirmed. Thompson 
et al. v. Bank of British North America, appellants. 
Opinion by Rapallo, J. 

[Decided Sept. 21, 1880.] 




















THE ALBANY LAW JOURNAL. 


295 








RECORDING ACT — ASSIGNMENT OF MORTGAGE— UN- 
AUTHORIZED DISCHARGE BY ASSIGNOR AFTER ASSIGN- 
MENT — CONTENTS OF ASSIGNMENT AND RECORD — 
ESTOPPEL — SILENCE OF ASSIGNEE AFTER KNOWLEDGE 
OF UNAUTHORIZED DISCHARGE. — (1) Decker, the 
owner of land, mortgaged the same to Vaughn; 
Vaughn assigned the mortgage to Viele. Both the 
mortgage and assignment were recorded. Thereafter 
Vaughn, without authority, discharged this mortgage. 
Ludlum, who acquired title to the land from Decker, 
knowing that the discharge was without right, exe- 
cuted a mortgage to Hubbard, who had like knowledge. 
Hubbard assigned this mortgage toJudson. Held, that 
the discharge of the first mortgage was invalid and 
that mortgage was prior to the second. The record of 
an assignment of a mortgage is not constructive notice 
to those claiming under the mortgagor but is to those 
claiming under the mortgagee. Campbell v. Vedder, 3 
Keyes, 174; Gillig v. Maas, 28 N. Y. 199; Purdy v. 
Huntington, 42id. 334; Green v. Warnick, 64 id. 220. 
But a recorded assignment is notice that the assignor 
has no right to discharge the mortgage. Belden v. 
Meeker, 47 N. Y. 308; Vanderkemp vy. Shelton, 11 
Paige, 29. The record of the assigument is notice to 
others thaa those acquiring rights in the mortgage 
itself. It shows to all title out of the assignor and in- 
capacity to discharge. Anassignment which contains 
the name of the mortgagor and of the assignor, and 
the date of the mortgage, and acovenant as to the 
amount due, is sufficiently certain when there is no 
other mortgage to the assignor bearing the same date. 
There need not be a description of the lands to make 
it the duty of the clerk to record. It is not the duty 
of the clerk to note the record of an assignment in the 
margin of a mortgage. Moore y. Stevens, 50 Barb. 442, 
was not rightly decided. Judson got no greater rights 
than Hubbard, by the assignment. The doctrine is 
fully established that the assignee of a mortgage takes 
not only subject to the equities existing between the 
original parties, but also subject to the latent equities 
which exist in favor of third persons against the mort- 
gagor. Bush v. Lathrop, 22 N. Y. 535; Schaeffer v. 
Reilly, 50 id. 61; Trustees of Union College v. Wheeler, 
61 id 88; Green v. Warnick, 64 id. 220. In this case 
Judge Earl states the rule with accuracy in the terse 
phrase of Lord Thurlow in Davis v. Austin, 1 Ves. 247, 
that ‘‘a purchaser of achose in action must abide by 
the case of the person from whom he buys.’’ The case 
was not affected by the fact that the mortgage given to 
Hubbard was without consideration and never had 
inception until its assigument to Judson, who was a 
purchaser. (2) Viele knew of the discharge of Vaughn 
but took no steps to correct the record or to foreclose 
his mortgage. Held, that he was not estopped from 
asser‘ing his mortgage against Judson. In the case 
of Cornish v. Abington, 4 Hurl. & Norm. 550, which 
was followed by the court below, the sileuce of one 
party, knowing facts, operated as a fraud and actually, 
itself, misled the other party. In this case all the facts 
was upon the record and Judson was not misled by 
the silence of Viele. A proper search of the record 
would have shown the invalidity of the assignment. 
Judgment of General and Special Term reversed and 
new trial ordered. Bryan, appellant, v. Judson. Opin- 
ion by Finch, J. 

(Decided Sept. 21, 1880.] 





——— 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

FoRMER ADJUDICATION— WHAT DOES AND WHAT 
DOES NOT CONSTITUTE — ESTOPPEL. — Where a question 
is distinctly put in issue, and tried and decided, the 





* Appearing in 3d Federal Reporter. 





judgment operates as an estoppel as to that question in 
any subsequent suit between the same parties, whether 
the second suit be upon the same or some other cause 
of action. Hopkins v. Lee, 6 Wheat. 109; Campbell v. 
Cross, 89 Ind. 155-158; Bank of the U. S. v. Beverly, 1 
How. 154, 185; Davis v. Brown, 94 U. S. 423. So, when 
an issue is made in acase and decided, whether with 
or without trial, the judgment is conclusive between 
the same parties in any subsequent action for the same 
cause, and as to all questions which were or might have 
been raised upon the first trial. Stockton v. Ford, 18 
How. 418; Mallony v. Horan, 49 N. Y. 111. But 
where a suit is tried and determined between parties, 
the mere fact that in that suit a question might have 
been raised, tried, and determined, does not prevent 
the raising of such question in a suit upon a different 
cause of action. Cromwell yv. County of Sac, 94 U. S. 
356; Davis v. Brown, id. 423-428; Russell v. Rau, id. 
602; Nims v. Vaughn, 40 Mich. 356-360; Jacobson v. 
Miller, 41 id. 90-92. In this case A began asuit in 
Towa against B, to obtain his possession and quiet his 
title to certain lands standing in A’s name. Pending 
this suit Aconveyed a portion of the lands to C, who 
intervened as co-plaintiff, and asked that this portion 
might be set off to her. The case was tried and sub- 
mitted. Before decision A was adjudicated a bank- 
rupt, and his assignee was substituted as plaintiff, and 
the lands still standing in A’s name were set off to his 
assignee, but no question was raised as to the validity 
of the conveyance from A to C. Subsequently A’s 
assignee filed a bill against C to have the conveyance 
set aside as a fraud upon A’s creditors. Held, that the 
proceedings in lowa were not an estoppel. District, E. 
D. Michigan, June 14, 1880. Radford v. Folsom. Opin- 
ion by Brown, D. J. 


PATENT— INVENTION IN FORM OF A BOOK — MUNICI- 
PAL CORPORATION LIABLE FOR INFRINGEMENT. — (1) A 
bond and coupon register, in the form of a book, with 
a page or pages spaced for each bond and its coupons 
of any series of coupon bonds, aud with the spaces 
numbered and designated to show what bonds and 
coupons they are for, while any of them are outstand- 
ing, and for receiving them for safe-keeping as vouch- 
ers, or memoranda, when any of them are taken up or 
paid, held to be a legal subject fora patent. It is not 
«a proper subject for copyright, as although the plan is 
the same for registers for different bonds of aseries, 
and for different series of bonds, the registers are not 
copies of one another, and the right to multiply copies 
would afford no protection at all. A copyrightisa 
right to copy merely, as the word imports, and covers 
only the multiplication of copies. Perris v. Hexamer, 
99 U. S. 674; Baker vy. Selden, 8S. C. U. 8., Oct. 7, 1879, 
20 Alb. L. J. 168. There is no difference because the 
contrivance is in the form of a book, although beoks 
are commonly copyrighted. Hawes v. Washburn, 5 O. 
G. 491. (2) A city is liable in its corporate capacity for 
the infringement of a patent. Circuit, 8S. D. New 
York, June 15, 1880. Munson v. Mayor of New York. 
Opinion by Wheeler, D. J. 


PATENT LICENSE— BREACH OF COVENANT DOES NOT 
FORFEIT. — A breach of covenant by the licensee does 
not per se work a forfeiture of a patent license. A 
few patent cases beginning with Brooks v. Stolley, 3 
McLean, 523, hold otherwise. But Hartell v. Tilgh- 
man, 99 U. 8S. 547, overrules these. Until put an end 
to in a proper way the contract still exists. It cannot 
be treated as ended, as a legal consequence of a failure 
to pay royalties. To this effect are the authorities, 
even before the case of Hartell v. Tilghman. See Wil- 
son v. Sandford, 10 How. 99; Hartshorn v. Day, 19 id. 
211; Goodyear v. Union R. Co., 4 Blatchf. 63; Blanch- 
ard vy. Sprague, 1 Cliff. 288; Merserole v. Union Paper 
Collar Co., 6 Blatchf. 356-7. Circuit, Massachusetts, 
July 24, 1880. White vy. Lee. Opinion by Lowell, ©. J. 
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PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


LUNATIC —DEED OF, WHEN AVOIDED — RATIFICA- 
TION — WHEN CONTRACT HELD VALID. — It is a general 
rule that a grantor in a deed may avoid his conveyance 
by proof that he was non compos mentis at the time of 
its execution. Bensell vy. Chancellor, 5 Whart. 371; 2 
Kent’s Com. 451; Gibson v. Loper, 6 Gray, 279. Like 
the deed of an infant, a lunatic’s deed may be ratified 
and confirmed. Where there is no evidence of ratifi- 
cation after restoration to reason, it is impossible, upon 
legal principles, that the estate passed to the grantee 
in the deed. An insane person is incapable of making 
a valid deed for he wants the consenting mind. In 
Moulton vy. Camroux, 2 Exch. 487, an action to recover 
money paid for annuities, it was held that when a per- 
son of apparently sound mind, and not known to be 
otherwise, enters into a contract for the purchase of 
property which is fair and bona fide, and which is exe- 
cuted and completed, and said property has been paid 
for and enjoyed, and cannot be restored so as to put 
the parties in sfatw quo, such contract cannot after- 
ward be set aside, either by the alleged lunatic or those 
who represent him. A like doctrine prevailed in Beals 
v. Lee, 10 Barr, 56. The decision in Lancaster Nat. 
Bank v. Moore, 28 P. F.. 8. 407, rests on the same prin- 
ciple—there was neither fraud nor knowledge of the 
insanity. Without inconsistency, in Moore v. Hershey, 
36 Leg. Int. 412, it was ruled that it is competent in an 
action by an indorser of a note made by a lunatic, for 
the lunatic to defend, either by showing that the in- 
dorser had knowledge of the lunacy, or that the note 
was originally obtained fraudulently, or without proper 
consideration. Paxson, J., said: ‘‘I know of no case 
in which it has been held that a lunatic, when sued 
upon his contract, may not show want of considera- 
tion.”” After speaking of the rule which had been 
urged in favor of the plaintiff, he adds: ‘‘ We place 
our ruling upon the broad ground that the principle of 
commercial law above referred to does not apply to the 
case of commercial paper made by a madman.”’ In 
Elliott v. Ince, 7 De G. M. & G. 475 (487), it is said that 
Moulton v. Camroux was called a decision of neces- 
sity, and it is suggested that the same principles might 
apply to sales of land or mortgages. But in this coun- 
try the rule is not universally extended to sales of per- 
sonalty, and is not applied to conveyances of real 
estate. Crawford v. Scovell. Opinion by Trunkey, J. 
[Decided March 22, 1880.] 


SURETYSHIP — FORBEARANCE DOES NOT DISCHARGE 
SURETY. — Mere forbearance, however prejudicial to 
the surety, will not discharge him. This rule applies 
where a creditor suffers u judgment to lose its lien for 
want of revival against the principal debtor, and 
thereby subsequent creditors are enabled to take the 
land. United States v. Simpson, 3 P. & W. 437. Winton 
y. Little. Opinion by Trunkey, J. 

[Decided May 3, 1880.] 


WATER-COURSE — WHEN ARTIFICIAL TREATED AS 
NATURAL — COMPENSATION FOR APPROPRIATION — 
EMINENT DOMAIN. — A provision of statute that com- 
pensation shall be made for damages to owners of land 
upon which a spring or stream of water is situated, by 
reason of the permanent appropriation of the same 
under the power of eminent domain, held to apply to 
an artificial water-course of such long continuance 
“that the memory of man runneth not to the con- 
trary.” Such a stream, for ail practical purposes, is a 
natural water-course prescriptively, and therefore 
legally it isso. The right to it could be no better were 
it natural. As was said by Gibson, C. J., in Seibert v. 
Levan, 8 Barr, 383: ‘‘ Whilst the grantor was lord of 
the whole, he might assign a permanent channel to the 
stream, and as regards himself and those who claim 





under him, impress it with any character he should 
see proper. Thereis no particular sanctity in the natu- 
ral bed of a stream, which is perpetually changing its 
course from accidental causes.’’ And in speaking of 
the rule, that water shall flow ubi currere solebat et 
consuevil, he says it applies rather to the duty of re- 
turning it than to the channel throuzh which it flows. 
And so in Sutclife v. Booth, 32 L. J. Q. B. 136, it was 
held per Wightman, J., that a water-course, though 
artificial, may have been originally made under such 
circumstances, and have been so used as to give all the 
rights that the riparian proprietors would have had 
had it been a natural stream. Of like import is the 
case of Nuttall v. Bracewell, L. R.,2 Exchq. 1, in 
which the chancellor says: ‘I see no reason why the 
law applicable to ordinary running streams should not 
be applicable to such a stream as this, for it is a natu- 
ral flow or stream of water, though flowing in an arti- 
ficial channel.”’ So, also, on asimilar footing he puts 
the case where two adjoining riparian owners should 
by agreement so alter or divert a stream that it shall 
run in two channels instead of one. In such case he 
holds that a grantor of land on the new stream would 
have all the rights of a riparian owner. See, also, 
Stockport Waterworks Co. v. Potter, 32 L. J. Q. B. 
136; City of Reading v. Althouse. Opinion by Gor- 
don, J. 

[Decided March 22, 1880.] 





MASSACHUSETTS SUPREME JUDICIAL 
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CONFLICT OF LAW — JURISDICTION AS TO CLAIMS FOR 
MONEYS STOLEN FROM MAILS AND RECOVERED — TRUST 
DEED OF PROPERTY STOLEN.— Plaintiff executed a 
deed to defendant, Burt, who was postmaster at Bos- 
ton, conveying certain real and personal property in 
trust, to apply the proceeds to pay all claims growing 
out of money and property stolen by the plaintiff from 
letters in the Boston post-office, and return any bal- 
ance remaining to the grantor. It appeared that all 
the property was the proceeds of money and property 
stolen by plaintiff from the mails. By the United 
States statutes (U. S. R. S., 88 4050, 4058), ** all moneys 
taken from the mails of United States by robbery, 
theft or otherwise, which come into the possession or 
custody of any of the agents of the post-office depart- 
ment, or any other officers of the United States, or any 
other person, shall be paid to the order of the post- 
master-general, to be kept by him as other moneys of 
the post-office department to and for the use and bene- 
fit of the rightful owner, to be paid whenever satisfac- 
tory proof thereof shall be made,” etc. Held, that the 
trust in the deed could not be enforced. By the pro- 
visions referred to the postmaster-general has the ex: 
clusive right to the custody of money or other property 
stolen from the mails and which comes into the pose 
session of any officer of the United States or other 
person, and the exclusive jurisdiction to determine 
who are the rightful owners and to distribute it among 
them. Nocourt and no individual by an agreement 
with the thief can take away this right or defeat this 
jurisdiction. The case is not altered by the fact that 
the deed did not convey the identical property or 
money stolen from the mails. When plaintiff's prop- 
erty was transferred to Burt the jurisdiction of the 
postmaster-geueral attached, and this court has no 
right to determine who is entitled to the property. 
Laws vy. Burt. Opinion by Morton, J. 


CRIMINAL LAW — FORGERY — MATERIAL ALTERA- 
TION CONSTITUTES.— The material alteration of a 
genuine written instrument is forgery. Accordingly 
where defendant was indicted for forgery of a certain 
receipt aud it was shown that he had merely added 
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certain words and figures to a genuine receipt so as to 
increase the amount, held, that there was no variance. 
The crime of forgery at common law is defined to be 
the fraudulent making or alteration of a written in- 
strument to the prejudice of avother’s right. 4 Bl. 
Com. 247. It is not necessary to the offense that the 
whole instrument should bo fictitious. A fraudulent 
insertion of additional words, or an alteration in a 
material part of a true document, by whick another 
may be defrauded, is a forgery, and is well described 
as such. Tho Gen. Stats., ch. 162, § 1, imposes punish- 
ment upon any one who falsely males, alters, forges 
or counterfeits certain written instruments therein 
named. When this statute was passed, it had been 
settled by the law of England under similar statutes, 
that a forgery of the whole instrument and a material 
alteration of it were not distinct offenses, and that the 
latter act was well charged in criminal proceedings as 
aforgery of the whole. There are several cases in 
which the English rule has been followed by the courts 
of this country, but none in which it appears to have 
been departed from. See Commonwealth v. Wood, 10 
Gray, 478; Commonwealth v. Butterick, 100 Mass. 12; 
State v. Flye, 26 Me. 312; State v. Floyd, 5 Strobh. 58; 
State v. Weaver, 13 Ired. 491; State v. Maxwell, 47 
Iowa, 454; State v. Marvels, 2 Harring. (Del.) 527. 
Commonwealih of Massachusetts vy. Boutwell. Opinion 
by Colt, J. 


STATUTE OF FRAUDS — CONTRACT INVALID BY, CAN 
ONLY BE AVOIDED BY PARTIES TO— MARINE INSUR- 
ANCE — INSURABLE INTEREST. — Machado, who had by 
a verbal contract agreed to purchase a vessel for 
$11,000, payabie on the execution of a proper bill of 
sale, no part of the money being then paid, caused the 
vessel to be insured. Shortly after the bill of sale was 
executed to a third person in trust for Machado, and 
a part of the purchase-money paid. Inan action upon 
the policy for a loss thereafter occurring, it was set up 
in defense that Machado had not, at the time of the 
insurance, an insurable interest in the vessel, the con- 
tract for its sale to him not being valid under the 
statute of frauds, and being incapable of enforcement. 
Held, that the defense would not avail. The oral 
contract to purchase was not void or illegal by reason 
of the statute of frauds. Indeed, the statute presup- 
poses an existing lawful contract; it affects the remedy 
only as between the parties, and not the validity of the 
contract itself; and, where the contract has actually 
been performed, even as between the parties them- 
selves, it stands unaffected by the statute. Itis there- 
fore to be “treated as a valid subsisting contract 
when it comes in question between other parties for 
purposes other than a recovery upon it.’”’ Townsend 
v. Hargraves, 118 Mass. 325. Machado had, under his 
oral agreement, an interest in the vessel, and would 
have suffered a loss by her injury or destruction. 
Eastern Railroad v. Relief Ins. Co., 98 Mass. 420. 
Amsink v. American Insurance Co. Opinion by Endi- 
cott, J. 


UsAGE—AS TO SALE OF TOBACCO BY WEIGHT AT 
TIME OF PACKING INSTEAD OF AT THAT OF SALE— ONE 
WITNESS MAY PROVE USAGE. —(l1) Where tobacco was 
sold by sample and by weight, without more specific 
agreement, held, that evidence of a general usage was 
admissible to show that the weight was to be computed 
as previously ascertained at the time of packing and 
marked on the cases, and not by the actual weight at 
the time of the sale. Bottomley v. Forbes, 6 Scott, 
866; Barry v. Bennett, 7 Metc. 354; Miller v. Stevens, 
100 Mass. 518. (2) Notwithstanding the dictum in 


Boardman vy. Spooner, 13 Allen, 353, 359, there can be no 
doubt, at the present day, that the circumstance that 
but one witness testifies to a usage is important only as 
bearing upon the credibility and satisfactoriness of his 
testimony in point of fact, and does not affect its com- 





petency or its sufficiency as matter of law. Parrott v. 
Thacher, 9 Pick. 426; Vail v. Rice, 5 N. Y. 155; Par- 
tridge v. Forsyth, 29 Ala. 200; Robinson v. United 
States, 13 Wall. 363. Jones v. Hoey. Opinion by 
Gray, C. J. 


————_+—____—_. 


RECENT ENGLISH DECISIONS. 

AGENCY — FRAUD OF AGENT, LIABILITY OF UNIN- 
CORPORATED SOCIETY FOR.— By the rules of an unin- 
corporated building society the directors were author- 
ized to borrow money for the purposes of the society, 
but the total amount borrowed was at no time to 
exceed a certain limited amount. The plaintiffs lent 
1001. to the society, paying it in the ordinary course to 
the treasurer. At the time of the loan the amount 
authorized to be borrowed by the directors had been 
largely exceeded. The treasurer having embezzled tho 
money, both the society and the directors denied their 
liability. The jury having found that the treasurer 
had been held out both by the directors and by tho 
society as a person authorized to receive the money, 
held, that the society as well as the directors were 
equally liable for the frauds committed by him in the 
course of his employment, and therefore both were 
liable to repay to the plaintiffs the amount advanced. 
Held, also, that the society were liable, although at the 
time the plaintiffs advanced the money the amount the 
directors were authorized by the rules to borrow had 
been largely exceeded. Barwick v. Joint Stock Bank, 
L.R., 2 Exch. 259; Mackay v. Commercial Bank of New 
Brunswick, L. R.,5 P. C. 394. C. P. Div., April 24, 
1880. Charles v. Brunswick Permanent Building Soci- 
ety. Opinion by Coleridge, C. J., 42 L. T. Rep. (N. 
S.) 741. 

NovTicE — WHEN NOTICE OF MORTGAGE TO SOLICITOR 
NOT NOTICE TO CLIENT — EQUITABLE INTEREST.— A 
solicitor, who was the sole trustee of certain settled 
funds, advanced them to the tenant for life, and acted 
as his solicitor, on his purchasing therewith land, 
which was conveyed to the tenant for life, in his own 
name, in fee simple. There was no power under the 
settlement to invest the trust funds in the purchase of 
land. The land was subsequently mortgaged by the 
tenant for life, who received and appropriated the 
money advanced to C., the trustee of the settlement 
acting as solicitor for both mortgagor and mortgagee, 
and the mortgage containing absolute covenants for 
title in fee by the mortgagor. The land was subse- 
quently mortgaged to several persons, subject to the 
prior mortgage or mortgages, but without notice of 
the trust. Held, that the circumstances were such 
as to repel the construction or imputation of notice to 
the solicitor-trustee being notice to C., and that he 
was entitled to his mortgage for the money intended 
to be thereby secured. Held, also (following Lewis v. 
Maddocks, 17 Ves. 48), that the interest of the person 
beneficially entitled in remainder under the settle- 
ment was an equitable estate or interest, that as such 
it was different from a mere equity, as distinguished in 
Phillips v. Phillips, 5 L. T. Rep. (N. 8.) 655; 4 D. F. & 
J. 208, and following the last-named case, that being 
prior in date to the equitable interests of the subse- 
quent mortgagees, it prevailed over them, notwith- 
standing they were purchasers for value without no- 
tice of the trust. Ch. Div., April 27, 1880. Cave v. 
Cave. Opinion by Fry, J., 42 L. T. Rep. (N.8.) 730. 


TITLE— TO GOODS PLEDGED UNDER UNREGISTERED 
BILL OF SALE— BONA FIDE PURCHASER. — By tho 
terms of an unregistered bill of sale of stock-in-trade 
granted by a tradesman to the plaintiff to secure a 
loan, it was provided that the money was to be repay- 
able on demand, but until default the grantor was to 
hold, make use of, and possess the goods assigned, 
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without hindrance of the plaintiff. Before any de- 
mand was made, the grantor fraudulently and not in 
the ordinary course of his business sold the whole of 
the stock-in-trade to the defendants, who purchased 
bona fide and without knowledge of the fraud. Held, 
that the defendants acquired no property in the goods, 
and that the fact that they purchased bona fide was 
immaterial. C. P. Div., May 3, 1880. Taylor v. Mc- 
Keand. Opinion by Coleridge, C. J., and Denman, J.. 
42 L. T. Rep. (N.S.) 833. 





CORRESPONDENCE. 


** APPARENTLY INCONSISTENT DATA”? EXPLAINED. 


Editor of the Albany Law Journal: 

The cases of Armstrong v- Cummings, 20 Hun, 313, 
and People ex rel. Denhardt vy. Kelly, id. 549, are en- 
tirely consistent with each other. 

In the first case the premises were described as No. 
149 West Forty-fifth street, and as all of West Forty- 
fifth street was contained in one judicial district, and 
as the names of the streets and parts of streets con- 
tained in the several wards and districts in the city of 
New York could be ascertained from the public laws, 
the court held that they would take judicial notice of 
the number of the district in which the premises were 
situated. 

In the second case the premises were described as 
No. 341 Fifth avenue, and as Fifth avenue does not lie 
wholly within any one district, but extends through 
several, the court held that they could not from the 
number of the house determine upon what portion of 
the avenue it stood, and hence could not determine in 
which of the several districts through which that ave- 
nue extends it was located. 

The difference between the two cases is clearly stated 
in the second paragraph of the head-note to The People 
ex rel. v. Kelly. L. G. H. 

ALBANY, Sept. 29, 1880. 


RELEASE OF DOWER. 


Editor of the Albany Law Journal: 


In examining a title I have encountered a deed by a 
husband owning the fee in which the wife is joined, 
which contains the usual full covenants and is properly 
acknowledged, but the usual words, ** dower and right 
of dower”’ are omitted, and there are no other words 
which might operate as a release eo nomine. I have 
been greatly surprised at the diversity of opinion 
among lawyers of the highest standing here, upon the 
question as to whether express words must be used to 
bar any claim for dower. I have exhausted authori- 
ties and treatises bearing upon the subject, and have 
found that there are decisions in point in many of the 
States except New York; notably among the many 
cases is that of Smith v. Handy, 16 Ohio, 191, which 
holds flatfooted in favor of the deed as stated. But I 
am unable to satisfy myself that the law in this State 
is the same, and while I am convinced that the law as 
laid down in the case cited is sound, yet I hesitate to 
pass upon the subject owing to the fact that so many 
of our best conveyancers here hold firmly to an oppo- 
site view. 

If not too much trouble, will you kindly publish 
your views upon the subject, not only for my benefit, 
but for the information of many others who are 
greatly interested in a solution of the question, and 
oblige Very truly yours, F. L. M. 

New Yorks, Sept. 29, 1880. 


[It would seem that the joining of the wife with 
the husband in a conveyance of the premises to a 
third person should bar her dower, without express 





reference in the instrument to the exact nature of 
the estate conveyed. We have looked at the cases 
cited by Scribner under this head, and find that they 
hold in substance nothing more than that there must 
be express words of release or of grant, in such a deed, 
The deed carries the interest of the wife in the prem- 
ises. In addition to the case cited by our corre- 
spondent#this is the holding in Learned v. Cutler, 
18 Pick. 9, and Dustin v. Steele, 27 N. H. 431. We 
think this principle is the universal one, and can 
find no case making any exception to it. — Ep. Aus. 
L. J.] 


Editor of the Albany Law Journal: 


I wish to call your attention to section 1725 of tho 
new Code, and also to subdivision 2 of section 1762. 

What is the policy of the former, or what benefit can 
arise to the defendant by reason of it? 

In subdivision 2 of the latter section should not the 
words “former” and “latter’’ be transposed? Tho 
substitution of the words “defendant” and “ plaint- 
iff’? for the ** husband”’ and “wife” of the R. 8S. was 
an improvement; but may not the commissioners or 
engrossers have made an error in the latter part of the 
subdivision ? J. H.N. 


[1. Mr. Commissioner Throop states that this is a 
substitute for the practice of stating in the answer 
the disposition that has been made of the property 
and demanding a judgment for its return, such 
practice being inconsistent with the existing mode 
of procedure and the proper functions of an answer. 
2. We think the language is correct as it stands, al- 
though perhaps the other way would be equally cor- 
rect. — Ep. Aus. L. J.] 


REPORTING. 


Editor of the Albany Law Journal: 

The suggestion of your correspondent (p. 259) as to 
the reporting of authorities cited by counsel ought not 
to meet with the approval of the profession. The ob- 
ject of law reporting, as we understand it, is to pre- 
serve the opinions of the court, and not the briefs of 
counsel. Mr. Lee’s idea is certainly opposed to the 
reform which is so much needed in this department. 
We want contraction and not expansion in our re- 
ports. Very respectfully yours, 

A. Tausia. 

PITTSBURG, PENN., Sept. 28, 1880. 


Editor of the Albany Law Journal: 


In reply to the wish expressed by you in the ALBANY 
LAW JOURNAL of 18th inst., ‘‘that some of our Lon- 
don contemporaries would supply us with statistics 
showing the number of judicial officers and the 
amount of litigated business in England,” I, though 
not a London contemporary, have endeavored to com- 
ply with the first part of your requisition. I have no 
means of ascertaining ‘“‘the amount of litigated busi- 
ness in England,’’ but judging from the statistics con- 
tained in the current number of the Law Magazine 
and Review, to which I used to be a contributor, relat- 
ing to the county courts during the year 1877, and 
taking into account my own experience as a practicing 
barrister in England so late as the year 1874, and the 
accounts which I receive still from professional friends 
there, I should say that the cases tried in the Superior 
Courts and atthe Assizes, and in sundry local courts, 
would amount to double the number tried in the 
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county courts alone. This, however, ismere conject- 
ure, as [have no means at hand to test such belief, 
but the difficulty experienced by the judges, so late as 
last year, in reducing the arrears, confirms my view. 
Ihave, however, much pleasure in furnishing you with 
the inclosed. It is an abstract of the approximate cost 
of all judicial officers in England and Wales: 


SUPERIOR COURTS. 


About forty judges, including the ex-chancellors 
and retired judges (who give good valuo for their pen- 
sions by rendering their services and matured experi- 
ence available in the House of Lords, if peers, and in 
the judicial committee of the Privy Council) discharge 
the law business of the Superior Courts of England 
and Wales at an aggregate cost somewhat exceeding 
$1,000,000. 

The statistics are as follows: 


Supreme Court of Judicature. 


SED b.ntikccnchicnsatinicabamamianen £10,000 
Two Lords of Appeal in Ordinary (£6,000 

Nis cba eenind cad aha and aeeesadaeane adn 12,000 
Three Chief Justices of Courts of Q. B. —C. 

P. and Exch. — aggregating .........eseeee0 22,000 
SE Oe WP I dn ticnvcdecesesannscdases ‘ 6,000 
Court of Appeal. 

Six ordinary Lords Justices of Appeal, aggre- 
CED Ss 6ditbdnens nikstdsasdonptidbesedassie 81,000 

High Court of Justice. 

Four Judges of Chancery Division, one of 

whom is also Chief Judge of Bankruptcy 
Re cekciéncndendendaseescetckeaedebdnnctee 20,000 
Four Puisne Judges of Court of = | . 20,000 
” ( Ae 20,000 
“ ~ Tack ceioheed 20,000 

Iwo Judges of the Probate, Divorce and Ad- 
pete Courts, aggregating.......... 10,000 

Judge of the Arches and Church Discipline 
Gn £0540-05080b6s t0enenénaenesnneceuwn 5,000 


Two paid members of the Judicial Commit- 

tee of the Privy Council, aggregating...... 10,000 
The ex-Chancellors and retired Judges who 

give their services as before mentioned, ag- 


gregating, on the average, say........seee-- 25,000 
Total cost of Superior Courts............ £211,000 
Pitinciebaerenbhemssiase aboot akion mais $1,055,000 








If to these are added Registrars of the Court 
of Bankruptcy, who sit judicially and as 
connected with the above courts, the 
Queen’s Remembrancer — the Masters of 
the Courts of Q. B.—C. P. and Exch., who 
exercise judicial duties as referees, a fur- 


ther sum must be computed, aggregating.. £24,000 
And if, in addition, the chief clerks of the 
Judges of the Chancery Division of the 
High Court of Justice, who sit judicially to 
take evidence and report the result to the 
court, are taken into account, a further 
sum must be computed of at least....... es 6,000 
Total extra cost of Superior Courts...... £30.000 
i idketdanksiisddncaviasoeninaaneterenie $150.000 
Assistant Commissioners of Assize, engaged 
ou circuit trials and appointed pro hac vice 
as circumstances require, to supplement 
the Judges of the Superior Courts, at a 
probable aggregate cost Of..........ssese08- £6,000 
Additional cost of the same........ ..... £6,000 
_, er PEER EEL OR INS rer erbek econ $30,900 








INFERIOR COURTS. 


There are also fifty-eight judges of county 
courts, ata salary of £1,500 each, aggregat- 
ee AG 0.5 bin ba e6ceusnescneenaiemeael 

The registrars of these county courts, having 
judicial duties in undefended causes, num- 
ber upward of 500, and their aggregate re- 
muneration cannot amount to less than.... 

The recorders of cities and boroughs number 
112, some of them having a civil jurisdic- 
tion for the trial of causes, and all possess- 
ing a quasi civil jurisdiction in matters 
of appeal in rating, assessments, granting 
or refusing licenses, bastardy cases, and ap- 
peals against summary convictions; their 
aggregate cost may be set down at about.. 17,000 

Magistrates of the Metropolitan Police 

Courts. 


Twenty-three, aggregating.............seeee. . 28,000 
Other stipendiary magistrates throughout the 
country, numbering 20, and aggregating 
OID 6. 0.6:00.40:0:0:00:0006666548-0080nbae snakes 
Other judicial officers, such as the common 
serjeant, commissioner and judge of sher- 
iff's court in the city of London, assistant 
judge and deputy assistant judge of the 
Middlesex Sessions (having a like civil ju- 
risdiction with all courts of quarter ses 
GUID 6.560 086bi000600eecnh ss angeabeetetaree 
Two Masters in Lunacy, aggregating......... 


£410,000 
ivnnktsvtscivsceciecsissnnteeienbanmeneen $2,070,000 

This estimate does not embrace clerks of the 
peace for counties and borougbs, number- 
ing at least 200 or 250, high sheriffs or sher- 
iffs and their deputies, though the latter 
exercise judicial duties in trying certain 
cases where damages alone have to be as- 
sessed, and also compensation cases. 
Neither does it include such judicial offi- 
cers as vice-chancellors of the Duchy of 
Lancaster, of the county Palatine of Dur- 
ham, the judge of the Hundred of Salford; 
the passage court of Liverpool; the vice- 
warden of Stannaries, and other local 
courts; noryet the judges of the courts of 
survey; the wreck commissioners, nor the 
forty-three district registrars of the probate 
court, most of whom are paid by fees not 
easily ascertainable. 

Barristers appointed to revise the list of 
voters for Parliamentary elections, and 
numbering about 100, exercise judicial 
functions in investigating disputed prop- 
erty qualifications, and an appeal lies from 
their decisions to one of the Superior 
Courts. Their aggregate cost, together 
with two commissioners for the trial of 
municipal election petitions, amounts to 
BBOUE ceccccs 2 -esecee POsGCeusseccsnus eran 


Total cost of inferior courts............. 
ere Oidiadieeusinsedeecdiaseinenee $2, 160, 000 





The chairmen of quarter sessions, who are generally 
gentlemen of considerable experience in the commis- 
sion of the peace, and sometimes counsel of eminence, 
county court judges or retired Q. C.’s, give their ser- 
vices to the country gratuitously or the cost of judi- 
cial offices would be still further increased. 

Yours, respectfully, 
HuGcH WEIGHTMAN. 


Naw York, Sept. 25, 1880, 
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CONVENTION OF JUDGES T9 REVISE THE 
GENERAL RULES OF PRACTICE. 


HELD AT THE CAPITOL AT ALBANY ON SEPTEMBER 29, 
1880 PURSUANT TO AN ADJOURNMENT 
FROM JUNE 1, 1880. 


Present — Hon. Judges Mullin, 
Learned, Sheldon and Daly. 

On motion of Judge Learned, Judge Mullin was 
appointed Chairman. 

On motion of Judge Smith, Judge Learned was ap- 
pointed Secretary. 

On motion of Judge Smith it was resolved that the 
Convention adjourn to meet at the Capitol at Albany 
on December 15, 1880, at 11 A. M., and that the secre- 
tary be requested to write to the several judges, re- 
quired by section 17 of the Code of Civil Procedure, to 
meet and establish rules of practice, notifying them of 
such adjournment, calling their attention to the fact 
that three unsuccessful efforts to secure the attend- 
ance of a sufficient number to constitute a quorum 
have been made, and urging upon them the necessity 
of altering and revising the existing rules so that they 
may conform to the practice established by the new 
Code. 

That he also request each of the said judges to in- 
form him before December 10th as to whether or not 
he will be present at the meeting to be held on De- 
cember 15th. 

Judge Daly 
adopted. 


Talcott, Smith, 


seconded the motion, which 
Wma. L. LEARNED, 
Secretary. 


was 


——_ - - — —__— 


NEW YORK COURT OF APPEALS DECISIONS. 





ie following decisions were handed down Tuesday, 
Oct. 5, 1880: 


Judgment affirmed with costs— Ward v. Warren. 
Judgment affirmed — Henze v. The People. —— Judg- 
ment reversed and new trial granted, costs to abide 
event — Greenwood vy. Schumaker; Eggleston v. Presi- 
dent, ete., of the Columbia Turnpike Company. — 
Order affirmed with costs — Belmont v. Cornen; 


Walker v. Walker. —— Motion denied with costs — 
Benedict & Burnham Mfg. Co. v. Thayer; People ex 
rel. Thayer v. Bowe.—— Orders of General and Special 


Term reversed with costs, and the order of removal 
reversed and annulled— People ex rel. Campbell v. 


Campbell. —— Order of General Term reversed, and 
judgment on report of referee aflirmed with costs — 
Howard v. Johnson. —— Judgment of General Term 


modified so that it shall direct a reversal of the Spe- 
cial Term, and that the writ be quashed without costs 
— People ex rel. Weeks v. Board of Supervisors of 
Queens County. —— Motion for reargument denied, 

with ten dollars costs — Fisher v. Raab. 

——____¢—__. 
NOTES. 

HE American Law Review for October contains tho 
third part of Mr. Jones’ contribution on the Law 
of Negotiable Securities — Pledge of Negotiablo Paper. 
Also copious extracts from the address of Hon. Ben- 
jamin H. Bristow, president of the American Bar As- 
sociation, delivered at the late meeting. —— We have 
received the first number of the Colorado Law 
Reporter, a new periodical, to be published at Denver, 
and to be issued monthly in 8vo. of forty-eight pages, 
and to contain opinions in full, more especially those 
of local interest, and digests and notes of recent cases. 
The number before us is well printed, and the con- 
tents are of interest. —~— The number of causes for 








trial and argument in the city of New York on the fall 
opening of the courts is as follows: Supreme Court, 
General Term, 199 causes; trial term, 2,717; Special 
Term, 845; Superior Court, trial term, 950; Common 
Pleas, trial term, 804. Total, 4,625. This does not in- 
clude the general terms of the Superior Court and 
Common Pleas. 


M. B. Wright, county judge of Iroquois county, died 
Tuesday night, September 21, from the effects of an 
operation performed in the surgical hospital at Indi- 
anapolis. This case bears a singular resemblance to 
that of Judge Manning, of Alabama. Our lively 
friend, Mr. Bradwell, of the Chicago Legal News, com- 
plains of Judge Harker for holding that a woman can- 
not be a master in chancery! But it is too bad in the 
News to insist that Chief Justice Taney held, in the 
Dred Scott case, that a colored slave had no rights 
which anybody was bound to respect. 

RENDER UNTO CH%SAR THE THINGS THAT ARE C&s- 
AR’s.— In our last issue we reproduced from the col- 
umns of the Luzerne Legul Register an exceptionally 
pointed and readable article, entitled ‘* Drinks, Drink- 
ers, and Drinking,’’ and naturally gave credit to that 
journal. We have since ascertained that the article in 
question is from the pen of R. V. Rogers, Jr., in the 
ALBANY LAW JoURNAL. We presume our friend of 
the Legal Register neglected to give the usual credit, or 
omitted it by mistake, and therefore led us astray. 
This is to make amends.—Ohio Law Journal. 





During the week beginning October 11, the city of 
Baltimore propose to celebrate the 150th anniversary 
of its founding. There is to be a grand procession, in 
two divisions, the first ‘‘illustrating the progress and 
development of the city from 1730 to 1812, the second 
from 1812 to 1880.’” We are glad to observe that the 
progress in the administration of justice is to be illus- 
trated. The programme of the first division is as fol- 
lows: *“* Two heralds in English costume of 1730. Lords 
and baronets of 1730 on horseback, the trappings, etc., 
of the horses and the sashes being the colors of Mary- 
land—orange and black. An Indian chief (to repre- 
sent the chief from whom the ground now occupied by 
Baltimore was purchased) and his followers. Indian 
life, represented by a scene of Indians drawn in a 
wagon. Capt. John Smith and thirteen men ina boat 
on wheels. Smith was the first man who cast his eye 
on what is now Baltimore, and explored the Chesa- 
peake. Settlers in a wagon, among the representa- 
tions being the log cabin and tho outfit of the settlers 
in colonial times. Representation of the old court- 
house, the first one built for Baltimore town, which 
formerly stood on a bluff forty feet high, on Monu- 
ment Square, where the Battle Monument now stands; 
the stock and pillory will also be represented in this 
tableau. An old watch-box, with a squad of watch- 
men in the olden time in old-fashioned caps and over- 
coats and using rattles. Continental fifer and drum- 
mers. Military camp of the revolutionary war. A 
company of Maryland minute men, known as the 
Maryland Line, commanded by a personification of 
Baron DeKalb; it was thought proper to introduce a 
representative of the latter in the procession, which 
will be in charge of theo German committee, as DeKalb 
was a German and lost his life at the head of the 
Maryland Line. Trade and commerce of Baltimore, 
represented by aclipper in full rig, on the deck being 
tobacco, wool, grain and other Maryland products. A 
representation of the Star-Spangled Banner, consisting 
of a collection of shells and bombs in pyramid form, 
the topmost beinga bursted shell, out of which emerges 
the Goddess of Liberty. A representation of the Bat- 
tle Monument.”’ 
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The Albany Law Journal. 


ALBANY, OcToBER 16, 1880. 











CURRENT TOPICS. 





HE different views of New York and Massachu- 
setts as to the essentials of a contract of mar- 
riage are iflustrated in two very recent cases in 
which the facts strain the different theories to their 
utmost. In the New York case, in the Court of 
Appeals, the administration and succession of the 
estate of a New York merchant of some wealth 
was disputed on the strength of an oral contract of 
marriage entered into before witnesses by the de- 
ceased, first in London, next ona ship crossing the 
channel, and thirdin Paris. Neither by French law 
nor by English does such acontract constitute a valid 
marriage. Whether it does on board a vessel on the 
high seas is a delicate question into whose solution 
many elements would enter. One of the most im- 
portant would be the nationality of the vessel, and 
this was not in evidence before the court, nor does 
it appear that the marriage law in France was proved, 
a singular, not to say unaccountable oversight. The 
court, therefore, declining to take cognizance of a 
foreign law unless it was proved as an issue of fact, 
rendered its decision on the presumption that the 
marriage contract on board the vessel and in France 
was made under law like that of New York, and 
declared the marriage valid and the issue legitimate. 
In the Massachusetts case (Commonwealth v. Munson, 
127 Mass. 459), the defendant, at a public religious 
meeting called by him, at a chapel, in Worcester, 
Mass., at which about fifty were present, but at 
which no magistrate nor clergyman was present, 
gave out a text, talked awhile about ‘‘ repentance,” 
read Matt. xx, 1-5; then a woman came forward 
and read from the 6th to the 10th verse of the same 
chapter; they then joined hands and the defendant 
said: ‘‘In the presence of God and of these wit- 
nesses, I now take this woman whom I hold by the 
right hand to be my lawful wedded wife, to love, to 
cherish, till the coming of our Lord Jesus Christ, 
or till death do us part;” the woman then said: 
** And I now take this man to be my lawfully wedded 
husband, to love, reverence and obey him until the 
Lord himself shall descend from Heaven with a 
shout and the voice.of the archangel and with 
the trump of God, or till death shall us sever;” 
and the parties then bowed, and the defendant 
offered prayer; neither party was a Friend nor 
Quaker, and the ceremony was not conformable 
to the usage of any religious sect; the rite was 
performed in good faith and followed by cohab- 
itation. Held, no marriage. The learned chief 


justice, Gray, at the close of an elaborate opinion, 
said: ‘* Whether it is wise and expedient so to 
change the law of Massachusetts as to allow an act, 
which so deeply affects the relations and the rights 
of the contracting parties and their offspring, to 


Vor. 22.— No. 16. 





become binding in law by the mere private contract 
of the parties, without going before any one, asa 
magistrate or minister, isa matter for legislation, 
and not for judicial consideration.” We believe the 
statutes of the two States do not essentially differ. 
Both provide for ceremonial marriage, but neither 
enacts that the absence of such ceremony shall 
render the marriage void. 


The Pennsylvania Supreme Court have, so to 
speak, sat down on Judge Patterson, of the Quarter 
Sessions of Lancaster, in the matter of Messrs. 
Steinman and Hensel, attorneys and editors of the 
Lancaster Jntelligencer newspaper. It will be re- 
membered that the judge summarily expelled these 
gentlemen from the bar of his court for publishing 
a libellous article in their newspaper in reference to 
his judicial conduct. We urged pretty stoutly at 
the time that Judge Patterson had exceeded his 
judicial power, and that an attorney could only be 
disbarred for misconduct in his professional capacity 
or affecting his professional character. The Supreme 
Court have taken this view, and have vacated Judge 
Patterson’s order, and restored the attorneys to the 
bar. The court also adopt the view that a libel, to 
amount to a breach of professional duty, must have 
been designed to acquire an influence over the judge 
in the exercise of his judicial functions by the in- 
strumentality of popular prejudice — a motive which 
is not alleged to have existed in this case. Now 
we have Judge Patterson set straight, we think it 
would be in order for Messrs. Steinman and Hensel 
to set themselves straight by a public apology to the 
judge for a publication which they do not under- 
take to justify, and which was, therefore, clearly 
libellous. This is due to themselves as gentlemen 
and lawyers, and to the judge as a public function- 
By the way, the county of Lancaster has to 
We shall publish 


ary. 
foot the costs of the proceeding. 
the opinion in full. 


We are pleased to learn that this winter the bar 
of New York city are to have the benefit of a course 
of lectures on the Roman Law, by Adolphe L. Pincoff, 
of the University,of Leyden. Professor Pincoff 
has received the degree of Doctor of Civil and 
Modern Law in its highest form — swmma cum laude, 
and is a member of the bar of Rotterdam, his native 
city. Professor Pincoff will deliver his course in 
English, of which he is a complete and elegant 
master. The civil law is receiving close attention in 
England, where it has many disciples among the more 
scholarly-inclined members of the bar. There is no 
doubt that in its relations as a subject of compara- 
tive jurisprudence the civil law is of practical use 
to lawyers; nor, that in its historical aspects, it is 
of the first importance to the science of general 
jurisprudence. It is the only system of law, which, 
thus far, may be traced from its most primitive 
forms to its maturest development — the birth and 
death of an actual juridical system — and to it we 
look for some of the most important legal phe- 
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nomena. Its study has been too long neglected in 
America, but only foratime. Just now there are 
many indications of a revival, and the universities 
are beginning to take the subject up in something 
more than its literary phase—as a science. Dr. 
Pincoff’s lectures are highly recommended by Pro- 
fessor Dwight, of the Columbia College Law School. 


A leading topic of discussion in the London legal 
and lay newspapers, at the present time, is the cost 
of litigation. A correspondent of the Times attrib- 
utes the great cost of litigation to the law of evi- 
dence, and the necessity of calling and keeping in 
attendance a crowd of witnesses. He says: ‘‘In 
former days causes were tried and witnesses exam- 
ined on much stricter lines than they are now. Of 
late years cross-examination ‘to the credit of a wit- 
ness’ has become an insidious cause of the protrac- 
tion of trials. It has always been a rule in England 
not to admit secondary evidence of any fact if pri- 
mary evidence can be obtained. The attendance of 
witnesses and the preparation of briefs for counsel 
and the fees of the latter are all regulated by these 
exigencies of the law of evidence. There appear 
to be two remedies for this evil: (1) A return to the 
old system of winnowing out each case by a process 
of pleading and extracting out one or two precise 
questions of fact which will constitute the issues to 
be tried, and to confine the evidence strictly to 
those questions; or (2) to relax the law of evidence 
and to permit the judges and juries to consider doc- 
uments and other matters of evidence, although 
not constituting primary evidence; and to modify 
the practice of the courts so as to allow of trials 
being postponed for such further evidence on con- 
troverted points as the judge may think necessary. 
The first alternative remedy would no doubt be a 
retrograde movement, although probably an im- 
provement on the present state of things. I believe 
that the second remedy is the only one that could 
be’successfully apphed.” He recommends the adop- 
tion of the French system upon the latter point. 
Much more conclusive is the reason assigned by an- 
other writer, who says: ‘‘ Another great reason for 
the increase of costs nowadays is to be found in the 
division of the legal profession into the two branches 
of counsel and solicitors. Looked at by the light 
of reason alone, there is no logical argument what- 
ever in support of that division. What can be more 
absurd than compelling a suitor to filter his case 
through the brains of one man into the ears of an- 
other? Even if a solicitor of talent and honesty 
wishes to act personally for his clients in those 
courts where he has equal audience he can only do 
so at a loss; for the authorized scales of costs are so 
arranged as to discourage this attempt at independ- 
ence. Such a solicitor can get but a wretched fee 


for his own work, while, if he employs counsel, he 
can pay him well, and also run up a neat little bill 
for himself. We doubt not but that a time will 
come when, all this old-world nonsense being swept 
away, the lawyer will be one man complete in him- 
self, and not, as at present, two people chained to- 








gether by an absurd custom, and compelled, for their 
own profit, to make as much as they can out of their 
unhappy clients.” 


This question of the cost of litigation arises col- 
laterally on the consideration of the claim of Mr. 
Doutre, Q. C., upon the Dominion Government, for 
services as counsel before the Fisheries Commission, 
which services he values at $50 a day, the aggregate 
being some $20,000, we believe. The Canada Le- 
gal News informs us that ‘‘Mr. Doutre deposed that 
in the test case of Angers v. Queen Ins. Co. he re- 
ceived $500 in fees, although he spent but two days 
in court. In another case, in which he obtained a 
$12,000 verdict, he was three days in court, and re- 
ceived $1,800 in fees besides the taxed costs. In 
the case of Grant v. Beaudry, known as the Orange 
trial, he was paid $10 per hour. Mr. F. X. Arch- 
ambault, of Montreal, stated that in the case of Wil- 
son V. Citizens’ Ins. Co. the amount claimed in the 
suit was $2,000, but he received $1,000 as a retainer, 
besides other fees, In the case of Rolland v. Citi- 
zens’ Ins, Co., his retainer was $2,000. In three 
capias cases which were presented as one, and which 
lasted about a month, he received $2,800 altogether. 
In the criminal case of a woman charged with steal- 
ing some silks, he received a retainer of $1,500. 
This client was merely admitted to bail. To defend 
a criminal case, which would not occupy more than 
two days, he had received $2,000.” These amounts 
seem large, no doubt, but they are by no means un- 
precedented in this country. There are a number 
of counsel in the city of New York who command 
$250 a day. There would seem to be no reason 
why a British lawyer should not be paid as much as 
a British physician, both standing equal in their re- 
spective professions; and a British jury recently 
gave Dr. Phillips a verdict of £16,000 damages for 
two years’ loss of business. 


A correspondent writes us: ‘Referring to the 
comments of some of your correspondents upon the 
use of bad English by judges and reporters, is there 
any possible justification for the use of the word 
‘saloonist,’ in the head-note of Thomas v. People, 
39 Mich. 309? ‘Saloon’ is bad enough as a syn- 
onym for dram-shop, but ‘saloonist!’ Surely the 
reporter must have risen from a perusal of Artemas 
Ward, to indite that head-note.” Our correspond- 
ent is probably right. ‘‘Saloon” may be an Ameri- 
canism, but it has grown into very general use. 
‘* Saloonist ” is undoubtedly a coinage. ‘‘ Baloon- 
ist,” however, probably commenced in the same 
way. 

seincinniliosninttaet 


NOTES OF CASES. 





[* Shepard ¥. Wright, New York Supreme Court, 

June, 1880, it was held by VanVorst, J., that a 
judgment recovered in Canada against a person re- 
siding in this State, without the service of process 
in Canada or appearance by the defendant, will not 
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support an action in this State, although the de- 
fendant may have been a citizen of Canada, and 
although copy of the bill of complaint was served 
on the defendant in this State, which according to 
the laws of Canada gave the court of that country 
jurisdiction to render judgment there. The court 
observed: ‘‘ But the learned counsel for the plaintiff 
urges that the service upon the defendant at Chau- 
tauqua county of a copy of the bill of complaint, 
under the laws of Canada, gave the court jurisdic- 
tion of the person of the defendant. I cannot 
agree with him in such contention. No sovereignty 
can extend its powers beyond its own territorial 
limits to subject either person or property to its 
judicial decision. Every exercise of authority of 
this sort, beyond this limit, is a nullity. Story on 
Conflict of the Laws, § 539. The jurisdiction of 
State courts is limited by State lines. wer v. Cof- 
jin, 1 Cush. 23. This last case states that ‘upon 
principle it is difficult to see how an order of a 
court, served upon a party out of the State in which 
it is issued, can have any greater effect than knowl- 
edge brought home to the party in any other way.’ 
A citizen of one State or country cannot be com- 
pelled to go into anotlier State or country to litigate 
a civil action by means of process served in his own 
State or country. Anda judgment obtained upon 
such service, where no appearance is made by the 
person so served, can impose no personal liability 
which will be recognized beyond the State in which 
the action originated. Freeman on Judgments, §§ 
564, 567. In Holmes v. Holmes, 4 Lans. 392, it is 
held that in order that the court have jurisdiction 
of the person of the defendant, it is necessary that 
the defendant be served with the process of the 
court, or voluntarily appear in the action, and ‘that 
such service of process can only be made within the 
territorial jurisdiction of the court.’ Dunn v. Dunn, 
4 Paige, 423; Ex parte Green v. Onondaga Com. 
Pleas, 10 Wend. 592; Folger v. Columbia Ins. Co., 
99 Mass. 267.” ‘‘The comity due to the courts of 
other countries is urged as a ground for a recovery 
here upon this judgment. The courts of this State 
do recognize foreign judgments as binding here, 
when the record shows that the courts rendering a 
judgment had jurisdiction of the subject and of the 
person of the defendant, and give full credit to 
such judgments by refusing to retry the matters 
when once determined in an action where the for- 
eign courts had acquired such jurisdiction. We go 
no further with respect to judgments of a sister 
State.” The same doctrine was held by the Supreme 
Court of Michigan, on a very careful and extended 
examination, in MceHwan v. Zimmer, 38 Mich. 765; 
8. C., 31 Am. Rep. 382. 





In Matthews v. State, Texas Court of Appeals, 
June 2, 1880, 4 Tex. L. J. 71, it was held that when 
a person sells a horse and the purchaser wins back 
the money at cards, if the former owner take the 
horse from the possession of the purchaser without 
his knowledge or consent, with the intention of re- 


gaining ownership, it is theft. The court said: 





“According to the testimony, this appellant and 
another, on a quiet Sunday morning, engaged in a 
quiet game of cards, in which fortune seems not to 
have favored the defendant. One of the defend- 
ant’s witnesses who, it seems, was not present at the 
time, says the first time he saw them, they (the play- 
ers) put up $1.50. The defendant seems to have 
been called Lon, which we suppose to be an abbre- 
viation for Alonzo, the Christian name of the de- 
fendant; his adversary seems to have been called 
Tobe; the witness, after mentioning the wager of a 
$1.50, says: ‘Tobe won Lon’s money; Lon put up 
his saddle; Tobe won that also, and Lon put up his 
horse, and Tobe won him.’ There seems to be some 
discrepancy between the witnesses as to whether the 
defendant really staked the horse on the game or 
whether he did not sell the horse to Tobe for $25 in 
money and lost that instead of the horse; be this as 
it may, whether he staked the horse or the money, 
Tobe was the winner, either of the horse or the $25.” 
‘If this had been a civil action for the recovery of 
the horse, the argument of counsel and the authori- 
ties cited in support thereof would have been more 
appropriate. As it is, however, there was evidence 
going to show that the horse was sold by the de- 
fendant and delivered to Green, the alleged owner. 
This was an issue in the case and submitted to the 
jury for their determination. The jury having 
determined that issue against the defendant, and 
there being testimony to support it, we are of opin- 
ion the conviction was proper, even though the tes- 
timony showed that the defendant subsequently to the 
purchase’ and sale, did lose the money he received 
for the horse at cards with the purchaser.” 





In Hebblethwaithe v. Hepworth, Illinois Supreme 
Court, Sept. 25, 1880, 13 Chic. Leg. News, 19, it 
was held that a valid marriage is not contracted by 
mere verba de futuro followed by cohabitation. The 
court said: ‘‘ By the common law, if the contract 
be made per verba de presenti it is sufficient evidence 
of marriage, or if made per verba de futuro cum 
copula, the copula would be presumed to have been 
allowed on the marriage promise, so that at the time 
of the copula the parties accepted each other as hus- 
band and wife. On this subject the maxim of the 
law is inexorable, that itis the consent of parties and 
not their concubinage that constitutes valid mar- 
riage. The well-being of society demands a strict 
adherence to this principle.” ‘‘ A contract of mar- 
riage per verba de futuro, while it may give an action, 
is not evidence of valid marriage. Nor are the re- 
lations of the parties changed by the fact that co- 
habitation may have followed the promise to marry 
at a future time. Port v. Port, 70 Til. 484. A con- 
tract of marriage in the future even where the par- 
ties may afterward cohabit, is not understood to 
constitute marriage, unless when at the time of the 
cohabitation the parties accept each other as hus- 
band and wife, and so conduct themselves that that 
relation is understood and acquiesced in by relatives 
and other acquaintances. Such was not the case 
here. Even the reputation as to the relation of the 
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parties was divided in the neighborhood where 
they resided. Some thought they were married, but 
others did not. But it does not appear the parties, 
or either of them, ever understood they were in fact 
married. Her admissions clearly and understand- 
ingly made are to the contrary, and we are not at 
liberty to declare otherwise.” To the same effect, 
Peck v. Peck, Rode Island Supreme Court, 21 Alb. L. 
J. 844; 12 R. I. 485. 


—_—__+—____ 


SEVENTY-EIGHTH NEW YORK REPORTS. 





HIS volume contains an unusual number of cases 

of local application and statutory construction, 

and those depending on peculiar and intricate states 

of fact. We glean the following as the main cases 
of general interest and application: 

People ex rel. Francis v. Common Council of Troy, 
p. 33.— A city charter required the common coun- 
cil to designate not to exceed four newspapers havy- 
ing the largest circulation in the city, in which the 
city advertising should be done. A designation 
was made, for a year, and acted upon, but the re- 
lator insisted and produced evidence that his news- 
paper had a larger circulation in the city than some 
of those designated. The proprietors of the other 
newspapers were not made parties. Held, (1) that the 
court could not by mandamus compel the designa- 
tion of any particular newspapers in the first in- 
stance; (2) that it could not vacate the designation 
of any already made, nor add the relator’s newspa- 
per to those already designated; (3) that the year 
having elapsed for which the designation had been 
made, this remedy is not appropriate. 

Fowler v. Butterly, p. 68.— A husband procured 
an insurance upon his life for the benefit of his wife, 
and delivered her the policy. Afterward, without 
consideration, and without any knowledge on her 
part of the purpose or purport, and without any de- 
sign to part with her property therein, but by the 
undue influence and control of her husband, she 
was induced to execute an assignment of the policy 
to a third person, who assigned it to a fourth, and 
those assignees paid the premiums. In an action on 
the policy, wherein the wife was made a party by 
order of interpleader, held, that she was entitled to 
the amount of the insurance, independent of the 
question whether the policy was assignable under 
the statute. 

Chapin v. Dobson, p. 74. —It was orally agreed by 
A and B, that A should furnish B with certain ma- 
chinery at a specified price, and that B should ac- 
cept and pay for the same in a specified manner, and 
that A should guarantee that the machines should 
do B’s work satisfactorily. The agreement was re- 
duced to writing and signed, not including the 
guaranty. Held, that parol evidence was compe- 
tent to add the guaranty. 

Farmers and Mechanics’ National Bank v. Hazeltine, 
p. 104. — The plaintiff at Buffalo discounted a draft 
on B, on delivery as collateral, by B’s agent, of a 
bill of lading of wheat shipped to B at New York, 
the proceeds being used by the agent to pay for the 





wheat at Buffalo. On acceptance of the draft, the 
plaintiff delivered the bill of lading to B, with an 
indorsement to the effect that the wheat was 
pledged to it for payment of the draft, and was 
placed in B’s custody ‘‘in trust for that purpose,” 
and was not to be diverted to any other use until 
the draft was paid. B sold and delivered the wheat 
to C, but did not pay the draft. C knew of the 
bill of lading and the indorsement before his pur- 
chase. Held, that he was liable in an action for 
conversion of the wheat. 

People v. Security Life Insurance and Annuity Co., 
p. 114. — An insolvent life insurance company, dis- 
continuing business and failing to carry its policies, 
is liable to policy-holders in damages for breach of 
contract; the policy-holders are creditors for the 
value of their policies at the date of the dissolution 
of the company; and the claims of holders of un- 
matured policies are not to be postponed to death- 
claims maturing before the dissolution. 

People v. Merchants and Mechanics’ Bank, p. 269. 
—The C. N. Bank cashed a check on the M. and 
M. Bank, and sent it for payment; the latter bank 
sent the former its draft for the amount, charged 
the check to the drawee’s aceount, which was good, 
and returned him the check as paid. Two days 
afterward the M. and M. Bank failed, and was 
placed in the hands of a receiver. On an applica- 
tion by the C. N. Bank to have the receiver pay the 
amount of the draft to it, held, that the transaction 
was a simple shifting of indebtedness by the M. and 
M. Bank, and did not impress any trust on the 
drawer’s funds in its hands. 

Willy v. Mulledy, p. 310.—A statute requires 
owners of tenement houses to provide such fire- 
escapes as shall be directed and approved by certain 
commissioners. Held, that the duty is presently 
imperative, and the owners must procure such direc- 
tion and approval, without waiting for the action of 
the commissioners. Also, Ae/d, that a tenant who 
moves into such a house, knowing it has no fire- 
escape, is not guilty of contributory negligence such 
as will defeat his recovery of damages for injury 
through the defect. 

Hook v. Pratt, p. 371.—The putative father of 
an illegitimate child drew a draft payable to his own 
order, and indorsed it, payable to the order of the 
mother, expressly ‘‘for the benefit” of the child. 
Held, (1) that the undertaking was not illegal; (2) 
that the draft imported a consideration. 

White v. Miller, p. 393.—In an action of dam- 
ages for breach of warranty on sale of seed, held, 
that the proper measure of damages is the differ- 
ence in value between the crop raised and the crop 
represented, without interest. 

Arthur v. Homestead Fire Insurance Co., p. 462.— 
A fire policy was conditioned that no suit upon it 
should be sustained unless commenced within a year 
after the claims should accrue. An action was com- 
menced upon it within the year, and on the trial it 
appeared that in the statement of incumbrances in 
the application, a mortgage had been omitted. The 
plaintiff offered to show that the defendant's agent 
was informed of the mortgage but omitted it by 
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mistake. The court excluded the evidence, but 
offered to allow the plaintiff to amend his complaint, 
setting up the mistake. The plaintiff refused, and 
was nonsuited. Afterward, and after the lapse of a 
year from the accruing of the claim, he commenced 
another suit. Held, not maintainable, although the 
defendant’s counsel accepted the costs in the first 
suit, and gave the plaintiff’s counsel time to make a 
case or exceptions, 

Buel v. People, p. 492.—The defendant killed a 
woman by strangling her while attempting to com- 
mit arape upon her. Held, murder in the first de- 
gree, within a statute making the killing of any 
person, by one while engaged in the commission of 
a felony, murder in the first degree. 

Flynn v. Equitable Life Insurance Co., p. 568. — 
The defendant’s medical examiner, at the request of 
an agent of the defendant who had acted to some 
extent as general agent, and occupied defendant’s 
principal office, filled up an application for life in- 
surance. The applicant made correct answers, but 
the medical examiner incorrectly and untruly stated 
some of them in the application. Held, that in the 
absence of evidence on the part of the defendant to 
show the true authority of the agent, a finding that 
he was authorized to depute the medical examiner 
to fill up the application, was justified, and defend- 
ant was estopped from taking advantage of the 
mistakes. See same case, 67 N. Y. 500; 23 Am. 
Rep. 134. 

Hurd v. Kelly, p. 588. — A bond was executed by 
several for the several payment of a certain sum to 
a certain savings bank, on a specified day, ‘‘or six 
months after a demand therefor.” The bank was 
embarrassed at the time, and the real purpose of the 
bond, which was known to the obligors, was exhib- 
ition to the bank department as an asset, and to ena- 
ble the bank to pass examination and continue in 
business. The expressed consideration was that the 
bank should continue in business after the execu- 
tion of the bond. The bank did continue in busi- 
ness for some time, but not until the specified day 
of payment, and then failed, and was put in the 
hands of areceiver. Held, (1) that the transaction 
was not against public policy; (2) that it was not 
ultra vires as to the depositors represented by the 
receiver; (3) that it was upon a valid consideration ; 
(4) that an action was maintainable upon six months’ 
notice and before the specified day of payment. 

emnassinciintinieres 
DECEPTIVE USE OF ONE’S OWN NAME IN 
TRADE. 


ENGLISH COURT OF APPEAL, APRIL 27, 1880. 


THORLEY’sS CATTLE Foop Co. vy. MASSAM. 
Rep. [N. 8.] 851.) 


To advertise a caution to the public against a person’s 
goods offered for sale, on the ‘ground that they are not 
what they pretend to be, and to state that he is foisting 
abad article upon the public, is a libel, which, if not 
justified, will be restrained by injunction. A person is 
not entitled to use another’s name in describing his 
goods in trade, though his own name is the same or he 
has assumed the same name, if by so doing he in fact 
represents that his own goods are from the other’s man- 


(42 L. T- 





ufactory. “Thorley’s Food for Cattle” was a condi- 
ment made, according to a particular recipe not invented 
by Thorley, first by Thorley, and afterward by his éxecu- 
tors, at Thorley’s works, but it had not become an arti- 
cle of commerce like ‘ Liebig's extract of meat.” 
Subsequently a company, called “J. W. Thorley’s Cattle 
Food Company,” was started and made a condiment 
very nearly identical with tnat made at Thorley’s works, 
and sold it in packets closely resembling those used by 
Thorley and his executors. Held, that the name as- 
sumed by the company, and the manner in which they 
sold their goods, showed an ‘ntention, and was in fact 
calculated to mislead the public into believing that the 
company were the successors in Thorley’s business, and 
that their goods were made at Thorley’s works; and 
that the company must be restrained by injunction. 
Decision of Malins, V. C.,in the first action affirmed; 
in the second reversed. 


HESE two appeals from Malins, V. C., were heard 

together. 

In the case of J. W. Thorley’s Cattle Food Company 
v. Massam, the plaintiffs had moved on the 30th June, 
1877, for an injunction to restrain the defendants, the 
executors of Joseph Thorley, from advertising, or rep- 
resenting in their advertisements or circulars, that 
they were alone possessed of the secret for compound- 
ing the condiment known as ‘‘ Thorley’s Food for Cat- 
tle,’ and from representing that the cattle food manu- 
factured and sold by the plaintiffs was spurious, or not 
genuine, or not compounded in accordance with the 
true recipe, of the same ingredients, and in the same 
proportions, and in the same manner as the condiment 
known as ‘‘Thorley’s Food for Cattle,” manufactured 
and sold by Joseph Thorley in his life-time. 

The advertisement complained of was this: 

Caution, —Thorley’s Food for Cattle. The public, 
and in particular farmers, graziers, dealers, and others 
purchasing this world-famed food, are warned that any 
food for cattle purporting to be ‘‘ Thorley’s Food for 
Cattle,’’ and not signed with the name Joseph Thorley, 
is not the manufacture of this establishment, carryin 
on business as Joseph Thorley, the proprietors o 
which are alone possessed of the secret for compound- 
ing that famous condiment, and carrying on business 
at Pembroke Wharf, Caledonian road. 

The defendants, the executors, had also issued circu- 
lars, warning the public against the course pursued by 
the"company ‘in seeking to foist upon the public an 
article which they pretend is the same as that manu- 
factured by the late Joseph Thorley.” 

Malins, V. C., though he was of opinion that the 
court had power to restrain these publications, declined 
to do so upon an interlocutory application. See tho 
report, L. Rep., 6 Ch. Div. 582. 

The executors of Joseph Thorley had commenced an 
action at about the same time as the company’s action 
was commenced against them, and on tho 14th June, 
1877, moved for an injunction ‘‘to restrain the defend- 
ant company, their servants, workmen, agents and 
travellers, and representatives respectively, from sell- 
ing, exporting or shipping, or causing or procuring, or 
allowing to bo sold, shipped or exported, and from in 
any manner representing, or causing or procuring to 
bo represented, any goods manufactured or sold by tho 
defendant company as the manufacture or goods of 
the late Joseph Thorley, or of the plaintiffs, his trus- 
tees and successors in business; and also to restrain 
the company from using the plaintiffs’ trade-mark.” 

Malins, V. C., refused the motion, and the plaintiffs 
gave notice to the company, and discontinued their 
action. See the report, 36 L. T. Rep. (N. 8S.) 848; L. 
Rep., 6 Ch. Div. 574. 

Subsequently the executors brought another action 
for substantially the same relief. This was the action 
of Massam v. J. W. Thorley’s Cattle Food Company, at 
the head of the present report. 

The two actions came on for trial together, and occu- 
pied several days in Feb. and Nov. 1879. 
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Malins, V. C., came to the conclusion, upon the evi- 
dence, that the two articles sold by the executors and 
the company respectively were substantially the same, 
and in J. W. Thorley’s Cattle Food Company v. Massam 
he restrained the executors from issuing advertise- 
ments injuring the company in their trade by repre- 
senting in effect that the cattle food sold by the com- 
pany was spurious. He dismissed the action of Massam 
v. J. W. Thorley’s Cattle Food Company, being of 
opinion that there was not sufficient evidence adduced 
by the plaintiffs on whom the burden of proof lay, to 
show that the company represented that they were the 
successors, or were carrying on the business of Joseph 
Thorley. See the report, 41 L. T. Rep. (N. 8.) 542. 

The executors appealed from both decisions. 

The facts proved in evidence appear in part in the 
previous reports. They were briefly these: 

Joseph Thorley, the original maker of the cattle food, 
died in 1876, having by his will directed that his busi- 
ness should be carried on by his executors, with the 
assistance of his son Joseph Thorley. 

J. W. Thorley, whose name was given to the plaint- 
iff company, was a brother of the late Joseph Thorley, 
and both brothers were equally acquainted with the 
secret for compounding the cattle food, which they 
had obtained froma person named Faweett. J. W. 
Thorley had at one time been in the employ of his 
brother, and being acquainted with the business, he 
was, on the death of Joseph Thorley, induced to join 
in getting up a company, which was registered, with a 
capital of 2001. divided into 4,000 shares of 1s. each, J. 
W. Thorley having signed the memorandum of associa- 
tion as the holder of one share. 

In the action of J. W. Thorley’s Cattle Food Com- 
pany v. Massam, witnesses were examined on both 
sides upon the question whether the article sold by the 
defendants was the same as that manufactured by the 
plaintiffs. Among the witnesses for the plaintiffs were 
several well-known analytical chemists. The effect of 
their evidence was that, although the analysis they 
had made differed in some unimportant items from 
that of the defendants, the variation was so slight that 
the two articles, for all purposes of food, were essen- 
tially the same. The differences might be traced to 
the variation in the quality of the ingredients used. 
On the other side, the evidence went to show that 
there was an ascertainable difference between the two 
compounds, and that as the defendants’ mixture con- 
tained more spice and more sugar, it was likely to be 
more palatable to the cattle than the plaintiffs’ mixture ; 
but it was admitted that if the two mixtures were 
placed before a cow in the same manger she would, in 
all probability, be unable to distinguish the difference, 
and would eat them both. In the second action, by 
the executors against the company, witnesses were ex- 
amined upon the question whether or not the travel- 
lers sent round the country by the company had or 
had not represented to the purchasers, or led them to 
believe, that J. W. Thorley & Co. were the successors 
to the business formerly carried on by Joseph Thorley, 
deceased, and that they were, in fact, carrying on that 
business. 

The company had issued an almanac in which ap- 
peared a report and analysis by Dr. Hassall of ‘‘ Thor- 
ley’s Food for Cattle,’’ which had been made at the 
request of Joseph Thorley, and on the article made by 
him; and a list of the prizes obtained for cattle 
through the use of ‘*Thorley’s Food for Cattle;” 
though in fact the condiment had been that supplied 
by Joseph Thorley. 

There was also in the almanac the following state- 
ment: ‘* The executors have continued to manufacture 
some food and sell it under the name of ‘ Joseph Thor- 
ley,’ which they have registered as their trade-mark. 
The public may by this ruse be induced to imagine 
that Mr. Joseph Thorley is still living and manufactur- 











ing the cattle food which is being sold by his executors, 
whereas the only surviving Mr. Thorley (Mr. J. W. 
Thorley) has no connection whatever with the persons 
trading under the name of the late Joseph Thorley.” 

The packets in which the article sold by the com- 
pany was made up were of the same shape and size, 
and wrapped in the same colored paper as those used 
by Joseph Thorley and by his executors, and bore the 
same directions for use. But it was stated that the 
company sent out their packets in boxes of a different 
shape and size from those used by Thorley and his 
executors. 


Glasse, Q. C., and Nalder, for the appellants, the 
executors. 


Napier Higgins, Q. C., and Townsend. for the re- 
spondents, the company 


In the first case the respondents’ counsel were stop- 
ped by the court. In the second, after hearing both 
sides, the court did not call for a reply. 

For the cases relied upon in the arguments, see the 
report below. 21 Alb. L. J.171. 


James, L. J. In the first case we came to a decision 
really, practically and substantially, without hearing 
the respondents, the moment we had the two docu- 
ments read to us, one of them throwing alight upon 
the other. We thought that the executors, the de- 
fendants in that action, had said more than they ought 
to have said. They might have given warning by say- 
ing that the company were not carrying on their busi- 
ness, and were different from them, and they might 
have said that they were not successors of Joseph 
Thorley; but they went on to make allegations which 
were really allegations imputing to them that they 
were foisting a bad article upon the public, and so on, 
stating in substance that it was a fictitious article, and 
an article calculated to do mischief. We thought Mr. 
Glasse had not proved his justification of that libel. 
There was a libel if not justified; and having our at- 
tention called to the evidence, we thought the execu- 
tors had failed to prove that there was any foundation 
in point of fact for the assertion that the company were 
foisting an article as something they were not entitled 
to represent it, that is, independently of what I may 
callthe trade-name or trade-mark. Now in the other 
case, which is probably the more important one, I am 
of opinion that the executors, the plaintiffs in the 
action, ought to have succeeded, and ought therefore 
to succeed before us. In the first place 1 will dispose 
of this point which has been raised, that there is any 
thing in the nature of an estoppel, or any thing in the 
nature of a bar to the plaintiffs’ right to relief on any 
ground of this kind by reason of their having discon- 
tinued the former action of Massam v. J. W. Thorley’s 
Cattle Food Company. The plaintiffs there failed to 
get an interlocutory injunction, and having failed to 
do that they discontinued the action and paid the costs. 
That is not a res judicata which can be pleaded or dealt 
with as res judicata. All that amounts to is, that the 
vice-chancellor did not then think a case had been 
made out for the interference of the court upon inter- 
locutory application. No doubt the vice-chancellor 
gave reasons in his judgment, which reasons he has 
also repeated in the present case, basing his decision 
principally upon a case of James v. James, 26 L. T. 
Rep. (N. 8S.) 568; L. Rep., 13 Eq. 421. Now I am of 
opinion that that application for an injunction ought 
to have succeeded, assuming the facts to have been as 
we are told they were, substantially the same as the 
facts now before us, because I am clearly of opinion 
that the defendant company never had aright to use 
the term ‘‘Thorley’s Food for Cattle.” The right to 


use that name depends, or may be supposed to depend, 
upon what was supposed to have been decided in Bur- 
gess Vv. Burgess, 3 De G. M. & G. 896, and afterward 
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decided in James v. James. Now, Burgess v. Burgess 
has really been very much misunderstood, if it has 
been understood to say that anybody can always use 
his own name as a description of an article, whatever 
may be the consequence of it, or whatever may be the 
motive for doing it, or whatever may be the result of 
it. No doubt Knight Bruce, L. J., made a very epi- 
grammatic judgment, which probably has therefore 
caused it to be recollected more than that of Turner, 
L. J., who followed him. Knight Bruce, L. J., in his 
judgment, said: ‘‘ All the queen’s subjects have a 
right, if they will, to manufacture and sell pickles and 
sauces, und not the less that their fathers have done 
so beforethem. All the queen’s subjects have a right 
to sell these articlesin their own names, and not the 
less so that they bear the same name as their fathers; 
nor is there any thing else that this defendant has 
done in question before us.’’ Then he goeson: ‘He 
carries on business under his own name, and sells his 
essence of anchovies as ‘Burgess’s Essence of An- 
chovies,’ which, in truth, it is. If any circumstance 
of fraud now material had accompanied, and were 
continuing to accompany the case, it would stand very 
differently, but the whole case lies in what I have 
stated.”” But the way in which Turner, L. J., puts it 
is this, which I take to be much more accurate: ‘I 
concur in the opinion that this motion should be re- 
fused with costs. No man can have any right to rep- 
resent his goods as the gocds of another person, but in 
applications of this kind it must be made out that the 
defendant is selling his own goods as the goods of 
ancther. Where a person is selling goods under a par- 
ticular name, and another person not having that 
name is using it, it may be presumed tbat he so uses it 
to represent the goods so sold by himself as the goods 
of the person whose name he uses; but where the de- 
fendaut sells goods under his own name, and it hap- 
pens that the plaintiff has the same name, it does not 
follow that the defendant is selling his goods as the 
goods of the plaintiff. It is a question of evidence in 
each case whether there is false representation or not.”’ 
That I take to be the accurate description of the law 
which was really adopted by the House of Lords, which 
now, of course, has settled the law paramount to all 
the cases before it in that case of Wotherspoon v. Cur- 
rie, L. Rep., 5 H. of L. 508, in which the House of 
Lords differed from the view that I originally took in 
that case. I thought myself bound, in Wotherspoon 
y. Currie, to apply what I thought was the rule of law 
as laid down in Burgess v. Burgess, and some other 
cases which seemed to have followed it, that aman had 
aright to use a name if he was not telling that which 
was untrue on the face of it. But the House of Lords 
came to the conclusion that there were things which 
were marks of fraud in that case. The words used 
were, ‘Currie & Co., starch and corn flour manufac- 
turers, Glenfield.’’ Now the name of the starch of the 
plaintiff was ‘‘ Glenfield Starch,’’ and the defendant 
was actually manufacturing starch at Glenfield for the 
purpose of enabling him tosay that he was manufac- 
turing it at Glenfield. There could be no doubt about 
that, and the House of Lords said the mere fact that 
he was really carrying on the manufacture at Glenfield, 
and was not therefore telling a lie in that respect, did 
not exempt him from the consequences of this, that 
the whole thing was intended and calculated to pro- 
duce on the mind of the purchasers the belief that his 
article was the article of the plaintiffs. Lord West- 
bury sums it upin afew words: ‘I take it to be clear 
from the evidence that long antecedent to the opera- 
tions of the respondent the word ‘Glenfield’ had ac- 
quired a secondary signification or meaning in connec- 
tion with a particular manufacture. In short it had 
become the trade denomination of the starch made by 
the appellant. It was wholly taken out of its ordinary 


meaning, and in connection with starch had acquired 





that peculiar secondary signification to which I have 
referred. The word ‘Glenfield,’ therefore, as a de- 
nomination of starch, had become the property of the 
appellant. It was his right and title in connection 
with the starch. Now the question is, has that prop- 
erty been invaded by the respondent? and I take the 
whole proceedings of the respondent from beginning 
to end to have been nothing in the world more than a 
contrivance for getting the word ‘Glenfield’ associated 
with his manufacture. If that be true, what the re- 
spondent has done has been done malo animo witha 
view of possessing himself of a denomination which 
was the property of the appellant.’’ I should like to 
say a few words on that case of James v. James, which 
the vice-chancellor in this case considered himself 
bound by. There may be a distinction, which I am 
going to point out, between that case and this, but if 
they be practically the same, which I am bound to say 
I think they are, for myself, I cannot concur in the 
decision in James v. James, nor in the reasoning which 
led to it, nor in the distinctions which were attempted 
to be taken. Now in James v. James a Lieut. James 
had invented a thing called a horse-blister —‘‘ Lieut. 
James’s horse-blister.”” It was manufactured by him- 
self, and he conveyed it to persons upon trust for some 
members of his family. Another personof the name 
of James, a member of the family, then made it after 
the death of Lieut. James, and sold it under the same 
name. Now Lord Romilly, M. R., was of opinion that 
although during the life-time of Lieut. James that 
could not be done, it could be done after his death. I 
am utterly unable to perceive any ground for that dis- 
tinction. If Lieut. James had the trade-mark, or 
what was equivalent to a trade-mark, during his life, 
if Lieut. James had the right to prevent anybody of 
the name of James or otherwise from selling ‘ Lieut. 
James’s horse-blister,’”’ I cannot conceive how. that 
right was not transmitted to his legal personal repre- 
sentatives, or why his legal personal representatives 
had not the same right as Lieut. James had to enforce 
that which was his right of property, to use Lord 
Westbury’s expression, in connection with the manu- 
facture of a horse-blister. It is possible that in that 
case the Master of the Rolls may have thought that 
‘*Lieut. James’s horse-blister”’ being a mere recipe, 
anybody who had got the recipe might go and get it 
made up by any chemist or druggist, and therefore 
that ‘‘ Lieut. James’s horse-blister’’ was merely an in- 
dication that it was made according to Lieut. James’s 
recipe, which I am bound to say I am unable to concur 
in; still there might be that distinction that there the 
recipe was the whole thing. Now I cannot apply that 
to a case like the present, where two people could make 
the article in question from the same recipe, and yet 
make articles as dissimilar as possible in point of qual- 
ity. Of course where we are dealing with an article 
of food, a condiment, the merit and the value of the 
article depends on the great care which the one man 
might or might not take in selecting the very best arti- 
cles he was compounding together, and in the manipu- 
lation of the articles, and the preservation of them 
during the course of manufacture. But I do not think 
that there really is any substantial difference between 
the two cases. What, as it appears to me, was in the 
mind of the Master of Rolls at the time, and what led 
to the fallacy, was this: there is no doubt that if a man 
takes out a patent for athing, and the thing is known 
as his patent, for instance, say ‘Flavell’s Patent 
Kitchener,’’ and the patent expires, if the patent_was 
known as the plaintiff's patent, then anybody else 
might make the thing as ‘‘ Flavell’s Patent Kitchener,” 
because Flavell’s kitchener then does not mean made by 
Flavell, but made according to Flavell’s patent. What 
have we got in this case? In the first place the thing 
here was not invented by any Thorley at all, and 
therefore ‘‘ Thorley’s food’ cannot signify a food made 
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according to Thorley’s invention. The invention is 
said to be by somebody else, whose recipe is said to 
have been purchased by the original Thorley, and 
“Thorley’s Food for Cattle" here, according to my 
view, does not mean food consisting of particular in- 
gredients or made up according to a particular recipe, 
because no purchaser would care about that; but 
“Thorley’s Food for Cattle’? meant that food which 
for many years was manufactured at works belonging 
to Joseph Thorley, and afterward was manufactured 
by his executors carrying on his business at the same 
works. The words “‘ Thorley’s Food for Cattle’’ would 
indicate, according to my view of the case, to a pur- 
chaser, this: You have always had a very good article 
called “Thorley’s Food for Cattle;”’ any article bear- 
ing that name is to you a guarantee that it comes from 
the same place from which that has come with which 
you have hitherto been well satisfied and content. 
That in truth isthe meaning and object and result of 
a trade-mark. That is what a trade-mark is; it does 
not signify what it is— whether it is a name, or a sym- 
bol, ora fancy name, or any thing else. It indicates 
this, a warranty that the article to which it is attached 
has come from the particular manufacturer of the 
goods with which buyers have been hitherto pleased. 
“Thorley’s Food for Cattle” never became an article 
of commerce as distinguished from the particular 
manufactory from which it had proceeded. I referred 
in the course of the argument to a case as an illustra- 
tion which was the converse of this, the case of Liebiy’s 
Extract of Meat Company, where the company wanted 
to prevent some defendants from selling Liebig’s ex- 
tract of meat, or selling any thing of that name, the 
company having got Liebig to assist them and lend 
them his name. The answer to that was: Liebig’s 
extract of meat has ceased to be a thing made by 
Liebig, because Liebig has published to the world the 
mode by which it is made, and it has been made and 
manufactured generally, and has got into the Pharma- 
copeeia, into books of cookery, into a dozen places, 
where a dozen people can make it, and has now become 
as much known as if it were called ‘‘ Extract of Meat”’ 
alone, or any thing else, and Liebig's extract has ceased 
to have any connection with Liebig as the maker of it 
for the purpose of the manufacturer, and was merely 
the description of it as the article known to the medi- 
cal world and other persons who had occasion to use 
it. That was the converse of this case. There is 
nothing like that in this case of ‘‘Thorley’s Food for 
Cattle.”” Then we have to consider what was the 
animus. It appears to me that that would be almost 
sufficient to dispose of it; but there is one thing that 
struck me inthisallthrough. We have had nothing like 
a satisfactory explanation of how J. W. Thorley’s com- 
pany came into existence; how they came to form them- 
selves into a company, unless it was that they thought 
that Thorley was makinga very good thing; that they 
thought that Thorley’s food was a very profitable thing; 
that it had got a very great reputation, and that some 
of them would like to steal the reputation which Thor- 
ley’s article had acquired, In order to do that, they 
seem to have somehow or other got into communica- 
tion with a gentleman who was arelation of the late 
Joseph Thorley, and a connection of his executors, and 
who for some years had been in the service of Joseph 
Thorley, and during those years, according to his own 
account, which I take to be true, had acquired a knowl- 
edge of the recipe, and had acquired the exact knowl- 
edge of the manufacture, but who for several years 
previous to the existence of this company had never 
had any thing to do with the manufacture of food for 
cattle, but was probably gaining his livelihood in some 
other way; but having the same name of Thorley, 
which was the distinguishing mark of food for cattle, 
he either tendered himself forsale, or was found for 
purchase by some person, in order that his name might 





be got into a joint-stock company limited, for the sake 
of selling these goods. Why was that name got in 
there except for the purpose of inducing the world to 
believe that it was the same concern, or that it was the 
Thorley, that it was the same Thorley whose name was 
the principal characteristic of the name of the article? 
The name of the company, I cannot help observing, 
was J. W. Thorley & Co., Limited ,and that J. W. Thor- 
ley & Co., Limited, is, to my mind, to begin with, a 
fiction, an intentional fiction. The meaning of J. W. 
Thorley & Co., Limited, that which it would convey to 
any person’s mind, is that there was a partnership of 
J. W. Thorley & Co., a real partnership, which had 
been carrying on business in the manufacture of this 
food for cattle, and that for some reason or other, such 
as we have seen constantly in our experience in this 
court, the partnership had been minded to convert 
itself into a limited company for the more convenient 
transaction of its business. But here the J. W. Thor- 
ley was not a partner. J. W. Thorley was employed as 
an agent, as the manager; and J. W. Thorley’s only 
connection with the company, qud@ company, is that he 
had a one-shilling share in it, the company itself hav- 
ing a capital of 2001., or something of that kind. To 
my mind that really would be exactly the same thing 
as if somebody were to establish a brewery at Burton, 
finding some one of the name of Bass, or somebody 
who would take the name of Bass— because there is 
no law to prevent a man assuming any name he likes 
—and thencalling themselves J. Bass & Co., Limited, 
or W. Bass & Co., Limited, and advertising Bass & Co.’s 
pale ale. I really can see no distinction between Bass 
& Co.’s pale ale, as advertised by such a company got 
up in that way, and ‘‘Thorley’s Food for Cattle,’ ad- 
vertised by the company which has procured a person 
of the name of Thorley to be connected with their 
company. That of itself, to my mind, is a very strong 
thing to begin with. Andthen next we have to look 
at the advertisements and circulars, and the almanac. 
First of all, as to the packages, could any thing be 
more calculated to deceive? Those are the things by 
which the company really influenced customers. It is 
said by the defendants that they are very careful, and 
they have always been very careful, to avoid any thing 
which could be considered as indications of any in- 
tention on their part to pass their goods off as the 
others’. If they had been so very much minded in 
that way, why did they not make their packages dif- 
ferent —the same shape and the same size it might be, 
because it might be convenient; but why did they not 
put them ina scarlet, blue, or orange and blue wrap- 
per, or something that would have immediately shown 
not only toa person minutely comparing the things 
together, but to any person who was in the habit of 
having the things in an orange packet, that it was a 
blue packet? Why did they not do that, if they were 
minded, as they say they were, not only to take care 
that their things should not be mistaken, but that the 
world should know that they were rival manufactur- 
ers? Then there is the almanac which they have cir- 
culated, and in which they put things which were paid 
for by Thorley — Dr. Hassall’s description and report, 
and things of that kind, and other passages —for the 
purpose of implying that they were the persons for 
whom Dr. Hassall’s report had been obtained, and that 
Dr. Hassall’s report was a report on their manufacture. 
Then there is this again. they put, ‘It is the best cat- 
tle food in the world. Upward of 95,000/. has been 
awarded to horses and cattle fed on Thorley’s food for 
cattle. It has gained the diplomas from the Pennsyl- 
vania State Agricultural Society and of the Royal 
Agricultural Society,” and so on, all of which was true 
of the article which was manufactured by Joseph 
Thorley, but was not true of the article which was 
manufactured by them; that is to say, their article 
had not received any of these things. They may say 
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their article is the same or as good, but in my opinion 
the representation is not, ‘‘We are making an article 
as good or the same as Thorley’s, which gained the 
prize,” but ‘* This is the thing, we are the persons who 
are selling the thing, the produce of the manufactory, 
which has obtained those prizes.’’ There are other 
things which I need not stopto dilate upon. On the 
parol evidence I am satisfied, and I agree very much 
with what Mr. Townsend said with regard to the wit- 
ness Stillwell, who was a traveller for the company, 
and who went to people and said, ‘‘I come from Thor- 
ley’s; Joseph Thorley is dead; the persons I represent 
are carrying on the business.’’ I have not the slightest 
doubt that, being well warned that he was not to say 
any thing which could be construed intoa positive 
assertion that the company were carrying on the same 
business, at the same premises, or were the successors 
in business, he took care to say that they were carry- 
ing on the business of manufacturing food for cattle. 
It might be said, it was true that they were carrying 
on the food for cattle business; but the intention and 
the effect of that, in my mind, was to cause a belief to 
_ be entertained by the persons to whom it was ad- 
dressed, who all say they did form that belief from it, 
that it was the same concern; that the company were 
carrying on the same manufactory from which the 
things used to be distributed to the world. Iam there- 
fore of opinion that, in this case, what the defendant 
company have done has been calculated to deceive, and 
Iam bound to sayin my judgment I have no doubt 
was from the first intended to deceive, the persons 
purchasing their article, into the belief that they were 
purchasing the article which Joseph Thorley had for- 
merly manufactured at the works which had obtained 
the great reputation which Thorley’s manufacture ap- 
pears to have obtained from the purchasers of these 
condiments. Iam of opinion that the order should 
have been granted very much in the general words in 
which it was asked. 


BaGGatuay, L. J. The first of the two appeals 
which was opened to us was against the judgment in 
the action in which Thorley’s Cattle Food Company 
were the plaintiffs. The vice-chancellor declared that 
the defendants were not entitled to advertise or rep- 
resent that they or the proprietors of the establish- 
ment carrying on business as Joseph Thorley were 
alone possessed of the secret for compounding the con- 
diment known as ‘*Thorley’s Food for Cattle,’’ and 
proceeded to grant an injunction restraining the de- 
fendants from advertising or representing, or inserting 
or suggesting in their advertisements or circulars, that 
they were alone possessed of the secret, and from rep- 
resenting or suggesting, or doing any thing calculated 
to represent or suggest, that the cattle food manufac- 
tured and sold by the plaintiffs was spurious, or not 
genuine, or not compounded in accordance with the 
true recipe. I need not read the remainder of it. I 
agree with the lord justice in thinking that that appeal 
should be dismissed. The company having been 
founded in March, 1877, these advertisements were in- 
serted in the newspapers, and the circulars issued in 
the latter part of the month of June in the same year. 
The advertisement was in fact inthe form of a caution: 
“The public, and in particular all farmers, graziers, 
dealers and others, purchasing this world-famed food, 
are warned that any food for cattle purporting-to be 
Thorley’s Food for Cattle, and not signed with the 
name of ‘Joseph Thorley,’ is not the manufacture of 
the establishment carrying on the business as Joseph 
Thorley.’ Thus far no objection could be raised to it; 
but it goes on, ‘‘The proprietors of whichare alone 
possessed of the secret of compounding that famous 
condiment, and carry on business at Pembroke wharf, 
Caledonian road. ’’In the circular which was the sec- 


ond subject of complaint, they said that they had sent 





round circulars of warning to the effect that the 
company were seeking to foist upon the public an 
article which they pretended was the same as that 
manufactured by the late{ Joseph Thorley. I do 
not think that the defendants in that action were 
justified in issuing either the one or the other. In 
my opinion they had no right to state that they were 
alone possessed of the secret, nor had a right to say 
that the plaintiffs in that action were seeking to foist 
upon the public an article which they pretended was 
the same as that manufactured by the late Joseph 
Thorley. It is unnecessary to go through the evidence 
in the case, but I feel bound to say that, in my opin- 
ion, the burden was on the defendants in such a case 
to show that there was some difference, and I think 
something more than a mere nominal difference, some 
substantial difference between the article made by the 
plaintiffs and the article made by the defendants. In 
my opinion, having very carefully gone through the sev- 
eral analyses in each case, there does not appear to be 
any substantial difference. There may be alittle more 
of the spice in the one than in the other, and so far as 
there might be a little excess of spice the article may 
be perhaps a little more useful, but there is no sub- 
stantial difference between the constitution of the 
contents of the two packets. But passing from the 
appeal in that case to the appeal in the action in which 
the executors of Joseph Thorley are the plaintiffs, I 
am of opinion that the question for determination by 
us is this: Have the company, in offering for sale the 
article manufactured by them, made representations 
which were calculated to induce a reasonable belief on 
the part of those to whom the offers were made that 
the article was manufactured by the successors of 
Joseph Thorley? In my opinion that question must 
be answered in the affirmative, and, being so answered, 
it appears to me that an injunction ought to issue sub- 
stantially in the form in which it is mentioned in the 
writ. Now, the circumstances under which this man- 
ufacture was commenced by the company in the year 
1877 cannot be disregarded. Down to that period the 
manufacture of the article known as “‘ Thorley’s Food 
for Cattle ’’ had been carried on for twenty years, first 
of all by Joseph Thorley, and after his death by his 
executors. He had ‘acquired the recipe for the manu- 
facture of this article from a person, I think, of the 
name of Fawcett twenty years before the time when 
the company was formed. No doubt, aftera time,when 
Faweett had fully instructed him in the manufacture of 
the article, his brother, J. W. Thorley, was taken by 
him as clerk oras some other servant, into his employ= 
ment, and whilst in that employment he acquired a 
knowledge of the way of compounding this condiment. 
But he had left his service for ten years before Joseph 
died in 1876,and then, his business having been confined 
to Joseph Thorley and his executors, within nine or ten 
months after Joseph Thorley’s death we have this 
company formed under circumstances which are very 
suggestive of an endeavor to get the benefit of the 
sale, or the good repute which the manufacture and 
sale of this article had produced to Joseph Thorley. 
We have a company formed and called “J. W. Thor- 
ley’s Cattle Food Company, Limited.’’ The only ex- 
cuse for having the name “ J. W. Thorley ” introduced 
into the description of the company is this, that he 
took a share to the extent of one shilling, the shares 
of this company being one shilling only. He took one 
share of one shilling in the company, and was theh 
employed by the company as the manager of their 
business. I say this company was started under 
circumstances of a very suspicious character. We 
have had a good deal of argument as to the right 
to use the name ‘“ Thorley’s Food for Cattle,” and 
whether any person at the present time could use 
that name except the executors of Joseph Thorley. I 
think the passage which James, L. J., has referred to 
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in the judgment of Turner, L. J., in the case of Bur- 
gess v. Burgess, indicates very clearly what the rights 
are under similar circumstances. I do not profess to 
say now whether J. W. Thorley, if honestly carrying 
on a business on his own account in the manufacture 
and sale of this article, might not call it by the name 
of ‘*Thorley’s Food for Cattle,” provided he took 
proper precautions to prevent it being supposed that 
the article he was so manufacturing was manufactured 
by the representatives of Joseph Thorley, but I feel 
satisfied that the company has no right whatever to 
use that name. I strongly lean to the opinion which 
was given by Lord Westbury in the Glenfield Starch 
case in desoribing the expression ‘ Glenfield’’ as hav- 
ing a secundary signification indicating the trade de- 
nomination of the article manufactured by the partic- 
ular person, byt as I have said, 1 do not think it 
necessary to express a decided opinion on that point. 
I should be prepared to assume in this case that the 
defendant company had not only the right to manu- 
facture this article, but to call it ‘“* Thorley’s Food for 
Cattle,’ and even on that assumption I have come to 
the conclusion on the evidence in this case, that they 
did adopt such a mode of endeavoring to push that 
article in the market as to induce the reasonabie belief 
which was entertained by many persons, that the arti- 
cle they were so putting upon the market had been 
manufactured by the representatives of Joseph Thor- 
ley. Now, in that sense, even the adoption of the 
name is not to be left out of consideration, because no 
doubt, in a doubtful case, the article being sold under 
the same name as that by which it was sold by another 
person helps the deception, if any is practiced. I pass 
from that to the form in which this article was sold. 
Mr. Higgins said that nothing was made in the evi- 
dence with reference to these packets, but it came out 
in this way: He was putting forward a strong case on 
behalf of the defendants that they had done every 
thing that they possibly could to prevent any mistake. 
He talked loudly about the different sized boxes, and 
the carriers observed that the shape of one box was 
different from the shape of the other. But when we 
come to look at the packets with which these said 
boxes were filled —and that is the article which finds 
its way into the hands of the customers—I cannot 
fail to be struck with the remarkable resemblance be- 
tween the one and the other. You have a packet not 
only of the same size and the same shape, but you have 
them of the same color, and you have indorsed upon 
them corresponding terms as regards the amount to be 
given to each description of cattle, whether horse, 
cow, sheep, or pig, to which it is to be given, every 
thing exactly following not in every case according to 
the same words, but the same character of direction 
being given in almost every case. It is all very well to 
say that we sitting here, having heard this discussion, 
and looking at the two together, at once see there isa 
difference between the two; but how would it affect 
the customer who went into a druggist’s shop, or some 
other shop, in a country town, and asked for a packet 
of this condiment to be given to him, and had it given 
to him in a packet similar in color, similar in shape, 
similar in size, and exactly at the same price as that 
which he had been in the habit of having given him 
before? The form of these packets is enough to indi- 
cate an intention to deceive. As has been very often 
said in these cases, why did they choose to adopt every 
thing which could make what they are selling as like 
as possible to what was being sold by somebody else? 
Why adopt the same color, the same size, why sell it 
exactly in the same form? The only reply which, look- 
ing at it with common sense, we can give to such a ques- 
tion as that is, that it was done with a view to induce 
the public to believe they were the same. I think 
that if those are the suggestions which come to our 
minds in the first place, looking at the packages, and 








looking at the form of the attractive words on the 
counter bills, or whatever they are called, at the con- 
tents of the almanacs, the sending round of these 
almanacs purporting to be the Illustrated Farmers’ 
Almanac, or words very similar, implying the same 
thing —all these things bear out the same view. But 
when we come to consider what took place between 
the travellers and the different persons whom they 
visited, unless we are to disbelieve some eight or ten 
witnesses, all of whom speak most positively on the 
subject, there were representations made to them, 
representations, I fully admit, in particular instances, 
as far as regards the words used, not in themselves 
false, but calculated and proved to convey a very con- 
trary impression of what the real fact was to those 
who listened to them. It has been said that Mr. 
Stillwell must have been almost an idiot to think that 
these representations would be successful. Very pos- 
sibly it occurred to him that in the great majority of 
instances it would be unsuccessful, that it would 
be found out; but still would it always be found 
out? Was there not that prospect of success in 
making these representations to the different persons 
to whom he was going that some at least would be in- 
duced to purchase? The evidence shows that they did 
purchase. It is unnecessary to go further into the 
facts of this case. I am satisfied on the whole trans- 
action from beginning to end that the object was to 
obtain as far as possible a slice of the large business 
previously carried on by Joseph Thorley and by his 
executors, and to obtain that by making representa- 
tions which the practice of this court will not allow to 
be made. 


Bramwet., L. J. I am of the same opinion, and I 
have very little toadd. As to the action in which tho 
company are plaintiffs, I am satisfied that the two 
documents were libels. As to that one which uses the 
word ‘“foist,’”’ it is needless to say any thing at all 
about it, because it seems to be confessed that it isa 
libel. I had some misgiving about the other one, be- 
cause I doubted at first whether it was any thing more 
than that sort of commendation of their wares which 
people may put in; but really, when one thinks of the 
old way of declaring for libel or defamation, and con- 
siders this advertisement in that way, that is to say, 
with the statement of the surrounding circumstances 
to which it is applicable, and begins to have an idea of 
this introduction that the plaintiffs carried on the 
business of preparing food which they said they pre- 
pared according to a recipe which Joseph Thorley had 
formerly used in his life-time—when one considers 
this case with such an introduction as that, it is mani- 
fest that this advertisement is a libel on the plaintiffs 
in their trades. It begins ‘‘ Caution,’’ and it says, 
“The public, and in particular farmers, are warned 
that any food for cattle not signed with the name of 
Joseph Thorley, is not the manufacture of the estab- 
lishment carrying on the business of Joseph Thorley, 
the proprietors of which are alone possessed of the 
secret of compounding that famous condiment.” I 
am satisfied that was a libel on the plaintiffs in the way 
of their trade, and calculated to do them injury, and 
consequently an action is maintainable with reference 
to that as wellas with reference to the other. Now as 
to the other case, the complaint of the plaintiffs is not 
that the defendants made and sold the same article 
that the plaintiffs made, but the complaint of the 
plaintiffs is that it was sold in such a way as to induce 
purchasers to believe, or cause purchasers to believe, 
that it was the article manufactured by the establish- 
ment which was Joseph Thorley’s, and now is his ex- 
ecutors’. That is the complaint which is made, and it 
is admitted by the learned counsel for the defendants 
in that action that if that is so there is a cause of ac- 
tion against them, and they must be restrained from 
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doingit. The question therefore is one of fact. Was 
the trade so carried on by the defendants as to give 
rise to that belief? Now really it is almost impossible 
to make a doubt about it. I confess, for my own part, 
directly I saw the two packages I thought there was an 
end of the case. It is impossible to suppose that those 
are not calculated to deceive. It is all very well to 
say, if you examine them you will find a difference 
between them. No doubt; so you will between a 
Bank of England note and a Bank of Elegance note, 
but people have got into trouble for obtaining money 
under false pretenses who passed off a Bank of Ele- 
gance note, although they never could be convicted of 
forgery. It is impossible to suppose that there was 
not an intention to mislead at the bottom of that. If 
not, alll can say is, the defendants ought to bo very 
much obliged to those who have pointed out to them 
that they are doing that which they do not intend to 
do, but which there is no doubt they are doing, that is 
to say, misleading people. I should like to say one 
thing about this expression, ‘‘ Thorley’s Food for Cat- 
tle.” It has been said that the defendants havea right 
to say they make Thorley’s food for cattle, if they do 
not deceive. Well, I agree, and if one could by any 
possibility suppose—I ought not perhaps put it so 
strongly, but if one could suppose that they could use 
that expression without the risk of deceiving, I should 
think they ought to have a right to doso; butit seems 
to mo almost impossible that they can. Now it is said 
that it is hard upon them, because it is said every 
Thorley has a right to make food, and therefore to sell 
it in his own name, and consequently I suppose call it 
“Thorley’s Food.’’ But not only has every Thorley a 
right to do that, but every John Doe has a right to do 
that, because he may give himself the name of Thor- 
ley, and carry on business under that name if he thinks 
fit. A surname is acquired by reputation, and is not 
any man’s legal property or conferred upon him by 
law in any particular way; it is gained by reputation, 
and if he choose to adopt it and other people call him 
by that name, he is ‘‘ Thorley ”’ to all intents and pur- 
poses, although his name was originally John Doe. 
Then it is said it is hard, if a man has the name of 
Thorley, that he cannot make food and call it ‘‘ Thor- 
ley’s Food.”’ So he may, but if unfortunately for him 
some preceding Thorley has carried on the business of 
making cattle food in such a way that by the name 
“Thorley’s Cattle Food’’ is understood the manufac- 
ture of that man, then the second Thorley, or the man 
who assumes his name, must take care so to conduct 
his business that he is not mistaken for the original 
Thorley, and if he willfully, oreven I should say with- 
out willfulness, does carry on his business so as to be 
mistaken, he must be restrained from doing it, and 
really there is no hardship upon him atall. It is not 
a hardship upon him that he should put into his ad- 
vertisements, as these persons might do here, ‘‘ The 
article produced is the same as Joseph Thorley pro- 
duced it; it is the article which he called Thorley’s 
Food for Cattle; it is the same 2cticle, 2nd we make it, 
and you may buy it of us as we'lasof them.’’ If they 
do that, in that sense they might use the words ‘“‘Thor- 
ley’s Food for Cattle,” no doubt; but if they cannot 
use that expression without misleading people they 
must not use it, because it is a thing to the detriment 
of the plaintiff. I should like to make one remark 
relating to the same business which James, L. J., 
mentioned. I think I can see very- well how this 
thing arose. The persons who got up this thing, who 
have done this, who are now sought to be restrained, 
on the death of the original Thorley, I suppose, 


there was no one who had any particular right to use 
“Thorley’s Food for Cattle” any more than anybody 
else had; consequently anybody with the name of 
Thorley, and possibly without for all I know, could 
manufacture this article and call it ‘‘Thorley’s Food 





for Cattle,” just as I suppose anybody may make 
Liebig’s extract of meat, or anybody may make Daffy’s 
elixir, or the other things which have been mentioned. 
Very likely they got hold of Thorley, who had the 
good fortune to have that name, and to know the 
secret, and so they began this business. Now, let us 
suppose, for instance, that Bass’s firm consisted of 
Bass, Smith, and Jones—and it seems as though it 
would be admitted, as long as Bass continued one of 
the firm, no one would havo a right to brew ale and 
sell it under the name of *‘ Bass’s Pale Ale,’’ unless he 
took care it was not confounded with that well-known 
beer or ale which is produced by the firm which, I 
suppose, to consist of Bass, Smith, and Jones. Now, 
suppose Mr. Bass retired, and Smith and Jones car- 
ried on the business under the same name as before — 
that is to say, Bass & Co. —could it be supposed for a 
moment that, because Mr. Bass had left the firm, 
people would then have a right to say, ‘‘ Oh, there is 
no longer a Bass who makes Bass’s pale ale, therefore 
we will call ourselves makers of ‘ Bass’s Pale Ale.’”’ 
It seems to me manifest there would be no right to do 
such a thing as that. Bass’s pale ale has acquired, as 
Thorley’s cattle food has here, a sort of name, and is 
known as the production of a certain establishment, 
and that is a right—a property I suppose one can 
hardly call it — in the proprietor of the establishment, 
and no one else has tho right to so act that people 
dealing with him may think they are dealing with the 
original establishment. If after Thorley’s death some 
time had elapsed before anybody had started afresh, 
before his executors had started the manufacture of 
this food, then tho words ‘‘Thorley’s Cattle Food” 
might have become common property just in the same 
way as Liebig’s extract of meat. But that not being 
the case, it seems to me the defendants have done, 
and I must say I think willfully done, what is to be 
regretted and what they must be restrained from 
doing, that is to say, endeavored to injure, not for the 
sake of injury no doubt, but endeavored to make a 
profit at the expense of the plaintiffs, by producing an 
article and selling it in such a way as to cause tho 
public to believe that they are buying the article 
manufactured by the plaintiffs and not a different ar- 
ticle. 

Appeal in the first case dismissed, in the second 
allowed. 

—__>———_ 


DISBARRING ATTORNEY FOR LIBEL ON 
JUDGE. 
PENNSYLVANIA SUPREME COURT. 

IN THE MATTER OF THE RULES DISBARRING ANDREW 
J. STEINMAN AND WILLIAM A. HENSEL, 
ATTORNEYS. 

An attorney, who is also an editor of a newspaper, cannot 
be summarily disbarred on account of his publishing in 
his newspaper a libel on a judge, not designed to ac- 
quire an influence over him in tho exercise of his judi- 
cial functions through the instrumentality of popular 
prejudice. 

\ RIT of error to review an order summarily dis- 

barring the plaintiffs. The opinion states the 
case. 

SHARSwoop, C. J. [Omitting atechnical point.] The 
complainants were members of the bar of Lancaster 
county and were also the editors of a newspaper pub- 
lished there. They printed in their paper an article 
severely reflecting upon the conduct of the court ina 
certain prosecution in the Quarter Sessions in which 
the defendant had been acquitted on an indictment 
for violating the liquor law. It charged that the ac- 
quittal ‘* was secured by a prostitution of the machin- 
ery of justice to serve the exigencies of the Republican 
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party,” and added that as the judge belonged to that 
party it was ‘ unanimous for once that it need take no 
cognizance of the imposition practiced upon it and 
the disgrace attaching to it.” We may safely assume 
that it meant to charge and did charge that the judge 
had decided the case’wrongfully from motives of polit- 
ical partisanship. We have no hesitation in pronoun- 
cing such a publication to be a gross libel on its face. 
Nothing can be more disgraceful — not even, perhaps, 
acharge of direct bribery — than such an imputation on 
the motives of a judge in the administration of jus- 
tice. 

The court thereupon sent for the complainants, and 
on their appearance and taking upon themselves the 
responsibility of the publication in question, entered 
rules upon them to show cause why they should not 
be disbarred and their names stricken from the list of 
attorneys for misbehavior in their office as attorneys. 
To this rule they appeared and put in answer respect- 
ively, and the rule was afterward made absolute. 

Many objections have been raised to the proceeding, 
which we will not stop to consider. We entertain no 
doubt that a court has jurisdiction without any formal 
complaint or petition upon its own motion to strike the 
name of any attorney from the roll ina case, provided 
he has had reasonable notice and been afforded an op- 
portunity to be heard in his own defense. 

No question can be made of the power of a court to 
strike a member of the bar from the roll for official 
misconduct in or out of court. By the 73d section of 
the act of April 14, 1834, P. L. 354, it is expressly 
enacted that “if an attorney-at-law shall misbehave 
himself in his office of attorney, he shall be liable to 
suspension, removal from office, or to such other pen- 
alties as have heretofure been allowed in such cases by 
the laws of this Commonwealth.’’ We do not mean 
to say — for the case does not call for such an opinion 
—that there may not be cases of misconduct not 
strictly professional which would show a person not to 
be fit to be an attorney, nor fit to associate with hon- 
estmen. Thus if he was proved to be a thief, a forger, 
a@ perjurer or guilty of other offenses of the crimen 
falsi. But no one, we suppose, will contend that for 
such an offense he can be summarily convicted and 
disbarred by the court without formal indictment, a 
trial and conviction by a jury, or upon confession in 
open court. Whether a libel is an offense of sucha 
character may be a question, but certain it is that if 
the libel in this case had been upon a private indi- 
vidual, upon a public officer, such as the district- 
attorney, the court could not have summarily con- 
victed the defendants and disbarred them from 
practice. The office of an attorney is his property, and 
he cannot be deprived of it unless by the judgment of 
his peers, the law of the land — the last phrase meaning 
as we have been taught by Lord Coke, ‘due process of 
law.”” By the seventh section, the first article of the 
Constitution of 1874—the Bill of Rights—it is de- 
clared “that no conviction shal] be had in any prose- 
cution for the publication of papers relating to the 
official conduct of affairs of men in public capacity, or 
to any other matter proposed for public investigation 
or information when the fact that such publication 
was not maliciously made shall be established to the 
satisfaction of a jury.”” This is a new and very im- 
portant provision introduced into the Bill of Rights by 
the Constitution of 1873. It would be aclear infraction 
of the spirit, if not the letter, to hold that an attorney 
can be summarily disbarred for the publication of a 
libel on a man in a public capacity, or when the matter 
was proper for public investigation or information, for 
as he certainly does not forfeit his constitutional 
rights as a free man by becoming an attorney, it 
guarantees to him immunity from all liability to 
punishment in the case of ‘‘ the publication of papers 
relative to the official conduct of affairs of men in 





public capacity where the fact that such publication 
was not maliciously or negligently made shall be 
established to the satisfaction of the jury.” 

But the grievance of the offense of the complainants 
was that the publication was a libel on the court of 
which they were attorneys—and this, it is earnestly 
contended, was “ misbehavior in their office,” which 
gave the court power to exercise summary jurisdiction 
by removing them from their office. 

The duty of an attorney is briefly comprehended in 
the terms of his oath ‘‘ to behave himself in the office 
of attorney according to the best of his learning and 
ability, and with all good fidelity, as well to the court 
as to the client.’’ Was the publication in question a 
breach of this oath? Fidelity to the court includes 
many particulars, but they all evidently concern his 
official relations. ‘* The sum of the matter,’’ says Chief 
Justice Gibson in Austin’s case, 5 Rawle, 205, is that 
an attorney-at-law holds his office during good behay- 
ior and that he is not professionally amenable for 
assaulting the official conduct of the judge which 
would not expose him to legal animadversion as a citi- 
zen. Some of the remarks in the opinion in that case 
have been much relied upon by the learned counsel in 
support of the action of the court below. But there 
are two considerations bearing upon the question, 
which now exist, but did not at the time that decision 
was ordered. The first is the new provision on the 
subject of the liberty of the press, which has been in- 
troduced into the Bill of Rights of the Constitution of 
1873, and the second is that at that time the judiciary 
was not elective. Judges in 1835 were appointed by 
the governor, and their term of office was during good 
behavior. There might then be some reason for hold- 
ing that an appeal to the tribunal of popular opinion 
was in all cases of judicial misconduct a mistaken 
course and unjustifiable in an attorney. The proceed- 
ings by impeachment or address were then the ones, 
and the only ones, which could be resorted to to effect- 
ively remedy the supposed evil. To petition the Leg- 
islature was then the proper step. To appeal to the 
people was to diminish confidence in the courts and 
bring them into contempt without any good results. 
We would not say that the case is altered and that it is 
not the right and the duty of a lawyer to bring to the 
notice of the people who elect the judges every in- 
stance of what he believes to be corruption or partis- 
anship. No class of the community ought to be 
allowed freer scope in the expression or publication of 
opinion as to the capacity, impartiality or integrity of 
judges, than the members of the bar. They have the 
best opportunities of observing and forming a correct 
judgment. They are in constant attendance on the 
courts. Hundreds of those, who are called on to vote, 
never enter a court-house, or if they do, it is only at 
intervals as jurors, witnesses or parties. To say that 
an attorney can only act or speak on this subject under 


| liability to be called to account and to be deprived of 


his profession and livelihood by the very judge or 
judges he may consider it his duty to attack and ex- 
pose, is a position too monstrous to be entertained for 
a moment under our present system. 

In admitting, as he seems to do, that a libel on the 
court may be a breach of professional duty in an attor- 
ney, Chief Justice Gibson adds a most material 
qualification. ‘‘ The motive should be clearly shown to 
have been the acquirement of an influence over the 
judge in the exercise of his judicial functions by the 
instrumentality of popular prejudice.’’ No such mo- 
tion has been or can be imputed to the complainants. 
The learned judge who delivered the opinion of the 
court below imputes no such motive to them. He 
says: “Their motive, though not openly or at all 
avowed in the publication, is too obvious to admit of 
doubt. The least reprehensible motive by which their 
professional misconduct can be supposed to have been 
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animated is a desire for prominence or notoriety in 
the editorial corps. The real or true motive could be 
no other than partisan malice or a willful, headlong 
zeal to promote their partisan interests in the face of 
their official fidelity to this court, and regardless of all 
consequences.’’ Suppose the motives here assigned be 
the true motives which actuated the complainants —a 
desire for notoriety, and a willful, headlong zeal to 
promote partisan interests — what had they to do with 
professional conduct or fitness to practice law? The 
complainants, in their sworn answers to the rule, aver 
that in making the publication in question they were 
“acting in good faith, without malice, and for the 
public good.” 

Of course wc meau to express no opinion on the 
merits of the controversy between the court below and 
the complainants. We concede to the court all that 
has been claimed on their behalf—that the publica- 
tion in fact was a false and malicious libel and that in 
making the rule absolute they were actuated by a sim- 
ple desire to uphold the authority and dignity of the 
court. If this were a mere question of discretion we 
are of opinion their order was a mistake. The act of 
1879 gives this court jurisdiction to review the discre- 
tion of the court below, and wo think it was not in this 
case wisely exercised. 

The order which made absolute the rule to show 
cause why tho names of the complainants should not 
be stricken from the list of attorneys is hereby vacated 
and the rule discharged, and it is ordered that the 
complainant be restored to the bar, the costs of this 
proceeding and writ of error to be paid by the county 
of Lancaster. 

——— 


NATIONAL BANKS, WHEN LIABLE FOR 
FRAUDS OF OFFICERS. 


PENNSYLVANIA SUPREME COURT, MAY 3, 1880. 


STECKEL V. Frrst NATIONAL BANK OF ALLENTOWN. 


Plaintiff, who was a depositor in a National bank, requested 
a certificate of deposit drawing interest for a portion of 
his deposit. The teller of the bank gave him a certifi- 
cate which purported to be issued by B. & Co., a private 
banking firm, and informed him in the presence of the 
cashier of the bank that this was the bank’s certificate, 
upon which assurance plaintiff accepted it. The mem- 
bers of the firm were the managing officers of the bank, 
but had . separate place of business in the same town. 
Held, that the bank was liable tothe plaintiff for the 
amount of his deposit. 


CTION by Alfred P. Steckel and others to recover 

$3,251.63, a balance of money alleged to be depos- 

ited with defendant. The opinion states the case. 

The court below directed judgment for $251 in favor of 
plaintiffs, from which they took a writ of error. 


E. 1. Fox, Evan Holben, and D. D. Roper, for plaint- 
iffs. 


Edward Tlarvey, R. E. Wright, Jr., and G. & H. 
Lear, for defendant. 


Paxson, J. The principal cause of complaint in 
this case is that the learned judge of the court below 
withdrew from the jury the consideration of the ques- 
tion of fraud upon the ground that there was not 
sufficient evidence to submit it. 

The plaintiffs kept an account with the corporation 
defendant, and were in the habit of making deposits 
and drawing checks in the usual manner. William H. 
Blumer was the president of the bank; his son, Jacob 
Blumer, was the cashier. Three of the directors, in- 





cluding the said William H. Blumer, composed the 
banking-house of William H. Blumer & Uo., which 
carried on business but a few hundred feet distant 
from the First National Bank of Allentown. The 
plaintiffs having money on deposit with the bank, and 
being desirous of obtaining interest-bearing certificates 
therefor, called at the bank for that purpose. Dr. A. 
P. Steckel, one of the plaintiffs, testifies as to what oc- 
curred, substantially as follows: ‘“‘I went to the bank 
every week or two to mako my deposits; some time in 
August, when I made deposit, I asked the teller, 
George Straub, does the First National Bank take any 
money ou certificates? He said, ‘yes, sir; do you 
want tojleave us some?’ I said, ‘no, not to-day.’ I asked 
him whether the First National Bank issued certifi- 
cates of deposit, and as a matter of course pay inter- 
est, and he said ‘yes;’ then I came there again in 
September, 1876, and made my ordinary deposit in the 
bank, and after we were through I said to the teller 
that I would take the First National Bank certificates 
for $700. [ filled out a check, and he handed me a cer- 
tificate; I looked at the certificate for $700; it was to 
be made on demand, and asked him, ‘is this the First 
National Bank certificate?’ the answer was, ‘yes, sir, 
it is;’ L then said, ‘this reads Blumer & Co.; I want 
this distinctly understood, [ want nothing but the 
First National Bank certificates;’ he answered me 
that this was one and the same thing; that it should 
pass to the credit of the company, the same as it was 
before. With this assurance I took that certificate. 
This was in the presence of the casbier of the bank, 
Jacob A, Blumer.’’ Two other certificates, aggregat- 
ing, with the one above mentioned, tho sum of $3,000, 
were obtained under circumstances uot essentially dif- 
ferent. There was evidence that the president of the 
bank recognized them as binding upon the bank, and 
offered to reinstate the plaintiffs as they were before, 
when the bank examiner was through his examination. 
That examination, however, resulted in the closing of 
the bank. 

Wo must assume the jury would have found the 
facts as testified to by the plaintiff Steckel. The facts 
established, we have acase of palpable fraud. It is 
not an answer to say the plaintiffs ought not to have 
been deceived, and with ordinary care would not have 
been. The fact that the Blumers were respectively 
president and cashier of tho National Bank, as well as 
leading members of the banking-house of Blumer & 
Co., was calculated to mislead and deceive, and when 
told in positive terms that the certificates, although 
signed by Blumer & Co., were the certificates of the 
bank, the plaintiffs may readily have believed it was 
all right. 

It was urged, however, that evenif there was a fraud 
it does not-affect the bank; that an agent can only act 
within the scope of his authority; and that a bank is 
not bound by the fraudulent representations of one or 
more of its officers. There is no doubt as to the gene- 
ral rule that an agent can only bind his principal so 
long as he acts within the jscope of his authority; but 
we do not think the principle applies in this case. A 
bank is responsible for the safe keeping of the money 
of a depositor, and it cannot set up fraud of its own 
officers as an answer to a demand for repayment. 
Public policy forbids it. The plaintiffs, after ascer- 
taining the fraudulent character of the transaction, 
tendered the certificates to the bank and demanded 
the payment of their original deposit. In other words, 
they rescinded the ‘contract on the ground of fraud. 
If their allegations are true, they had a right to do so, 
and proceed upon the original cause of action. 

The question of fraud should have been submitted 
to the jury. What bas been said sufficiently covers 
the points involved. 

Judgment reversed and a venire facias de novo 
awarded. 
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ZEIGLER V. Frrst NATIONAL BANK OF ALLENTOWN. 

Plaintiff, who was unable to read, deposited money in a 
National bank and took a certificate of deposit therefor 
which the officers of the bank represented was a certifi- 
cate of the bank. It was, on its face, the certificate of 
a private banking firm, composed of some of the officers 
of thebank. Held, that the bank was liable for the 
amount of the deposit. 

CTION by Philip Zeigler to recover $2,980.80 alleged 

to be deposited with defendant. At the trial 
plaintiff proposed to prove that prior to 1874 he had 
done business at the Union National Bank of Read- 
ing; that for his own convenience he wished to change 
his bank, and applied to Blumer, the cashier of the 
First National Bank of Allentown, the defendant cor- 
poration, at its banking house, and told Blumer that 
he wished to deposit money to be entered on a deposit 
book, and draw checks as he had done in the other 
bank; that Blumer informed him that the defendant 
bank did not do business in that manner, but that it 
would issue certificates of deposit for his deposit and 
he could draw checks upon the bank and the bank 
would pay them; that he deposited his money, took a 
certificate of deposit, which he was assured was the 
certificate of the First National Bank of Allentown by 
Blumer; that he was unable to read the certificate; 
that at the same time Blumer gave him a number of 
blank checks on said bank; that from time to time 
after that he deposited money and received certificates 
and drew checks on the said bank which were paid; 
that on the llth of October, 1876, a settlement of ac- 
counts between plaintiff and the bank was had, the 
checks drawn by plaintiff were surrendered, plaintiff 
made a deposit and a new certificate of deposit for the 
balance then due ($2,980.80) was given him by the offi- 
cers of the bank. This certificate was in fact the cer- 
tificate of the banking-house of Wm. H. Blumer & 
Co., a firm doing business near the bank, and whose 
members were the managing officers of the bank. 
That plaintiff did not then know that the certificate 
was that of the firm but believed it to be that of the 
bank; that he did not know of the existence of the 
firm named until after their failure, and the failure of 
the bank, which took place in 1877; that at the time 
of the issue of the certificate last named the firm 
named were insolvent, which fact was known to the 
officers of the bank. 

This evidence was, on the objection of defendant, 
excluded by the trial court and in the absence of evi- 
dence a verdict rendered for defendant. From the 
judgment entered upon it plaintiff took a writ of 
error. 

John Rupp and John D. Stiles, for plaintiff in error. 


Edward Harvey and R. E. Wright, Jr., for defend- 
ant in error. 


Paxson, J. When the plaintiff took his money to 
the First National Bank of Allentown and handed it 
to the cashier for deposit the bank becamo responsible 
therefor. The cashier was tho executive officer of the 
bank, and authorized by the very nature of his office 
to receive money on deposit. After receiving it, no 
trick or fraud on his part by means of which the money 
was passed over to Blumer & Co., a firm in which the 
bank officers were largely interested and appeared to 
have had the control, could absolve the bank from its 
liability. No class of men have the confidence of the 
people to a greater extent than bank officers. Deposit- 
ors do not deal with them at arms’ length, and can be 
imposed on with the greatest ease by such officials. It 
would be monstrous to allow them to take advantage 
of the ignorant and unwary by reason of their position 
and the confidence which it inspires. It was doubtless 
a misfortune to this bank to have unworthy officials, 
if such should prove to be the case. It certainly was 





unwise to permit its chief officers to occupy a dual 
position with divided interests, but the consequences 
resulting therefrom cannot be visited upon those who 
dealt in good faith with the bank. 

This case is ruled in a great measure by Steckel y. 
First National Bank of Allentown, just decided. It 
was error to reject the evidence contained in plaintiff's 
offer. The facts offered to be proved amounted toa 
fraud upon the plaintiff, and he was entitled to have 
the question passed upon by a jury. 

Judgment reversed and a venire de novo awarded. 


ResH, Plaintiff in Error, v. First NATIONAL BANK 
OF ALLENTOWN. 


Defendant, who had money on deposit in a National bank, 
when demanding payment thereof, was induced by an 
officer of the bank to sign a promissory note, which was 
represented to him to be a receipt for the nfdney. He 
was unable to read English. Held, that he was not 
liable to the bank upon the note. 


CTION upon a promissory note for $500, signed by 
the defendant below and payable to his own order 
and indorsed by him in blank. Upon the trial plaintiff 
below proved the note. Defendant offered to show in 
substance that at the time the note was made he held 
a certificate of deposit of the First National Bank of 
Allentown, the plaintiff, for $500, for moneys deposited 
by him in such bank; that on the 7th of March, 1877, 
he presented the certificate at the bank for payment; 
that he was requested by an officer of the bank to 
sign what the officer represented to him was a receipt 
for the amount, and that under such representation 
he signed the paper, which was the note in suit; that 
being unable to read or speak the English language he 
supposed the paper to be areceipt. This evidence, on 
the objection of plaintiff below, was excluded as in- 
competent. From a judgment for plaintiff defendant 
took a writ of error. 


R. Clay Hamersly and Thomas B. Metzger, for plaint- 
iff in error. 


Edward Harvey and R. E. Wright, Jr., for defendant 
in error. 


Paxson, J. While this case differs somewhat in its 
facts from Zeigler v. First National Bank of Allentown, 
and Steckel v. First National Bank of Allentown, just 
decided, it is similar in principle, and comes within 
the rulings of those cases. 

The third assignment covers all that it is necessary 
to discuss. The court rejected evidence offered to 
prove that the note in suit was procured from defend- 
ant below by fraud on the part of the bank officers; 
that he went to the bank to receive payment of a cer- 
tificate of deposit for $500; that when the money was 
paid he signed a paper represented by the bank officer 
to be a receipt for 3500, but which afterward turned out 
to be a note for $500, upon which this suit was brought. 

It is true the plaintiff denies tho facts upon which 
this offer was based. But this denial goes for nothing, 
as the jury were not allowed to pass upon them. 

The evidence should have been admitted. Judgment 
reversed and a venire facias do novo awarded. 


ee 
NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— WHAT CASE UPON SHOULD BE—APPEL- 
LATE COURT WILL NOT ALTER RECORD CONTRARY TO 
Facts. — The case upon appeal should be a transcript 
of the proceedings upon the trial, or so much of them 
as will present fairly the decision sought to be re- 
viewed. The court is aware of no authority or prac- 
tice which will permit an appellate court to direct such 
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an alteration of the record as will cause it to state un- 
truly the events of the tril. The cases of Jarvis v. 
Sewall, 40 Barb. 449, and others, do not go to that ex- 
tent. They only show that record evidence, imper- 
fectly proved on the trial, may be exhibited upon the 
argument before the appellate tribunal, and this for 
the reason that it would be idle to send acause back 
for a new trial upon an exception no longer tenable, 
and for the same reason a record not ‘put in evidence 
upon the trial may in some cases be‘ presented for the 
first time to an appellate court. Orderin part reversed 
and in part affirmed. Carter, appellant, v. Beckwith. 
Opinion by Danforth, J. 

[Decided Sept. 21, 1880.] 


ATTACHMENT— MOTION TO VACATE UNDER CODE, 
SECTION 682, IN TIME AFTER LEVY UNDER EXECUTION 
IN AcTION. — Plaintiff obtained an attachment against 
property of defendants, Oct. 20th. On Oct. 22d he 
perfected judgment in the action and issued execu- 
tion, under which the sheriff levied upon defendants’ 
property. Subsequent to plaintiff's attachment an 
attachment against defendants’ property was issued to 
W. On tho 28th Oct. W. moved to vacate plaintiff's 
attachment. The question was whether, under the 
provision of Code, section 682, that the subsequent 
lienor may move to vacate aprior attachment ‘ before 
the actual application of the attached property or the 
proceeds thereof to the payment of a judgment re- 
covered in the action,’ the motion was made in time, 
the attached property having been levied upon under 
an execution. Held, that the moticn was made in 
time. A mere levy under an execution is not such 
actual application as to bar such amotion. Whilea 
levy upon sufficient property has often been held to be 
payment of the debt, and to extinguish the judgment, 
it is only constructively so, and with reference to the 
equitable rights of others and the judgment may 
nevertheless not be in fact paid. The section referred 
to means an actual and real application of the property 
or its proceeds as distinguished from a constructive 
one. While the property remains before it has been 
actually transferred to the plaintiff, or in case of a 
sale, before its proceeds have gone to him, it is possible 
for the court to control and determine the liens upon 
it, fixing their order. The evil at which the provision 
was aimed does not exist where there is merely a levy, 
under which neither the property nor its proceeds have 
actually passed to the creditor. Order granting mo- 
tion affirmed. Woodmansee v. Rogers. Opinion by 
Finch, J. 

[Decided Sept. 21, 1880.] 


GUARDIANSHIP — COURT MUST TIAVE JURISDICTION 
— WHAT DOES NOT CONSTITUTE JURISDICTION—INFANT 
SURREPTITIOUSLY BROUGHT INTO STATE.—The Su- 
preme Court has authority to appoint guardians of in- 
fants, but only where the persons or property of such 
infants are within its jurisdiction. The jurisdiction 
does not depend upon‘the legal domicile of the infants. 
It is sufficient if the infant is a resident within the 
jurisdiction of the court where the proceedings are 
taken. This was determined by the House of Lords 
in Johnstone v. Beattie, 10 Cl. & Fin. 43, in which case 
it was held that the English Court of Chancery had 
power to appoint guardians for an infant, who was a 
resident in England, notwithstanding she had no prop- 
erty there and her domicile was in Scotland. Soon 
the other hand property gives jurisdiction to appoint 
a guardian thereof, although the infant in whose behalf 
the application for guardianship is made is out of the 
jurisdiction and a resident abroad. Logan v. —, 
Jacob, 193; Stephens v. James, 1 M. & K. 627; Salles v. 
Savignon, 6 Ves. 572. But if the infant is not within 
the jurisdiétion or domiciled there and has no prop- 
erty therein, there is no basis for the interposition of 





the court. In the case at bar, the father of infants, 
who was living, was born in Rhode Island, removed to 
New York in 1858, where he engaged in business and 
was married. His wife died in 1873, leaving the in- 
fants, two in number, the fruit of tho marriage. The 
father, in 1875, becoming suddenly insane, was taken 
by his brother, who resided in that State, to Rhodo 
Island, and placed in an asylum there. He recovered 
his reason and was discharged from the asylum. In 
18,7, upon a recurrence of the malady, he was again 
placed in the asylum, where he has since remained. 
He never returned to New York after leaving in 1875. 
The infants were taken to Rhode Island in 1875 and 
remained there until 1878, when one of them was 
secretly taken from a school sho was attending, by a 
son-in-law of their maternal grandfather, and brought 
to the grandfather’s house in New York, where sho 
has since resided. The evidence strongly tended to 
show that she was brought into this State for the pur- 
pose of having her within the jurisdiction of the courts 
here in order to the institution of proceedings for 
guardianship. Neither infant had property in this 
State. Held, that the Supreme Court had no jurisdic- 
tion to appoint a guardian for the infants upon the 
petition of the maternal grandfather. Order of Gene- 
ral Term modified so as to reverse the order of Special 
Term appointing a guardian. In matter of guardian- 
ship of Hubbard infants. Opinion by Andrews, J 
(Decided Sept. 21, 1880.] 


VOLUNTARY ASSOCIATION—DISSOLUTION OF—COURTS 
WILLNOT INTERFERE AS TO, WHERE RULES OF ASSOCIA- 
TION PROVIDE REMEDY —NOT PARTNERSHIP. — Upon 
an application by certain members of a voluntary asso- 
ciation instituted for moral, benevolent and social 
objects, for a dissolution and closing up of the samo 
by a distribution of the funds belonging to it, the 
court say that in view of the purposes fer which such 
societies are organized they should not be dissolved for 
slight causes, and if at all, only when it is entirely 
apparent that the organization has ceased to answer the 
ends of its existence and no other mode of relief is 
attainable. That there was in such a society strife and 
bickerings among the members and hostile feelings 
engendered, and contention as to the management of a 
fund belonging to the society, no resort having been 
made to the methods provided by tho rules of the soci- 
ety to settle the difficulties, held, rot to be a sufficient 
ground to authorize the interference of the court. 
When members claimed to have been chargeable with 
a violation of the rules of an association have not been 
called upon to answer under such rules, the power of 
the association, to remedy tho evils complained of, be- 
ing ample and complete, the complaining members aro 
not in a position to seek the interposition of a court of 
equity. Carlen v. Drury, 1 Ves. & B. 154; White v. 
Brownell, 6 Abb. (N. S.) 162. Courts should not, as a 
general rule, interfere with the contentions and quar- 
rels of voluntary associations so long as the govern- 
ment is fairly and honestly administered, and those 
who have grievances should be required, in the first 
instance, to resort to tho remedies for redress provided 
by their rules and regulations. In such a case the 
complainants are not entitled to relief on the ground 
that the members of the society are partners, for they 
are not partners; no partnership exists under such 
circumstances. 3 Kent’s Com. 23; In re St. James 
Club, 13 Eng. L. & Eq. 589; McMahon v. Rauhr, 47 N. 
Y. 67. When such a society, for its own use, leases 
real property, which it fits up, and sub-lets what it 
does not require, and thus accumulates a fund, not 
unreasonable for the uses of the society, tho members 
are not partners as to such fund. Order affirmed. 
Lafond et al., appellants, v. Deems et al. Opinion by 
Miller, J. 

[Decided Sept. 21, 1880.] 
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UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


HvusBAND AND WIFE— VALID MORTGAGE BY WIFE 
RENDERED INVALID BY FORGERY OF NOTE IT WAS 
GIVEN TO SECURE — JURISDICTION. — (1) The accommo- 
dation note of an individual partner, secured by a 
mortgage upon the wife’s separate property, and made 
for the benefit of the firm, is utterly void in the hands 
of an innocent indorsee, as against the wife of the 
maker, where the name of the wife was forged, prior 
to indorsement, .s the joint maker of such note, by 
the payee and managing partner of the firm. The 
mortgage given to secure the note, although duly exe- 
cuted by the husband and wife,is rendered void by 
such forgery. (2) In such case a Federal court could 
not assume jurisdiction of a suit by the assignee upon 
the mortgage alone, when the assignor and the mort- 
gagor are both citizens of the same State. Sheldon v. 
Sell, 8 How. 441. Circuit, Iowa, June 23, 1880. Mers- 
man vy. Werges. Opinion by Love, D. J. 


MARITIME LAW — CONTRACT FOR REPAIR OF VESSEL 
— JURISDICTION — PRACTICE—LIEN.—A contract for 
the repair of a domestic vessel is a maritime contract. 
The Josephine, 39 N. Y. 19; Brookman v. Hamill, 43 
id. 554; Hoole v. Kermit, 59 id. 554-556; The General 
Smith, 4 Wheat. 438. A suit to enforce a maritime 
contract is within the exclusive jurisdiction of the 
admiralty, *‘ saving to suitors in all cases the right of a 
common-law remedy, where the common law is com- 
petent to give it.”” 1 U.S. Stat. 77,59; Vose v. Cock- 
croft, 44 N. Y. 415. The reservation of the act of 
Congress relates to well-known forms of actions and 
remedies, distinguished alike from those prosecuted in 
remin courts of admiralty, and from those that are 
peculiar to courts of equity. A statutory remedy in 
the nature of a bill in equity to foreclose a mortgage, 
for the enforcement cf a common-law lien founded 
upon a maritime contract, is not within the reservation 
of the act of Congress limiting the admiralty jurisdic- 
tion. Alien is not a collateral contract; it is a right 
in, or claim against, some interest in the subject of the 
contract, created by the law as an incident of the con- 
tract itself. See The Belfast, 7 Wall 624; Hine v. 
Trevor, 4 id. 555. District, S. D. New York, July 2, 
1880. Town of Pelham v. Schooner Woolsey. Opinion 
by Choate, D. J. 


FRAUDULENT CONVEYANCE— WHEN VOLUNTARY TO 
CHILD, NOT — PRESUMPTION OF ACCEPTANCE OF DEED. 
—(1l) A voluntary conveyance from a parent to his 
children, by way of settlement, while solvent and free 
from debt, and not disproportionate to his means, will 
be sustained, as against subsequent creditors, in the 
absence of fraud. Ellison vy. Ellison, 8 Wheat. 239; 
Reade v. Livingston, 3 Johns. Ch. 481. There is no 
presumption of constructive fraud by such settlement, 
as there might be if debts existed and the debtor im- 
paired the rights of creditors. Kehrv. Smith, 20 Wall. 
31, 35. The rule may be summed up that the gift, con- 
veyance, and settlement will be upheld “if it be rea- 
sonable, not disproportionate to thc husband’s means, 
taking into view his debts and situation, and clear of 
any intent, actual or constructive, to defraud credit- 
ors.” Subsequent contributions of money, for the 
purpose of paying off incumbrances and improving 
the property, will not render such conveyance void. 
(2) In the absence of direct testimony the acceptance 
of the grant will be presumed, after the expiration of 
four years, ‘vhere the grantees held, owned, controlled 
and managed the property from the time of the con- 
veyance, and the only occupancy had been by their 
tenants, and for their sole and exclusive use. Harrison 
v. Trustees, etc., 12 Mass. 456; Hatch v. Hatch, 9 id. 





* Appearing in 3d Federal Reporter. 





307; Foster v. Mansfield, 3 Metc. 412; Doe v. Knight, 
5 Barn. & Cres. 632 (671); Hedge v. Drew, 12 Pick. 141, 
District, Minnesota, Feb., 1880. Circ., Minnesota, 
June, 1880. Herring v. Richards. Opinions by Nel- 
son, D. J., and McCrary, C. J. 
—_—_____—_- 
RHODE ISLAND SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW — TAXATION — ASSESSMENT 
FOR STREET SEWER ACCORDING TO FRONTAGE AND 
AREA VALID. —(l) A statute authorized the city 
of Providence to build sewers, and make assessments 
to pay for them at the rate of sixty cents for each 
front foot of abutting estates upon a street, and one 
cent for each square foot of abutting estates, between 
such street and a line not exceeding 150 feet distant 
from and parallel with such street ; provided that where 
any estate is situated between two streets the area 
upon which such assessment is made shall not extend 
to more than one-half tho distance between such 
streets; and that where any estate is situated at the 
corner of two streets, that portion of such estate as- 
sessed for a sewer in one of such streets shall not be 
liable to be assessed upon its area for the cost of con- 
structing a sewer in the other of such streets, but only 
for its frontage upon such street. Held, that this 
statute as applied to the compact part of the city was 
not unconstitutional under a provision of the Constitu- 
tion that “the burdens of the State ought to be fairly 
distributed.’’ In Debois v. Barker, 4 R. 1., a statute 
making abutting estates liable for curbstones set in 
front, was held valid. In other States it has been re- 
peatedly decided that statutes authorizing assessments 
for sewers or other street improvements on the abut- 
ting lots according to their frontage, and without 
regard to value or benefit received, are constitutional 
and valid. Such assessments under statutes, or city 
ordinances authorized by statute, have been decided 
or recognized to be valid in Pennsylvania. Magee vy. 
Commonwealth, 46 Penn. St. 358; Stroud v. City of 
Philadelphia, 61 id. 255; In re Washington Av., 69 id. 
352, 361; in Indiana: Palmer v. Stumph, 29 Ind. 329; 
in Vermont: Allen v. Drew, 44 Vt. 174; in Ohio: 
Ernst v. Kunkle, 5 Ohio St. 520; Upington v. Oviatt, 
24 id. 520; in Kansas: Parker v. Challiss, 9 Kans. 155; 
in Michigan: Motz v. City of Detroit, 18 Mich. 495; in 
New Jersey: State v. Fuller, 34 N. J. Law, 227; in 
Missouri: City of St. Louis v. Clemens, 49 Mo. 522; 
and in California: Emery v. San Francisco Gas Co., 
28 Cal. 345; Chambers v. Satterlee, 40 id. 497, 514; 
People v. Lynch, 51 id. 15. In Missouri, an assess- 
ment for a street improvement on abutting lots, 
according to their area, has been held valid. City of 
St. Louis v. (ters, 36 Mo. 456. And assessments 
according to acreage, for the construction of levees, 
have been held to be valid in both Missouri and Mis- 
sissippi. See, also, Selby v. Levee Commissioners, 14 
La. Ann. 434. In Michigan, however, assessments for 
street improvements according to area, not limited to 
abutting lots, havo been held to be too clearly unequal 
to be sustained. Tho rule of assessment by frontage 
is unfair when extended to farm lands. Seeley v. City 
of Pittsburgh, 82 Penn. St. 360; Kaiser v. Weise, 85 id. 
366. (2) The statute did not require notice to be given 
of the assessment, nor did it provide for an appeal. 
Held, not to render it invalid. Clapp v. City of Hart- 
ford, 35 Conn. 66; Stuart v. Palmer, 17 N. Y. Sup. 
23; McMilken v. City of Cincinnati, 4 Ohio St. 394; 
Allen v. City of Charlestown, 111 Mass. 123; McMillen 
v. Anderson, 5 Otto, 37; Davidson v. New Orleans, 6 
id. 97. (3) The statute provided for assessment for a 
sewer already constructed. Held, that there being no 
provision in the Rhode Island Constitution inhibiting 
retrospective legislation as such, the statute was not 
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invalid on that ground. Howell v. City of Buffalo, 37 
N. Y. 267; Matter of Van Antwerp, 1T. & C. (N. Y.) 
423; Butler v. City of Toledo, 5 Ohio St. 225. Cleveland 
y. Tripp. Opinion by Durfee, C. J. 

(Decided June 18, 1880.] 


INSOLVENCY — RIGHTS OF CREDITOR SECURED BY 
LrEN.— In Rhode Island a creditor who has a claim 
secured by a lien is entitled to a dividend from the 
voluntary assignee of his debtor only on such residue 
of his claim as may remain unpaid after he has ex- 
hausted the property subject to his lien. In Pennsyl- 
vania a creditor who has received a part of his debt 
from the sale of property upon which he had a lien is 
entitled to a pro rata dividend on the whole amount of 
his claim out of the general assets of the debtor in the 
hands of an assignee to an amount sufficient to pay the 
residue of his debt in full. Shunk & Freedley’s Ap- 
peal, 2 Penn. St. 309; Morris v. Olwine, 22 id. 441; 
Keim’s Appeal, 27 id. 42; Brough’s Estate, 71 id. 460; 
Graeff’s Appeal, 79 id. 146; Miller’s Estate, 82 id. 113. 
In New York a:.d Iowa, on the contrary, such a cred- 
itor is entitled to a dividend upon the residue only of 
his debt after exhausting the property subject to his 
lien. Strong v. Skinner, 4 Barb. 546; Besley v. Law- 
rence, 11 Pai. 581; Midgeley v. Slocomb, 32 How. Pr. 
423; Dickson v. Chorn, 6 Iowa, 19; Wurtz v. Hart, 13 
id. 515. Thecourt prefers the doctrine of the New 
York and Iowa cases. It accords with the well-estab- 
lished rule in equity, that when one creditor has a lien 
upon two funds, and another a lien upon only one of 
them, the former will be compelled to exhaust the 
fund upon which he has an exclusive lien, and will be 
permitted to resort to the other for the deficiency 
only. Petition of Knowles. Opinion by Matteson, J. 
[Decided July 3, 1880.] 
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FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT — TRANSFER IN PAYMENT 
OF ANTECEDENT DEBT SHUTS OUT EQUITIES. — Mere 
possession of a negotiable instrument produced in evi- 
dence by the indorsee or assignee when no indorse- 
ment is necessary, imports prima facie that he acquired 
it bona fide for full value iu the usual course of busi- 
ness before maturity, and without notice of any cir- 
cumstance impeaching its validity, and that he, as the 
owner, is entitled to recover against the maker, not- 
withstanding there might be a good defense to the 
instrument against the payee. To let in a defense by 
the maker against the assignee, the maker must first 
prove that there was fraud or illegality in the inception 
of the instrument or show circumstances which raise 
a strong suspicion of fraud or illegality. When this is 
done it will devolve upon the holder to show that he 
“acquired the instrument bona fide for value in the 
usual course of business, while current, and under 
circumstances which create no presumption that he 
knew the facts which impeach its validity.”” Daniel 
on Neg. Inst., §§ 812-815. That it was taken for the 
purpose of liquidating antecedent indebtedness is in 
the usual course of business and the one taking it is a 
purchaser for value. It is certainly so to the common 
understanding. And the court believes it has been 
universally so held when the antecedent debt is re- 
leased, paid, novated or discharged by the transfer or 
assignment. 2 Daniel on Neg. Inst., ch. 39,§1; Hare 
& Wallace’s notes to Lead. Cas. in Eq. 103 et seg. ; Gre- 
naux v. Wheeler, 6 Tex. 526; Planters’ Bank v. Evans, 
87 id. 592. Ayers v. Dupree, 27 id. 99, does not conflict 
with this. Texas Supreme Court, March 19, 1880. 
Blum vy. Loggins. Opinion by Moore, C. J. 


—— DEFENSE THAT MAKER WAS INDUCED TO SIGN 
BY FRAUD— WHEN UNAVAILABLE.—In an action by 
an innocent indorsee for value, upon a promissory 
note for $195, held, that the maker could not set up 





that he intended to sign a note for $65 and that he was 
induced to sign it on the pretense that the note sued 
upon was drawn only for $65, and that he was unable 
to read English, it appearing that he depended upon 
the one to whom he gave the note for information as 
to its contents. The case differs from a case where a 
person is induced by fraud to sign a negotiable note, 
when he supposed that he was executing an instru- 
ment of a different character. The defendant in this 
case intended to execute a negotiable note. In Whit- 
ney v. Snyder, 2 Lans. (N. Y.) 477, the court say that 
where a person intends to execute a negotiable note 
“he is bound to know that he is furnishing the means 
whereby third parties may be deceived, and innocently 
led to part with their property upon the strength of 
his signature, in ignorance of the true state of facts.” 
A sharp distinction is made between such a case and 
one where the maker supposed that he was executing 
an instrument nota note. A different doctrine seems 
to have been held in Griffiths v. Kellogg, 39 Wis. 290, 
which the court does not appove. Iowa Supreme Court, 
June 22, 1880. Fayette Cownty Savings Bank v. Steffes. 
Opinion by Adams, C. J. 


Usury — AS DEFENSE IN EQUITABLE ACTION.— When- 
ever the parties to an usurious loan are obliged to re- 
sort to a court of equity for relief for the foreclosure 
of securities, or for their redemption, they are forced 
to submit to an equitable adjustment of the debt, 
which is held to be the payment of the loan, with law- 
ful interest. All payments of interest in excess of 
this are held to be under duress, and not voluntary 
payments of interest, and are applied in liquidation of 
the principal. Tiffany v. Boatman’s Institution, 18 
Wall. 375, 385; Wheelock v. Lee, 64 N. Y. 242, 245; 
Beach v. Fulton Bank, 3 Wend. 573, 585. U. 8. Dis- 
trict Court, 8. D. New York, July 24, 1880. Matter of 
Hoole. Opinion by Choate, D. J. 
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CRIMINAL LAW. 

ABORTION — BY ADMINISTERING A DRUG—NAME OF 
DRUG NEED NOT BE STATED — WOMAN ON WHOM COM- 
MITTED NOT AN ACCOMPLICE. —(1) Under a statute 
making it an indictable offense to administer to a 
pregnant female, with her consent, any drug or medi- 
cine calculated to producean abortion, for the purpose of 
effecting that result, held, that it need only be charged 
and proven, that a drug or medicine, calculated to pro- 
duce that effect, was administered; the name of the 
drug or medicine need not be stated, nor need it be de- 
scribed as noxious. State v. Vawter, 7 Blackf. (Ind.) 592; 
Rex v. Phillips, 3 Campb. 73. Neither is it necessary to 
specify the kind, quality or quantity of the medicine. 
State v. Van Houten, 37 Mo. 357. (2) The woman upon 
whom an abortion is attempted is not an accomplice in 
the commission of the offense. There has been some 
coutrariety of opinion and decision in the courts upon 
this subject. The rule that she does not stand legally 
in the situation of an accomplice, but should rather be 
regarded as the victim than the perpetrator of the 
crime, is one which commends itself to one’s sense of 
justice and right, and there is certainly nothing in our 
law of accomplices which should be held to contra- 
vene it. The doctrine that she is not an accomplice in 
the strict legal acceptation has been held in England. 
Rex v. Hargrove, 5 C. & P. 170; Rex v. Boges, 1 B. & 
8. 311. This has been followed and adopted in New 
York. Dunn v. People, 29 N. Y. 523. In Common- 
wealth v. Wood, 11 Gray (Mass.), 85, the court say: 
‘‘We think the court rightly instructed the jury that 
the woman was not, under the statute, technically an 
accomplice, for she could not have been indicted with 
him for the offense. Nor do we believe she could be 
indicted for the offense under our statute, and this 
liability to indictment is a fair test of determining the 
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legal relationship of the party to the case and the per- 
petrator. But though not strictly an accomplice, 
inasmuch as she is, in a moral point of view, impli- 
cated in the transaction, it would be proper for the 
jury to consider that circumstance in its bearing upon 
her eredibility.’’ Texas Court of Appeals, June 19, 1880. 
Watson v. State of Texas. Opinion by White, P. J. 


CONSTITUTIONAL LAW — FORMER CONVICTION — AS- 
SAULT AND MANSLAUGHTER.— The defendant commit- 
ted a violent assault upon one Morton, March 3d, 1879, 
and on the fourth day of March was prosecuted before 
the municipal court of Lewiston, and convicted of 
assault and battery. On the twenty-third day of 
March said Morton died of the injuries inflicted by 
the defendant, and the defendant was thereupon in- 
dicted for manslaughter, and when arraigned pleaded 
the former conviction of assault and battery in bar. 
Held, that the plea was no bar to the indictment. The 
general rule is that if the first indictment were such as 
the prisoner might have been convicted upon by proof 
of the facts contained in the second indictment, an 
acquittal or conviction on the first indictment will be 
a bar tothe second. 4 Bla. Com. 336; Rex v. Vander- 
comb, 2 Leach’s C. C. 708; Stark. Cr. Pl. 355 (lst Am. ed); 
Commonwealth v. Roby, 12 Pick. 496; 1 Chit. Cr. Law, 
453. This general rule is, however, subject to this ex- 
ception. When, after the first prosecution, a new fact 
supervenes, for which the defendant is responsible, 
which changes the character of the offense, and to- 
gether with the facts existing at the time constitutes a 
new and distinct crime, an acquittal or conviction of 
the first offense is not a bar to an indictment for the 
other distinct crime. Case of Nicholas, Foster’s Cr. L. 
64; Burns v. People, 1 Park. C. C. 183; Commonwealth 
v. Evans, 101 Mass. 25; State v. Hattabough, Cent. L. 
J., Aug., 1879, 87 (S. C. Indiana). While the defend- 
ant under the Maine statute may be convicted on the 
indictment of assault and battery, on failure of proof 
that death resulted from the injuries inflicted, still he 
may protect himself from being twice in jeopardy for 
that offense by pleading in bar the former conviction 
of the crime of assault and battery embraced in the 
indictment and not guilty of manslaughter, and then 
if convicted of manslaughter he shall have judgment 
therefor. If acquitted of manslaughter he shall have 
the benefit of his plea in bar as to assault and battery. 
2 Hale’s P. C. 255, 392; Arch. Cr. Pl. 352; Common- 
wealth v. Curtis, 11 Pick. 133; Stark. Cr. Pl. 370. 
Maine Supreme Judicial Court, January, 1880. State of 
Maine v. Littlefield. Opinion by Libbey, J. 

GRAND JURY—IRREGULARITY IN DRAWING JUROR 
DOES NOT VITIATE ACTS OF JURY — STATUTORY CON- 
STRUCTION.—The provisions of the second section 
of the act of Congress of June 30, 1879, prescribing the 
mode in which jurors in the Federal courts shall be 
drawn is mandatory; with this qualification, however, 
that an honest intention to conform to the statute and 
carry out its provisions in good faith is all that is re- 
quired. Where a grand jury was drawn under the 
provisions of this act, and the name of one of the 
jurors who assisted in finding the indictment was not 
put into the box’ by any competent authority, nor 
drawn from it, and there was no imputation that such 
name appeared in the venire through bad faith, held, 
to be a mere irregularity, which would not vitiate the 
action of the grand jury. U.S. Cir. Ct., 8S. D. Ohio, 
May, 1880. United States v. Ambrose. Opinion by 
Swayne, C. J. 


PRACTICE — WHEN CRIMINAL PROSECUTION COM- 
MENCES— REMOVAL OF CAUSE.—A criminal prosecu- 
tion is commenced, within the meaning of section 643 
of the Federal Revised Statutes, relating to the re- 
moval of such prosecution from a State to a Federal 
court, as soon asa warrant has been issued. Generally 
acriminal prosecution is commenced as soon as the 





warrant isissued. It has been so held in the case of 
Queen v. Brooks, 1 Denis. 217. This was an indict- 
ment upon 9 Geo. IV, ch. 69. By the fourth section of 
the statute it was declared: ‘‘*The prosecution for 
every offense punishable by indictment, by virtue of 
that act, shall be commenced within twelve calendar 
months after the commission of the offense.”’ The 
offeuse was committed December 4, 1845. The infor- 
mation before justices and warrant were on December 
19, 1845. Brooks was apprehended September 5, 1846, 
and Gibson, October 21, 1846. The indictment was 
preferred April 5, 1847. The question was reserved for 
the opinion of the judges whether the prosecution was 
commenced intime. They all concurred in holding 
that the prosecution was commenced within twelve 
calendar months after the commission of the offense. 
To the same effect see 1 East’s P. C. 186; Rex v. Wal- 
lace, R& R. C. C. 369; and Rex v. Phillips, Russ. & Ry. 
369. U.S. Cir. Court, N. D. Georgia, July, 1880. State 
of Georgia v. Post. Opinion by Woods, C. J. 
—_—__>___—_- 


OBITUARY. 


Lorp CHIEF BARON KELLY. 


N the recent death of Sir Fitzroy Kelly, Lord Chief 
Baron of the Exchequer, the English bench loses its 
oldest judge. He was bornin 1796. He had neither a 
public school nor a university education. He had held 
the offices of Solicitor-General and Attorney-General 
and had sat in Parliament. He began his legal career 
as a special pleader, aud was all his life famous asa 
critic of pleadings, but was heartily in favor of con- 
solidation and codification. He brought in a bill in 
Parliament to abolish capital punishment in all cases 
except treason and murder. When at the bar his earn- 
ings amounted to £25,000 annually, an income exceeded 
by none of his contemporaries except Lord Selbourne. 
The Times says: ‘‘ As a judge, the Lord Chief Baron 
showed the soundness for legal knowledge for which 
his career was a guaranty. His courtesy to those who 
appeared before him was unexceptionable. But he 
was a very slow judge, who asked numberless ques- 
tions about comparatively unimportant dates and 
facts; and while the matter of his decisions was sel- 
dom impeached, his Division got through less work 
than any other, and was less popular than any with 
suitors. He had some difficulty in hearing counsel, 
and more in making himself heard. His defects as a 
judge, indeed, were largely physical defects, due to 
the infirmities of age. His mind remained clear and 
his determination unshaken almost to the very end, 
and one of his acts a day or two before his death was 
to write a long letter of advice to a learned colleague.” 
He was a bounteous dispenser of hospitality, very fond 
of society, a great converser, a warm friend and a bitter 
enemy. It is possible that with him the title of Lord 
Chief Baron may perish, for under the new judicature 
act the Queen has power, by recommendation of a 
council of judges, to abolish the title on the post be- 
coming vacant. The Solicitors’ Journal says: ‘In re- 
spect to longevity, Sir Fitzroy Kelly kept up the tra- 
ditions of his office. Only nine appointments of Chief 
Baron have been made during the last ninety years. 
Sir William Alexander was appointed at the age of 
sixty-three, resigned at seventy, and died at eighty- 
one. Lord Lyndhurst, who occupied the post in the 
interval between his first and second Chancellorships, 
attained the age of ninety-two. Lord Abinger was 
appointed at sixty-five and died at seventy-five. Sir 
Frederick Pollock was appointed at sixty-one, re- 
signed at eighty-three and died at eighty-seven; and 
Sir Fitzroy Kelly was appointed at seventy and died 
at eighty-four. The title of Chief Baron appears to 
have been first used during the reign of Edward II. 
Walter de Norwich was appointed a Baron of the Ex- 
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shequer in 1311, and received a fresh patent in the fol- 
owing year on the death of Roger de Scotre, the then 
senior baron, and in the patent granted to his successor 
he is described as ‘nunc Capitalis Baro.’ He retired 
from the court during his tenure of the office of Treas- 
urer of the Exchequer, but returned to the bench in 
1317, and was then distinctly appointed as ‘ Capitalis 
Baro. 


NEW BOOKS AND NEW EDITIONS. 


SryMouR’s CARRIERS OF PASSENGERS. 





The Law of Carriers of Passengers, illustrated by Leading 
Cases and Notes. By Seymour D. Thompson. St. Louis: 
F. H. Thomas & Co., 1880. Pp. Ixiv, 619. 
HIS work is designed on the same plan as the same 
author’s recent work on Negligence, of which we 
have spoken very highly, and which more intimate 
acquaintance leads us to value more and more highly 
every day. The present volume contains 49 leading 
cases. The division of subjects is as follows: the obli- 
gation to receive and carry; when the relation of car- 
rier and passenger subsists; the obligation to carry 
according to advertisement or contract; the obligation 
to furnish safe and convenient stations and approaches; 
liability for negligence; contributory negligence; im- 
puted negligence; police duties; regulations of carri- 
ers; liability for assaults by his servants; contracts lim- 
iting his liability for personal injuries; use of another’s 
means of transportation—liability for consequential 
injuries; liability for damage by fault of connecting 
lines; street railway companies; carriers by water; 
liability in respect to baggage; remedies, procedure, 
and damages. The details of the execution are simi- 
lar to those in the work on Negligence, and the work 
is marked by the same excellencies of selection, anno- 
tation and general editing. We may well economize 
space and time by saying that we regard these works 
of Mr. Thompson as among the most conscientiously 
and intelligently executed, the most interesting, and 
the most useful practical law books ever issued from 
the American press. The volume, like its predeces- 
sors, is admirably printed. 


LAWRENCE’s Droit INTERNATIONAL. 
Commentaire sur les Eléments du Droit International et 
sur l'histoire des Progrés du Droit des Gens de Henry 
Wheaton, par William Beach Lawrence. Tome quat- 
riéme. Liepzig, F. A. Brockhaus, 1880. 


This edition of Mr. Lawrence’s commentary on 
Wheaton must be well received by a distinguished cir- 
cle of the legal profession—those who devote them- 
selves to the study of public law. Wheaton’s con- 
tributions to the law of nations are destined to a 
permanent place amidst the best of the text on that 
subject. ‘‘ The Elements of International Law” and 
“The History of the Law of Nations” are deservedly 
famous; and Mr. Lawrence’s commentaries — written 
in the ‘diplomatic language ’’— must add to this wide 
celebrity. 

Few departments of modern scientific thought have 
advanced more rapidly than the law of nations; and 
this progress needs to be constantly noted and to have 
attention directed to it. Mr. Lawrence’s work is, in this 
respect, a most valuable addition to Wheaton, but 
it is also, in many other respects, a valuable addition. 

The present volume of the commentaries is concerned 
with the second part of Wheaton’s “‘ Absolute Inter- 
national Rights of States,’ known as “ The Rights of 
Civil and Criminal Legis!ation,’”’ and particularly with 
the subdivision, ‘* Consular Jurisdiction ” (Juridiction 
Consulaire), ‘‘ Independence of the State as to its Judi- 
cial Power’”’ (Indépendance de |’Etat quant au pouvoir 
judiciaire), ‘‘ Extent of the Judicial Power over Crim- 
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inal Offense * (Etendue du pouvoir Judiciare quant aux 
délits criminels), and ‘ Legal Effects of a Criminal 
Sentence beyond the territorial limits of the State 
where such Sentence is pronounced ’”’ (Effets d’une 
sentence criminelle hors des limites territoriales ou elle 
a été prononcée). The subjects ‘*Consular Jurisdic- 
tion in Christian and non-Christian Countries’? and 
“ Extradition,” are most thoroughly discussed by the 
commentator, with an unusual wealth of citations, and 
with learned textual references to recent State papers, 
adjudications and authorities. 

This volume possesses the merit of a most excellent 
“*table des matiéres,’’ referring to the theme of each 
paragraph, which is also noted in the margins of the 
pages—a practice not only conducive to clearness of 
style, but of great assistance to the reader. The typo- 
graphical work is excellent. 

As America, both before and since its independence 
of European domination, has done so much toward a 
practical building up of the modern law of nations, it 
seems particularly fit that American authors should 
enter the domain of public law. It is a pardonable 
source of gratification that another American now fol- 
lows so ably in the footsteps of Wheaton. 

—_—_>__— 


CORRESPONDENCE. 


RELEASE OF DOWER. 


Editor of the Albany Law Journal: 

If your correspondent, ‘“‘F. L. M.,” will turn to the 
case of Gillilan v. Swift, 14 Hun, 574, he will find that 
his question concerning the omission of the usual 
words, ‘dower and right of dower,”’ has been diregtly 
answered by the courts of this State. While your an- 
swer, without reference to this case, is right in its re- 
sult, it seems to me, in one respect, to fall short of 
your usual accuracy of statement. The deed does not, 
it seems to me, “carry the interest of the wife in the 
premises,’’ as you suggest, but it rather estops her from 
asserting an interest. The difference may be purely 
theoretical, but it nevertheless exists. 

I am, sir, faithfully yours, . 
Francis LYNDE STETSON. 
NEw York, Oct. 11, 1880. 
Editor of the Albany Law Journal: 

Asa confirmation of your answer tothe query of 
“FF. L. M.,” page 298, vol. 22, see Elmendorff v. Lock- 
wood, 57 N. Y. 322. H. E. Morse. 

CLAYTON, Jefferson Co., N. Y., Oct. 11, 1880. 


[We think our theory is the right one. It is diffi- 
cult to conceive of a deed that shall estop a married 
woman, in the absence of fraud on her part, unless 
it effectually conveys her interest, and if it conveys 
her interest there is no need of resorting to the 
theory of estoppel. Our first correspondent will 
find that the reference of our second correspondent 
strongly confirms our view.—Ep. ALB. L. J.] 


Correct SOLUTION OF ‘‘MIDSUMMER’S’”’ PROBLEM. 


Editor of the Albuny Law Journal: 

Since “ Midsummer’s”’ problem has provoked so 
much antagonism and contradiction, I desire to keep 
the ball rolling, and suggest another solution, which, 
if not “‘capable of mathematical demonstration,” 
would probably be as satisfactory to all parties as any, 
and is certainly as practicable, viz.: lst, payment of 
costs; and, 2d, residue to the attorneys. I disclaim 
all novelty. Yours truly, 

OnE OF THEM. 

CINCINNATI, Oct. 5, 1880, 
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Aw InDIAN SUMMER PROBLEM. 


Editor of the Albany Law Journal: 

Reading the answers of your correspondents to 
“ Midsummer’s”’ problem, suggests to me to present to 
them and you the following: 

A being the owner of three lots, X, Y and Z, exe- 
cutes a mortgage upon them all, which is duly re- 
corded. He then alienates them as follows: 1st lot X 
to B; 2d lot Y to C; 3d lot Z to B. B then alienates 
his two lots as follows: Ist lot Z to D; 2d lot X to E. 

Upon foreclosure of the mortgage, in what order 
should the lots be sold? D. M. W. 

CAMBRIDGE, N. Y., Oct. 4, 1880. 





NEW YORK COURT OF APPEALS DECISIONS. 


Tt following decisions were handed down Tuesday, 

Oct. 12, 1880: : 

Judgment affirmed with costs— Atlantic State Bank, 
in Brooklyn v. Savery and ors., impleaded ; Argotsinger 
v. Vines; The People ex rel. Larrabee v. Mulholland, 
police justice, etc. —-Judgment reversed and new 
trial granted, costs to abide event — The Trustees of 
Forrestville Baptist Society v. Farnham and ors. ; Wine- 
gar v. Fowler.——Judgment affirmed, and case re- 
manded for the proper sentence to the court of ses- 
sions of the county of Albany — The People v. 
Cronin. —— Order affirmed with costs— In re Church- 
ill, to vacate, etc.; Tompkins v. Greene; Phinney v. 
Orth; Schell (Rodman) v. Devlin and ors., executors; 
Ammerman v. Peck; Ammerman v. Moore; In re At- 
torney-General v. The Guardian Mutual Life Inswrance 
Company.— Orders of General and Special Terms 
reversed with costs, and motion granted, costs to be 

id out of the fund—The People v. The National 

rust Company of New York. -—— Order of General 
Term reversed and judgment on report of referee 
affirmed with costs — Humlin v. Sears. 


——__.____— 
NOTES. 


R. JOHN D. PARSONS, Jr., of this city, has in 
press, to be issued in the course of three weeks, a 
volume of National Bank Cases, edited by Irving 
Browne, editor of this JouRNAL, on the same plan as 
Mr. Thompson's volume of like cases. The forthcom- 
ing volume will contain all the cases to date since the 
former volume, and also a copy of the National Bank- 
ing Act, with sectional references to the cases in the 
two volumes. ——In our note last week of the com- 
plaints of the Chicago Legal News, on Judge Harker’s 
decision prohibiting a woman from serving as master 
in Chancery, we distinctly wrote the name of the 
editor as “ Mrs.’’ Bradwell, but the compositor or 
proof-reader, wiser in his generation than the editor, 
carefully corrected it to ‘‘Mr.’’ We hasten to apolo- 
gize before the News annihilates us. 


Trial by jury, that much-honored palladium of civil 
rights, differs materially in the two countries. A 
Scottish criminal trial is a model of fairness and delib- 
eration. The accused is in good time served witha 
very precise indictment, along with a list of the wit- 
nesses to be used in evidence against him. At the trial 
the jurors are chosen by- ballot, and each is furnished 
with a printed copy of the indictment, with paper, 
pen and ink to write notes of evidence as it proceeds. 
The trial begins by the clerk of the court reading the 
indictment, by which means the exact nature of the 
accusation is openly and clearly defined, and there is 
no need for a lengthened prefatory harangue by coun- 
sel for the prosecution. The indictment being read 
the evidence is at once proceeded with. Any one can 
compare this precision with what occurs, and is occa- 
sionally complained of, in England. A Scottish jury 
may give a verdict of guilty, not guilty, or not proven, 
this last alternative being adopted when the evidence 


appears to be incomplete. There is no such alternative 
in England. In English criminal procedure the jury 
consists of 12 men, who must be unanimous in their 
verdict of guilty or not guilty; when not being able to 
agree, after hours of wrangling together, they are dis- 
missed, thereby occasioning a new trial. In Scotland 
the thing is conducted more in accordance with human 
nature. The jury is composed of 15 men, who, if not 
unanimous, may decide by a majority, such as 8 to 7, 
or possibly 14 to 1; by which means a juror with 
twisted notions, resolved on being singular, as often 
happens, is unable to thwart the ends of justice. The 
decision by a majority is accepted without demur. In 
the trial of civil cases, a latitude is also allowed. The 
jury consists, as in England, of 12 men; but if they 
have been in consultation for three hours a majority 
of nine is sufficient for a verdict. If after nine hours 
there be not a majority of nine, the jury may be dis- 
missed. These Scotch arrangements seem to be in all 
respects more rational than the practice prevalent in 
England and Ireland. No one ever heard of a miscar- 
riage of justice, civil or criminal, in Scotland, owing 
to decisions by a majority. The accurate and impar- 
tial method of summoning Scotch jurors, special and 
common, in itself merits commendation. 


Apropos of Judge Hammond’s learned decision and 
note, in United States v. Coppersmith, ante, 250, we 
call attention to the following extract from the West- 
minster Review, Vol. XX, p. 72, A. D. 1838; 1 Am. Jur. 
253: ‘‘The favorite classification of offenses is into 
felonies and misdemeanors; though these epithets give 
uo more idea of the nature of the offenses, to which 
they are applied, than if two Chinese words were used 
in their stead. A very vague idea of the quantum of 
punishment, which may be awarded to the offender, is 
the fullextent of the information conveyed by them; 
for some misdemeanors are punished as severely as 
many felonies, always excepting that iniquitous ad- 
junct to the punishment of all felonies, the forfeiture 
of goods and lands. Should an ignorant man wish to 
know something more of the meaning of these terms, 
he may learn that a starving child who steals a penny- 
loaf is guilty of a felony, while a man who forges the 
mark of the Goldsmith’s Hall on plate to any amount 
is only guilty of a misdemeanor. The man who ad- 
ministers an unlawful oath is guilty of felony, but the 
man who falsely swears away the life of another is 
only guilty of a misdemeanor. An apprentice, who 
appropriates a shilling to his own use received on his 
master’s account, commits a felony, while the man 
who maliciously destroys the dam of a mill-pond is 
only guilty of a misdemeanor. So much for classifica- 
tion and consistency.” 

From the same volume of the Jurist, p. 254, we ex- 
tract the following form of the advocate’s oath pre- 
scribed by law, adopted by the representative council 
of Geneva, June 20, 1834: ‘‘I swear before God, to be 
faithful to the Republic and Canton of Geneva; never 
to swerve from the respect due to the tribunals and to 
the authorities; not to advise or maintain any cause 
which does not appear tome to be just or equitable, 
unless in the defense of an accused; not to employ 
knowingly, in order to maintain the causes which shall 
be confided to me, any means contrary to the truth, 
and not to attempt to deceive the judges by any arti- 
fice, or by any false exposition of facts or of law; to 
abstain from all offensive personality, and not to ad- 
vance any fact against the honor and the reputation 
of the parties, unless it be indispensable to the cause, 
with which 1 shall be charged; not to encourage the 
commencement or the carrying on of any process, 
from any motive of passion or of interest; and not to 
refuse from any personal considerations, the cause of 





|.the feeble, the stranger, or the oppressed.” 
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CURRENT TOPICS. 


E have noted two recent utterances from the 
west, one in reference to the bench, the other 
to the jury. Mr. Gantt, in the current number of 
the Southern Law Review, in an article entitled ‘‘ Ju- 
dicial Nominations,” says some things to which we 
heartily assent. His belief that judicial nominations, 
if left to the bar, would without exception be good, 
coincides with our own. ‘‘The bar naturally and 
necessarily desires to see the best of its number ad- 
vanced to the place of honor.” ‘‘ Not only is the 
bar the most competent to judge of qualifica- 
tions for the judgeship, but it is more directly and 
vitally interested than any class of the community 
in the selection for the bench of him who possesses 
them in the fullest measure.” We would like to 
see judicial nominations always made by the bar. 
But we do not agree with Mr. Gantt that ‘‘ the prac- 
tice of electing judges by popular vote is essentially 
vicious.” We think it is theoretically right that 
the citizen should elect his judge as well as his law- 
maker or his governor. We do not know why the 
principal should directly appoint his own legislative 
and executive officers, and in the selection of judges 
be compelled to express his choice only through an 
agent of his own selection. And in practice we be- 
lieve that elected judges have generally been fitter 
than appointed judges. Such certainly is the history 
of our State. Undoubtedly we shall have Cardoza 
and Barnard cited against us, but we reply that the 
same influences which produced their election would 
probably have produced their appointment, and 
when they were elected they were unexceptionable 
men. Certainly abler men have rarely sat on the 
bench in New York city. Mr. Gantt’s idea springs 
from a distrust of the people which we believe to be 
unfounded. 


The same distrust of the people is disclosed in 
Mr. Thompson’s dedication to his excellent little 
book, ‘‘ Charging the Jury.” Although the author 
is a contingent judge— we hope to be elected — 
and although his book is dedicated to an excellent 
judge, we hardly think there is any necessity or ex- 
cuse for his somewhat studied attack upon the jury 
system, and his expressed preference for a one-man 
jury, especially as he admits that there is no proba- 
bility of any radical change of system. Mr. Thomp- 
son complains of the uniform verdicts against 
corporations. In our opinion they are quite right. 
If it were not for the jury, great corporations, like 
railroads and insurance companies, would oppress 
the community by their recklessness and unconsci- 
entiousness. The jury are an indispensable counter- 
acting influence like the different metal in a 
chronometer. When Mr. Thompson says the pro- 
vince of the jury “is in many cases a judicial White 
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Friars, whose privilege of sanctuary is pernicious to 
the best interests of society,” it seems to us he sac- 
rifices fact to a clever expression. Mr. Thompson 
complains of the unfitness of a jury, through inex- 
perience and ignorance, to pass on particular states 
of facts. Well, where will he get his Admirable 
Crichton of a judge who is any better fitted? The 
one as well as the other must be instructed by ex- 
pert testimony for the occasion. We dissent from 
Mr. Thompson’s view that a judge is much better 
qualified to weigh evidence than a jury. His very 
‘*expertness ” disqualifies him. Let us ask: Mr. 
Thompson why, if judges are so much fitter to pass 
on questions of fact than juries, it is deemed neces- 
sary in so many communities to prohibit the judges 
by legislative enactment from expressing their opin- 
ion on the facts to the jury? The truth is that 
judges and referees are very poor arbiters of fact, and 
that juries are right nineteen times out of twenty, 
and we believe, even ninety-nine times out of a hun- 
dred. Such is judicial experience and testimony. 
Do not the best judges shrink from passing on dis- 
puted facts? Is there a judge on the bench who would 
prefer to submit his right of person and property in a 
case of conflicting testimony to a judgerather than a 
jury? We never heard of one, and we believe if 
we could poll the bench we should hear an almost 
unanimous voice in favor of the theory of the jury 
system. In truth, Mr. Gantt’s and Mr. Thompson’s 
present utterances are simply those forms of speech 
in which intelligent men are prone to indulge about 
the ‘time ‘when they are temporarily tired of a re- 
public, fear that men are not fit to rule themselves, 
and yearn for a strong government. 


A correspondent, in commenting on our re- 
marks on the comparative number of reversals in 
the New York and ‘in the Illinois Supreme Court, 
calls our attention to the fact that the law under 
which Bradwell’s Reports are issued requires that 
no opinions should be published except in cases of 
reversal. We were aware of this fact, and our point 
was that the reversals in our Supreme Court in three 
years would not fill six volumes. We agree with 
our correspondent that the limitation of the reports 
to reversals is inexpedient. Our correspondent has 
ascertained that judging from one district ‘‘ fully 
two-thirds of the cases are affirmed.” Our recol- 
lection of statistics is that in our court at least three- 
quarters are affirmed. 

Two rather novel points as to the rights of authors 
in their literary productions have been recently 
ruled, one in England, the other in this country. 
Miss Genevieve Ward, it seems, has bought from 
Messrs. Merrivale and Grove the privilege of acting 
for a term of years a play called ‘‘ Forget me not.” 
Miss Ward has seen fit, in putting the play upon 
the stage, to omit a single character. Messrs. Mer- 
rivale and Grove sued to restrain her from making 
this omission, and Lord Coleridge has denied the 
application. The London News asks: ‘‘ If the man- 
ager of a theatre has a right to alter a play which 
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he has purchased the privilege to represent fora 
term of years, why might not a publisher be al- 
lowed to improve, according to his notions of im- 
provement, the novels, the poems, and the scientific 
treatises bought by him?” This is indeed a curious 
point. The probability is that the play is the better 
for the omission, and that the author would be glad, 
after an experience of the restoration, to consent to 
abide the manager’s discretion. It is said that Anna 
Dickinson is about to bring a similar suit to restrain 
Fanny Davenport from making changes in her play, 
“ An American Girl,” which the latter is acting. 


The other point is as to the copyright of Irving’s 
nieces in his works. We have commented on this case 
before. See 21 Alb. L. J. 162. It will be remem- 
bered that the copyright having expired, a firm pre- 
pared to issue a volume of selections from this 
author’s writings, entitled ‘‘Irving’s Works.” The 
Misses Irving and their publishers, George P. Put- 
nam’s Sons, sought a permanent injunction, claim- 
ing that after the expiration of his copyright, an 
author has, or his heirs have, a common-law 
right to control the publication of his works. They 
also claim a trade-mark right to the title ‘‘ Irving's 
Works.” The suit has just been decided in favor of 
the defendants. Beach, J., said: ‘‘I consider it 
settled by authoritative adjudications that an au- 
thor has no common-law right of property in literary 
works, after publication, id est, by printing and sale ; 
and even had it existed, the right was taken away 
by the act of Congress relating to copyright. Palmer 
v. De Witt, 2 Sweeny, 547; 8. C., 47 N. Y., 532, 539; 
Dudley v. Mayhew, 3 N. Y. 912; Millar v. Taylor, 
4 Burr, 2303. The defendants’ use of the title 
‘Irving’s Works’ does not interfere with any legal 
right of the plaintiffs. It is true they have applied 
it for many years to the author’s revised, corrected, 
and complete writings. But the defendants’ use 
does not mislead the public, because the application 
is to the author’s productions, although not revised 
or corrected, and in some instances incomplete. 
Nevertheless, what the defendants print and sell are 
in truth the works of Washington Irving as they 
originally appeared. They made no effort to induce 
the public to think their publication to be that of 
the plaintiffs. This designation could not be the 
exclusive property of the plaintiffs uniess it marked 
a published work which they had the exclusive 
right to print as against the defendants. This right 
they do not possess, and any one lawfully printing 
the writings of Irving may designate them ‘Irving’s 
Works.’ The name seems merely descriptive of an 
article of trade, of its qualities, its ingredients, and 
characteristics.” 





Professor Piazzi Smyth, the celebrated astronomer, 
and discoverer of the true inwardness of the Great 
Pyramid, has invented a method of criminal pun- 
ishment, combining efficiency with economy, which 
will commend itself to statesmen. He says: ‘Dr. 


Tanner’s mode of fasting furnislies us with the 
identical arm which the law has so long been in 
want of, prompt, salubrious, and mentally improv- 





ing — viz., starvation from every thing but cold 
water, for a period of one, two, or any number of 
days under forty. The thing can be put in force 
instantly and everywhere, and then behold the 
result! The present continually increasing expense 
of prisons to the community would be cut down to 
generally three days, in place of three years ; while 
the hitherto too well-fed vagabonds would be re- 
turned to society in a purer state of physical con- 
stitution, and with a lively presentiment, enforced 
by Nature herself, that they must work honestly in 
future if they would eat.” On this the London Law 
Times remarks: ‘‘The only weak point in the sys- 
tem appears to be the absence of any thing cor- 
responding to hard labor in aggravated crimes, and 
this might be supplied by a judicial direction to the 
gaoler to hold at the keyhole of the cell door, dur- 
ing certain specified hours, a savoury dish, the 
odor of which will pervade the cell. The nature of 
the dish should be varied in proportion to the seri- 
ousness of the crime and the tastes of the criminal, 
Offenders of the deepest dye should starve amid the 
fumes of roast goose, and Scottish criminals should 
suffer in the midst of an atmosphere of haggis.” 
Carrying out this idea, an odor of apple pie should 
tantalize the Yankee, the Southerner should be 
made to smell of hog and hominy, while the native 
of the western plains should snuff the scent of 
buffalo or ‘‘ grizzly” steak. Would not this be an 
effective treatment for tramps? We should not like 
to live in a country controlled by Carlyle, Ruskin 
and Professor Piazzi Pyramid Smyth. 





NOTES OF CASES. 


N Dicks v. Brooks, 43 L. T. (N. 8.) 71, the English 
Court of Appeal, it was held that a chromo- 
printed Berlin woolwork pattern is not a piratical 
copy of an engraving from the same design. The 
picture in question was Millais’ famous ‘‘ Huguenot.” 
The court said, per James, L. J.: ‘‘No doubt the 
art of the engraver is often of the very highest 
character of art, as in the print before me. It is 
difficult to conceive any thing of much higher skill 
or art than that which has by a wonderful combina- 
tion of lines and touches reproduced the very texture 
and softness of the hair, the very texture and soft- 
ness of the dress, and the wonderful look of love 
and admiration in the eyes of the young lady look- 
ing up at her lover — it is difficult to conceive, as I 
say, any art or skill greater than that. That art or 
skill was the thing I believe, and am satisfied, which 
was intended to be protected by the acts of Parlia- 
ment, and what we have to consider is whether the 
other thing which is before us is a copy of the en- 
graver’s work. Now, as to this woolwork pattern, 
I am satisfied upon the evidence that its production 
must have been aided by the man who produced it 
having before him a copy or a photograph of Mr. 
Brooks’ print in some shape or other, because the 
design is reproduced, the attitude is the same, and 
in some things in which the print differs from the 
picture, there appears to be a resemblance between 
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this thing and the print before me. But then is that 
a copy of the engraver’s work? It appears to me, 
without going into any etymological definition of 
the word ‘copy,’ but using the word copy in the 
ordinary sense of mankind as applied to the subject- 
matter before us, and as used in the act of Parlia- 
ment, the question is, Is it a piratical imitation of 
the engraver’s meritorious work in the print? Now 
I am of opinion, as a matter of fact, that the thing 
is not a copy, nor a piratical imitation, nor a colora- 
ble imitation, nor a piratical reproduction of Brooks’ 
engraving. The work itself was intended to be 
and appears at sight to be something intended for a 
totally different purpose, and not to be intended as 
a print in the ordinary sense of the word. It was 
intended to be printed, and was printed as a pattern 
for Berlin woolwork, not put forward in any way 
fraudulently, or as a sham, but really in truth in- 
tended to be, and it looks upon the face of it to be 
that which it is said to be, a pattern for working in 
Berlin wool. Now Iam of opinion that whatever 
may be the similarities between the one and the 
other, the attempt to produce, not the print but 
something which has some distant resembiance to 
the print, not by any thing in the nature of engrav- 
ing work, or the introduction of the engraving 
lines, but by what I might call a mosaic of colored 
parallelograms, is not in any sense of the word a 
piratical imitation of the print. Nobody would 
ever take it to be the print; nobody would ever buy 
it instead of the print; nobody would ever suppose 
that it was, to use the language of the first act, a 
base copy of the print in any sense of the word. It 
is a work of a different class of art intended for a 
different purpose, and in my opinion, no more cal- 
culated to injure, in the sense in which protection 
is given by these acts of Parliament, the print gud 
print, or the reputation of the engraver, or the com- 
mercial value of the property in the hands of the 
proprietor, than if the same group exactly were re- 
produced from the same engraving by waxwork at 
Madame Tussaud’s, or in a plaster of Paris cast, or 
if taking or using this print as the design or model 
something were devised from it as like it as could 
be for the purpose of being printed upon a surface 
of porcelain or upon any other material of that kind. 
I cannot conceive myself that such a reproduction 
of the subject as that, whether it is worked in 
tapestry or Berlin wool, printed upon china, or re- 
produced in earthenware, or any other material of 
that kind, is within the meaning of the act of Par- 
liament. What the act of Parliament intended to 
prevent was the piratical appropriation of the work 
of the engraver for the profit of some person minded 
to steal that work.” Baggallay, L. J., said: ‘‘I 
also am of opinion that this Berlin wool pattern is 
not a copy of a print protected by the statutes.” 
‘*Now it is perfectly clear that those words must 
receive some limitation, because if a lady was to 
paint upon a china plate and procure it to be baked, 
a copy of that print, or a copy reduced in size, or 
even of a portion of that or any other print, the 
acts could not be said to extend to such a case as 
that. So, in like manner, if a person were simply 





for his own amusement to etch, draw, or make a 
water-color, he would still be within the very strict 
meaning of the language, because he would have 
made a copy or copies of the print which is pro- 
tected.” ‘*Now I think in the case of Gambart v. 
Ball, 8 L. T. (N. 8.) 426, the object of those acts 
was very well pointed out as being of a two-fold 
character, first, the protection of the reputation of 
the engraver, and secondly, his protection against 
any invasion of his commercial property in the print. 
It seems to me idle to suggest that in this case the 
reputation of the engraver from whose hands that 
beautiful engraving proceeded, will suffer from the 
publication of a print intended for the purpose of 
ladies or others working in Berlin wool from it. It 
would be idle to suggest that his reputation could 
suffer, and as far as regards his commercial prop- 
erty, it appears to me to be almost as absurd to imagine 
that the commercial position of the owner of a print 
should suffer by the sale or the publication of this 
article. Now I would not desire to say that a rep- 
resentation of this print in chromo-lithography, 
executed with that high skill and art with which 
works of art are now executed in chromo-litho- 
graphy, of a character fitted to be framed and hung 
up in a person’s room or used as an ornament in that 
way, could not be treated as a copy of the print 
prohibited by the statute. I do not say that it 
would be so, but that it might be a matter of con- 
test. Looking at the deviations even in the subject- 
matter here you have no doubt a young man and a 
young woman standing up in the centre of the pic- 
ture, but beyond that almost every detail is altered 
from beginning to end. Again, you have no work 
of art in this woolwork pattern. The woolwork 
eventually to be made might probably be a work of 
art, but you cannot call this a work of art. You 
might almost as well call a representation of the king 
and queen on a gingerbread stall at a fair a work 
of art. I cannot, therefore, at all understand in 
what way this thing can be looked upon as a copy 
within the intent and meaning of these acts of Par- 
liament, and at present it is not necessary to go into 
any other part of the case.” Bramwell, L. J., said: 
‘‘ What these statutes intended was to protect the 
artist in engraving, and that what the Legislature 
contemplated was that his work, as an engraver, 
should not be pirated by any thing which copied 
what he had done, and the author of which availed 
himself of what the engraver had done for the pur- 
pose of making a copy which would be a substitute 
for what he had done. What really was in the con- 
templation of the Legislature at that time was that 
there should not be another plate made — another 
engraving —the engraver of which would have the 
benefit of what had been done by his predecessors.” 
‘‘There is a picture of which Mr. Brooks is not the 
owner, I mean the picture by Mr. Millais. It is 
conceded, as I understand, that anybody might have 
gone to that picture and made a fresh engraving of 
it upon a fresh plate, unless there had been some bar- 
gain which possibly might have precluded his having 
a right to do it if it was known to him, as to which 
I say nothing, because I know nothing. It is conceded 
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a multo fortiori that the person who prepared this 
might have gone to the picture and taken from it the 
materials for producing that which is produced here 
before us.” ‘‘ Butif that is so, if this Berlin wool pat- 
tern might with these trifling variations have been 
taken from the original picture without infringing the 
engraving, how can it be possible to say that the case 
is within the acts because the man who did it, instead 
of going to the picture (if he could have got access 
to it), thought it more convenient to take this en- 
graving, or possibly a smaller one, or possibly the 
etching —for any one of them would have served 
his purpose, because all he wanted was the outline 
and the scale in order to produce it with trifling 
variations, which do not identify it with this en- 
graving, and are no piracy of the engraver’s skill 
or art? How can it possibly be said that that is 
within the act? I really cannot think it is.” 


The Vienna Juristische Blaetter contains a decision 
by the Austrian courts on the formalities necessary 
to the execution of a will. The evidence showed 
that John P. intended to make a written testimony 
according to law. He procured a notary, N., to 
draw the same for him. The law requires that the 
testator shall subscribe the instrument; that he shall 
affirm the instrument to be his will before three 
competent witnesses, and that the witnesses shall 
sign the paper as witnesses. It appeared that the 
notary had written the will at his office; that then 
he had called in three clients of his to act as wit- 
nesses; that the will was read in their presence and 
in that of the testator, and then subscribed by them; 
that they did not speak with John P., and he was 
silent during the transaction. The notary, the tes- 
tator and the witnesses were the only persons present 
in the room. The will contained the following con- 
clusion: ‘‘I have declared, before the testamentary 
witnesses called in, these provisions to be my 
last will, and subscribe the same before them.” 
The Supreme Appellate Court decided that the will 
was not legully executed. They say: ‘‘The law 
does not indeed require that the affirmation shall be 
express and oral, in a certain formula, but it must 
be declared in a manner excluding any doubt of the 
witnesses, that the instrument contains the last will 
of the testator. The mere and silent presence of 
the latter at the reading of the instrument cannot 
be taken for such affirmation, the less so, as the wit- 
nesses do not state that they observed an utterance 
of the testator which would show in an unmistaka- 
ble manner that he had heard what was read, had 
understood it, and would have it in force as his last 
will.” 

ONE HUNDRED AND TWENT Y-SEVENTH 
MASSACHUSETTS REPORTS. 





HIS volume contains the following cases of gen- 
eral interest : 
Dubois v. Mason, p. 37. — Where one indorses a 
note, payable to the order of the maker, before 
negotiation and before indorsement by the maker, 
his liability is that of indorser, and not of joint 





maker, if when the note is negotiated the maker's 
name stands first on the back. 

Woodward v. Towne, p. 41.— An attorney in fact 
does not act ina ‘fiduciary character” within the 
meaning of the Federal bankrupt act. 

Connecticut River Railroad Oo. v. County Commis- 
sioners, p. 50.— A statute authorizing the taking of 
lands for the use of a railroad owned by the State, 
and of other railroads, without providing for com- 
pensation to the owners except from the earnings 
of the State railroad, is uncodnstitutional. 

Freeman's National Bank v. Savery, p. 78.—L., a 
member of the firms of 8. & Sons and P. & Co., 
made his own notes, payable to the order of P. & 
Co., and without authority indorsed them in the 
name of §. & Co. D., another member of the firm 
of P. & Co., then indorsed the name of that firm as 
first indorsers. They were presented to plaintiff 
for discount, before maturity, one by a broker and 
the other by D., who was known toit tobe a member ~ 
of the firm of P. & Co., and discounted by the 
plaintiff. §. & Sons had no benefit from the notes. 
Held, in an action against 8. & Sons, that the facts 
showed no conclusive notice of the invalidity of the 
indorsements. 

Mullen v. Old Colony Railroad Co., p. 86.—If one 
fraudulently obtains from another his signature to a 
discharge of a cause of action, the latter may main- 
tain the action without returning the money. 

Bradlee v. Warren Five Cents Savings Bank, p. 
107.— The treasurer of a savings bank cannot bind 
it by his indorsement in its name, although it had 
directed the sale of its notes, and authorized him 
to ‘‘draw all necessary papers and discharge all 
obligations.” 

Towne v. Fiske, p. 125.—A portable hot-air fur- 
nace and gas-fixtures in a house, although connected 
with the house in the usual manner, are not part of 
the realty. 

Churchill vy. Holt, p. 165.—An occupant of a build- 
ing, who has been compelled to pay damages for 
injuries sustained by another by falling into a hatch- 
way on the premises negligently left open and un- 
guarded by a third person, may maintain an action 
against such third person for indemnity. 

Donlan v. Provident Institution for Savings, p. 183. 
— The by-laws of a savings bank provided that de- 
positors should sign and conform to the by-laws; in 
case of loss or theft of the deposit-book, should 
give immediate notice to the bank; and that the 
bank would not be responsible for payment to a 
wrong person in absence of such notice. A. sub- 
scribed the by-laws by his mark, and was unable to 
read. Having died, his book was presented to the 
bank by one fraudulently personating him, and his 
deposit was paid by the bank. His executors had 
previously published the usual citation for proof of 
his will. The bank did not know of his inability to 
read, and had received no actual notice of the theft 
of the book nor of his death. Held, that the bank 
was not liable in an action by the executor for the 
deposit. 

Blagge v. Iisley, p. 191.— An action for seduction 
of adaughter may be maintained upon proof that 
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in consequence she became nervous and excitable, 
and did not appear to be herself, without proof of 
pregnancy or sexual disease. , 

Costello’ v. Crowell, p. 293.— A promissory note 
bearing in the margin the words, ‘‘ given as collat- 
eral security with agreement,” is not negotiable. 

National Mahaiwe Bank v. Peck, p. 298.— A bank 
discounted for B. two notes, one executed by him 
in his official capacity as town treasurer, and in- 
dorsed by P., and the other his individual note. 
B. at the time kept a deposit account with the bank, 
but the proceeds of the official note were not put to 
that account. The official note was not paid at 
maturity. The individual note matured the ‘next 
day after the official note, and exceeded the balance 
then on deposit to B.’s credit. The bank thereupon 
applied such balance on the individual note. Three 
days later P. tendered to the bank B.’s individual 
check, payable to and indorsed by himself in his 
official character, for such balance, and money sufli- 
cient therewith to pay the official note, and de- 
manded the note. The bank refused to give it up, 
and brought suit on it against P. Held, main- 
tainable. 

Huck v. Globe Insurance Co., p. 306.—A fire policy 
was conditioned to cease if the insured building 
should fall except as the result of fire. The build- 
ing was equally and completely divided by a brick 
partition wall, with communicating doors in each 
story. A girder in one half fell, bringing down 
substantially the whole of that part and the goods 
stored therein, but leaving the other part standing 
uninjured. . A fire afterward broke out in the fallen 
part, destroying every thing in it save the outer 
walls, the partition wall, and an elevator, but not 
communicating to the other part. Held, that no 
action on the policy could be maintained. 

Blumantle v. Fitchburg Railroad Co., p. 822.— A 
railway passenger had merchandise checked without 
disclosing its character. There was no evidence of 
any agreement to carry it as freight, nor that the 
baggage-master had any authority to receive it as 
freight or as personal baggage. Held, that the com- 
pany were not responsible for its loss, although the 
baggage-master knew the character of the baggage, 
and received similar packages from other passengers. 

Cromarty v. City of Boston, p. 329.— Where a 
foot-passenger, using due care, is injured by falling 
on a portion of a city sidewalk made of glass and 
iron, and worn smooth and slippery, solely in con- 
sequence of its slipperiness, he cannot maintain an 
action against the city therefor. 

Dows v. Faneuil Hall Insurance Co., p. 346. — 
Three policies of fire insurance provided substan- 
tially that the company should not be liable in case 
of explosion unless fire ensued, and then only for 
the damage by stch fire, one of the policies limiting 
the provision to the explosion of gunpowder or a 
steam-boiler; and one of them also provided that if 
a building should fall, except as the result of a fire, 
the insurance should immediately cease. By an ex- 


plosion of inflammable gas in the building insured, 
the larger part of the walls on two sides was blown 
out, and the roof and partitions fell in, and the 





ruins of the building and its contents were immedi- 
ately set on fire by coals from a stove therein. Held, 
that the company was liable on all the policies. 

Dempsey v. Gardner, p. 381.— The mere delivery, 
for value, of a bill of sale of a chattel to the pur- 
chaser does not vest title in him as against a subse- 
quent attaching creditor of the vendor. 

Commonwealth v. Holmes, p. 424.— Although a 
jury may convict on the uncorroborated testimony 
of an accomplice, yet, if evidence, introduced under 
objection for the purpose of corroboration, does not 
tend to connect the defendant with the crime, but 
it is left to the jury to say whether the principal evi- 
dence is corroborated, and they are instructed that 
if they are satisfied of the defendant’s guilt upon 
the whole testimony, they should convict, this is 
error. 

Commonwealth v. Munson, p. 459. — The statutes 
of Massachusetts provide, except in the case of 
Friends or Quakers, that magistrates or ministers 
may celebrate marriages, and also provide that mar- 
riages thus celebrated shall be valid although the 
magistrate or minister shall have exceeded his 
authority or jurisdiction; and do not enact that 
marriages not thus celebrated shall not be valid. 
Held, that a ceremony of marriage, performed in 
good faith by a man and a woman, at a public re- 
ligious meeting, no third person participating, and 
no magistrate nor clergyman nor any person sup- 
posed to be such being present, and neither party 
being a Friend or Quaker, is not a valid marriage 
under the law of Massachusetts. 

Hunter v. Farren, p. 481.— Where stones were 
thrown against plaintiff's shop by a blast, carelessly 
set off by a contractor employed on a neighboring 
public work, and his workmen left his shop in fear, 
and his business was consequently suspended, held, 
that he might recover for the interruption of his 
business, and the measure of damages was the value 
of the work thus prevented from being done. 

Searle v. Sawyer, p. 491.— A mortgagee of land 
out of possession may maintain an action for con- 
version against one who buys from the. mortgagor 
wood and timber which the latter has wrongfully 
cut from the premises, 

Potter v. Stevens Machine Co., p. 592.—A stock- 
holder of a corporation, who is also a creditor of 
the corporation, cannot enforce the personal liability 
of the stockholders for his debt, and one to whom 
he has assigned his claim, for the sole purpose of 
enforcing such liability, stands in no betver position. 

assent trains 
CONSTITUTIONAL LAW. 


By SAmvuzEt T. SPEAR, D. D. 


HE tenth volume of Otto’s Reports, recently pub- 
lished, and giving the cases decided by the Su- 
preme Court of the United States, at the October 
term, 1879, contains an unusual number of cases which 
involve and determine questions of cunstitutional law. 
The purpose of this article is to submit a brief state- 
ment of several leading cases of this character. 
1. The case of The People v. Weaver, 539, involved 
the question whether the law of 1866, enacted by the 
Legislature of New York for taxing the shares of 
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banks located in that State, and construed by the 
New York Court of Appeals to exclude in the valua- 
tion of these shares any deduction therefrom on ac- 
count of debts due by their owners, is in conflict with 
section 5219 of the Revised Statutes of the United 
States. This section permits the shares of National 
banks to be “included in the valuation of the per- 
sonal property of the owner or holder of such shares, 
in assessing taxes imposed by authority of the State 
within which the association is located,’’ with the 
qualification ‘‘that the taxation shall not be at a 
greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such 
State.’”’ The law of New York allows debt deductions 
in the valuation of ‘‘other moneyed capital in the 
hands” of its citizens; but the act of 1866, as ex- 
plained by the Court of Appeals, excluded bank shares, 
whether State or National, from this allowance. 

The Supreme Court, in the opinion stated by Mr. 
Justice Miller, held that under the National Constitu- 
tion the authority of States to tax the shares of 
National banks at all is derived from the enabling or 
permissive legislation of Congress, and that the New 
York law of 1866, when applied to these shares, did 
not conform to the conditions imposed by this legisla- 
tion. It denied to bank shares in their valuation the 
debt deductions which are by law permitted in the 
valuation of *‘other moneyed capital;"’ and this dis- 
crimination, when applied to the shares of National 
banks, was held to be inconsistent with the law of 
Congress. 

The Legislature of New York has since this decision 
changed the law, and provided that the holder of bank 
shares ‘‘shall be allowed all the deductions and ex- 
emptions allowed by law in assessing the value of 
other taxable personal property owned by individual 
citizens of this State.’’ Session Laws of 1880, ch. 596, 
§3. This obviates the objection of the Supreme Court 
to the bank tax law of 1866. 

2. The case of Kirtland v. Hotchkiss, 491, relates to 
the reserved power of the States to impose taxes upon 
their own citizens. Mr. Kirtland, who was a citizen 
of Connecticut, held obligations executed in Chicago, 
made payable in that city, and also secured by deeds 
of trust upon real estate there situated. According to 
the law of Connecticut these evidences of debt were 
taxable in that State as personal property. Mr. Kirt- 
land resisted this taxation as being repugnant to the 
Constitution of the United States, and finally carried 
the question to the Supreme Court. 

The court in this case decided that ‘‘ the Constitu- 
tion does not prohibit a State from taxing her resi- 
dent citizens for debts held by them against a non- 
resident, evidenced by his bonds, payment whereof is 
secured by his deeds of trust and mortgages upon 
real estate situate in another State,’’ and that “for 
the purpose of taxation, a debt has its situs at the 
residence of the creditor, and may be there taxed.’’ 
The question then whether Mr. Kirtland should in 
Connecticut, the place of his residence, be taxed on 
these obligations, belonged exclusively to the legisla- 
tive discretion of that State. The National Constitu- 
tion does not limit or quaiify this discretion. 

Mr. Justice Harlan, in stating the opinion of the 
court, said: ‘‘Solong as the State, by its laws prescrib- 
ing the mode and subjects of taxation, does not 
entrench upon the legitimate authority of the Union, 
or violate any right recognized or secured by the 
Constitution of the United States, this court, as be- 
tween the State and its citizen, can afford him no 
relief against State taxation, however unjust, oppres- 
sive, or onerous.’’ The cases cited in support of this 
general doctrine are McCulloch v. The State of Mary- 
land, 4 Wheat. 428; The Providence Bank v. Billings, 
4 Pet. 563; St. Louis v. The Ferry Co., 11 Wall. 423; 
and State Tax on Foreign-held Bonds, 15 id. 300. 





3. In Guy v. Baltimore, 434, the court, after citing a 
series of decisions in similar cases, proceeded to say: 
“In view of these,and other decisions of this court, it 
must be regarded as settled that no State can, consist- 
ently with the Federal Constitution, impose upon the 
products of other States brought therein for sale, or 
upon citizens because engaged in the sale therein, or 
the transportation thereto of the products of other 
States, more onerous public burdens or taxes than it 
imposes upon the like products of its own territory. If 
this were not so, it is easy to perceive how the power of 
Congress to regulate commerce with foreign nations 
and among the several States could be practically an- 
nulled, and the equality of commercial privileges 
secured by the Federal Constitution to citizens of the 
several States be materially abridged and impaired.” 

Applying this principle to the case in hand the court 
held that the ordinance of the city of Baltimore which 
under the name of wharfage charges, exacted higher 
fees from vessels laden with the products of other 
States than from vessels laden with the products of 
Maryland, is unconstitutional. The exaction was re- 
garded as being in effect “‘ taxation upon inter-State 
commerce,”’ and also as inconsistent with ‘“‘the power 
of Congress over the subject of commerce.”’ 

4. The Trade-mark cases, 82, brought before the 
court the question whether sections 4937-4947 of the 
Revised Statutes of the United States, providing for 
the registration of trade-marks in the Patent Office, 
and the act of August 14, 1876 (19 U. S. Stat. at Large, 
141), providing penalties for counterfeiting or illegally 
using the registered trade-marks of others, are author- 
ized by the Constitution of the United States. Two 
clauses of the Constitution were considered in dispos- 
ing of this point. 

The first of these clauses gives to Congress the power 
“to promote the progress of science and useful arts by 
securing for limited times to authors and inventors 
the exclusive right to their respective writings and 
discoveries."” The court held that a trade-mark is 
neither a writing nor a discovery within the meaning 
of the Constitution, and hence that this clause gives 
to Congress no authority to legislate in regard to it. 

The other clause authorizes Congress “to regulate 
commerce with foreign nations and among the several 
States, and with the Indian tribes.’’ This provision 
does not, in the judgment of the Supreme Court, sus- 
tain the trade-mark legislation of Congress. Even if 
the regulation of trade-marks were included in the 
power to regulate commerce —a point which the court 
did not decide — still such regulation would be limited 
to the commerce placed by the Constitution under the 
control of Congress, and could not be extended to the 
purely domestic commerce which is carried on within 
the boundaries of a State. The trade-mark legislation 
in question is evidently not thus limited. As remarked 
by Mr. Justice Miller, “its broad purpuse was to es- 
tablish a universal system of trade-mark registration, 
for the benefit of all who had already used a trade- 
mark, or who wished to adopt one in the future with- 
out regard to the character of the trade to which it 
was to be applied, or the residence of the owner, with 
the solitary exception that those who resided in 
foreign countries which extended no such privileges to 
us were excluded from them here.’’ Such being the 
character of the legislation, it was regarded by the 
court as an attempt to exercise “‘a power not confided 
to Congress.”’ 

As to the suggestion that the legislation might be 
held valid in application to foreign and inter-State 
commerce and commerce with the Indian tribes, Mr. 
Justice Miller replied that “it is not within the judi- 
cial province to give to the words used by Congress a 
narrower meaning than they are manifestly intended 
to bear, in order that crimes may be punished which 
are not described in language which brings them within 
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the constitutional power of that body.’’ The court 
could not undertake thus to revise and virtually alter 
the legislation of Congress. It declined to do so in The 
United States v. Reese, 2 Otto, 214. 

Mr. Justice Miller said in conclusion: ‘‘The ques- 
tions in each of these cases, being an inquiry whether 
these statutes can be upheld in whole or in part as 
valid and constitutional, must be answered in the neg- 
ative; and it will be so certified to the proper Circuit 
Courts.”’ 

5. In Ex parte Siebold, 371, certain sections of the 
Federal election laws, as contained in title XX VI of 
the Revised Statutes of the United States, and relat- 
ing to the appointment, powers and duties of supervis- 
ors of election and the powers and duties of marshals, 
and also the penal sections 5515 and 5522 of the same 
Statutes, came before the court for consideration. 
The main question was whether this legislation lies 
within the constitutional power of Congress. The 
provision of the Constitution upon which the legisla- 
tion rests for its validity is in these words: ‘The 
times, places, and manner of holding elections for sen- 
ators and representatives shall be prescribed in each 
State by the Legislature thereof; but the Congress 
may at any time by law make or alter such regula- 
tions, except as tothe places of choosing senators.” 
Art. 1, § 4. 

The court held that this section of the Constitution 
sustains the legislation, and on this ground declined 
to grant the application for a writ of habeas corpus in 
behalf of the petitioners who had been indicted and 
convicted under these statutes. The substantial es- 
sence of the opinion, as found in the elaborate deliver- 
ance of Mr. Justice Bradley, may be embraced in the 
following propositions: (1) That under this clause of 
the Constitution Congress may ‘‘ make” all the regu- 
lations in respect to such elections, ‘‘except as to the 
places of choosing senators,’’ or may ‘‘alter’’ those 
made by a State, either ‘‘wholly or partially.”’ (2) 
That the regulations made by Congress, so far as they 
are inconsistent with those made by a State, supersede 
and repeal the latter, and so far as they are not thus 
inconsistent, leave State regulations undisturbed, and 
simply operate concurrently with them. (3) That 
when Congress legislates on the subject the State laws 
which it ‘‘sees no occasion to alter’’ and does not 


alter, ‘‘but which it allows to stand, are in effect: 


adopted by Congress.’”’ (4) That Congress may, in the 
exercise of its supervisory power, impose new duties 
upon State officers of election, or addional penalties 
for any breach of duty or commission of fraud, and 
may enforce either the laws of the State or its own 
laws prescribing the duties of such officers, since the 
Governmeut of the United States is directly involved 
in and concerned with such elections. (5) That Con- 
gress has power to vest in the Circuit Courts of the 
United States the appointment of supervisors of 
election, as provided for by the statutes in question. 
(6) That the penal sections 5515 and 5522, defining the 
offenses for which indictments might be framed, and, 
on conviction, punishment might be inflicted, are an 
exercise of the power belonging to Congress, and that 
the Circuit Courts of the United States have jurisdic- 
tion to try and punish these offenses. 

The result in this case is a judicial affirmation of the 
constitutionality of those sections of the Enforcement 
Act of May 31, 1870, and the amendatory act of Feb- 
ruary 28, 1871, which furnished the sections of the 
Revised Statutes of the United States that came under 
the consideration of the court. 16 U. 8S. Stat. at 


Large, 140 and 433. The dispute between party politi- 
cians as to the validity of this legislation is settled by 
the highest judicial authority in the land. 

6. In Ex parte Clarke, 399, the same general ques- 
tions were before the court, and the same conclusions 
reached as in Ex parte Siebold. The indictment in 





this case was under section 5515 of the Revised Statutes 
of the United States, and the court held that Congress 
had power to pass the law under which the conviction 
was had, and that the Circuit Court had jurisdiction 
of the offense. The offense consisted in a violation of 
the law of Ohio, by Clarke, who was a State officer at 
an election for a representative in Congress. He vio- 
lated that law in not conveying the poll-book, after it 
had been sealed-up and delivered to him for that pur- 
pose, to the county clerk, and in allowing it to be 
broken open. 

Section 5515 of the Revised Statutes of the United 
States provides that ‘‘every officer of an election at 
which any representative or delegate in Congress is 
voted for, whether such officer of election be appointed 
or created by or under any law or authority of the 
United States, or by or under any State, territorial, 
district or municipal law or authority, who neglects or 
refuses to perform any duty in regard to such election 
required of him by any law of the United States, or of 
any State or Territory thereof, or who violates any 
duty so imposed,”’ or who does any of the other things 
specified in the section, ‘‘shall be punished as pre- 
scribed in section 5511” of the same Statutes. The 
recitals of this section covered the actions set forth in 
the indictment against Clarke. Hence the court, for 
the reasons stated in the case of Siebold, dismissed 
the application for habeas corpus and remanded the 
prisoner to the custody of the United States mar- 
shal. 

7. The case of Tennessee v. Davis, 257, relates to the 
right of removal in a criminal prosecution from a 
State court to the proper Federal court. Davis, who 
was a United States officer duly appointed as a deputy 
collector of internal revenue, and who had been in- 
dicted for murder in a State court of Tennessee, pre- 
sented to the proper Circuit Court of the United 
States his application to have the case removed thereto 
for trial, claiming the right under section 643 of the 
Revised Statutes of the United States. The judges of 
this court were divided in opinion on the question, 
and so certified to the Supreme Court. 

The section of the Revised Statutes, under which 
this right was claimed by Davis, provides that ‘‘ when 
any civil or criminal prosecution is commenced in any 
court of a State against any officer appointed under 
or acting by authority of any revenue law of the 
United States, now or hereafter enacted, or against 
any person acting by or under authority of any such 
officer, on account of any act done under color of his 
office or of any such law, or on account of any right, 
title or authority claimed by such officer or other per- 
son under such law,” the case may, by the proceeding 
specified in the section, be removed to the proper Fede- 
ral court for trial. The Supreme Court held that the 
petition for a removal of the case comes within the 
provisions of this statute. 

The question whether the statute itself is ‘‘an exer- 
cise of the constitutional power vested in Congress,” 
Mr. Justice Strong, in giving the opinion of the court, 
stated in the followingform: ‘Has the Constitution 
conferred upon Congress the power to authorize the 
removal, from a State court to a Federal court, of an 
indictment against a revenue officer for an alleged 
crime against the State, and to orderits removal before 
trial, when it appears that a Federal question or a 
claim to a Federal right is raised in the case, and must 
be decided therein ?”’ 

This question was answered in the affirmative. The 
leading points in the deliverance of Mr. Justice Strong, 
sustaining this answer, are the following: 1. That if 
the fact were otherwise, the National Government, 
acting within the States only through its officers and 
agents, would have no power to protect these officers 
and agents against State action, and might by such 
action be paralyzed in its operations. 2. That Con- 
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gress has authority to pass the necessary laws to carry 
into effect the judicial power of the United States. 
8. That this judicial power extends to ‘‘all cases in 
law and equity,’”’ whether civil or criminal, ‘arising 
under the Constitution, the laws of the United States, 
and treaties made or which shall be made under their 
authority.”” 4. That such cases arise whenever a cor- 
rect decision in regard to them depends upon the con- 
struction of the Constitution or a law or treaty of the 
United States. 5. That Congress, by a series of acts, 
commencing with the Judiciary Act of 1789, and pro- 
viding for the removal of cases from State to Federal 
courts, has expressed its legislative sense on this sub- 
ject. 6. That the Supreme Court of the United States 
has, in several instances, affirmed the power of Con- 
gress to authorize such removals. 7. That these re- 
movals constitute no invasion of State rights, as they 
exist under our dual system of government; but on 
the contrary, that a denial of the right of the National 
Government to remove, to take charge of and try any 
case “arising under the Constitution or laws of the 
United States’? would be ‘‘a denial of the conceded 
sovereignty of that government over a subject ex- 
pressly committed to it.’’ 

As to the question ‘‘ whether, if the case be remov- 
able from the State court, there is any mode and man- 
ner of proceeding prescribed by the act of Congress,”’ 
Mr. Justice Strong said that there was no difficulty. 
“The Circuit Courts of the United States have all the 
appliances which are needed for the trial of any crimi- 
nal case. They adopt and apply the laws of the State 
in civil cases, and there is no more difficulty in admin- 
istering the State’s criminallaw. They are not foreign 
courts.” 

8. The case of Strauder v. West Virginia, 303, camo 
before the court by a writ of error. Strauder, 
who isacolored person, was indicted, convicted, and 
sentenced for murder, in a State court of West Vir- 
ginia, and the judgment was confirmed by the Su- 
preme Court of that State. He applied, before trial, 
to have his case removed to the proper Federal court, 
because the law of that State excluded colored per- 
sons from serving as jurors, claiming the right to re- 
moval under section 641 of the Revised Statutes of the 
United States. His petition was denied by the State 
court, and the cause was forced to trial. 

The questions to be determined in this case were 
whether ‘‘every citizen of the United States has a 
right to a trial of an indictment against him by a jury 
selected and impanelled without discrimination against 
his race or color, because of race or color,’’ and whether, 
“if he has such aright, and is denied its enjoyment 
by the State in which he is indicted,’’ he may ‘ cause 
the case to be removed into the Circuit Court of the 
United States.’ Both of these questions were an- 
swered in the affirmative; the first, mainly in the light 
of that clause of the Fourteenth Amendment which 
forbids a State to “deny to any person within its 
jurisdiction the equal protection of the laws,” and 
which was held to be inconsistent with the jury law 
of West Virginia; the second, in view of section 641 
of the Revised Statutes of the United States, provid- 
ing for the removal of cases when this right is denied 
by any State, and also in view of sections 1977 and 
1978 of the same Statutes, enumerating somo of the 
rights and immunities guaranteed by tho Constitution, 
among which is “the full and equal benefit of all laws 
and proceedings for the security of person and prop- 
erty as is enjoyed by white citizens.” 

The jury law of West Virginia, in its exclusion of 
colored persons from juries, because of their color, 
was held to be unconstitutional, and this, of course, 
vitiated and rendered illegal the whole proceeding 
against Strauder. 

9. The case of Virginia v. Rives, 313, was a petition 





for a mandamus to compel Judge Rives, a United 
States judge in Virginia, who had ordered the removal 
of the cases of two colored men toa Federal court, 
and had, by writ of habeas corpus cum causa, placed 
them in the custody of the United States marshal, to 
rescind the order and restore the prisoners to the 
proper State authority. The grand jury that indicted 
tho prisoners, as also the jury summoned to try them, 
was composed entirely of the white race. After the 
trial had been entered upon, they petitioned the court 
for a mixed jury, composed in part of persons of their 
own race. This petition was rejected. They after- 
ward applied to Judge Rives to havo their cases re- 
moved to the Circuit Court of the United States for 
trial; and he granted the application, assuming to act 
under the authority of section 641 of the Revised 
Statutes of the United States. There was nothing in 
the Constitution or laws of Virginia excluding colored 
men from serving as jurors. 

Such being tho material facts, the question before 
the Supreme Court was whether, upon the showing of 
the petition for removal in these cases, Judge Rives 
had, under section 641 of the Revised Statutes, author- 
ity to order such removal. This question was an- 
swered in the negative, and a mandamus was granted 
for the restoration of the prisoners to the State au- 
thority. 

The controlling reason for this answer, .3 stated by 
Mr. Justice Strong, is the fact ‘‘ that to such a case— 
that is, a judicial infraction of the constitutional in- 
hibitions, after trial or final hearing has commenced — 
section 641 has no applicability.”” The section “‘was 
not intended to reach such cases. It left them to the 
revisory power of the higher courts of tho State, and 
ultimately to the review of this court.” There buing 
nothing in tho Constitution or laws of Virginia to ex- 
clude colored persons, because of their color, from 
serving on juries, tho proper remedy, in tho event of 
such judicial infraction in tho process of trial, which 
could exist and be known only after the trial was in 
actual progress, is not a removal of the case to a Fede- 
ral court, for which section 641 gives no authority, but 
an appeal to the higher courts of the State, and if the 
infraction be not thus corrected, then a review of the 
judgment by tho Supreme Court ot the United States 
by a writ of error. 

Moreover, the right secured by the Fourteenth 
Amendment is ‘‘ that, in the selection of jurors to pass 
upon tho life, liberty or property” of a colored man, 
“there shall be no exclusion of his race, and no dis- 
crimination against them because of their color.” 
This does not necessarily imply that the jury must in 
every such case bo composed of colored persons, or 
that a part of the jury should be of this class. “A 
mixed jury in a particular casc,’’ said Mr. Justice 
Strong, ‘is not essential to the equal protection of the 
laws, and the right to it is not given by any law of Vir- 
ginia, or by any Federal Statute. It is not, therefore, 
guarantecd by the Fourteenth Amendment, or within 
the purview of section 641” of the Revised Statutos 
of the United States. ‘‘The petition for a removal 
stated no facts that brought the case within the pro- 
visions of this section [641], and, consequently, no 
jurisdiction of the case was acquired by the Circuit 
Court of the United States.”’ 

10. The case of Ex parte Virginia, 339, was that of a 
petition from J. D. Coles, a judge of a county court 
of Virginia, who had been indicted ina United States 
District Court, and was under arrest, asking for a writ 
of habeas corpus and a writ of certiorari to bring up 
the record of the District Court, and of asimilar pe- 
tition from the State of Virginia, both of which peti- 
tions were regarded as presenting one case. The 
offense set forth in the indictment against Judge Coles 
was that, being charged by law with the duty of select- 
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ing grand and petit jurors, he had excluded or failed 
to select any colored citizens as such jurors, and that 
the ground thereof was their race or color. 

The Supreme Court, after affirming its own jurisdic- 
tion in the premises, proceeded to consider the merits 
of the case. Mr. Justice Strong, in stating the opin- 
ion of the court, remarked that the indictment and 
bench-warrant rest upon the Act of Congress of March 
1st, 1875, the fourth section of which declares: ‘*That 
no citizen possessing all other qualifications which are 
or may be prescribed by law shall be disqualified for 
service as grand or petit juror in any court of the 
United States, or of any State, on account of race, 
color, or previous condition of servitude; and any 
officer ‘or other person charged with any duty in the 
selection or summoning of jurors who shall exclude or 
fail to summon any citizen for the cause aforesaid 
shall, on conviction thereof, be deemed guilty of a 
misdemeanor, and shall be fined not more than five 
thousand dollars.” 18 U.S. Stat. at Large, 335. The 
validity of this statute rests upon the Fourteenth 
Amendment, which declares that no State shall “‘ deny 
to any person within its jurisdiction the equal protec- 
tion of the laws,” and that ‘‘ Congress shall have power 
to enforce by appropriate legislation the provisions of 
this article.’”” The purpose of the amendment was to 
put the colored race, as to civil rights, on a ‘ perfect 
equality with all other persons within the jurisdiction 
of the States,’’ and this includes “an impartial jury 
trial by jurors indifferently selected or chosen without 
discrimination against such jurors because of their 
color.’”? Congress has power, by appropriate legisla- 
tion, to make this purpose effective.”’ 

“Such legislation,’ said Mr. Justice Strong, ‘‘ must 
act upon persons, not upon the abstract thing denom- 
inated a State, but upon the persons who are the agents 
of the State in the denial of the rights which are in- 
tended to be secured. Such is the Act of March Ist, 
1875, and we think it was fully authorized by the Con- 
stitution.’’ The fact that the person upon whom the 
law acts holds an office under a State, and claims to 
act for the State, does not relieve him ‘from obliga- 
tion to obey the Constitution of the United States, or 
take away the power of Congress to punish his disobe- 
dience.’’ Moreover, the act of Judge Coles, in select- 
ing jurors, was not a judicial act, but ‘‘merely a 
ministerial act,’”’ and even if the act were judicial, he 
would be entitled to no immunity on this ground, 
since, as alleged in the indictment, ‘‘he acted outside 
of his authority, and in direct violation of the spirit 
of the State statute,’’ which statute gave him no au- 
thority for the exclusion, in selecting jurors, of “all 
colored men merely because they were colored.”’ 

Mr. Justice Strong said in conclusion: ‘*‘ Upon the 
whole, as we are of opinion that the ‘act of Congress, 
upon which the indictment against the petitioner was 
founded, is constitutional, and that he is correctly held 
to answer it, and as, therefore, no object would be 
secured by issuing a writ of habeas corpus, the peti- 
tions are denied.” 

These ten cases, especially the last six, present a 
body of very important decisions in the construction 
and application of the Constitution of the United States. 
Seldom has the Supreme Court had occasion in a single 
term to pass upon so many questions of this elementary 
character. Its uniform practice is to express opinions 
on constitutional points only as they arise in pending 
cases, and even then, so far only as may be necessary 
in determining these cases, The validity of the Fede- 
ral election laws, the right of tha National Govern- 
ment to protect its own officers and agents against 
State action, the interpretation of the Fourteenth 
Amendment in its guaranty of civil rights, and the 
power of Congress legislatively to enforce this guaranty 
form a cluster of questions, not only significant in 
themselves, but also significant by reason of the con- 





flicts of opinion which have existed in regard to them. 
The country now knows what the highest judicial tri- 
bunal of the land thinks in respect to these questions. 
Its exposition of law is alike final and conclusive. 


. 


——$————— 
DEGREE OF CARE REQUIRED FROM TRUS- 
TEES OF SAVINGS BANKS. 


NEW YORK COURT OF APPEALS, SEPTEMBER 21, 1880. 


Hon, Receiver, v. Cary. 


The trustees of asavings bank are bound to exercise, in 
the management of the affairs of the bank, ordinary 
care and prudence ; the same degree of care and pru- 
dence that men prompted by self-interest generally ex- 
ercise in their own affairs, and it is a breach of duty in 
trustees not to bestow such care and prudence. 

The trustees cannot set up as a defense for neglect, that they 
did not possess ordinary skill and judgment, as they by 
accepting the position of trustees undertake that they 
possess such a degree of skill and judgment. 

A savings bank was incorporated in 1867, and up to 1875, 
when a receiver was appointed, did business in leased 
premises. The depositsin the bank at no time exceeded 
about $70,000, aud during each year but one the ex- 
penses of the bank, including interest to depositors, 
exceeded its income. Atatime when the bank was 
substantially insolvent, the trustees purchased a lot 
costing $29,000, on which a building for the use of the 
bank, costing $27,000, was erected. In 1875 a receiver 
was app Dinted, and this building and lot, subject toa 
mortgage, and other assets, producing only about $1,000, 
constituted the whole property of the bank and the lot 
and building were afterward swept away by the mort- 
gage. In an action by the receiver against the trustees 
for the loss, held, that a jury were justified in finding 
that the trustees failed in exercising the prudence which 
the law requires and were liable for the loss sustained. 

Held, also, that the receiver of the bank might maintain 
the action, and that the same was triable at the Circuit 
before a jury. 

Held, also, that all the trustees need not be joined. 

Held, also, that a trustee was not relieved from liability by 
a discharge in bankruptcy. 


— by Marcus T. Hun, as receiver of the Cen- 
d tral Park Savings Bank, against John G. Cary and 
others, to recover damages for the loss alleged to be 
caused to the bank by the misconduct of defendants, 
who were its trustees. The opinion states the case. 
From a judgment in favor of plaintiff as to certain of 
the defendants, such defendants appealed. From an 
order of the General Term, granting a new trial as to 
Smith, one of the defendants, plaintiff appealed. 


F. C. Barlow, for plaintiff. 
E. Ellery Anderson, for defendants. 
A. Wakeman, for defendant Smith. 


Ear, J. This action was brought by the receiver 
of the Central Park Savings Bank of the city of New 
York against the defendants, who were trustees of the 
bank, to recover damages which, it is alleged, they 
caused the bank by their misconduct as such trustees. 

The first question to be considered is the measure of 
fidelity, care and diligence, which suth trustees owe to 
such a bank and its depositors. The relation existing 
between the corporation and its trustees is mainly that 
of principal and agent; and the relation between the 
trustees and the depositors is similar to that of trustee 
and cestut que trust. The trustees are bound to ob- 
serve the limits placed upon their powers in the charter, 
and if they transcend such limits and cause damage, 
they incur liability. If they act fraudulently or doa 
willful wrong, it is not doubted that they may be held 
for all the damage they cause to the bank or its depos- 
itors. Butif they act in good faith within the limits 
of powers conferred, using proper prudence and dili- 
gence, they are not responsible for mere mistakes or 
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errors of judgment. That the trustees of such corpo- 
rations are bound to use some diligence in the dis- 
charge of their duties cannot be disputed. All the 
authorities hold so. What degree of care and dili- 
gence are they bound to exercise? Not the highest 
degree; not such as a very vigilant or extremely care- 
ful person would exercise. If such were required, it 
would be difficult to find trustees who would incur the 
responsibility of such trust positions. It would not be 
proper to answer the question by saying the lowest de- 
gree. Few persons would be willing to deposit mouey 
in savings banks or to take stock iu corporations, with 
the understanding that the trustees or directors were 
bound only to exercise slight care, such as inattentive 
persons would give to their own business, in the man- 
agement of the Jarge and important interests commit- 
ted to their hands. When one deposits money in a 
savings bank, or takes stock in a corporation, thus 
divesting himself of the immediate control of his 
property, he expects, and has the right to expect, that 
the trustees or directors who are chosen to take his 
place in the management and control of his property 
will exercise ordinary care and prudence in the trusts 
committed to them — the same degree of care and pru- 
dence that men prompted by self-interest generally 
exercise in their own affairs. When one voluntarily 
takes the position of trustee or director of a corpora- 
tion, good faith, exact justice and public policy unite 
in requiring of him such degree of care and prudence, 
and it is a gross breach of duty, crassa negligentia, not 
to bestow them. 

It is impossible to give the measure of culpable neg- 
ligence for all cases, as the degree of care required de- 
pends upon the subjects to which it is to be applied. 
First Nat. Bank v. Ocean Nat. Bank, 60 N. Y. 278. 
What would be slight neglect in the care of a quantity 
of iron might be gross neglect in the care of a jewel. 
What would be slight neglect in the care exercised in 
the affairs of a turnpike corporation, or even of a 
manufacturing corporation, might be gross neglect in 
the care exercised in the management of a savings 
bank intrusted with savings of a multitude of poor 
people, depending for its life upon credit, and liable to 
be wrecked by the breath of suspicion. There is a 
classification of negligence to be found in the books — 
not always of practical value, and yet sometimes service- 
able —into slight negligence, gross negligence, and that 
degree of negligence intermediate the two, attributed 
to the absence of ordinary care; and the claim on be- 
half of these trustees is that they can only be held 
responsible in this action in consequerrce of gross neg- 
ligence, according to this classification. If gross 
negligence be taken according to its ordinary meaning, 
as something nearly approaching fraud or bad faith, I 
cannot yield to this claim; and if there‘are any authori- 
ties upholding the claim, 1 emphatically dissent from 
them. 

It seems to me that it would be a monstrous proposi- 
tion to hold that trustees intrusted with the manage- 
ment of the property, interests and business of other 
people, who divest themselves of the management and 
control of them, are bound to give only slight care to 
the duties of their trust, and are liable only in case of 
gross inattention and negligence; and I have found no 
authority fully upholding such a proposition. It is 
true that authorities are found which hold that trus- 
tees are liable only for crassa negligentia, which literally 
means gross negligence; but that axiom has been de- 
fined to mean the absence of ordinary care and dili- 
gence adequate to the particular case. 

In Scott v. Depeyster, 1 Ed. Ch. 513, 543, a case much 
cited, the learned vice-chancellor said: ‘I think the 


question in all such cases should and must necessarily 
be, whether they (directors) have omitted that care 
which men of common prudence take of their own 
concerns. To require more would be adopting too 








rigid a rule and rendering them liable for slight neg- 


lect; while to require less would be relaxing too much 
the obligation which binds them to vigilance and atten- 
tion in regard to the interests of those confided to their 
care, and expose them to liability for gross neglect 
only, which is very little short of fraud itself.” 

In Spering’s Appeal, 71 Penn. St. 11, Judge Shars- 
wood said: ‘They (directors) can only be regarded as 
mandateries— persons who have gratuitously under- 
taken to perform certain duties, and who are therefore 
bound to apply ordinary skill and diligence, but no 
more.”’ . 

In Hodges v. New England Screw Co.,1R. I. 312, 
Jencks, J., said: ‘“*The sole question is whether the 
directors have or have not bestowed proper diligence. 
They are liable only for ordinary care—such care as 
prudent men take in their own affairs.’’ And in the 
same case, Ames J., said: ‘‘They should not, there- 
fore, be liable for innocent mistakes, unintentional 
negligence, honest errors of judgment, but only for 
willful fraud or neglect, and want of ordinary knowl- 
edge and care.”’ The same case came again under con- 
sideration in 3 R. I. 9, and Green, C. J., said: ‘We 
think a board of directors, acting in good faith and 
with reasonable care and diligence, who nevertheless 
fall into a mistake, either as to law or fact, are not 
liable for the consequences.of such mistake.”’ 

In the case of Liquidators of the Western Bank v. 
Douglas, 11 Session Cas. (3d series) 112, Scotch, it is 
said: ‘‘Whatever the duties (of directors) are, they 
must be discharged with fidelity and conscience, and 
with ordinary and reasonablecare. It is not necessary 
that I should attempt to define where excusable re- 
missness ends and gross negligence begins. That must 
depend to a large extent on the circumstances. It is 
enough to say that gross negligence in the performance 
of such a duty, the want of reasonable and ordinary 
fidelity and care, will impose liability for loss thereby 
occasioned,” 

In Charitable Corporation v. Sutton, 2 Atk. 405, Lord 
Chancellor Hardwicke said that a person who acccepted 
the office of director of a corporation “is obliged to 
execute it with fidelity and reasonable diligence,”’ 
although he acts without compensation. 

In Litchyield v. White, 3 Sandf. 545, Sandford, J., 
said: ‘In general, a trustee is bound to manage and 
employ the trust property for the benefit of the ceslui 
que trust with the care and diligence of a provident 
owner. Consequently he is liable for every loss sus- 
tained by reason of his negligence, want of caution or 
mistake, as well as positive misconduct.”’ 

In Spering’s Appeal, supra, Judge Sharswood said 
that directors ‘tare not liable for mistakes of judg- 
ment, even though they may be so gross as to appear 
to us absurd and ridiculous, provided they were hon- 
est, and provided they are fairly within the scope of 
the powers and discretion confided to the managing 
body.” 

As I understand this language, I cannot assent to it as 
properly defining to any extent the nature of a direct- 
or’s responsibility. Like a mandatary, to whom he 
has been likened, he is bound not only to exercise 
proper care and diligence, but ordinary skill and judg- 
ment. Ashe is bound to exercise: ordinary skill and 
judgment, he cannot set up that he did not possess 
them. When damage is caused by his want of judg- 
ment, he cannot excuse himself by alleging his gross 
ignorance. One who voluntarily takes the position of 
director, and invites confidence in that relation, un- 
dertakes like a mandatary, with those whom he repre- 
sents or for whom he acts, that he possesses at least 
ordinary knowledge and skill, and that he will bring 
them to bear in the discharge of his duties. Story on 
Bailments, § 182. Such is the rule applicable to public 
officers, to professional men and to mechanics, and 
such is the rule which must be applicable to every per- 
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son who undertakes to act for another in a situation or 
employment requiring skill and knowledge; and it 
matters not that the service is to be rendered gratu- 
itously. 

These defendants voluntarily took the position of 
trustees of the bank. They invited depositors to con- 
fide to them their savings, and to intrust the safe- 
keeping and management of them to their skill and 
prudence. They undertook not only that they would 
discharge their duties with proper care, but that they 
would exercise the ordinary skill and judgment re- 
quisite for the discharge of their delicate trust. 

Enough has now been said to show what measure of 
diligence, skill and prudence the law exacts from 
managers and directors of corporations, and we are 
now prepared to examine the facts of this case for the 
purpose of seeing if these trustees fell short of this 
measure in the matters alleged in the complaint. 

This bank was incorporated by the act chapter 467 of 
the Laws of 1867, and it commenced business in the 
spring of that year in a hired building on the east side 
of third avenue in the city of New York. It remained 
there for several years, and then removed to the west 
side of the avenue between Forty-fifth and Forty-sixth 
streets, where it occupied hired rooms until near the 
time of its failure in the fall of 1875. During the 
whole time the deposits averaged only about $70,000. 
In 1867 the income of the bank was $942.12, and the 
expenses, including amounts paid for safe, fixtures, 
charter, current expenses and interest to depositors, 
were $5,571.34. In 1868 the income was $5,471.43, and 
the expenses, including interest to the depositors, 
$5,719.43. In 1869, the income was $3,918.27, and the 
expenses and interest paid $5,346.05. In 1870, the in- 
come was $5,784.09, and expenses and interest $7,040.22. 
In 1871 the income was #13,551.14, which included a 
bonus of $4,000 or $6,000 obtained upon the purchase 
of a mortgage of $40,000, which mortgage was again 
sold in 1874 at a discount of $2,000, and the expenses, 
including interest paid, wero $9,124.05. In 1872 the 
income was $5,100.51, and the expenses, including in- 
terest paid, were $7,212.49. Down to the first day of 
January, 1873, therefore, the total expenses, including 
interest paid, were $5,046 more than the income. To 
this sum should be added $2,000, deducted on the sale 
of the large mortgage in 1874, which was purchased at 
the large discount in 1871, as above mentioned, and yet 
entered in the assets at its face. From this apparent 
deficiency should be deducted the value of the safe and 
furniture of the bank, from which the receiver subse- 
quently realized $500. At the samo date the amount 
due to over one thousand depositors was about $70,000, 
and the assets of the bank consisted of about $13,000 
in cash and the balance mostly of mortgages upon real 
estate. 

While the bank was in_this condition, with a lease of 
the rooms then occupied by it expiring May 1, 1874, the 
project of purchasing a lot and erecting a banking- 
house thereou began to be talked vf among the trustees. 
The only reason put on record in the minutes of the 
meetings held by the trustees for procuring a new 
banking-house was to better the financial condition of 
the bank. In February, 1873, at a meeting of the 
trustees, a committee was appointed ‘‘on a site fora 
new building;’? and in March the committee entered 
into contract for the purchase of a plot of land, con- 
sisting of four lots, on the corner of Forty-eighth 
street and Third avenue, for the sum of $74,500, of 
which $1,000 was to be paid down, $9,000 on the first 
day of May then next, and $64,000, to be secured by a 
mortgage, payable on or before May 1, 1875, with inter- 
est from May 1, 1873, at seven per cent; and there was 
an agreement that payment of the principal sum se- 
cured by the mortgage might be extended to May 1, 
1877, provided a building should, without unavoidable 
delay, be erected upon the corner lot, worth not less 








than $25,000. This contract was reported by the com- 
mittee to the trustees at a meeting held April 7. 
On the first day of May, 1873, the real estate was con- 
veyed and the cash payment was made, and four sepa- 
rate mortgages were executed to secure the balance, 
one upon each lot. The mortgage upon the lot upon’ 
which the bank building was afterward erected was 
for $30,500. At the same time the bank became obli- 
gated to build upon that lot a building covering its 
whole front, 25 feet, and 60 feet deep, and not less than 
five stories high, and have the same inclosed by the 
first day of November then next. Upon that lot the 
bank proceeded, in the spring of 1875, to erect a build- 
ing covering the whole front and 76 feet deep and five 
stories high, at an expense of about $27,000, and the 
building was nearly completed when the receiver of the 
bank was appointed in November of that year. The 
three lots not needed for the building were disposed 
of, as we may assume, without any loss, leaving the 
corner lot used for the building to cost the bank $29,250; 
and wo may assume that that was then the fair value 
of the lot. This case may then be treated as if these 
trustees had purchased the corner lot at $29,250, and 
bound themselves to erect thereon a building costing 
$27,000. When the receiver was appointed, that lot 
and building, and other assets which produced less 
than $1,000, constituted the whole property of the 
bank; and subsequently the lot and building were 
swept away by a mortgage foreclosure, and this action 
was brought to recover the damages caused to the 
bank by the alleged improper investment of its funds, 
as above stated, in the lot upon which the building was 
erected. At the time of the purchase of the lot, the 
bank was substantially insolvent. If it had gone into 
liquidation, its assets would have fallen several thou- 
sand dollars short of discharging its liabilities, and 
this state of things was known to the trustees. It had 
been in existence about six years, doing a losing busi- 
ness. The amount of its deposits, which its managers 
had not been able to increase, shows that the enter- 
prise was an abortion from the beginning; either be- 
cause it lacked public confidence, or was not needed 
in the place where it was located. It had changed its 
location once without any benefit. It had on hand but 
about $13,000 in cash, of which $10,000 were taken to 
make the first payments. The balance of its assets 
was mostly in mortgages not readily convertible. One 
was a mortgage for $40,000, which had been purchased 
at a large discount, and we may infer that it was not 
very salable, as the trustees resolved to sell it as early 
as May, 1873, and in August, 1873, authorized it to be 
sold at a discount of not more than $2,500, and yet it 
was not sold until 1874. In this condition of things, 
the trustees made the purchase complained of, under 
an obligation to place on the lot an expensive banking- 
house. Whether, under the circumstances, the pur- 
chase was such as the trustees, in the exercise of 
ordinary prudence, skill and care could make, or 
whether the act of purchase was reckless, rash, extrava- 
gant, showing a want of ordinary prudence, skill and 
care, were questions for the jury. It is not disputed 
that under the charter of this bank, as amended in 
1868 (chapter 294), it had the power to purchase a lot 
for a banking-house, “ requisite for the transaction of 
its business.’”’ That was a power, like every other pos- 
sessed by the bank, to be exercised with prudence and 
care. Situated as this moribund institution was, was 
it a prudent and reasonable thing to do, to invest nearly 
half of all the trust fundsin this expensive lot, with 
an obligation to take most of the balance to erect 
thereon an extravagant building? The trustees were 
urged on by no real necessity. They had hired rooms 
where they could have remained; or if these rooms 
were not adequate for their small business, we may 
assume that others could have been hired. They put 
forward the claim upon the trial that the rooms they 
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then occupied were not safe. That may havo been a 
good reason for making them more secure, or for get- 
ting other rooms, but not for the extravagance in 
which they indulged. It is inferable, however, that 
the principal motive which influenced the trustees to 
“make the change of location was to improve the finan- 
cial condition of the bank by increasing its deposits. 
Their project was to buy this corner lot and erect 
thereon an imposing edifice, to inspire confidence, at- 
tract attention and thus draw deposits. 

It was intended as a sort of advertisement of the 
bank; a very expensivo one; indeed, savings banks 
are not organized as business enterprises. They have 
no stockholders, and are not to engage in speculation or 
money-making in a business sense. They arc simply 
to tako the deposits, usually small, which are offered, 
aggregate them and keep and invest them safely, pay- 
ing such interest to the depositors as is thus made, 
after deducting expenses, and paying the principal upon 
demand. It is not legitimate for the trustees of such 
a bank to seek deposits at the expense of present de- 
positors. It is their business to take deposits when 
offered. It is not proper for these trustees, or at least 
the jury may havo found that it was not, to take the 
money then on deposit and invest it in a banking- 
house merely for the purpose of drawing other depos- 
its. In making this investment, the interests of the 
depositors, whose money was taken, can scarcely be 
said to have been consulted. 

It matters not that tho trustees purchased this lot 
for no more than a fair value, and that the loss was 
occasioned by the subsequent general decline in the 
value of real estate. They had no right to expose 
their bank to the hazards of such a decline. If the 
purchase wasan improper one when made, it matters 
not that the loss came from the unavoidable fall in the 
value of the real estate purchased. The jury may 
have found that it was grossly careless for the trustees 
to lock up tho funds in their charge in such an invest- 
ment, where they could not be reached in any emerg- 
ency which was likely to arise in the affairs of the 
crippled bank. We conclude, therefore, that the evi- 
dence justified a finding by the jury that this was not 
a case of mere error or mistake of judgment on the 
part of the trustees, but that it wasa case of improvi- 
dence, of reckless, unreasonable extravagance, in which 
the trustees failed in that measure of reasonable pru- 
dence, care and skill which the law requires. 

This case was moved for trial at a Circuit Court, and 
before the jury was impaneled the defendants claimed 
that the case was improperly in the Circuit, and that 
it should be tried at the Special Term, and the court 
ordered that the trial proceed; and at the close of the 
evidence the defendants moved that the complaint be 
dismissed, on the ground that the action was nota 
proper one to be tried before a jury and should be 
tried before the equity branch of the court. The 
motion was denied, and these rulings are now alleged 
for error. The receiver in this case represents the bank 
and may maintain any action the bank could have 
maintained. The trustees may be treated as agents of 
the bank (/n re German Mining Co., 27 Eng. Law & Eq. 
158; Belknap v. Davis, 19 Me. 455; Bedford R. R. Co. 
v. Bowser, 48 Penn. St. 29; Butts v. Woods, 38 Barb. 
181; Austin v. Daniels, 4 Den. 299; Ohio& M. R. R. 
Co. v. McPherson, 35 Mo. 13), and for any misfeasance 
or nonfeasance causing damage to tho bank they were 
responsible to it, upon the same principle that any 
agent is for like cause responsible to his principal. It 
has never been doubted that a principal may sue his 
agent in an action at law for any damages caused by 
culpable misfeasance or nonfeasance in the business of 
the agency. The only relief claimed in this complaint 
was a money judgment, and we think it was properly 
tried as an action at law. No equitable rights were to 





be adjusted, and there was no occasion to appeal to an 
equity forum. 

Treating this therefore as an action at law, it fol- 
lows also that the objection taken, that the other 
trustees should have been joined as defendants, cannot 
prevail. In actions ex delictw the plaintiff may suc 
one, some or all of the wrong-doers. Liquidators of 
Western Bank v. Douglas, 22 Sess. Cas. (3d series) 475, 
Scotch; Barbour on Parties, 203. 

The defendants Hoffman and Gearty filed petitions 
for their discharge in bankruptcy after the commence- 
ment of this action, and were discharged before judg- 
ment, and they alleged such discharge as a defense to 
the action. The trial judge and General Term held 
that the discharge furnished no defense, and we are of 
the same opinion. This claim was purely for unliqui- 
dated damages occasioned by atort. Such a claim is 
not provable in bankruptcy, and therefore was not 
discharged. U.S. R.S. (2d ed.), §$ 5115, 5119, 5067 to 
5071; Zimmon v. Ritterman, 2 Abb. (N. 8S.) 261; Kel- 
logg v. Schuyler, 2 Den. 73; Crouch v. Gridley, 6 Hill, 
250; In re Wiggers, 2 Biss. 71; In re Clough, 2 Ben. 508; 
In re Lidle, 2 Bank. Reg. 77. 

I conclude, therefore, that the judgment appealed 
from should be affirmed. 

The appeal by the plaintiff from the order of the 
General Term, granting a new trial as to defendant 
Smith, must, for reasons stated on the argument, be 
dismissed, with costs. 


All concur. 
—--- > 


ESCAPED CRIMINAL MAY NOT MAINTAIN 
APPEAL FROM CONVICTION. 


CALIFORNIA SUPREME COURT, JULY 20, 1880. 


PEOPLE OF CALIFORNIA VY. REDINGER. 

When one convicted of acrime has escaped from custody 
he has, while he remains at large, no right to appear by 
counsel and prosecute an appeal from the judgment of 
conviction. 

PPEAL from the Superior Court of Colusa County. 
The opinion states the case. 


A. L. Hart attorney-general, for the people. 
John C. Dewel, for appellant. 


THORNTON, J. ‘The defendant was indicted for the 
murder of one James King; was tried in the District 
Court of Colusa county under this indictment, and on 
the 16th of December, 1870, convicted of murder in 
the first degree. Theo defendant moved for a new 
trial, which was denied. The court in due course pro- 
nounced sentence of death by hanging. The defend- 
ant prosecuted an appeal to this court, notice of the 
samc having been served on tho 9th of February, 1880, 
and the cause was here for argument at the session of 
May, 1880, held at the city of Sacramento. 

When the cause was called for argument, the attor- 
ney-general moved the court for an order dismissing 
the appeal on the ground that since the appeal was 
taken the defendant had escaped from jail, and was 
no longer in custody to abide the sentence of the court. 
This fact is certified to the court by the affidavit of the 
sheriff of the county aforesaid, in whose custody the 
prisoner had been since the conviction and sentence 
above mentioned, who deposes under oath that the 
defendant, by stratagem and force, on tho 5th day of 
April last, escaped from the jail aforesaid, and was 
then at large. The affidavit bears date the 19th day of 
May, 1880. Of the escape there is no denial. 

The question is one of interest and importance; is 
new in this State, no case decided by any of its courts 
having been produced tous. Several cases were called 
to our attention on the argument of this motion, and 
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a reply has been made on behalf of defendant. An 
objection was taken by the attorney-general to any 
one being heard for the defendant, on the ground that 
this' court ought not to recognize any one as counsel 
for him after he had voluntarily withdrawn himself 
from the jurisdiction of this court and the court in 
which the conviction was had and sentence pronounced. 
However, a brief was allowed to be filed on behalf of 
defendant, which has been since done. 

In discussing the motion several cases were brought 
to our notice by the attorney-general. We have ex- 
amined these cases and others not cited on the argu- 
ment. 

The earliest decision bearing on the point is in an 
anonymous case in Maine (see 31 Me. 592), decided 
in 1850. Itisthus reported: ‘A defendant had been 
tried and convicted upon an indictment for an aggra- 
vated offense. He excepted, and was committed for 
want of sureties to appear at the law term, at which 
the exceptions were to be heard. Meanwhile he 
escaped. His counsel proposed to argue the excep- 
tions. But the court declined to hear the case until 
the defendant should be again in custody.”’ 

Sherman v. Commonwealth was decided by the Vir- 
ginia Court of Appeals in 1858. See 14 Gratt. 677. In 
this case Sherman was convicted of a felony, and was 
sentenced to six years’ imprisonment in the peniten- 
tiary. He obtained a writ of error from the Court of 
Appeals, which was directed to operate as a superse- 
deas to the judgment. While it was pending in the 
appellate court, Sherman broke jail and absconded. 
The attorney-general moved the court fora rule upon 
the prisoner to show cause why the court should not 
set aside the supersedeas, or postpone the hearing of 
the cause until the prisoner should return to the proper 
custody. This order was made, and the motion was 
afterward argued on behalf of the Commonwealth and 
the plaintiff in error. The court adjudged that so 
much of the order awarding the writ of error as di- 
rected it to operate as a supersedeas be discharged, and 
further ordered that the writ of error be dismissed on 
the lst of May next, 1859, unless it should be made to 
appear to the court on or before the day above named 
that the plaintiff in error is in the custody of the 
proper officers of the law. This judgment was after- 
ward approved by the same court in Leftwich’s case, 
in which defendant had been convicted of a felony. 
See 20 Gratt. 723, decided in 1870. 

The case cited from Massachusetts (Comm. v. An- 
drews, 97 Mass. 543) was decided in 1867. Andrews was 
convicted of receiving stolen property. He alleged 
exceptions, which were allowed, and was held in jail 
to prosecute. When the case was called in the Su- 
preme Court, the attorney-general suggested that the 
defendant had broken jail and was at large, and asked 
that he should be defaulted, and the exceptions over- 
ruled without argument. The court heard argument 
on the motion by the counsel for defendant, who 
stated (as appears from the report) the points in his 
behalf with force and clearness; and we would infer, 
from what is stated in the report, that the motion was 
elaborately argued by the counsel who spoke for the 
defendant. The court granted the motion. We insert 
here the brief opinion: 

“The defendant, by escaping from jail, where he was 
held for the purpose of prosecuting these exceptions 
and abiding the judgment of the court thereon, has 
voluntarily withdrawn himself from the jurisdiction 
of the court. He is not present in person, nor can he 


be heard by attorney. A hearing would avail nothing. 
If a new trial should be ordered, he is not here to an- 
swey further; if the exceptions are overruled, a sen- 
tence cannot be pronounced and executed upon him. 
The attorney-general has a right to ask that he should 
be present to receive the judgment of the court. 1 
Chit. Crim. Law, 663; Rex v. Caudwell,17 Q. B. 503. 





So far as the defendant has any right to be heard 
under the Constitution, he must be deemed to have 
waived it by escaping from custody, and failing to ap- 
pear and prosecute his exceptions in person, according 
to the orderof the court under which ho was com- 
mitted. Defendant defaulted. Exceptions overruled.” 

The People v. Genet, 59 N. Y. 80 (1874), is also cited. 
In {this case the defendant had been convicted of a 
felony, and upon this conviction was committed to 
custody to await sentence pending an application for 
the settlement of a bill of exceptions. When this bill 
was presented for settlement, the court declined to 
settle it on the ground that the defendant had, since 
the conviction, escaped from custody; had absconded, 
and was then at jlarge. An application was made to 
the Supreme Court for a mandamus to compel the 
trial court to settle and seal the bill of exceptions. 
The Supreme Court denied tho application, and the 
matter was brought on appeal before the Court of 
Appeals. This court affirmed the order of the Su- 
preme Court. The Court of Appeals held it essential 
to any step, on behalf of a person charged with felony 
after indictment found, that he should be in actual 
custody by being in jail, or constructively, by being 
let to bail. The court, per Johnson, J., said: 

“The whole theory of criminal proceedings is based 
upon the idea of the defendant being in the power and 
under the control of the court, in his person. While 
the Constitution and the statute provide him with 
counsel, and the statutes give the right of appearance 
by attorney in civil cases, they are silent in respect to 
the representation of persons charged with felony by 
means of an attorney; and in regard to those charged 
with lesser offenses, the statutes permit them to be 
tried in their absence from court only on the appear- 
ance of an attorney duly authorized for that purpose. 
This authority, it has been held, must be special, and 
distinctly authorize the proceedings. People v. Petry, 
2 Hilt. 525; People v. Wilkes, 5 How. Pr. 105. Even in 
the absence of statutory regulations, this rule has been 
enforced in the courts of the Uuited States. United 
States v. Mayo, 1 Curtis’ C. C. 433. In criminal cases 
there is no equivalent to the technical appearance by 
attorney of defendant in civil cases, except the being 
in actual or constructive custody. When a person 
charged with felony has escaped out of custody, no 
order or judgment, if any should be made, can be 
enforced against him; and courts will not give their 
time to proceedings which for their effectiveness must 
depend upon the consent of the person charged with 
crime.”? The opinion ends with this remark: ‘“* We 
think they (referring to the statutes of New York giv- 
ing to defendant a right to make a bill of exceptions) 
do not require the courts to encourage escapes and 
facilitate the evasion of the justice of the State by 
extending to escaped convicts the means of reviewing 
their convictions.”’ 

In Smith v. United States, 94 U. S. 97 (1876), the 
plaintiff in error had been convicted of some offense 
(the report ‘does not state the offense), and had sued 
out a writ of error to the United States Supreme 
Court to have the conviction reversed. Afterward he 
escaped from custody. The cause was docketed in the 
Supreme Court, December 29, 1870. It had been con- 
tinued at every term up to the time of the decision, 
for the reason that no one had appeared to represent 
the plaintiff in error. At the October term, 1876, the 
court, on motion, dismissed the writ for want of prose- 
cution, but on motion of counsel for the plaintiff, 
reinstated it, who moved to have it set down for argu- 
ment. The court denied the motion, and ordered 
that unless the plaintiff in error submitted himself to 
the jurisdiction of the court below on or before the 
first day of the next term of the court, the cause is to 
be left off the docket after that time. The court held, 
in this case, that it was within its discretion to refuse 
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to hear a criminal case in error, unless the convicted 
party suing out the writ is where he can be made to 
respond to any judgment it might render. It thus 
declared it, per Waite, C. J.: 

**In this case it is admitted that the plaintiff in error 
has escaped, and is not within the control of the court 
below, either actually, by being in custody, or con- 
structively, by being out on bail. If we affirm the 
judgment, he is not likely to appear to submit to his 
sentence; if we reverse it, and order a new trial, he 
will appear or not, as he may consider most for his in- 
terest. Under such circumstances, we are not inclined 
to hear and decide what may be a moot case.”’ 94 U. 
S. 97. 

In Queen v. Caudwell, 17 Q. B. 503 (November, 1851), 
the defendant had been convicted of perjury, and 
sentenced to seven years’ transportation. Pigott, for 
the defendant, was about to move foranew trial. It 
appeared that the defendant was absent. Lord Camp- 
bell, C. J., said: “The defendant must be in court.” 
Erle, J., concurred, and mentioned a like ruling by 
Lord Denman in a case where he (Erle) was for the de- 
fendant. Lord Campbell added: ‘This is peculiarly a 
case where the rule ought to be enforced, because the 
sentence has been passed on him, and is evaded by his 
absence. When he appears you may renew your mo- 
tion.” He referred to Rex v. De Baringer, 3M. & 8. 
67. The motion was not heard, on the ground that the 
defendant was not forthcoming to meet his sentence. 
(Campbell, C. J.; Patterson and Erle, JJ., concurring.) 

See, also, Queen v. Chichester, 17 Q. B. 514 (Novem- 
ber 24, 1851), where on motion for judgment against 
defendant, who had suffered judgment to go by de- 
fault on an indictment for nuisance, and without 
laches of the prosecution, the defendant having gone 
out of reach before he could be served with notice to 
appear for judgment, the court refused to pass sen- 
tence in his absence, although it appeared that the re- 
moval of the nuisance, which was to a public naviga- 
tion, was important, and that the judgment of the 
court was wanted to authorize the abating it. The 
court held that the remedy was by process of out- 
lawry. 

In the case under consideration, has the defendant 
waived the right to have his case considered and deter- 
mined? This was held, in so many words, in the case 
from Massachusetts (Commonwealth v. Andreirs, 
supra), and the same may be regarded as the rule laid 
down and acted on in the Virginia cases (Sherman’s 
case and Leftwich’s case, supra). The determination 
under the facts here presented not to hear the cases was 
considered within the discretion of the court— the 
discretion to be exercised to be a judicial discretion 
within limits defined by the law. In Genet’s case, 
supra, the right to have a bill of exceptions settled 
was held not to exist on behalf of an escaped convict. 
In the case in Maine the court refused to hear the ar- 
gument; and in the case from New York (59 N. Y. 80), 
the right to be represented by counsel, guaranteed 
both by the Constitution and statutes to defendants 
in cases of felony, is held not to exist when the de- 
* fendant is not actually or constructively in custody, so 
that the sentence ef the court can be enforced when 
pronounced. An exception to that rule is referred to 
in the opinion as to offenses less than felony. 

The provision of the Constitution of this State, both 
in the first Constitution and that recently adopted, as 
regards this right, is, ‘‘to appearand defend in person 
and with counsel.”” The former Constitution had ap- 
pended to this provision, ‘‘as in civil actions.’”” That 
is omitted in the instrument of 1879. The language is 
suggestive, and indicates that the party charged is not 
allowed to appear and defend by counsel, but wilh 
counsel —the person acting as counsel to be present 
with the defendant, and not without him. In these 


words it seems as if the power to appear and defend, 





at least in a case amounting to felony, does not exist 
in the counsel at all in the absence of the defendant. 
This view seems to be sustained by the statute of this 
State, and to be derived from a history of the law re- 
garding counsel in criminal cases. 

The history of the law as regards capital cases will 
be found in Blackstone’s Commentaries. See Book 4, 
355, 356. This author seems to doubt whether it was 
not allowed by the ancient law of England, and cites 
the Mirror, ch. 3,$1. In a note it is said that the 
right of counsel to plead for them was first denied to 
prisoners by a law of Henry I (ch. 47, 48), which is 
construed as an erroneous interpretation of tho law. 
However, this author states it is a settled rule at 
common law that no prisoner should be allowed a 
counsel upon his trial on the general issue in any cap- 
ital crime, unless some point of law arose which was 
proper to be debated. The denial was on the ground 
that the judge was counsel for the prisoner—a right 
of but little worth when a Jeffries or Scroggs presided. 
The privilege was only accorded in the case of State 
criminals by the statute of 7 William III, ch. 3 (Prof- 
fatt’s Jury Trial, § 205). This statute applied to all 
cases of such high treason as worked corruption of 
the blood, misprision of treason, except treason in 
counterfeiting the King’s coin or seal; such prisoners 
were allowed to make their full defense by counsel, 
not exceeding two, to be named by the prisoner and 
appointed by court or judge. The same indulgence 
was extended by statute (20 George III, ch. 30) to par- 
liamentary impeachments for high treason; ‘‘ which,” 
says Blackstone, ‘‘ were excepted in the former act.” 
4 Bl. Com. 356. 

Prisoners under a capital charge, whether for treason 
or felony, upon issues which did not turn on the ques- 
tion of guilty or not guilty, but on collateral facts, al- 
ways were entitled to the full assistance of counsel. 
Foster, 42, 232; Chitty’s note on page above cited from 
Blackstone’s Commentaries. 

In misdemeanors the defendant was always allowed 
counsel as in civil actions. 4 Bl. Com. 356. In all 
cases of felony defendants (by statutes 6 and 7 Wil- 
liam IV, ch. 114, § 11) are allowed counsel. 

It will be observed from the above that Blackstone 
refers to prisoners as being allowed counsel to appear 
and defend. He nowhere speaks of any such allow- 
ance to persons not in custody. How far is the right 
secured to the persons convicted or charged with pub- 
lic offenses by the statute laws of this State? See $$ 
858, 859, 987, 1093, 1095, 1254 of the Penal Code. 

It is apparent from an examination of the above 
sections that this right is confined to persons charged 
with a public offense only when in custody. In fact, 
courts have no jurisdiction over persons charged 
witb crime, unless in custody, actual or constructive. 
It would be a farce to proceed in a criminal cause, un- 
less the court had control over the person charged, so 
that its judgment might be made effective. It is 
true that an indictment may be found against one 
not in custody, but steps are directed to be taken in 
such case to secure his person (Penal Code, §$ 945, 979, 
984); and unless an arrest is effected, the cause can 
proceed no further. The defendant is arraigned in 
person, and pleads in person (§ 977, Penal Code), unless 
in case of misdemeanor. Id. Every plea must be 
oral. Penal Code, § 1017. 

By section 1253 of the Penal Code it is provided, as 
to criminal causes, that ‘‘the judgment may be af- 
firmed if the appellant fail to appear, but can be re- 
versed only after argument, though the respondent 
fail to appear,’”’ and by section 1255 that ‘‘ the defend- 
ant need not personally appear in the Appellate 
Court.”’ It may be urged that inasmuch as the de- 
fendant need not personally appear in the Appellate 
Court (§ 1255, Penal Code, ut supra,), he has a right to 
appear by counsel, whether he is in custody or not. 
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For the reasons here given, sustained by the cases 
cited, we think the defendant has no longer a right to 
appear by counsel when he has escaped from custody 
until he has returned into custody. By breaking jail 
and escaping, he has waived the right to have counsel 
appear for him. Commonwealth v. Andrews, 97 Mass., 
ut supra. In fact, his right to constitute counsel and 
invest him with authority no longer exists while his 
absence from custody continues. 

We think it best, in view of all the circumstances, to 
direct that the motion to dismiss at once be denied; 
and although it is unlikely that he will ever surrender 
himself into custody, it is ordered that the appeal 
herein stand dismissed unless the* defendant shall, be- 
fore the first Monday of May, 1881, return to the cus- 
tody of the proper officers of the law. See the orders 
in Sherman’s case, 14 Gratt. 677; Leftwich’s case, 20 id. 
716; and Smith’s case, 94 U.S. Rep. 97. 


——___—@——__—. 


DEVISE TO CHILDREN TO BE ALIVE ATA 
FUTURE TIME— CONTINGENT 
REMAINDER. 


MISSOURI SUPREME COURT, APRIL TERM, 1880. 


De Lassus v. GATEWOOD, Appellant. 


A testator devised all his property to his wife ‘‘ to hold at her 
will and pleasure during her natural life or widowhood, 
and at the death or marriage of my said wife it is my 
will that all my estate theretoforc bequeathed shall be 
equally divided between my children that are alive, or 
their bodily children, to wit: (naming them), in equal 
share or proportion. And it is my will and pleasure 
that my said wife has the pleasure, and is permitted to 
give to any of my children property toward their por- 
tion when the arrive at age by having the same valued 
and taking their receipt for the same as so much toward 
their portion of my estate.” Held, that the children in- 
tended were such as should be alive at the death or re- 
marriage of the widow, and not such as were alive at the 
time the will was made, and the estate devised to the 
children was therefore a contingent remainder. Held, 
also, that the power conferred upon the widow of giv- 
ing to any of the children property toward their portion 
when they should arrive at age, did not affect the char- 
aeter of the children’s estate, since it was altogether 
optional with her whether sho would exercise it, and it 
had nothing to do with the ultimate division of the 
property. 

A contingent remainder is not a descendible interest. 


THIS action, ejectment, was tried upon an agreed 
statement of facts: 

Ceran E. DeLassus died testate, previous to the fifth 
day of May, 1857, seised and owner of a large quantity 
of land, of which the land described in plaintiff's peti- 
tion in this cause formed a part. 

At the time of his death he left him surviving Ele- 
nore, his widow, and Mary E., Joseph, Francis, Levin, 
Camille, Felix, Eli, Numa, Mary J., Adolph, and 
Marion, his only children. 

He left a last will and testament, executed on the 
26th of March, 1856, which was on the fifth day of May, 
1857, duly admitted to probate containing these provis- 
ions: 

**(2) I will and bequeath unto my wife Elenore all 
my property, both real and personal, goods and chat- 
tels, moneys and effects, etc., to have and to hold at 
her will and pleasure during her natural life or wid- 
owhood. And at the death or marriage of my said 
wife it is my will that all my estate heretofore be- 
queathed shall be equally divided between my children 
that are alive, or their bodily children, to wit: Mary 
E. Picon, Joseph L. DeLassus, Francis C. DeLassus, 
Levi E. DeLassus, Camille J. D. DeLassus, Felix M. 
DeLassus, Eli M. DeLassus, Mary J. VeLassus, Adolph 
DeLassus, Numa J. DeLassus, and Marion J. DeLas- 





sus, in equal share and proportion; and it is my will 
and pleasure that my said wife has the pleasure, and is 
permitted to give to any of my children property to- 
ward their portion when they arrive at age by having 
the samo valued and taking their receipt for the samo 
as so much toward their portion of myestate. It is 
my bequest that should my said wife intermarry, that 
she take as her portion what the laws of the State of 
Missouri will allow her, and no more.” 

After the death of testator the son Felix, above 
named, married plaintiff, and afterward died intes- 
tate, leaving surviving an only child born of such 
marriage. Before the commencement of this action 
said child died intestate. The widow of testator never 
remarried, but died intestate before the commence- 
ment of the action. 


SHERWOOD, J. (after stating the facts.) The learned 
author of the work on Descents says: ‘‘ A contingent 
remainder is that part of an estate in feo bestowed 
conditionally upon one of two or more persons, which 
one is not certain; the rest of which is bestowed 
definitely upon some other person or persons hamed. 
The part not thus definitely disposed of to some 
particular person or persons, is provided to go to some 
other person or persons of two or more named, which 
of the two or more is left uncertain, and is to be fixed 
and made certain by succeeding events. The remain- 
der itself is certain, but the person who is to have it is 
uncertain until it is determined by;the events named.” 
Bingham on Descents, 125. 

Chancellor Kent says that the definition (of a con- 
tingent remainder) in the New York Revised Statutes, 
vol. I, 723, § 13, is brief and precise. A remainder, 
says the statute, is contingent whilst the person to 
whom, or the event upon which it is limited to take effect, 
remains uncertain. 2 Kent, 208, note. 

Blackstone divides contingent remainders into two 
kinds: ‘‘ When the estate in remainder is limited to 
take effect, either to a dubious and uncertain person, 
or upon a dubious and uncertain event.’’ 2 Blackst. 
Com. 169. 

This definition corresponds with that of Fearne, 
and falls within his fourth class of contingent remain- 
ders. 1 Fearne, 9. 

I have been thus particular in the citation of text- 
books, since itis agreed that the rights of the plaintiff 
to maintain her action depends upon whether the will 
in question created a vested or a contingent remainder 
in those who were to take upon the marriage or death 
of the widow. Ina case decided a few years since in 
Massachusetts the will was as follows: 

“T give, devise and bequeath to my present wife, 
Julia Ludington, all my estates, real, personal and 
mixed, to and for the uses and trusts following, to 
wit: In trust to use and enjoy the same as she now 
does, in taking care of and maintaining my children, 
so far as the sum will maintain them during the period 
of her widowhood, and at her decease or marriage, 
then further in trust to divide the same equally to 
and among such of my children as shall then be living, 
share and share alike. The names of my said children ° 
are George C., Ann L., Lucy M., Francis A. and Caro- 
line E., to them and to their heirs and assigns for- 
ever.”’ 

The widow survived unmarried, and signed the deed, 
as did all the children named in the will except Ann 
L., who died some years after the testator, leaving one 
child, Lucy C. Hapgood, who was born a few weeks 
before the testator’s death. If said Lucy C. has any 
interest in the premises, judgment is to be for the 
plaintiff, otherwise for the defendants. 

Gray, J., says: ‘*The devisee at the death or mar- 
riage of the widow ‘to and among such of my children 
as shall then be living, share and share alike,’ gives a 
contingent remainder to such of the children as shall 
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be living when the contingency of such death or mar- 
riage happens. In the next clause the testator gives 
the names of my said children, that is, all those al- 
ready described as ‘my children,’ for he could not 
foretell which of them would be living at a future 
time; and this clause does not extend the effect of the 
previous one, by which such of them only as shall be 
living, upon the happening of the contingency, are to 
take. The further words, to them and their heirs and 
assigns forever, do not describe the devisees, but the 
quantity of their estate; or in other words, merely 
shows that the estate to be taken by virtue of the pre- 
vious words in an estate in fee. The daughter who 
died after tho testator and before his widow, therefore 
took no estate, and none passed to her child.”” Thom- 
son v. Ludingion, 104 Mass. 193. So, also, in Olney v. 
Hull, 21 Pick. 311, referred to in the case just cited, the 
use of his real estate during widowhood was denied to 
the wife of the testator, and then this clause was 
added: “Should my wife marry or die, the land then 
shall be equally divided among my surviving sons,’’ 
etc. And it was held that the remainder to the sons 
was contingent, until the marriage or death of the 
widow; and that upon her death the estate vested ina 
son who was then living, to the exclusion of the heirs 
of another son who died before the widow, but after 
the death of the testator. Morton, J., observing: ‘‘ He 
says, Should my wife marry or die, the land then shall 
be equally divided among my surviving sons.’ The time 
when the estate was to be divided among the sons is 
certain and definite. It was when the intermediate 
estate terminated at the death or marriage of the ten- 
ant. Among whom was it to be divided? Not those 
who survived any prior event, not those who survived 
the father, but those surviving that particular event; 
those surviving the death or marriage of the widow.”’ 

In Emison vy. Whittelsey, 55 Mo. 254, a similar adju- 
dication was made. Mr. Justice Napton, speaking for 
the court, said: ‘* This was a conveyance to the mother, 
and upon her death the remainder was conveyed to her 
children who survived her, and the children of such of 
her children as were dead, at her decease. At the time 
of the deed it was impossible to say that any one was 
in existence who would take the remainder. No one 
could tell that any of the children would survive the 
mother. It was therefore a contingent remainder.”’ 
Among the authorities cited in the last-named case, 
and in support of the doctrine there announced, was 
that of Jones v. Waters, 17 Mo. 589. There the land 
was devised by the testator to his wife for and during 
her natural life, and after her death to descend to her 
children by him, equally share and share alike,’’ and it 
was held that this created a vested remainder in the 
children, and that one of the sons who predeceased his 
mother had an interest in the estate devised which 
was subject to sale. There were several children of 
the marriage at tho time of the execution of the will 
and the death of the testator. 

But in delivering the opinion of the court in that 
case Judge Gamble drew the distinction between that 
class of cases and one like the present, for he is careful 
to say: ‘‘Here the devisees in remainder are ascer- 
tained by the will; and they are to have the enjoy- 
ment of the estate as soon as the estate for life ends. 
The devise of the remainder is not to such of the children 
as may be alive at the death of the mother, but to all the 
children of the marriage. There is no event or contin- 
gency interposed between the death of the mother and 
the enjoyment of the estate by the persons in remain- 
der, but immediately on her death it descends to 
them. The law favors vested estates, and no remain- 
der will be construed to be contingent which may con- 
sistently with the intention be deemed vested.’’ The 
clear intimation in that case is that if the devise of the 
remainder had been to such of the children as should 





be alive at the death of the mother that there the re- 
mainder would have been contingent. 

Taking this view of that case it is not at variance 
with the Massachusetts cases already cited. 

In Anbuchon v. Bender, 44 Mo. 560, it was held that 
under a covenant to stand seized for the use of the 
covenantor during his life and after his death his title 
to vest‘in his five children who were named, there 
the children took a vested remainder, but that the re- 
mainder would have been contingent had the words 
respecting the children been added: ‘‘ As shall be liy- 
ing at the time of his death.’’ Let us apply in the 
present instance the principle to be deduced from the 
foregoing authorities and cases cited. 

Here the testator says: “‘I give and bequeath unto 
my beloved wife, Elenor DeLassus, all my property, 
ctc., etc., to have and to hold at her will and pleasure 
during her natural life or widowhood. And ut the death 
or marriage of my said wife it is my will that all my 
estate heretofore bequeathed shall be equally divided 
between my children that are alive, or their bodily 
children, to wit: (naming the children) in equal share 
or proportion.”’ 

The question at once arises, to what period of time 
do the words “that are alive’’ refer? Obviously, I 
think, to the death or marriage of the wife. And Iam 
of this opinion for these reasons: one, that the will 
speaks from the death of the testator, and not from 
the time of its execution; another, that it would be 
most unreasonable to suppose that the testator having 
mentioned his children by name did not know that 
they were then alive. And yet we must indulge such 
unreasonable supposition if those words are to be 
referred to the time the will was executed, and not to 
a future period when the death or the marriage should 
occur. If those words refer to the time the will was 
being drawn, then they are absolutely meaningless and 
utterly destitute of any intelligent expression. If, on 
the contrary, we judge them to refer to the future 
event of either death or marriage, they become at once 
significant. 

And it would seem beyond question, both from the 
grammatical construction of the sentence as well as 
from other considerations already adverted to, that 
those words can be referred only to the event in the 
future which was to cause the termination of the par- 
ticular estate and the commencement of that in re- 
mainder. 

When is the estate to be divided? 

At the death or marriage, etc. 

Among whom divided ? 

The children ‘that are alive,”’ or their bodily chil- 
dren. Alive, when? 

When the division of the estate is to occur. 

It appears very plain that the above are the only 
answers that can with any show of reason be returned 
to the foregoing questions. If this be true, then the 
will under consideration is to be held as bearing the 
same meaning as if the words composing it were trans- 
posed and it read thus: It is my will that all my estate 
heretofore bequeathed shall at the death or marriage 
of my said wife be equally divided between my chil- 
dren that are alive or their bodily children. 

If these views are correct, if the words ‘that are 
alive’’ refer to the future, refer to the time when the 
particular estate was to cease, and the estate in re- 
mainder was to take effect, then it must needs follow 
that those words are the legal equivalent of then living, 
in which case they come within the rule of the author- 
ities already quoted, and the remainder created by the 
will must be held a contingent, and not a vested one, 
for until the death or marriage of the tenant of the 
particular estate it was impossible to ascertain who of 
the children of the testator or their bodily children 
would be alive to take in remainder. 











THE ALBANY LAW JOURNAL. 


337 








The conclusion just announced is not affected by 
reason of the fact that the widow was permitted in her 
discretion to give to any of the children property 
toward their portion when they should arrive at age, 
since by the terms employed it was altogether optional 
with the widow whether she should exercise the power 
thus conferred or not, and had nothing to do with the 
ultimate division of tho testator’s estate. 

In Olney v. Hull, supra, it was provided that each 
son should, on coming into possession, pay sixty dol- 
lars to the daughters of tho testator, but this was held 
not to alter the nature of the interest devised. 

As the remainder in this case was contingent neither 
Felix M. DeLassus nor his bodily child, William A., 
had any descendible interest which could pass to the 
plaintiff. 

Bingham on Descents, 222, 232: and so she cannot 
maintain her action, and judgment reversed. All con- 
cur. 


Nore.— An interesting case involving the doctrine of 
contingent remainders was decided on the 5th of July 
last by the Chancery Division of the English High 
Court of Justice (Re Finch; Abbis v. Burney, 43 L. T. 
Rep. [N. S.] 20). In this case testator devised free- 
holds to trustees upon certain trusts during the life of 
H. M., and after the death of H. M. upon trust to con- 
vey to such son of W. M. as should first attain twenty- 
five. Testator died in 1830. A son of W. M. attained 
twenty-five in 1836 and died in 1865. H. M. died in 1877. 
Held, that the limitation to the son of W. M. wasa 
contingent remainder which had vested in him on at- 
taining twenty-five. Another point passed upon in 
the same case was this: Testator had directed that 
such son of W. M. as should become entitled under 
his will, should within two years after becoming 
so entitled assume the testator’s name and arms, 
and that in case of refusal or neglect, then after 
the expiration of such two years his interest should be 
void and go over. W.M.’s son had not assumed the 
testator’s name and arms. JLleld, that ‘“‘entitled’’ 
meant ‘entitled in possession,’’ and that the estate 
had not been forfeited.—[Ep. Aus. L. J. 


———_¢—_———_— 
NEW YORK COURT OF APPEALS ABSTRACT. 


FRAUDULENT CONVEYANCE — SETTLEMENT BY HUS- 
BAND ON WIFDE—WHAT DOES NOT CONSTITUTE 
FRAUD.—A husband is authorized to make a settle- 
ment of .a suitable amount upon his wife from his 
property if he has no dishonest purpose in view; and 
such settlement the law will protect. A husband in 
prosperous circumstances and financially unembar- 


» rassed, owned real estate which sold for $17,200, and 


unproductive personal property worth between $4,000 
or $5,000. He purchased a dwelling-house for $16,300 
and procured the deed to be executed in his wife’s 
name. He paid on the purchase $10,600 from moneys 
obtained from the sale of his real estate, leaving the 
balance on mortgage upon the property conveyed to 
his wife. He at the time owed not to exceed $2,788.18. 
He used the balance of the moneys realized from the 
sale of his real estate in paying for stock and fixtures 
for a new place of business he had hired, in his busi- 
ness and in the purchase of some lots in a village ad- 
joining the city where he resided. Ho afterwards paid 
in full every debt which he had contracted before the 
title to the property purchased was vested in his wife, 
The purchase of the house was made openly and with- 
out any concealment, the deed thereof immediately 
placed upon record; there was then no prospect or 
probability of financial disaster, and it did not appear 
that subsequent embarrassment and final insolvency 
in which the husband became involved were contem- 
plated or expected when the conveyance was made to 





the wife. For three years he continued prosperous 
in good credit and standing financially in pursuit of 
his previous business and without having incurred any 
extraordinary or unusual risks. He engaged in no specu- 
lation except the purchase of the village lots named, 
in which he disposed of some of his unproductive per- 
sonal property at a large price and which lots brought 
nearly four- fifths of their purchase-price upon an exe- 
cution sale. He became insolvent from reverses, with- 
out intent to defraud and without fault except a 
want of foresight. In an action by a judgment creditor 
of the husband whose debt was contracted more than 
three years after the conveyance to the wife, to set 
aside the conveyance, held, that such conveyance was 
not fraudulent as to creditors. There was no evidence 
to show a fraudulent purpose in making it, and the 
settlement upon tho wife was not unsuitable or dispro- 
portionate to his means. The cases of Savage v. 
Murphy, 34 N. Y. 508; Case v. Phelps, 39 id. 164; Car- 
penter v. Roe, 10 id. 227; Shand v. Hanley, 71 id. 319; 
Mullen v. Wilson, 44 Penn. St. 413, distinguished. 
Cases cited, Dunlap v. Hawkins, 59 N. Y. 342; Jencks 
v. Alexander, 11 Paige, 623; Van Wyck v. Seward, 6 
id. 62; Jackson vy. Post, 15 Wend. 588; Phillips v. 
Wooster, 36 N. Y. 412; Bank of U. S. v. Housman, 6 
Paige, 526; Babcock v. Eckler, 24 N. Y. 623. Judg- 
ment reversed and new trial granted. Carr v. Breese 
et al., appellants. Opinion by Miller, J. 

(Decided Sept. 21, 1880.] 


PARTNERSHIP — AGREEMENT BETWEEN PARTNER 
AND THIRD PERSON —SUB-PARTNERSHIP — SUB-PART- 
NER NOT LIABLE AS PARTNER.— Strang, Pratt and 
Ryley formed a partnership in the wool brokerage and 
commission business. At the time, a proposition was 
made to Snyder to become a partner in the firm. He 
would not do so, but an agreement was made, with the 
knowledge of all the partners, between Ryley and Sny- 
der, whereby Snyder was to tako ashare of Ryley’s in- 
terest, viz., one-third of Ryley’s share of the profits and 
losses in the business. No capital was contributed by 
any one, the business requiring none. Snyder, who 
was a wool buyer for certain mills, aided the firm by 
purchases and consignments of wool, but took no part 
in the management of the business and was not held 
outasapartner. Held, that Snyder did not become a 
partner in the firm of Strang, Platt & Ryley, as he had 
no interest in the profits of the firm as profits; buta 
right simply to demand of Ryley that he should ac- 
count to him for one-third of his profits, accompanied 
with an obligation to pay one-third of his losses. He 
had no joint proprietorship with the members of the 
firm infthe profits before division; was not entitled to 
an account as partner, and had no lien on the partner- 
ship assets. Grace v. Smith, 2 Wm. Blacks. 998, fol- 
lowed by Waugh v. Carver, 2 H. Bl. 235,.decides that 
participation in profits makes one not ostensibly so a 
partner. Cox v. Hickman, 8 H. L. Cas. 301, impugns 
if it does not overthrow this doctrine, and it held 
that those who share in the profits of a business are 
not liable as partners unless they carry on the business 
personally or others carry it on as their real or osten- 
sible agents. Snyder was not liable under the doctrine 
in either of these cases. In this State the earlier Eng- 
lish cases are followed. See Leggett v. Hyde, 58N. Y. 
272. But the participation in the profits of a trade 
which makes a person a partner as to third persons is 
a participation in the profits as such, under circum- 
stances which give him aproprietary interest in the 
profits before division, as principal trader (Ex parte 
Hamper, 17 Ves. 404; Story on Part., §49; Parsons on 
Part. 74), and the right to an account as partner and a 
lien upon the partnership assets in preference to indi- 
vidual creditors of the partner. Champson v. Bost- 
wick, 18 Wend. 184; 3 Kent’s Com. 25; 1 Smith’s Le 
Cas. 984. Numerous exceptions to the rule have been 
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established. See Vandenburgh v. Tall, 20 Wend. 70; 
Burckle v. Eckart, 3 N. Y. 132; Richardson v. Hughitt, 
76 id. 55. The contract of sub-partnership, which is a 
contract between a partner and athird person, whereby 
the latter isto share the profits and losses of such 
partner will not make the person a partner in the firm. 
Burnett v. Snyder, 76 N. Y. 344; Ex parte Barrow v. 
Rose, 252; Bray v. Fromant, 6 Madd. 5; Killcock 
v. Greed, 4 Russ. 285; Frost v. Moulton, 21 Beav. 596; 
Colly on Part. (6th ed.), $27. Snyder was not, in the 
case at bar, liable for the debts of the firm. Judgment 
reversed. Burnett v. Snyder, appellant, et al. Opinion 
by Andrews, J. 

[Decided Sept. 21, 1880.] 


——_-————— 


NEBRASKA SUPREME COURT ABSTRACT. 

CRIMINAL LAW — CONFESSION NOT PROOF OF CORPUS 
DELICTI.— A confession is not alone sufficient to 
establish the commission of acrime. That acrime has 
actually been committed must necessarily be the foun- 
dation of every criminal prosecution, and this must 
be proved by other testimony than a confession, the 
confession being allowed for the purpose of connecting 
the accused with the offense. In People v. Hennessey, 
15 Wend. 147, it was held that a confession of embez- 
zlement by aclerk would not warrant a conviction, 
unless there was other evidence that an embezzlement 
had been committed. And in People v. Parker, 2 
Park. Cr. 14, it was held, in an indictment for blas- 
phemy, that there must be other evidence of the 
blasphemy than the mere confession of the accused. 
In the case of State v. Stringfellow, 26 Miss. it was 
held that a confession of a murder was not sufficient 
to warrant a conviction, unless the death of the per- 
son confessed to have been murdered was proved by 
other testimony. All experience has shown that 
verbal confessions of guilt are to be received with 
great caution. The danger of mistake from the mis- 
use of words, the failure of the party to express his 
meaning, the misapprehension or want of recollection 
of the witness, or his zeal in pursuit of evidence, all 
admonish us to receive such testimony with great care. 
Priest v. State of Nebraska. Opinion by Maxwell, C. J. 
[Decided Aug. 31, 1880.] 


STATUTE OF FRAUDS—DEFENSE UNDER, PERSONAL.— 
Only a party toa contract can avail himself of a de- 
fense founded upon the statute of frauds. Strangers 
cannot set it up. Asis said by the court in Cahill v. 
Bigelow, 18 Pick. 369: ‘The effect of the statute is 
that the promisor, who would otherwise be liable to 
such an action, may avoid it.’”’ And also in Chicago 
Dock Co. v. Kinzee, 49 Ill. 289: “This statutory de- 
fense is personal, and cannot be interposed by stran- 
gers to the agreement. Like usury, infancy, anda 
variety of other defenses, it can only be relied on by 
parties and privies.’’ See, also, Robison v. Uhl, 6 Neb. 
328; Uhl v. Robison, 8 id. 272; Eiseley v. Malchow, 9 
id. 174; McCormick v. Deurnmett, id. 384. Rickards 
v. Cunningham. Opinion by Lake, J. 

[Decided Sept. 1, 1880.] 


—__—__>—___— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


—— 


DEBTOR AND CREDITOR—LIEN OF CREDITOR ON 
MONEYS LOANED, IN HIS HANDS. — Where a lender, be- 
fore he pays over money loaned on the borrower's 
note, discovers that the borrower is insolvent, he has 
a right of a similar nature to that of stoppage in tran- 
situ. He may tender back the discounted note and 
refuse payment to the borrower’ and the borrower’s 
assignees have no superior rights to him in the matter. 





Justice and equity forbid that one man’s money shall 
be applied to the payment of another man’s debts. On 
this is based the right of a vendor to stoppago in tran- 
situ, which arises solely upon the insolvency of the 
buyer. Where a vendor has delivered goods out of his 
possession, into the hands of a carrier for delivery to 
the buyer, if he discovers that the buyer is insolvent, 
he may retake the goods, if he can, before they reach 
the buyer’s possession, and thus avoid having his prop- 
erty applied to paying debts due by the buyer to the 
other people. It was long a mooted question whether 
the effect of this remedy of the vendor isa rescission of 
the sale, or a restoration of possession of the goods 
with the rights of an unpaid vendor; but now it seems 
the better opinion that tho contract is not rescinded. 
Although this remody of a vendor, which exists only 
before actual delivery of the goods into the buyer’s 
possession, cannot be exercised in precisely the samo 
mode by a lender of money or credit, yet for similar 
cause the lender ought to have as efficient a remedy 
until the money is paid to, or the credit is used by the 
borrower. The lender’s remedy may have the effect of 
a rescission of the bargain. Goods can be held subject 
to alien for the price agreed upon, and if disposed of 
for more than that, the buyer may have the gain or 
suffer the loss; but when a borrower has as little right 
to the money as a buyer has to the goods, it is imprac- 
ticable to hold and dispose of the money with like 
result. Nor is there reason for so holding—the value 
of the goods may increase or diminish, whereby the 
buyer may be gainer or loser by bis contract—the 
value of money is fixed. Insolvency takes the pith 
out of the borrower’s promise to pay, and if he has 
not yet received the money he should not take it. He 
did not get the credit in view of his bankruptcy. 
Dougherty Bros. & Co. v. Central National Bank. 
Opinion by Trunkey, J.; Mercur and Sterritt. JJ., 
dissented. 

[Decided May 3, 1880.] 


JURISDICTION — STATE COURTS HAVE, OF ACTIONS IN 
PERSONAM FOR MARITIME TORTS. — State courts havo 
jurisdiction over actions in personam for damages by 
reason of a collision between boats on the Ohio river, 
against the. owners of the boat in fault. Section 563, 
U.S. R. 8., prescribes in what cases the District Court 
shall have jurisdiction, and pl. 8 thereof declares, ‘of 
all civil causes of admiralty and maritime jurisdiction, 
saving to suitors in all cases the right of a common- 
law remedy, where the common law is competent to 
give it.’ In Hine v. Trevor, 4 Wall. 570, and in The 
Belfast, 7 id. 644, brought in the State courts, the pro- 
ceedings were in rem, and as there was no proceeding in 
rem at common law, the cases were held not to come 
within the saving clause of the act of Congress. But 
in Leon vy. Galceran, 11 id. 188, it was held the State 
courts have jurisdiction in an action in personam. It 
is true that case was on a contract; but the act of Con- 
gress makes no distinction between a tort and a con- 
tract. The test is, whether the common law gives toa 
suitor the right of acommon-law remedy, to redress 
the wrong which he has suffered. Whenever it does, 
the party injured may maintain such action in a State 
court. Brown v. Gilmore. Opinion by Mercur, J. 
[Decided Jan. 5, 1880.] 

———_ + 


WISCONSIN SUPREME COURT ABSTRACT. 
SEPTEMBER 21, 1880.* 


CONTRACT — DEED FOR LAND ACCEPTED BINDS 
GRANTEE NOT SIGNING—PAROL PROOF TO CONTRA- 
pict. — The acceptance by the grantee, of a deed or 
land contract executed by the grantor alone, binds 





* To appear in 50 Wisconsin Reports. 
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such grantee. Lowborv. Connit, 36 Wis. 176; Hutch- 
inson Vv. Railway Co., 37 id. 582. Plaintiff sold, as- 
signed and delivered to defendant, for an agreed 
consideration in money, certain notes and mortgages of 
a third party, and all his interest in a contract for the 
sale of certain land by him to such third party, the 
assignment being in writing under seal, executed by 
the plaintiff alone, and containing a statement of the 
consideration, and stipulations for the security of the 
plaintiff and as to the effect of a default by the de- 
fendant to make the payments therein specified; and 
in execution of said agreement, defendant paid a part 
of the sum named as consideration, and delivered to 
plaintiff histhree promissory notes for the remainder. 
In an action on the notes, held, that defendant cannot 
prove a contemporaneous oral agreement, by which, in 
case the timber on the lands described in the contract 
should fall short of a certain amount, he was to be 
allowed at acertain rate per M. for the shortage, and 
that there was such a shortage. Hunt v. Adams, 7 
Mass. 518; Curtis v. Wakefield, 15 Pick. 437; Moseley 
v. Hanford, 10 Barn. & Cress. 729; St. Louis Perpetual 
Ins. Co. v. Homer, 9 Metc. 39. Hubbard v. Marshall. 
Opinion by Lyon, J. 


JOINDER—IN ACTIONS FOR TORT — RELEASE OF ONE 
PARTY WHEN NOT RELEASE OF OTHERS. — Although an 
agreement not to sue one of the several joint and seve- 
ral contractors, or joint trespassers, made upon a suffi- 
cient consideration, is not a technical release or dis- 
charge of the debt or damages, yet to avoid circuity 
of action, the party with whom the agreement has 
been made may set it up as a bar to an action brought 
against him alone for such debt or damages. Lacy v. 
Kyanston, 2 Salk. 575; 1 Pars. on Cont. 28 n. (i). In 
the absence of any technical release or discharge, un- 
der seal, of one joint trespasser, the receipt of money 
from one, with an agreemeut not to prosecute him, 
discharges the others only where such money is re- 
ceived as an accord and satisfaction for the whole 
injury. Where it is received only as part satisfaction, 
it discharges the others only pro tanto, and the ques- 
tion of fact is for the jury; at ieast in all cases where 
the amount of the damages does not rest chiefly in the 
discretion of the jury, but is the subject of proof and 
computation. Bronson v. Fitzhugh, 1 Hill, 185; Corks 
v. Nash, 9 Bing. {341; Brooks v. Stuart, 9 A. & E. 854; 
Brown v. Cambridge, 3 Allen, 475; McCrillis v. Hawes, 
38 Me. 568; Gilpatrick v. Hunter, 24 id. 18; Eastman 
v. Greene, 34 Vt. 390; Ellis v. Betzer, 2 Ohio, 293; 
Knickerbocker v. Colver, 8 Cow. 111; Cooley on Torts, 
139; Story on Cont., § 997; Miller v. Lovejoy, 38 Wall. 
1. In an action for a trespass to real estate by enter- 
ing thereon, and cutting and carrying away from it 
saw logs, the jury found the amount and value of the 
logs carried away, and also that plaintiff, in considera- 
tion of a certain sum of money (much less than the 
value of the logs) paid him by.one who committed the 
trespass jointly with defendants, had agreed not to sue 
him therefor; that at that time the damages remained 
unliquidated; but that it was not understood between 
the parties to such agreement that said sum satisfied 
plaintiff for the damages sustained, but it was under- 
stood that he intended to look to the other joint tres- 
passers therefor, held, that the action was not barred 
by such agreement. Snow v. Chandler, 8 N. H. 92; 
Spencer v. Williams, 2 Vt. 209; Chamberlain v. Mur- 
phy, 41 id. 110; Sloan v. Herrick, 49 id. 828; Mathews 
v. Chickopee Co., 3 Robt. 712; Bloss v. Pyenale, 3 
West Va. 393; Shaw v. Pratt, 22 Pick. 307; Pond v. 
Williams, 1 Gray, 630; Bank vy. Messenger, 9 Cow. 37; 
Line v. Nelson, 38 N. J. L. 358; Greenwald v. Milbank, 
15 Abb. Pr. 378 (N. S.); Solly v. Forbes, 6 Eng. Com. 
Law, 551; Thompson v. Lark, 54 id.; Bank v. Curtiss, 
37 Barb. 319; Gunther v. Lee, 45 Md, 60, Ellisv. E£s- 
sau. Opinion by Taylor, J. 





OFFICE — ELIGIBILITY TO.— The doctrine that a 
person elected to an office, though not eligible at the 
time of the election, may take and hold the office if his 
disability is removed within the time limited to him 
by law for entering upon its duties, adhered to upon 
the ground that it was so decided in State ex rel. Shuet 
v. Murray, 28 Wis. 96. The opinion criticises that de- 
cision. State of Wisconsin v. Trumpf. Opinion by 
Ryan, C. J. 

—_—— >—_——_ 


INSURANCE LAW. 





FIRE INSURANCE — OWNERSHIP OF MONEY FOR IN- 
SURANCE AS BETWEEN VENDOR AND PURCHASER. — 
After the date of a contract for the sale of a house, 
and before completion of the purchase, the house was 
damaged by fire, and the vendors received the insur- 
ance money from the insurance company under a 
policy existing at the date of the contract. The con- 
tract contained no reference to the insurance. In an 
action by the purchasers against the vendors, held, that 
the purchasers were not entitled to recover the moneys 
from the vendors, or to be allowed to have the amount 
deducted from their purchase-money, or to have the 
moneys applied in reinstatement of the premises. 
Eng. High Ct. of Just., Ch. Div., April 19, 1880. Ray- 
ner vy. Preston. Opinion by Jessel, M. R. 


LIFE INSURANCE — FORFEITURE BY FAILURE TO PAY 
PREMIUM WHEN DUE—RELUCTANCE OF COURTS TO 
ENFORCE FORFEITURES. — A life insurance policy, con- 
taining a provision that the same should ‘cease and 
determine”’ if the premium should not be paid when 
due, is not forfeited by tho failure to pay such pre- 
mium on the day it is due, where tho company neg- 
lected to inform the assured of a change in the agent 
authorized to receive the same after they had adopted 
a rule to give such notice in all cases, and the assured 
tendered the premium in due season to the former 
agent of the company, and was unable to find the new 
agent after reasonable inquiry. In such case the as- 
sured was entitled to a reasonable time before forfeit- 
ure could be declared. The failure to pay such premium 
for sixty days after it was due was not, under such 
circumstances, an unreasonable time, where the com- 
pany had waived the time of payment in the previous 
year, and it did not appear at what time, if ever, the 
assured was informed of the place of payment. In 
Insurance Co. vy. Eggleston, 96 U. S. 572, Bradley, J., 
said: ‘* We have recently, in the case of Insurance Co. 
v. Norton (96 U. 8. 234), shown that forfeitures are not 
favored in the law, and the courts are always prompt 
to seize hold of any circumstances that indicate an 
election to waive a forfeiture, or an agreement to do so 
on which the party has relied and acted. Any agree- 
ment, declaration, or cause of action on the part of 
an insurance company which leads a party insured 
honestly to believe that by conforming thereto a for- 
feiture of his policy will not be incurred, followed by 
due conformity on his part, will and ought to estop the 
company from insisting upon the forfeiture, although 
it might be claimed under the express letter of the 
contract.” And it was accordingly in that case held, 
that where an insurance company had been in the 
habit of notifying tho assured of tho time when and 
place where premiums were to be paid, he had reason- 
able cause to expect and rely on receiving such notice, 
and that the company was estopped from setting up 
that the policy was forfeited by the non-payment of a 
premium of which no such notice was given. The fol- 
lowing authorities show the reluctance of courts to 
enforce forfeitures in this class of cases, and support 
the general views expressed :’ Insurance Co. v. Wolff, 
95 U. S. 326; Insurance Co. v. Pierce, 75 Ill. 426; 
Thompson vy. Insurance Co., 52 Mo. 469; Mayer v. In- 
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surance Co., 38 Iowa, 304; Insurance Co. v. Warner, 80 
Ill. 410; Insurance Co. v. Robertson, 59 id. 123, U.S. 
Cire. Ct., Minnesota, Aug. 4, 1880. Seaman’s v. North- 
western Mutual Life Insurance Co. Opinion by Mc- 
Crary, C. J. 


> 


CORRESPONDENCE. 


DISQUALIFICATION OF PERJURY. 


Editor of the Albany Law Journal: 


As relating to the subject which you comment upon 
in your last number, whether the penalties attached to 
a conviction, such as a disqualification from testifying 
or voting, will follow the convict into another State 
where similar disqualifications are imposed, I would 
refer you to the case of Jones vy. Board of Registrars, 
56 Miss. 766; S. C., 31 Am. Rep. 385. Thereit was held 
that a pardon by the President of the United States 
of an individual convicted of embezzlement in a Fed- 
eral court restores the offender to his right as a voter 
in the State. So far as the opinion of the court goes, 
an inference might be drawn from this case, that if the 
President had not pardoned the convict, he would have 
been debarred the privilego of voting in the State. In 
this respect perhaps the case might be considered as in 
accord with the case of State v. Kelley, which is in 
conflict with the New York decisions. 

Respectfully, 
L. MAYER. 


CuicaGco. Oct. 12, 1880. 





NOTES. 


\ E hear with regret of the serious illness of Mr. 

Justice Clifford. Tho Supreme Court assem- 
bling this month is seriously crippled by the absence 
of Mr. Justico Hunt, which seems permanent, that of 
Mr. Justice Clifford, which at his advanced age we 
fear will prove so, and the temporary absence of Mr. 
Justice Field. Tho venerable Peleg Sherman, for 
many years a distinguished Federal judge, is dead. 
He discharged his duties in a most admirable manner 
even while totally blind. ——The current number of 
the Southern Law Review contains the following lead- 
ing articles: Purchases by Insolvents, by Orlando F. 
Bump; Limitations on the Powers of National Banks, 
by Frank P. Blair; Rights of Material Men and Em- 
ployees of Railroad Companies as against Mortgagees, 
by George Tucker Bispham; Judicial Nominations, by 
Thomas T. Gantt; Confinement of the Insane, by 
Thomas M. Cooley. 


We have received from Mr. Freeman, State Reporter 
of Illinois, advance sheets of volume 95 Illinois Re- 
ports, coming down to September last. These are fur- 
nished to subscribers to the Reports at $1 per volume 
in addition to the price of the volume. This plan isa 
great convenience and ought generally to be adopted. 
— The American Law Register, for September, con- 
tains a leading article on Expert testimony and the 
microscopic examination of blood, by R. U. Piper, to 
be continued; the case of Leigh v. Jack, on presump- 
tion of ownership of soil in highway, with a note by 
Edmund H. Bennett; that of Dewey v. Union School 
District, on act of God excusing performance of con- 
tract, with a note by M. D. Ewell; and that of Palys 
v. Jewett, on suits against receivers, with a note by J. 
H. Stewart. 


The lord chief justice appears in the new issue of 
The Nineteenth Century as a writer on ‘‘ The Chase — its 





History and Laws.”’ He states at the commencement 
his intention to be to pass in review the leading inci- 
dents in the history of the chase, and the laws which 
have regulated its exercise, or determined the extent 
to which property could be asserted or acquired in the 
wild animals which it is beyond the art, or foreign to 
the purpose, of man to domesticate; but as he only 
gets so far in his first paper as the hunting of the East- 
ern world in ancient times, there is no legal aspect of 
the matter to consider. It is,as he says, with the 
Romans that we first find any question raised as to the 
relative rights and obligations of the hunter and 
the owner of the soil, inter se. — Solicitors’ Journal. 
When is his Lordship going to give us his essay on the 
Authorship of “ Junius?” 


The London Law Times utters the following awful 
communist sentiments: ‘‘ We are altogether dead to 
the appeal which Sir George Bowyer makes through 
the columns of the Times with the hope of preserving 
the office of Lord Chief Baron. * * * Practicing 
barristers are all keenly conscious that the administra- 
tion of the law in the present day is one of the most 
prosaic things in the world, and that no officer, how- 
ever lofty, gains any thing by its antiquity, or by its 
venerable associations, but it is indebted for every 
thing that it is, and for all the esteem which it secures, 
to the individual who occupies it for the time being. 
For all purposes of practical utility an able puisne 
judge is of as much service to the State as an equally 
able chief baron or chief justice, and although we are 
generally conservative in our tendencies, we should be 
very sorry indeed to uphold an institution simply be- 
cause it is venerable, when its abolition is likely to 
produce uniformity in the constitution of our courts, 
economy in the administration of the law, and is also 
calculated to secure the objects aimed at by the Judi- 
cature Acts. * * * Veneration for any particular 
judicial office is in our opinion unnecessary to the 
maintenance of our legal institutions in their highest 
efficiency. Give us able judges, judges without 
crotchets, judges who with the calm courage of capac- 
ity will sit alone, and we care not by what name they 
are called, or what may be the designation of the office 
which they fill. Does Sir George Bowyer really 
imagine that Sir Alexander Cockburn would be re- 
garded with less respect if he were the President of 
the Common Law Divisions? We believe the sugges- 
tion is idle; and it will be indeed deplorable if the gov- 
ernment should be deterred or influenced by any such 
considerations.’”’ We tremble for the wigs. 


The ALBANY LAw JouRNAL of the 9th contains the 
following: ‘Our lively friend, Mr. Bradwell, of the 
Chicago Legal News, complains of Judge Harker for 
holding that a woman cannot be a master in chancery.” 
The Central Law Journal of the 8th also pays its re- 
spects to the Chicago Legal News in asevere upbraid- 
ing for the tendency of the latter todefend the rights 
of women and glorify their successes. For shame, gen- 
tlemen! Theaccomplished editor of the Chicago Legal 
News, as the Scotch say, ‘‘does na weer breeks,”’ is, in 
fact, a lady, a good lawyer, athorough business man, 
an elegant newspaper editor, and a gentleman, but of 
the sex feminine for all that; and we venture the 
opinion that if she had either Mr. Browne or Mr. 
Lawson in chancery, in a pugilistic sense, she would 
prove herself a master in spite of Judge Harker. We 
hope to see an apology from our worthy contempora- 
ries at an early date.—Ohio Law Journal. We cer- 
tainly have said nothing against Mrs. Bradwell, and 
have explained how we came to attribute the mascu- 
line gender to her. We think the Central Law Jour- 
nal is unnecessarily and even unjustly severe on her. 
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CURRENT TOPICS. 





66 _ and Expert Testimony” is the title 

of a paper read by John B. Chapin, M. D., 
of the Willard Insane Asylum, before the associa- 
tion of superintendents of American asylums for the 
insane, last May. Dr. Chapin makes a strong argu- 
ment against the admission of hypothetical ques- 
tions to witnesses who have not heard all the evi- 
dence. He attributes the popular prejudice against 
expert witnesses to the following causes: ‘‘ 1st. The 
fact that medical experts are usually summoned by 
counsel, and not by the court, in the interests of 
their side or clients, and their supposed liability to 
have a bias arise in the progress of the case — a pos- 
sible risk that their feelings and sympathies may 
become enlisted in behalf of the side on which they 
are called. 2d. The arrangement which is some- 
times made for the payment of money, or a retain- 
ing fee, to medical experts for their services, by 
counsel in whose interests they are summoned, the 
amount of which is not fixed by law, and which 
may possibly be contingent upon the issue of the 
case. 8d. The form of submission of the hypo- 
thetical question which is permitted to contain a 
portion, and not the whole, of what a physician 
may deem essential to the formation of a satisfactory 
opinion, or so much as may be necessary to bring an 
answer favorable to the interests of one or the other 
parties; and 4th. The general prejudice which exists 
in the popular mind against the interposition of 
the plea of insanity in criminal cases.” 


While admitting the difficulty in adopting any new 
rule for the selection of witnesses, he insists that 
‘‘legislation must be invoked to alter the practice 
so that the law confer upon judges alone the power 
to subpeena experts in such cases where their opin- 
ions would seem to be desirable. There can be no 
doubt the power thus conferred would be exercised 
wisely and result in elevating the standing and 
character of expert testimony, and what is more 
important, restore to experts that independence of 
judgment and respect for their opinions we do not 
believe they enjoy under the present system. No 
suspicion of bias could then properly attach to 
them. They would then assume their appropriate 
and originally-intended relation to the court, that of 
amicus curi#.” As to the compensation of expert 
witnesses, he says: ‘‘It would therefore seem to be 
the proper and obvious course to authorize and di- 
rect the court in all cases where experts appear, to 
fix and determine their compensation, in its discre- 
tion, and if deemed necessary to go further, pro- 
hibit by positive enactment the reception of any 
gift or compensation for expert services directly 
from parties interested.” We sce no theoretical ob- 
jection to the first of these suggestions. In prac- 
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tice, however, it would necessarily degenerate into 
the summoning of such witnesses -as either party 
desires. As to the latter suggestions, while it 
might not be improper to let the judge fix the com- 
pensation, it seems hardly fair to impose the ex- 
pense of expert witnesses on the public. 


The late decision of the Court of Appeals'of this 
State in People ex rel. Campbell v. Campbell has been 
misunderstood in some quarters. The proceedings 
were instituted to reverse the action of the defend- 
ant, as commissioner of public works in the city of 
New York, in the removal of the relator from his 
office of chief engineer of the Croton aqueduct. 
The alleged cause of removal was the improper con- 
struction of an arch. The defense was that the re- 
lator was not charged with daily supervision of the 
work, but that this duty was devolved by the com- 
missioner of public works on certain inspectors ap- 
pointed and employed by him for the purpose, and 
that the defect resulted from the negligence of these 
inspectors. This defense having been made out, the 
Court of Appeals now say that there was no evidence 
to justify the removal, and they annul the order of 
removal. The opinion was written by Judge Finch, 
Judges Rapallo, Andrews, and Earl, concurring; 
Chief Judge Folger and Judges Miller and Dan- 
forth dissenting. The relator’s counsel very cor- 
rectly states the law of the case and the theory of 
the decision as follows: ‘‘The law, as laid down by 
the Court of Appeals in this and prior cases, is sub- 
stantially this: The heads of bureaus and regular 
clerks under the city charter hold office by a quali- 
fied tenure of good behavior. They can only be 
removed for cause, and ‘the cause is to be some 
dereliction or general neglect of duty or incapacity 
to perform the duties or some delinquency affecting 
their general character and fitness for the office.’ 
Such was the opinion of the court delivered by the 
late Judge Allen some two years ago in People ex rel. 
Munday v. Fire Commissioners, 72 N. Y. 445. The 
charter provides that before a removal the person 
must be notified of the cause of the proposed re- 
moval and be allowed an opportunity for an explana- 
tion. The present case lays down clearly the pro- 
cess for removal and the remedy in case of supposed 
injustice. The superior officer is to notify the sub- 
ordinate of his intention of removing him and as- 
sign the cause, which of course must be sufficient 
on its face. The subordinate then is allowed to ex- 
plain the unfavorable appearances or alleged mis- 
conduct. No formal trial is allowed and no evi- 
dence is taken. The superior officer can make the 
removal without further formalities. But there is 
one safeguard against abuse of this power. The 
removed subordinate, if he deems himself aggrieved, 
can apply to the court. Upon his application the 
superior must give a statement of the facts from 
which he drew the conclusion that the accused party 
was guilty of the charge. If in this statement any 
facts appear which tend to prove the charge, the 
removal stands, and the aggrieved party has no re- 
dress except to sue his superior for making a false 
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return. If, on the other hand, the statement dis- 
proves the charge-—that is, contains no evidence, 
however slight, to sustain it— the removal is to be 
set aside, because made without cause.” Judge 
Finch says: ‘‘ Here, we conclude, there was no evi- 
dence, since the solitary fact upon which the com- 
missioner relied was one which in no manner affected 
the relator.” 


The ghost of the constitutional amendment de- 
cision in Indiana seems not yet laid. The New 
York Times says: ‘‘The remarkable claim set up 
by certain leaders of the Democratic party that the 
recent election is not valid because the Supreme 
Court, in its decision upon the constitutional 
amendments did not have the third amendment, 
which changed the date from October to No- 
vember, before them at all, and therefore the 
election should have been held under the amend- 
ments without questioning its ratification, has 
awakened no inconsiderable interest. It is sug- 
gested that the governor will be made a party to 
mandamus proceedings, and long litigation forced 
upon successful candidates. The Republicans them- 
selves have started the question whether or no the 
new Supreme Bench—three Democrats and two 
Republicans — might not reverse the decision of the 
old court (inasmuch as Judge Niblack will still be 
a member of the readjusted court, and he decided 
the amendments to have been legally ratified), and 
by such reversal invalidate the whole election of 
Tuesday week.” This paragraph illustrates four 
points. First, the popular impression that the In- 
diana Supreme Court is a very fickle tribunal, an 
impression which is warranted by its course in sev- 
eral recent cases. Second, the indecent partisan 
estimate of the motives which influence courts in 
pronouncing judicial decisions. Third, the singu- 
larly inconsistent suspicion, apparently entertained 
by members of one political party, that judges of 
the opposite party would deliberately decide to turn 
themselves out of office. Fourth, the gross popu- 
lar ignorance of legal principles, which leads men 
to suppose that a court could pass on the validity of 
its own election. The constitutional amendments 
must stand or fall asa whole. If the late election 
was irregularly held, all that it brought about must 
go down, the two new Republican judges are not 
lawfully elected, and can join in no decision; and 
as without them the former decision cannot be re- 
versed, it 1s difficult to see how it can in any event 
be set aside. The court would decide itself out of 
office by such a judgment. It is like the case of the 
man sitting on the limb of a tree, outside his saw, 
and sawing himself off with the limb. The con- 
jecture described in the Times’ paragraph is the 
sheerest nonsense that was ever conceived. 


The failure of the women’s bank, in Boston, that 
pretended to pay eight per cent a month on deposits, 
has stirred up some fault-finding. Those who have 
been deceived are now disposed to blame the law 
for not having laid hold of the cheats before the 





catastrophe. The promoters of the fraud having 
now been put in jail, the question is asked, why 
could not the law have broken up this business be- 
fore the suspension of the bank? The answer is 
simple: there is no law to prevent a bank from offer- 
ing to pay eight per cent a month for dleposits, nor 
from paying it. There is no law to prevent a man 
from offering to carry passengers by balloon to the 
moon, nor from carrying them there. All experi- 
ence shows that neither of these promises can be 
fulfilled, and if people are so silly as to believe that 
they can be, they have none but themselves to blame 
for loss by the inevitable failure. If the credulous 
depositors in the women’s bank could only have held 
their faith, and kept on depositing, the day of fail- 
ure would have been indefinitely postponed, for the 
early lenders would have received their interest out 
of the capital of the later depositors, and the devil 
would have taken the hindmost, according to usage 
and the proverb. We do not now exactly under- 
stand on what charge the managers have been in- 
carcerated, but whatever it is, it could not have 
matured so long as the bank kept its promises. The 
scheme was a shallow, shameless fraud from the 
start, and the defense of it put forth by Gail Ham- 
ilton a few days before the breaking of the bubble, 
is a pregnant commentary on the fitness of women 
to vote, to legislate, to become lawyers, to hold 
office, and generally to take care of themselves. 
Fools are plenty among men, but it would be hard 
to find men who would invest their money at eight 
per cent a month. That is the reason why the 
blessings of the late bank were only vouchsafed to 
women. 


The annual meeting of the New York State Bar 
Association will be held at the city of Albany, on 
the 16th day of November next. We understand 
that Hon. George W. Biddle, of Philadelphia, is to 
deliver the annual address, and that the exercises 
will be of an interesting character. 


——~—_———_. 


NOTES OF CASES. 


N People’s Ice Co. v. Steamer Excelsior, Michigan 
Supreme Court, Oct. 6, 1880, 6 N. W. Rep. 636, 
plaintiffs were engaged in a general ice business in 
Detroit, Mich., and the lessees of a large portion of 
the water front of Belle Isle, in the Detroit river, 
along which and outside of a line fifteen feet from 
the shore they had constructed a boom. On January 
11, 1878, the pond formed inside of such boom was 
frozen over with hard, clear ice six inches thick, 
and on that day the defendant boat was, by her mas- 
ter, run backward and forward on such river, and 
so unusually near the boom that the swell 
caused by the steamer broke up the ice so that 
plaintiff was unable to harvest it, and the weather 
continuing mild thereafter so that ice did not prop- 
erly form, plaintiff was, by reason thereof, unable 
to get a stock or fill its ice-houses. There was room 
for the boat to pass farther away from such boom, 
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and where the swell would not have injured such 
ice. Held, that defendant boat was liable for the 
damage so caused. The court observed: ‘‘ Was, 
then, the respondent’s right to navigate the Detroit 
river subject to complainant’s right of property in 
this case ? Ordinarily it may be said that the entire 
width of the highway may be used, yet the owner 
of the land over which it passes may, within the 
limits thereof, plant trees, set posts, and do such 
other acts as will add to his convenience or assist in 
beautifying his premises. He is encouraged in 
doing this by public sentiment, in the remission of 
taxes by the public authorities for the planting of 
trees, and in the protection which the law gives him 
by the punishment of those who interfere with or 
destroy what he has done. Public convenience 
may, in time, in particular locations, require the re- 
moval of some of these things, and whenever the 
necessity arises and the public authorities request 
their removal, then the private must give way to 
the public or paramount right. But while permit- 
ted to remain, no one travelling the highway could 
wilfully injure or destroy them, and should any one 
do so he would justly be held responsible, notwith- 
standing his plea of a claim of right to travel over 
any part of the highway. If the law were other- 
wise, the streets in our cities and villages and our 
public highways would soon be stripped of their 
shade and ornament. Clark v. Dasso, 34 Mich. 86. 
So, in cities, the right to use the public streets 
whereon to deposit material for building purposes is 
frequently granted andenjoyed. Has the traveller 
the right unnecessarily to willfully or negligently 
drive over and break, mar or destroy such materials, 
upon the plea of a right to use the highway? The 
law in this country requires the owners of vehicles, 
when meeting, each to bear to the right, yet it has 
never been supposed that a neglect so to do on the 
part of one would justify the other in willfully or 
carelessly injuring the person thus in the wrong. 
A teamster may temporarily incumber a part of the 
highway while loading or unloading, and while thus 
exercising his right another cannot insist upon occu- 
pying the same place, orcarelessly drive into and in- 
jure his team or vehicle. Cary v. Daniels, 8 Metc. 478. 
The right of fishing in our public navigable waters 
is one largely and profitably enjoyed, and in order 
to carry on the business successfully it frequently 
becomes necessary to set nets extending into the 
river channels and the deep navigable waters of our 
lakes. This may, and to a limited extent does, cause 
vessels to change their course, in order that the 
property of the fishermen may not be injured or de- 
stroyed. The master of the vessel would not be 
justified if he should unnecessarily or wantonly run 
his vessel upon the nets and destroy them. Post v. 
Mum, 1 South. (N. J.) 61. So, in the rafting, run- 


ning and towing of logs in our navigable waters, 
vessels are sometimes necessarily delayed, or caused 
to change their course, yet in cases where the own- 
ers of the logs were exercising due care and rea- 
sonable diligence, the vessel must suffer the tempo- 
rary delay or inconvenience caused. So, in estab- 





lishing dock lines and boom limits on our river and 
lakes, the channel is frequently encroached upon, in 
order to reach deep water, that the right may be use- 
ful and valuable; and although the channel may 
thereby be narrowed, yet if ample room for the pur- 
poses of navigation remains, the owners of vessels 
cannot complain. Of course the right of navigation 
is paramount, and no unreasonable or unnecessary 
obstruction can be permitted to interfere therewith ; 
but while this is so, yet the riparian proprietor and 
the public do not thereby lose all mght to use the 
stream for any other and legitimate purpose which 
will not unreasonably interfere with the right of 
navigation. The right of navigation, while para- 
mount, is not exclusive, and cannot be exercised to 
the unnecessary or wanton destruction of private 
rights or property, where both can be freely and 
fairly enjoyed. But in this case the vessel did not 
run into the boom, and therefore it may be said the 
case is not parallel with those we have been consid- 
ering. The principle, however, is the same, which 
recognizes the superior right of the vessel, but pun- 
ishes any abuse of that right. It is also clearly 
apparent that vessels have not an exclusive right to 
use the entire channel, which may be narrowed or 
used for purposes, some of which are but remotely 
if at all connected with the subject of navigation. 
It is well known, as this case proves, that there is a 
class of vessels navigating our lakes and rivers 
which cause, when running, very great commotion 
or swells in the water. It is also well known that 
on many of the rivers a class of lighters and barges 
are used for the lighterage or necessary transporta- 
tion of the agricultural, manufacturing and mining 
products of the country. This class of vessels are 
often loaded to the water’s edge, and smooth waters 
are thus considered perfectiy safe, and yet they 
could not venture out where the wind or waves 
could reach them. Would a steamer approaching 
such a tow, where it was clearly apparent the swell 
she created would endanger the lighter or cargo, be 
justified in recklessly pursuing her course at full 
speed, in case damage resulted? Upon some of our 
rivers and water highways artificial banks have been 
formed for the benefit of commerce, and to prevent 
a spread of the waters over the adjoining country. 
The swells caused by steamers of a certain class 
would, by washing such banks, and otherwise, 
weaken and injure them, and thus create danger of 
public and private damage. Such dangers are fre- 
quently guarded against by legislation, or rules of 
the highway, but it may be questionable whether 
such regulations are not merely declaratory of the 
common-law maxim that a man must enjoy his own 
property in such a manner as not to injure that of 
another person. So the right to boom logs is neces- 
sary to their profitable manufacture. The owners 
must therefore be protected in this right, else it 
would be of but little value. Vessels would have 
no right to destroy them, or wantonly run so close 
to them as to cause a loss of the property therein. 
A vessel has no right to wantonly run so close to the 
shore, to a boom or to a dock, as to cause damage 
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which could easily be avoided by standing further 
off.” 


In Higler v. People, Michigan Supreme Court, 
Oct. 6, 1880, 6 N. W. Rep. 664, it was held that 
one falsely representing himself to be a ‘‘store- 
keeper” is guilty of a false pretense within the 
statute in regard to obtaining money or goods under 
false pretenses. The court, Cooley, J., said: ‘‘Pe- 
cuniary responsibility is no more a necessary attend- 
ant apon a commission in the army than upon the 
keeping of a store, but the false assertion that one 
holds such a commission has been held a false pre- 
tense. Reg. v. Hamilton, 1 Cox’s C. C. 244; 8. C., 
on appeal, 9 Q. B. 271; Thomas v. People, 34 N. Y. 
851. So the pretense that one is buying horses as a 
gentleman’s servant may be a criminal false pre- 
tense, though the fact of service by itself would 
not be likely to inspire confidence, except in con- 
nection with the further fact, expressed or under- 
stood, that the master was to pay the purchase-price. 
Reg. v. Dale, 7 C. & P. 352. Now, it is unquestiona- 
ble that the fact that one is a storekeeper is one 
which would be likely to give a degree of confi- 
dence and credit. There is an implication, if not of 
solvency, at least of the possession of considerable 
money, in the very idea that one is keeping a store. 
With no knowledge of his responsibility, one would 
sooner trust him for smali sums than if he had no 
business, or if his business were unknown. A store- 
keeper is not expected to refuse payment of small 
debts whether payment can or cannot be enforced. 
It is inconsistent with business prosperity that he 
should do so, and prima facie he will have in his 
hands the means whereby such debts may be paid; 
and if such a person, when away from home, had 
occasion to borrow a few dollars for expenses, a 
lender would trust, not to his responsibility, but to 
his honor, for repayment, and would probably ask 
no questions further after learning what was his 
business. But the question of the inability of pre- 
tense is one rather of fact than of law. If it was 
false, and had a tendency to deceive, and did actu- 
ally deceive and accomplish the intended fraud, the 
case is within the statute. Reg. v. Hamilton, supra.” 
Campbell, J., dissenting, said: ‘‘The cases which 
have held a false statement of office or position suf- 
ficient are mainly, and so far as original authority 
goes, I think, entirely, cases where the character 
assumed involves such elements as to make it safe to 
trust the party from that alone. They are such in- 
stances as officers of the army and navy, govern- 
ment officers, and English university commoners. 
An officer of the army or navy is liable to punish- 
ment for any sort of dishonest conduct, and officers 
appointed to honorable positions are presumably 
reputable. Moreover, all of these have a pecuniary 
income, which is known to every one, and the as- 
sumption of this character is a representation of 
their means and station. The conditions of resi- 
dence in an —— university make it entirely safe 
for a local tradesman to trust a commoner to any 


reasonable extent.” The false pretense in Thomas 
v, People, supra, was that the defendant was a 
chaplain in the army. 





LEGAL DEFINITIONS OF COMMON WORDS. 
IV. 





6610 resort” means to go once ormore. State v. 

Ah Sam, Nevada Supreme Court, Feb., 1880. 
This was under astatute forbidding any one ‘to re- 
sort” to any place tosmoke opium. The court said: 
‘* The appellant also contends that the district judge 
erred in instructing the jury to the effect that going 
once to a place kept for opium smoking for the pur- 
pose of smoking is an infraction of the law. What 
the statute forbids all persons to do is to ‘resort’ to 
such places, and it is argued that resort means, not 
to go merely once, but to go and go again; in other 
words, to make a practice of going. The etymology 
of the word ‘resort’ lends some support to this ar- 
gument, but the definitions given in the lexicons 
show that’ whatever may have been its original 
meaning it no longer means any thing more in the 
connection in which it is employed in the statute 
than to go once.” 

‘*Eggs” are not ‘“‘meat” nor ‘‘poultry,” within 
a statute prohibiting the sale of such articles when 
unsound. See 21 Alb. L. J. 360. 

Boring through a floor with an auger constitutes 
burglary, say the Alabama Supreme Court, in Walker 
v. State. This was where the prisoner bored a hole 
through the floor of a corn crib, stopped it up with 
a cob, and afterward, on a separate occasion, drew 
the shelled corn through the hole into a sack under- 
neath the crib. 

‘¢ Brass knucks” is used in the statute as the 
name of a weapon, without reference to the metal 
of which it is made. Therefore a conviction of 
unlawfully carrying ‘‘ brass knucks” will not be set 
aside becausé it was proved that the weapon was 
lead or pewter. Putierson v. State, 3 Lea, 575. 

‘‘Terms cash” is not equivalent to ‘‘received 
payment.” ‘‘Terms cash,” on an unreceipted bill 
of goods sent by a wholesale to a retail dealer, can- 
not be held as matter of law to imply that the 
goods were paid for before they were shipped. 
Wellaner v. Fellows, 48 Wis. 105. 

A receipt for money as part of the purchase-price 
of a farm is an ‘‘ acquittance,” within the statute 
of forgery. State v. Shelters, 51 Vt. 105; 8. C., 31 Am. 
Rep. 679. The court said: ‘‘It is not questioned 
but that a receipt in full is an acquittance. Why, 
therefore, is not a receipt for a part of a demand or 
obligation an acquittance pro tanto? We are aware 
that lexicographers do not fully agree as to this; but 
in legal proceedings a receipt is regarded as an ac- 
quittance.” 

A farm overseer is not a ‘‘laborer,” within the lien 
law. Whitaker v. Smith, 81 N. C. 340; 8.C., 30 
Am. Rep. 503. 

A stipulation by the vendee of a newspaper to 
‘*pay all of the outstanding liabilities,” will not 
cover a subsequent recovery in a suit for libel pend- 
ing against the vendor at the time of the sale. Per- 
ret v. King, 30 La. Ann. 1368; 8. C., 31 Am. Rep. 
240. 

In a statute providing for the punishment of the 
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seduction of any unmarried woman of ‘previously 
chaste character,” that phrase refers to moral quali- 
ties, and not to reputation, State v. Prizer, 49 Iowa, 
531; S. C., 31 Am. Rep, 155. 

Notes, bills, etc., representing money loaned on 
interest by a corporation, are ‘‘property” liable to 
taxation. City of New Orleans v. Mechanics and 
Traders’ Pas. Co., 30 La. Ann. 876; 8. C., 31 Am. 
Rep. 232; Williamson v. Harris, 57 Ala. 40, 8. C., 
29 Am. Rep. 707. 

A railroad depot is a ‘‘ warehouse,” within the 
statute of burglary. State v. Bishop, 51 Vt. 287; 
8. C., 31 Am. Rep. 287. 

We have seen that a Sunday-school is not ‘‘ Divine 
worship;” but a building for the sessions of a 
Sunday-school and religious lectures is for a ‘‘re- 
ligious purpose,” although occasionally used for 
fairs and other benevolent purposes. Craig v. First 
Presbyterian Church of Pittsburgh, 88 Penn. St. 42; 
8. C., 32 Am. Rep. 417. The court said: ‘The 
Sunday-school rooms and the lecture-room of a 
modern church are as essentially used for religious 
purposes as the body of the church building itself. 
The Sabbath-schools are an important auxiliary of 
every Christian church, and indispensable to its life 
and growth. That the services in such schools are 
in the main of a religious character is too well 
known to be seriously disputed. So of the lecture- 
room. It is used for the mid-week evening lectures 
and other services, when the attendance is not 
large. The expense of lighting and heating the 
main church building is thus avoided. But the 
services upon such occasions are as truly religious 
in their character as the sermon upon the Sabbath. 
Gass’ Appeal, 23 P. F. Smith, 46; §.C., 13 Am. 
Rep. 726, has no application to the point in contro- 
versy. There, a German Reformed congregation 
and a Lutheran congregation built a church to- 
gether, in which, by their articles of association, 
‘Divine service’ only was to be held; for many 
years there was no meeting in it except for public 
worship. It was held, under the facts of that case, 
that ‘Sabbath-schools’ were not included in the 
term ‘Divine service,’ and upon a bill filed to pre- 
vent the continued and unauthorized use of the 
audience room for Sunday-schools, this court, over- 
ruling the court below, granted aninjunction. The 
distinction taken in that case between ‘Divine ser- 
vice’ and ‘Sabbath-school services’ was manifestly 
proper. Says Agnew, J.: ‘That prayer and praise, 
and indeed, oral as well as written instruction in 
religious matters by laymen, are used in Sunday- 
school service is true, and in a general sense it may 
be said to be Divine service. * * * But in its 
more restricted sense it is used to signify acts of re- 
ligious worship.’ In view of the contract between 
the two churches, the term was confined to its re- 
stricted sense. In the case in hand the act of assem- 
bly uses the words ‘religious purposes,’ a term of 
much wider meaning, and clearly embracing Sab- 
bath-schools and the ordinary lecture services of a 
church. Nor do we think it detracts from the char- 
acter of the occupancy of the building, that it is 
proposed to use the lecture-room occasionally for 





social gatherings incident to the church, for socie- 
ties for benevolent objects, and for fairs held by the 
ladies to raise funds for missionary work; nor that 
it is proposed to sometimes furnish a ‘ plain tea’ to 
those members who attend evening service from a 
distance. The body needs food as well as the soul. 
If the church requires the building for its Sabbath- 
schools and for a lecture-room, and such purposes 
are religious in their nature, as we have endeavored 
to show, of what possible matter can it be should 
the church utilize said building by applying it to 
other collateral objects, not in themselves techni- 
cally religious, yet germane to the general purpose? 
And if by such means an income is derived there- 
from, there is no violation of either law or morals.” 

A citizen and resident of one State, charged in a 
requisition with the constructive commission of 
crime in another State, from which in fact he has 
never fled, is not ‘‘a fugitive from justice.” Jones 
v. Leonard, 50 Iowa, 106; 32 Am. Rep. 116. 

A supervising architect is a person performing 
‘‘Jabor,” although not a ‘‘laborer,” within the 
meaning of the mechanics’ lien law. Stryker v. 
Cassidy, 76 N. Y. 50; 8. C., 32 Am. Rep. 262. See 
21 Alb. L. J. 405. 

A widow, keeping a boarding-house, with a female 
friend residing with her, and female servants, be- 
sides the boarders, is the ‘‘head of a family.” Race 
v. Oldridge, 90 Tll. 250; 8. C., 32 Am. Rep. 27. But 
a single man, who keeps house and has no other 
person living with him than servants and employees, 
is not the ‘‘head of a family” or a ‘‘ householder.” 
Calhoun v. Williams, 32 Gratt. 18. And an unmar- 
ried man, who does not keep house, but supports 
his mother and his unmarried sister, who board 
with his married sister in another town, is not the 
‘‘head of a family.” Jones v. Gray, 3 Woods, 494. 

One who has received an injury on the head in 
childhood, resulting in hardening of the brain, and 
a weakening of the mental powers in mature age, 
continuing and increasing till death, and necessitat- 
ing confinement in an asylum for quiet and treat- 
ment, is not afflicted with ‘‘insanity,” within the 
meaning of an application for life insurance, it ap- 
pearing that he knew what was going on, and it not 
appearing that he was subject to delusions or acted 
irrationally. Newton v. Mutual Benefit Life Ins. Co., 
76 N. Y. 426; 8. C., 32 Am. Rep. 335. 

A bazaar, owned by a city, and exclusively used 
for the sale of merchandise other than comestibles, is 
not a ‘‘market,” exempt from sale under execution. 
New Orleans v. Morris, 3 Woods, 103. 

Where a policy of insurance provides that no ac- 
tion shall be brought thereon until an award is made 
fixing the amount of the claim, and no recovery 
shall be had unless the action shall be commenced 
within twelve months next after the loss shall 
‘‘occur,” the action must be brought within twelve 
months after the destruction of the property by fire. 
It does not mean within twelve months after the 
award. Johnson v. Humboldt Ins. Co., 91 Ill. 92. 
Exactly the contrary was held in Hay v. Star Fire 
Ins. Co., 77 N. Y. 235. In that case the court held 
“occur” to be equivalent to ‘‘accrue.” See Mayor 
v. Hamilton Fire Ins. Co., 89 N. Y. 46. 
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A FEW IDEAS ON TEXT-BOOKS. 


the active practitioner at the bar the use of text- 
books is a matter of absolute necessity in the exam- 
ination of questions and the preparation of cases. It has 
become to me a matter of interest to observe the status 
of these works, and it may not be uninteresting to 
your readers. The views I now present have impressed 
themselves imperceptibly upon my own mind and may 
not be acquiesced in by my brethren in the profession, 
and I therefore offer them with some diffidence. 

The old text-books come down to us with the abso- 
lute authority of law. In this respect no volume ever 
had such acommanding position as Hale’s De Jure 
Maris, referring to which Judge Cowen, in a learned 
note to Ex parte Jennings, 6 Cow. 518, declares: ‘In 
this country and in England it has become the text- 
book, from which, if properly understood, there seems 
to be no appeal either by sovereign or by subject upon 
any question relating to their respective rights either 
in the sea, arms of the sea, or private streams of 
water.” In a similar but not so exalted a category 
may be mentioned the early English Latin law writers 
like Bracton and Fleda, and the more modern writers, 
Coke on Lyttleton, Bacon’s Abridgment, and Black- 
stone’s Commentaries. The authority of these works 
seems to have grown out of the necessities of the times. 
Reports were few and of limited circulation. The de- 
cisions of the courts of Westminster were virtually 
inaccessible to lawyers residing outside of London. 
The bar was compelled, therefore, to rely upon the 
treatises as furnishing the law, and the courts were 
equally ready to accept them. 

With the increase of reports, especially in this coun- 
try, there came a second era and one that continues 
down to the present day. The shelves of our libraries 
are filled with volumes that are nominally text-bouks 
on special subjects but which deserve only to be con- 
sidered compendiums or digests of the law on the sub- 
jects on which they treat; volumes that admirably 
point out the decisions that have been reported and 
that industriously collect and collate them, but the 
authors of which either through lack of practical ex- 
perience in the profession or an inability to compre- 
bend the scope or force of a decision, fail to present 
the law to their readers. There are other volumes 
whose authors, from excessive caution, perhaps, or for 
some reason, have likewise failed to state the law. 
Not to mention the books that are evidently mere 
bread-winners and with due deference to the great 
ability and profound learning of a jurist who has helped 
to make the fame of American jurisprudence more 
illustrious, it seems to me that Judge Story’s work on 
Bills belongs to this class. I say this in contradistine- 
tion to his other works. 

The fertility of the press has now reached a point that 
virtually brings the profession back to the beginning. 
Our reports are so numerous that no one can master 
them. Like Tarpeia, the famed Roman maiden, ask- 
ing for bracelets, we are in danger of being crushed 
with shields. To escape such a fate we are now com- 
pelled to rely upon text writers. The saying that 
necessity is the mother of invention is equally true 
of men. The necessity of the present hour is bring- 
ing forth men of great ability and perspicuity, whose 
works upon the very eve of their publication have the 
stamp of authority set upon them. It is a gratifying 
fact that in this respect America stands foremost, and 
Kent and Story here take the lead, and closely follow- 
ing them in time come Greenleaf on Evidence, and 
Parsons on Contracts. In international law, no au- 
thor ranks with Wheaton, while England has produced 
the great authority on International Private Law— 
Phillimore. Wharton and Bishop stand at the head 
in criminal law. Sedgwick on the Measure of Dama- 





ges is still authority among the works on that subject, = 


although Smith, on the Law of Reparation, is a small 
but weighty volume. Dillon on Municipal Corpora- 
tions, Cooley on Constitutional Limitations, and Dan- 
iels on Negotiable Instruments, are already considered 
absolute authority, and their statements of the law as 
it is are almost invariably accepted by the courts. 
Another very valuable volume of this class is Brice’s 
Ultra Vires, a volume the value of which has been 
greatly enhanced by the admirable notes of Judge 
Green, American editor. Still another is Wigram on 
Extrinsic Evidence in Construction of Wills, a very phi- 
losophical work. This list does not by any means ex- 
haust the catalogue, but it is sufficient to serve my 
purpose. 

It is interesting to notice the increasing importance 
attached to text-books by the Federal. Supreme Court. 
It is astonishing how frequently they are cited by that 
eminent tribunal. 

Before closing let me say a word of another class of 
volumes, most excellent in design and exceedingly 
useful to the profession—volumes of select cases— 
White & Tudor’s Select Equity Cases; Smith’s Lead- 
ing Cases (at law); Thompson on Negligence, and 
Thompson’s Carriers of Passengers. Besides these, 
Langdell’s Cases on Contracts has secured unreserved 
praise from a most competent critic fora most com- 
plete execution of a theory, but beyond the precincts 
of law schools for which it was intended, its value is 
greatly diminished by the absence of syllabuses and a 
sufficient index. Wma. Henry ARNOUX. 

New York, Oct. 16, 1880. 

a 
USURY—NOTE MADE AND PAYABLE IN 
NEW YORK FOR USE IN ANOTHER STATE. 


NEW YORK COURT OF APPEALS, SEPT. 21, 1880. 


WAYNE County Savines Bank v. Low, Appellant. 


A note was written in Pennsylvania by the cashier of a bank 
there and mailed to defendant at New York. It was 
dated and made payable in New York and was signed 
by defendant in that city, and mailed by him to the 
bank in Pennsylvania with a check for discount at 8 per 
cent, to be used in renewing a note held by the bank. 
This was done in pursuance of a previous agreement 
made in Pennsylvania between the bank and defendant. 
Held, that the defense of usury was not sustainable. 
Dickinaon v. E:|wards, 77 N. Y. 573, and Jewell v. Wright, 
30 id. 259, distinguished. 


PPEAL from judgment of the New York Court of 

Common Pleas, affirming judgment on report of 

referee, in favor of plaintiff. The main defense was 
usury. 


Hezekiah Watkins (Benj. Low, attorney), for appel- 
lant. ; 
Samuel W. Weiss (Frank & Weiss, attorneys), for 
respondents. 


RapPauwo, J. In Dickinson v. Edwards, 77 N. Y. 
573, the decision in Jewell v. Wright, 30 id. 259, was 
adhered to, and it was held that where a promissory 
note was made in this State by a resident thereof, 
bearing date, and by its terms payable in this State, with 
no rate of interest specified, and was delivered to the 
payees without consideration, to be used by them for 
their accommodation without restriction, and was first 
negotiated by them in another State at a rate lawful 
there but greater than that allowed by law in this State, 
it was usurious and void, there being no evidence in 
the case of any intention on the part of the maker that 
the note should be discounted or used out of this 
State. 

That case, as well as Jewell v. Wright, was distin- 
guished from Tilden v. Blair, 21 Wall. 241, expressly 
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upon the ground that in Tilden v. Blair, although the 
acceptance was made payable in New York by the ac- 
ceptors who were residents of New York, yet after 
having accepted in New York, they returned the ac- 
ceptance to the drawer in Illinois for the purpose and 
with the intention that it should be negotiated by him 
in that State. And this court says in its opinion in 
Dickinson v. Edwards, that that was the controlling 
fact in Tilden v. Blair, and that the ruling considera- 
tion was the intention of the acceptors that the draft 
should be used in Illinois, while in Jewell v. Wright 
and in the case then before the court, there was noth- 
ing to show an intent on the part of the maker of the 
note to give authority to deal with it otherwise than as 
the law of this State would allow. 

The case of Bunk of Georgia v. Lewin, 45 Barb. 340, 
and other cases are distinguished from Jewell v. 
Wright on the same ground, and it may safely be said 
that tho case of Dickinson v. Edwards rests upon the 
ground that there was no evidence of knowledge or in- 
tention on the part of the maker of the note that it 
was to be used out of this State, and that in the 
absence of such proof it must be governed by the law 
of the place of payment. 

In the present case, the fact which was wanting in 
Jewell v. Wright and Dickinson v. Edwards clearly ap- 
pears, and the case is brought within the principle of 
Tilden v. Bluir, and the cases which have followed it. 
The note now in suit was dated and made payable in 
New York, but it was made for the express purpose of 
being used in renewal of another note for the same 
amount then held by the plaintiff in bank in Pennsyl- 
vania. The note in suit was actually written in Penn- 
sylvania, in the form in use in that State, by the cashier 
of the plaintiff.at the defendant’s request, and for- 
warded by the cashier to the defendant for signature, 
and was signed by the defendant in New York and 
then mailed by him to the plaintiff in Pennsylvania, 
together with a check for the discount at the rate of 
eight per cent per annum which was lawful in Penn- 
sylvania. The note and interest were consequently 
received by the plaintiff in Pennsylvania, and all this 
was done in performance of a previous agreement 
which had been entered into in Pennsylvania between 
the plaintiff and the defendant. All that was done by 
the plaintiff in New York was simply in execution of 
that agreement, and as is said in Dickinson v. 
Edwards (p. 580), in citing Tilden v. Blair, the designa- 
tion of the place of payment of the note was an inci- 
dental circumstance for the convenience of the maker, 
and not an essential part of the contract, or with the 
intent to affix a leg:1 consequence to the instrument. 
It cannot be contended that a party who goes into an- 
other State and there makes an agreement with a citi- 
zen of that State for the loan or forbearance of money 
lawful by the laws of that State, can render his obliga- 
tion void by making it payable in another State, ac- 
cording to whose laws the contract would be usuri- 
ous. Neither can it be claimed that where the obliga- 
tion, instead of being signed in the State where the 
contract was made, is signed in another State and sent 
by mail to the place of the contract, it must be gov- 
erned by the usury laws of the place where it was 
sigued. The counsel for the appellant disputes the 
fact that the agreement for the giving of the note in 
suit in renewal of the $2,000 note which fell due was 
made in Pennsylvania, but the findings and evidence 
clearly show that it was. The proposition for the re- 
newal was made by the defendant at Honesdale in 
writing, aud there received by the plaintiff. In this 
proposition defendant requested plaintiff's cashier to 
send defendant a new note to be signed, which the 
cashier did. The mailing of the new note by the 
cashier to Middletown was a clear and definite accept- 
ance of the proposition, and made the agreement to 
renew complete. The sending of the note and check 





by defendant signed was an execution of this completed 
agreement. He says he sent the check under a previous 
agreement. The appellant seeks on this appeal to set 
up a defense to the note in suit on the ground that the 
original $10,000 note was an accommodation note, and 
was discounted in violation of the agreement under 
which it was loaned, and that the plaintiff did not give 
full value for it, $2.000 of the proceeds of the discount 
having been applied to the payment of a precedent 
debt of the indorser. It is sufficient to say that the 
alleged facts on which this defense is based are not 
found by the referee nor requested to be found, but 
that, on the contrary, the referee found that the $10,- 
000 note was discounted by the plaintiff for value in 
the ordinary course of business, and no exception was 
taken to this finding. 
The judgment should be affirmed. 


All concur, 
— 
CONDITIONS IN DEEDS RESTRICTING 
ALIENATION. 


IOWA SUPREME COURT, SEPT. 21, 1880. 


McCLeary V. ELLIs. 

A. conveyed land to J. for life and afterJ.’s death to J.’s 
children. If J. should leave no children the land should 
go to G. and his children. Tho deed provided that the 
land should not be alienated by J. nor be sold for debts. 
Held, that tho condition against alienation and liability 
for debts was void. 


CTION by’plaintiff, John MCleary, against one of 
the defendants as sheriff, who had sold, under 
execution against plaintiff, plaintiff's interest in certain 
land conveyed to him by his father, to restrain such 
defendant from executing to the purchaser at the sale, 
another defendant, a sheriff's deed. Plaintiff claimed 
in his petition that by a condition in his father’s deed 
to him, the land could not be alienated and was not 
liable to be sold for his debts. To the petition defend- 
ants demurred, but the purchaser offered to release from 
the operation of the sale the homestead to which plaint- 
iff was entitled by law. The court below sustained 
the demurrer, from which plaintiff appealed. 

The deed to plaintiff reads as follows: 

“* Know all men by these presents: That I, Alvam Mo- 
Cleary, of the county of Louisa, of the State of Iowa, 
do give my son John -erer ts all my interest in the 
following lands: * * * * * * To have the 
above-described lands his indies and to go to his 
children at his death; but if he dies without children, 
then the above-described land to go to his brother, 
George McCleary, and at his death to go to his brother's 
children — that is, George McCleary’s children; but if 
George dies without children, it is to go to his sister's © 
children. It is expressly understood that he shall not 
part with it, nor sell it, nor shall any person sell it for 
him, or for debts whatsoever.’”? The deed described 
190 acres. 

Hoffman, Pickler & Brown, for appellant. 

Tatlock & Wilson, for appellee. 

Day, J. 1. From an examination of the deed of 
Alvam McCleary, it is evident that it conveyed a fee- 
simple estate. The conveyanco is of a life estate to 
John McCleary, the remainder to his children; but if 
he should die without children, to his brother George 
and his children, and if George should die without 
children the remainder to his sister’s children. The 
conveyance is of a life estate and a vested remainder 
in fee. 4 Kent's Com. 203. No reversionary interest is 
retained in the grantor. He has disposed of his entire 
estate in fee. The disposition of the estate is to the 
beneficiary direct, without the intervention of trustees, 

The question in this case is, can the grantor of the 
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fee impose restraints ypon alienation? Littleton, in 
section 360, states the doctrine upon this subject as 
follows: “‘ If a feoffment be made upon the condition 
that the feoffer shall not alien the land to any one, this 
condition is void: because when a man is enfeoffed of 
lands or tenements, he hath power to alien them to 
any person by thelaw. For if such condition should 
be good, then the condition should oust him of all 
the power which the law gives him, which should be 
against reason, and therefore such a condition is void.”’ 
Commenting upon this Lord Coke says: ** And the like 
law is of a devise in fee, upon condition that the devisee 
shall not alien, the condition is void; and so it is of a 
grant, release, confirmation, or any other conveyance 
whereby a fee simple doth pass. For it is absurd and 
repugnant to reason that he that hath no possibility to 
have the land revert to him should restrain his feoffee 
in fee simple of all power to alien. And so it is if a 
man be possessed of a lease for years, or of a horse, or 
any other chattel, real or personal, and give or sell his 
whole interest and property therein upon condition 
that the donee or vendee shall not alien the same, the 
same is void; because his whole interest and property 
is out of him, so as he hath no possibility of a revester, 
and it is against trade and traffic, and bargaining and 
contracting between man and man; and it is within 
the reason of our author that it should ouster him of 
all power given tohim.”’ Coke Litt. 223a. 

The case of Mandelbaum v. McDonnell, 29 Mich. 78, 
contains a very elaborate and exhaustive consideration 
of this question. In that case a devise for life was 
made to the widow of the testator, remainder in fee to 
his sons and grandson, with a restriction upon aliena- 
tion during the life of the widow, if she remained un- 
married, and until the grandson, who was then four 
years old, should attain the age of 25. The restriction 
upon the right of alienation was held void. In an- 
nouncing the opinion of the court, Christiancy, J., 
employs this language: “If there is any English deci- 
sion since the statute quia emptores, where the point 
was involved in which it was held competent for a 
feoffer, grantor or devisor of a vested estate in fee 
simple, wbether in remainder or possession, by any 
condition or restriction in the instrument creating it, 
to suspend all power of the feofee, grantee, or devisee, 
otherwise competent to sell, for a single day, [ have not 
been able to find it, and the able counsel for tho defend- 
ants, whose research nothing of this kind is likely to 
escape, seem to have been equally unsuccessful.’’ And 
further: ‘“‘ We are entirely satisfied there has never 
been a time since the statute quia emptores when a re- 
striction in a conveyance of a vested estate, in fee 
simple, in possession, or remainder, against selling for 
a particular period of time, was valid by thc common 
law, and we thiuk it would be unwise and injurious to 
admit into the law the principle contended for by the 
defendant's counsel, that such restrictions should be 
held valid if imposed only for a reasonable time.”’ “It 
is safe to say that every estate depending upon such a 
question would, by the very fact of such a question ex- 
isting, lose a large share of its market value. Who can 
say whether the time is reasonablo until the question 
has been settled in the court of last resort? And upon 
what standard of certainty can the court decide it? 
Or depending as it must upon all the peculiar facts and 
circumstances of each particular case, is the question 
to be submitted to a jury? The only safe rule of de- 
cision is to hold, as I understand tho common law for 
ages to have been, that a condition or restriction which 
would suspend all power of alienation fora single day 
is inconsistent with the estate granted, unreasonablo 
and void.” 

For another case containing a most exhaustive con- 
sideration of this question, see De Peyster v. Michael, 
6 N. Y. 467. In this case, after a very full review of 
the authorities upon page 497, it is said: ‘‘Upon the 





highest legal authority, therefore, it may be affirmed 
that in a fee simple grant of land a condition that the 
grantee shall not alien, or that he shall pay a sum of 
money to the grantor upon alienation, is void, upon 
the ground that it is repugnant to the estate granted.” 

In Bradley v. Bixote, 3 Ves. Jr., it is said: “I have 
looked into the cases that have been mentioned, and 
find it laid down as a rule, long ago established, that 
where there is a gift with a condition inconsistent with 
and repugnant to such gift, the condition is wholly 
void. A condition that the tenant in fee shall not 
alien is repugnant.” See, also, Brandon v. Robinson, 
18 Ves. Jr. 429; McCullough v. Gillmore, 11 Penn. 
St. 370. 

In Walter v. Vincent, 18 Penn. St. 369, a testator de- 
vised to his daughter and to her legal heirs forever cer- 
tain real estate, with tho express consideration that she 
should ‘“ not alien or dispose of the same, or join with 
her husband in any deed for the conveyance thereof 
during her natural life.’? The court held the considera- 
tion void, and that a feo simple estate was devised, and 
say: ‘It makes no difference that the testator has ex- 
pressly withheld one of the rights essential to a fee 
simple, for the law does not allow an estate to be 
granted to a man and his heirs with a restraint on 
alienation, and frustrates the most clear intention to 
impose such a restraint; just as it allowed alienation 
of an estate entail, though a contrary intent is mani- 
fest. And it would be exceedingly improper, in any 
court, in construing a devise to a man and his heirs, to 
give effect to the restraint upon alienation by changing 
the character of the estate to a lifo estate, with a 
remainder annexed to it, or with an executory devise 
over.”” In Hall v. Tufts, 18 Pick. 455, testator devised 
certain real estate ‘‘to his wife for her life, and tho 
remainder of the estate, whether real or personal, in 
possession or reversion, to his five children, to be 
equally divided among them or their heirs, respect- 
ively; always intending and meaning that nonc of his 
children shall dispose of their part of the real estate in 
reversion before it is legally assigned to them.” It 
was held that the children took a vested remainder in 
the real estate given to the wife for her life, and that 
the clause restraining them from aliening the same 
before the expiration of the life estate was void. 

The case of Blackstone Bank v. Davis, 21 Pick. 42, is 
exactly in point. In that case one Davis devised to 
his son the use of a farm of 120 acres, with a provision 
that the land should not be subject or liable to convey- 
ance or attachment. The plaintiffs recovered a judg- 
ment against the devisee, and levied an execution upon 
the premises as upon land held by the defendant in fee. 
The court says: ‘‘ By the devise of the profits, use, or 
occupation of the land, the land itself is devised. 
Whether the defendant took an estate in fee or for life 
only is a question not material in the present case. 
The sole question is whether tho estate in his hands 
was liable to attachment, and to be taken in execution 
as his property. The plaintiffs claim titlo under the 
levy of an execution against the defendant, and their 
title is valid if the estate was liable to be so taken. 
That it was so liable, notwithstanding tho proviso or 
condition in the will, the court cannot entertain a 
doubt.”’ 

The appellant cites and relies solely upon Nichols v. 
Eaton, 91 U. 8. 716. In that case the testator devised 
her real estate to trustees upon trusts to pay the rents, 
profits, and interest to her four children, with a proviso 
that if any of her sons should alienate or dispose of 
the income, orif by means of bankruptcy orinsolvency, 
or any other means, said income could not be person- 
ally enjoyed by them respectively, but would become 
vested in or payable to some other person, then the 
trust expressed in said will concerning so much thereof 
as would so vest should immediately cease and deter- 
mine. The case differs from the present one in two 
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essential and controlling particulars—First, the estate 
was devised to trustees and never vested in the bene- 
ficiaries; second, the enjoyment of the benefits of the 
devise was made to depend upon a condition. We 
have no hesitancy in holding, in view of the authori- 
ties above quoted, and others that might be referred 
to, that the conditions in this deed against alienage 
and liability for debts are void. 

2. It is insisted, however, that whatever view may 
be taken of the foregoing question, still the demurrer 
should have been overruled, because the petition 
alleges that a part of the land was the homestead of 
the plaintiff and his family, and the execution and 
return notice of sale, and sheriff's certificate, all show 
that no part of the land was set apart to plaintiff asa 
homestead, as by statute required, but that the whole 
130 acres were sold in alump and bought by the defend- 
ant. It is insisted this renders the sale absolutely void 
under Linscott v. Lamart, 46 Iowa, 312, and White v. 
Rouly, id. 680. The petition, we think, does not base 
the plaintiff's right to relief upon the ground that a 
portion of the premises was his homestead, and not set 
apart to him as prescribed in the statute. The petition 
does not allege that a portion of the land is plaintiff's 
homestead, but incidentally it is alleged that he has 
gone into possession of the whole real estate, and occu- 
pied the same, which embraced 130 acres as his home- 
stead. 

It is not alleged when he took possession nor does it 
appear when the debt was contracted. For aught that 
the petition shows, the homestead was liable for this 
debt. Nocomplaint was made in the petition that it 
was not set off to the plaintiff, nor that the other prop- 
erty was not first exhausted. The ground upon which 
relief is asked, is that the plaintiff owned no interest 
in the land subject to execution. The demurrer was 
properly sustained. 

Inasmuch as the defendant offered to release from 
the operation of the sheriff's sale the homestead of the 
plaintiffs, they may, if they are so advised, have a 
decree granting them that relief. 

Affirmed. 





EXEMPTION OF CEMETERIES FROM TAX4A- 
TION— ASSESSMENT FOR LOCAL 
IMPROVEMENT. 


PENNSYLVANIA SUPREME COURT, MAY 3, 1880. 
Ourve CEMETERY COMPANY, Plaintiff in Error, v. 
Ciry OF PHILADELPHIA. 


A statute provided that land occupied as a cemetery, when 
used asa place of sepulture, shall ‘be exempt from 
taxation excepting for State purposes,” held, to exempt 
such land from an assessment for constructing a sewer. 


ASE stated for the purpose of obtaining the decision 

of the court as to whether the lands of defendant 

below, the Cemetery Company, when purchased as lots 

for burial purposes, were subject to assessment fora 
sewer. The facts appear in the opinion. 


B. H. Brewster and John A. Burton, for plaintiff in 
error. 


Henry C. Terry, for defendant in error. 


STerReEtTT, J. The Olive Cemetery Company was 
incorporated by act of February 5, 1849, for the pur- 
pose of establishing and maintaining a cemetery on a 
certain tract of land, situated on the north side of 
Lancaster avenue, in the county, now city, of Phila- 
delphia, containing about ten acres and twenty-two 
perches. The third section of the act declares: ‘* That 


no street, lane or road shall hereafter be opened through 
the said tract, occupied as a cemetery, without the 
consent of the majority of the lot-holders, and the 





—— 
same, when used as a place of sepulture, shall ve ex- 
empt from taxation, excepting for State purposes, and 
no lot which may be purchased as a place of sepulture, 
shall be subject to attachment or execution for any 
debt or debts of the owner thereof, provided, that the 
said exemption from attachment or execution shall 
not extend to more than four lots as owned by any one 
individual.” On the line of Merion avenue, by which 
the cemetery is bounded on one side, all the lots have 
been sold and mostly used for burial purposes. In 
that avenue the corporate authorities of the city caused 
a sewer to be constructed, and filed a lien fora pro- 
portionate part of the cost thereof against the entire 
cemetery tract, including the lots that have been sold, 
and claim the right to enforce payment thereof by sale 
of the land. The facts are fully presented in the case 
stated in the nature of a special verdict, and the ques- 
tions of law involved submitted to the court below in 
the following terms: ‘If the court shall be of opinion 
that under the said charter the lots purchased by the 
lot-holders for burial purposes and the lands of the 
cemetery company are subject to lien and sale under 
the said lien, or that the lot-owners’ consent, or notice 
to them, was not necessary before filing the lien, then 
judgment for the plaintiff; but if not, then judgment 
for the defendant.’ The court entered judgment, on 
the case stated, in favor of the city. 

The main contention on the part of the cemetery 
company is, that the assessment for construction of 
the fsewer on Merion avenue is a species of taxation, 
and clearly within the letter as well as the spirit of the 
exemption contained in the charter. The exemption 
is ‘from taxation, excepting for State purposes.’’ The 
obvious meaning of this is, that the Commonwealth 
releases in favor of the cemetery company her right to 
tax its lands when used as a place of sepulture, in any 
form or for any purpose of a local nature, as distin- 
guished from general State purposes, reserving to her- 
self the right of taxation for the latter purposes only. 
The exemption is general, and embraces every species 
of taxation not specially excepted; and the ruleis well 
settled that an exception ina statute excludes all other 
exceptions. Miller v. Kirkpatrick, 5 Casey, 226. It is 
not pretended that municipal assessments for con- 
structing sewers, etc., are within the accepted meaning 
of taxation for State purposes, on the contrary, it is 
contended by the city, that they do not come under 
the head of taxation at all. It is conceded, however, 
that the authority to make and collect such assess- 
ments is delegated by the Commonwealth. If it does 
not emanate from the inherent power of the govern- 
ment to levy and collect taxes, it is difficult to under- 
stand whence it comes. The only warrant for delegat- 
ing such authority must be either in the right of 
eminent domain or in the taxing power. It cannot be 
found in the former, and hence it must be in the 
latter. 

Taxation is an exercise of the inherent power of 
government to compel contributions from persons and 
property for public purposes, either of a general or 
local nature. For general or State purposes the power 
of taxation has usually been exercised directly by the 
government, while for local objects it has generally 
been delegated to and exercised by the municipal sub- 
divisions of the State. The history and growth of 
this delegated power are traced in Washington avenue, 
19 P. F. Smith, 352. It is there said that the practice 
of municipal taxation by counties, turnpikes, cities 
and boroughs for local objects had its origin in neces- 
sity and convenience. Hence, roads, bridges, culverts, 
sewers, pavements, school-houses, and like local im- 
provements, are best made through the municipal 
divisions of the State, and paid for by local taxation. 
“‘These have always been supported as a proper exer- 
cise of the taxing power. * * * In cities and towns 
where the population was dense, the authorities began 
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to make improvements of special advantage to certain 
of the citizens at theirexpense. * * * So far public 
opinion and long-continued legislative practice have 
sustained local taxation with great unanimity, and 
this is strong evidence of the true interpretation of 
the constitutional power of the Legislature to author- 
ize municipal taxation of this sort.’”” In McMasters v. 
Commonwealth, 3 Watts, 293, a new phase of taxation 
was presented in the assessment of one person’s prop- 
erty to pay compensation awarded to another whose 
property had been taken for a public use under the 
power of eminent domain, but it was sustained as a 
proper application of that principle of local taxation 
which authorizes the assessment of property specially 
benefited by a local improvement of a public nature, 
for the purpose of defraying the expense thereof. The 
admitted authority of the Legislature to confer upon 
municipal corporations the power of assessing the cost 
of local improvements on properties benefited is re- 
cognized in Hammett v. Philadelphia, 15 P. F. Smith, 
164, as ‘‘a species of taxation, not the taking of private 
property by virtue of eminent domain.” 

We have thus referred to these cases not for the pur- 
pose of vindicating the right of the Legislature to 
authorize assessments in various forms for local im- 
provements, but to show that they are regarded asa 
species of taxation; that it is only on the principle of 
taxation that they are sustained. Thecases of North- 
ern Liberties v. Church, 1 Harris, 104; Pray v. Northern 
Liberties, 7 Casey, 69; and Berough of Greensburg v. 
Young, 3 P. F. Smith, 284, have been cited as authority 
for the position that assessments for local improve- 
ments are not taxes. What is said in Washington 
Avenue, supra, in regard to two of these cases is 
equally applicable to the other, viz., the court did not 
mean to decide that such an assessment is not taxation 
within the general legislative power to tax. Had it 
been meant to say that such an assessment is not taxa- 
tion at all, it would in effect deny the power of the 
Legislature to authorize the assessment—a power 
which was aflirmed in all these cases. It follows 
from what has been said that the claim of the city isa 
species of taxation for local and not State purposes, 
based solely on the taxing power delegated by the State, 
and inasmuch as the charter of the company expressly 
exempts its land from such taxation, the lien is invalid, 
and the plaintiff in error is entitled to judgment. If 
it were at all necessary, it would be an easy task to 
show the wisdom and propriety of exempting such 
property as that of the plaintiff in error from local 
taxation, but nothing of that kind is required. It is 
sufficient to know that the Legislature in creating the 
corporation exempted its property from such taxation. 
It is unnecessary to consider other minor points in- 
volved in the case stated. 

, Judgment reversed and set aside, and judgment is 
now entered on the case stated in favor of the defend- 
ant below. 


Nore. —In Buffalo City Cemetery v. City of Buffalo, 
46 N. Y. 506, a conclusion apparently the reverse of 
the above was reached by the New York Court of Ap- 
peals. Undera statute exempting the lands of ceme- 
tery associations from ‘‘all public taxes, rates and 
aesessments,’’ it was held that the exemption did not 
apply to an assessment to defray the expense of a side- 
walk constructed upon a street running alongside the 
lands of such an association. The court say that pub- 
lic taxes are exactions toward the expense of carrying 
on the government, but those charges laid upon prop- 
erty in a circumscribed locality, to effect a work of 
local convenience, which results in peculiar advantage 
to the property assessed, are not public but local and 
private, so far as the statute was concerned. See Peo- 
ple v. Mayor of New York,4 N. Y. 419; Fairfield v. 
Ratcliff, 20 Iowa, 398; City of Paterson v. Society, etc., 





4 Zabr. 385; Northern Lib. v. St. John’s Ch., 13 
Penn. St.; Canal Trustees v. City of Chicago, 12 Ill. 
403; Mayor of Baltimore v. Proprietors, etc.,7 Md. 517; 
Lefever v. Mayor, etc., 2 Mich. 586.— (Ep. Aus. L. J. 
———E————— 
DISBARMENT OF ATTORNEY — WHAT WILL 
AUTHORIZE— EVIDENCE— APPEAL 
FROM DISCRETIONARY ORDER, 


NEW YORK COURT OF APPEALS, SEPT. 28, 1880. 


In RE ELDREDGE. 





The orders not reviewable in the Court of Appeals on the 
ground that they are discretionary, are those addressed 
to the favor of the court and to which the applicant 
has no absolute right, which may or may not be granted 
without wrong on either hand. 

There is a distinction between proceedings for contempt 
occurring in the presence of the judge and the facts 
constituting which are certified by him, and cases of 
professional misconduct out of the presence of the 
court. In the former it is held that the facts embodied 
in the order of the judge must, be taken as true, in the 
latter the right of review is asserted not only where 
there has been a want of jurisdiction, but also where 
the court below had decided erroneously on the testi- 
mony. 

In proceedings to disbar an attorney where the charges are 
denied, the common-law rules of evidence apply. The 
accused is not to be tried upon affidavits, but is entitled 
to confront the witnesses and subject them to cross- 
examination and to invoke the well-settled rules of evi- 
dence. 

An attorney in proceedings for the probate of a will, who 
had taken out a commission for the examination of a 
witness, prepared answers for such witness to the inter- 
rogatories and cross-interrogatories, furnished them to 
the witness who had received various sums of money 
from him, read a part of the answers to the commis- 
sioner and left the rest for the witness to repeat, and 
thus got the answers before the surrogate as honest 
testimony. Held, sufficient to authorize an order dis- 
barring the attorney even though the answers were not 
shown to be false, and it appeared that the attorney 
believed them to be true. 


PPEAL from an order disbarring appellant from 
practice as an attorney and counsellor at law. 
The facts appear in the opinion. 


Fincu, J. The questions raised on this appeal in- 
volve the professional character of a member of the 
bar, and the propriety of the decision of the General 
Term which has suspended him from the office and 
the duties of an attorney for three years. While the 
discipline may seem light, it is yet severe, for it is the 
public and grave conclusion of the court, deliberately 
spread upon the record, that the appellant has been 
guilty of conduct unbecoming his profession, and de- 
serving judicial censure. The struggle to reverse this 
determination and defend the reputation assailed, 
awakens our sympathy and demands of us patient care 
and consideration to prevent even a trace of injustice; 
while, at the same time, our duty to an honorable pro- 
fession, the need of preserving unsullied that high 
standard of truth and purity by which alone an office 
of justice should be measured, demands of us a cold 
and deliberate scrutiny, and firmness in declaring its 
result. We have therefore examined minutely all the 
voluminous papers submitted on the argument, and 
considered carefully the able discussion at the bar, and 
the fullfand thoroughly prepared briefs of the respect- 
ive counsel, desiring to omit no labor necessary to a 
correct conclusion. 

A preliminary question needs to be considered. It 
is insisted that the order of the General Term is not 
appealable, because resting in discretion; and that 
when no legal question is involved, no dispute as to 
jurisdiction or authority, the conclusion of the Supreme 
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Court upon the facts is final and not subject to review. 
We do not so understand the authorities to which we 
are referred. Matter of Gale, 75 N. Y. 526; Matter of 
Percy, 36 id. 651; Matter of Kelly, 59 id. 595. While in 
one, at least, of these cases, language is used sus- 
ceptible of the interpretation claimed, the fact remains 
that this court did review upon the merits, in at least 
two of the cases, the action of the Supreme Court, and 
consider and discuss the proofs upon which that action 
was founded. While the measure of punishment con- 
sequent upon a conclusion of guilt may fairly be said 
to be within the discretion of the immediate tribunal, 
the conclusion itself —the adjudication of guilt or in- 
nocence upon the facts—is not so far the subject of 
discretion as to be beyond review. The class of orders 
not reviewable for that reason are substantially those 
addressed to the favor of the court, to which the ap- 
plicant has no absolute right, which may or may not 
be granted without wrong on either hand. The order 
in question is not of that character. The guilt or inno- 
cence of this appellant does not rest in the absolute 
discretion of any court. An acquittal is his right if 
upon the facts he is not shown to be guilty, and we 
cannot evade or avoid the inquiry. The cases in the 
Supreme Court of the United States cited as holding 
the contrary, we think, are misapplied. Ex parte 
Bradley, 7 Wall. 365; Bradley vy. Fisher, 13 id. 336; 
Bradwell v. The State, 16 id. 130; Ex pdrte Robinson, 19 
id. 511; Ex parte Burr, 9 Wheat. 530. <A plain line of 
distinction is drawn between proceedings for a con- 
tempt occurring in the presence of the judge and the 
facts constituting which are certified by him, and cases 
of professional misconduct out of the immediate 
presence of the court, where the actual truth is matter 
of evidence. In the former class of cases it is held 
that the facts embodied in the order of the judge must 
be taken as true; in che latter the right of review is 
asserted, not only where there had been want of juris- 
diction, but also where the court below “‘ had decided 
erroneously on the testimony.’’ Its discretion is pro- 
nounced not unlimited; it must be a ‘‘ sound discre- 
tion;”’ and while not to be overruled in cases of doubt, 
is yet the subject of review. 

As we approach the facts of the case at bar another 
preliminary question is to be considered, raised this 
time on behalf of the appellant. He insists that the 
affidavits and papers upon which was founded the 
order to show cause, and which were transmitted to 
the referee appointed to determine the issues raised, 
were not evidence upon those issues, and could have no 
other proper office or effect than that of pleadings or 
statements of the charges or accusations relied upon. 
In reply the broad doctrine is asserted that these affi- 
davits were evidence; that the common-law rules did 
not apply to the proceeding; that every thing was ad- 
missible, and its effect only the subject of considera- 
tion. The language of a previous decision of this 
court, that ‘ the common-law rules of evidence do not 
apply to proceedings of this character’’ was pressed 
upon our attention. In re Percy, 36 N. Y. 651. The 
doctrine in that case was correct to the extent of its 
application. It related only to the kind and character 
of evidence presented to the court for the purpose of 
originating its action. For that purpose affidavits 
were properly held sufficient, and also the verified 
minutes of a trial at the Circuit. And it was only with 
reference to this preliminary step — the evidence neces- 
sary to justify action by the court — that the language 
cited was used. The opinion in that case goes on to 
declare that ‘‘ the court may and ought to cause the 
charges to be preferred, whenever satisfied, from what 
has occurred in its presence, or from any satisfactory 
proof, that a case exists where the public good and 
ends of justice call for it. Upon the return of the 


order the court proceeded properly to investigate the 
charges.” 


The decision, therefore, falls very far short 





of holding that upon the trial of issues involving pro- 
fessional misconduct and the right of an attorney to 
retain his office and its privileges, the common-law 
rules of evidence may be disregarded. We should be 
slow to follow such an authority if it existed. The 
issue is vital to the party assailed. An adverse decision 
dooms him always to disgrace, and often to poverty 
and want. His professional life is full of adversaries. 
Always in front of him there is an antagonist — some- 
times angry and occasionally bitter and venomous. 
His duties are delicate and responsible, and easily sub- 
ject to misconstruction. To say that when he denies 
the charges brought against him he may be tried with- 
out the rights and the safeguards which belong to the 
humblest criminal, would be to adopt a dangerous rule, 
and one without reason or justification. The question 
is important, and itis best that we decide it. On the 
application addressed in the first instance to the court 
as the mode of arousing its attention and setting it 
in motion, affidavits, minutes of testimony— an} thing 
which furnishes needful information — may be used as 
the basis upon which to found an order to show cause. 
Upon the return of that order the accused is heard. 
He may confess; he may explain; he may deny. If 
he confess, the court may at once render its judgment; 
if he explain, the court may deem the explanation 
sufficient or the reverse; but if he meets the accusation 
with denial, the issue thus raised is to be tried, sum- 
marily, it.is true, by the court itself or by a referee, 
but nevertheless to be tried, and on that trial the ac- 
cused is not to be buried under affidavits or swamped 
with hearsay, but is entitled to confront the witnesses, 
to subject them to cross-examination and to invoke the 
protection of wise and settled rules of evidence. In 
adopting this conclusion we only secure to the mem- 
bers of the bar the common rights and ordinary privi- 
leges of the citizen. 

It remains to consider whether the evidence ad- 
duced before the referee justified the decision which 
suspended this appellant from the practice of his pro- 
fession. A portion of the charges against him were 
very grave. They were nothing less than perjury and 
subornation of perjury. A will of his wife’s father 
had practically disinherited her; no fault or miscon- 
duct of hers explained or palliated the act, and it could 
only be accounted for by the testator’s anger against 
her husband, or the persistent and paramount influ- 
ence of the other children and those connected with 
them. On this latter ground the appellant, in the 
name of his wife, and acting at first as her proctor and 
all the time as her counsel, resisted the probate of the 
will. Upon the hearing he introduced in evidence the 
testimony of three witnesses— Andies, Wheeler and 
Mason—taken out of the State and by commission. 
The answers they gave were very minute in their de- 
tails and unusually long and full, and tending to show 
undue influence operating upon the mind of the tes- 
tator and producing the result accomplished by the 
will. At the conclusion of the hearing probate was 
refused by the surrogate. In his opinion, he gives very 
slight weight to the evidence taken by commission, 
and rests his conclusion mainly upon the other evi- 
dence in the case. Not long after, the defeated parties 
opened a new attack. They presented to the surrogate 
a mass of affidavits, which in their printed form make 
a book of 285 pages, tending to show that the evidence 
taken on commission was false and a fraud upon the 
surrogate, and that the husband and proctor of the 
contestant was the author and contriver of the wrong. 
Upon these affidavits the surrogate made an order on 
the llth of March, requiring the contestants to show 
cause before him, on the 29th of March, why the de- 
cree rejecting the will should* not be opened and va- 
cated, and the evidence taken on commission stricken 
out and expunged, on the ground that it was procured 
by fraud, perjury and subornation of perjury. El- 
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dridge and his wife seem to have been ‘stunned by the 
suddenness and magnitude of the attack, which was 
largely based upon affidavits of Andies and Wheeler, 
confessing with shameless effrontery their own perjury 
and wickedness, and pointing to Eldridgo as the active 
cause, and upon circumstances tending to show that 
the witness Mason was a myth, and was personified 
before the commissioner by one Byrnes. A settlement 
of the controversy over the will followed, apparently 
arranged by counsel, in which Eldridge took no part, 
except that of silence, through which the decree re- 
jecting the will was vacated without opposition, the 
evidence taken on commission stricken from the re- 
cord, the will admitted to probate, and soon aftera 
provision made for the contestant in excess of the tes- 
tator’s bequest, and to some extent recognizing her 
equitable claims. This peaceful settlement, however, 
was soon followed by the presentation of the affidavits 
and papers used before the surrogate to the General 
Term, which, after notice to Eldridge and considera- 
tion of his answer denying the charges, sent the case 
toareferee. The latter held, and the majority of the 
General Term concur, that the charges of perjury and 
subornation of perjury, and that of imposing a false 
witness as being Peter Mason upon the commissioner, 
were not established. That conclusion it is not neces- 
sary to disturb. But the referee finds, and the Gene- 
ral Term concur, that, in respect to the deposition of 
Wheeler, the conduct of the appellant was such as 
justly to deserve the censure and discipline of the 
court. The facts in this respect do not depend upon 
affidavits, or evidence of a character open to criticism. 
They rest mainly upon the admissions of Eldridge 
himself. Regarding the affidavits presented to the 
court substantially as a pleading, they nevertheless con- 
stituted an accusation which called upon Eldridge for 
an answer. Upon the admissions of that answer the 
case against him stands. Wheeler alleges in his affi- 
davit that Eldridge wrote out in detail answers to be 
given by the witness to the interrogatories and cross- 
interrogatories of the commission; that when the de- 
position was taken Eldridge was personally present 
and himself read to the commissioner the answers he 
had prepared, and then left with the witness, written 
out in full, the answers to the cross-interrogatories, 
which the latter read from the memorandum to the 
commissioner. Wheeler further charges that his tes- 
timony was both preceded and followed by payments 
of money by Eldridge, and produces his letters sug- 
gesting a destruction of their correspondence, and 
begging fora return of the memoranda used at the 
taking of the deposition. Such original memoranda, 
alleged to be in the handwriting of copyists employed 
by Eldridge, were attached to Wheeler's affidavit. In 
his answer Eldridge admits that he furnished the 
memoranda for the deposition. He does not deny the 
authenticity of the prepared answers produced by 
Wheeler. He admits, and to some extent palliates 
and excuses the payments of money. He does not 
dispute the correspondence produced. He does not 
deny reading the answers for Wheeler to the commis- 
sioner in Philadelphia, and leaving those framed for 
the cross-interrogatories to be read by the witness. 
His explanations of these things do not satisfy us. The 
memorandum made by Eldridge and produced by 
Wheeler, of answers to cross-interrogatories is a very 
long and carefully prepared document. It occupies in 
print about eighteen compact pages. On comparing it 
with the deposition read before the surrogate, it is 
found to be absolutely identical. Laying aside then 
all questions of the truth or falsity of the answers, 
discarding every thing dependent upon Wheeler alone 
as unworthy of credit, the fact yet remains that an 
attorney of the court having taken out a commission 
for the examination of a witness, writes out what 
when printed are twenty-six pages of answers to inter- 





rogatories, and eighteen pages of answers to cross- 
interrogatories, furnishes them to the witness who hag 
already drawn upon him for various sums of money, 
reads a part of the answers to the commissioner, and 
leaves the rest for the witness to repeat, and so practi- 
cally puts his own words, his own ideas, his own facts, 
into Wheeler’s mouth, and gets them before the surro- 
gate disguised as honest testimony. Such conduct is 
inexcusable. The coloring sought to be given it by 
Eldridge—that he merely meant to refresh the memory 
of the witness —is not justified by the facts. He fur- 
nished answers, not notes. He controlled and mas- 
tered the memory of the witness; not merely refreshed 
it. The witness did not answer atall. Eldridge an- 
swered for him. We get neither the language nor the 
memory of the witness; we get only that of his teacher. 
Practically the examination was merely an affidavit 
drawn by Eldridge and sworn to by Wheeler. In its 
true character it was not admissible before the surro- 
gate. When, therefore, it was disguised in the shape 
of testimony and the form of an examination, and so 
received into the case, a fraud was committed on the 
surrogate, and the author of it was Eldridge. Grant 
that the answers are not shown to be false, and that 
Eldridge believed them to be true; yet he corrupts 
justice at the fountain by dictating the evidence of 
the witness. Upon the trial of an issue in open court 
a question merely leading is excluded. The law so 
carefully guards the independent and unwarped testi- 
mony of a witness that it will not permit, even by the 
form of a question, the suggestion of its answer. Yet 
here the answers to thirty-three direct interrogatories 
and forty-one cross-interrogatories are actually writ- 
ten out by the attorney for the use of the witness, and 
so imported into the case. 

It is intimated on his behalf that he did not go be- 
yond the custom of the bar. He may have thought so, 
but is most certainly mistaken. If that were true, it 
would only make our duty all the more imperative. 
While a discreet and prudent attorney may very prop- 
erly ascertain from witnesses in advance of the trial 
what they in fact do know, and the extent and limita- 
tions of their memory, as a guide to his own examina- 
tions, he ,has no right, legal or moral, to go further. 
His duty is to extract the facts from the witness, not 
to pour them into him; to learn what the witness does 
know, not to teach him what he ought to know. It is 
impossible, too, in this case, not to feel the force of 
other admitted facts. The payments of money by 
Eldridge to Wheeler, if not bribes, approach seriously 
near tothe line. He himself repudiating such pur- 
pose, seems fearful of that construction. His anxiety 
to get back his memoranda, and to have his corre- 
spondence destroyed, indicate his own inner conscious- 
ness of conduct open to suspicion. It is impossible not 
to feel sympathy for him in his struggle, and yet our 
plain duty is to shrink from no couclusion which the 
purity and integrity of the profession demands. 

The order of the General Term should be affirmed. 

———__>___——_ 


WHO ARE SECOND COUSINS? 


ENGLISH HIGH COURT OF JUSTICE, CHANCERY DI- 
VISION, JUNE li, 1880. 
Re PARKER; BENTHAM vy. Witson, 43 L. T. Rep. 
(N. S. ) 115. 

A testator gave one-third of his residuary personal estate 
to his first cousins, and two-thirds to his second cousins. 
Held, that by “second cousins” was meant the col- 
lateral descendants from a common great-grandfather, 
and did not include first cousins once removed. 


HIS was an action for the administration of the 
estate of John Parker, deceased, who died on the 
13th Feb. 1878, having made his will dated the 28th 
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Jan. 1878, whereby he gave his residuary personal 
estate, *‘ one-third to my first cousins and two-thirds 
to my second cousins.’’ The only question raised was 
whether ‘‘second cousins’? meant second cousins 
strictly so called, or whether it also included children 
of first cousins, or as they are commonly called, first 
cousins once removed. 


JesseL, M. R. The question I have to decide is, 
what is the meaning of ‘* second cousins ”’ in this will? 
“First cousins ’’ clearly means cousins german, both in 
ordinary parlance and according to the authorities. 
So, too, the term “second cousins”’ has a well-known 
meaning, as signifying collateral descendants from a 
common great-grandfather. No doubt as to the mean- 
ing has been suggested, but it is said that I am bound 
to alter that meaning because of certain decisions. 
Now, unless those decisions lay down some principle, 
they do not bind me, and accordingly it is said that 
the principle they establish is this—that a gift to 
“second cousins ”’ is a gift to all persons related within 
that degree. Has it been so laid down? The first case 
is Mayott v. Mayott, 2 B. C. C. 125, which [I am bound 
to say succeeding judges have misunderstood. That 
case is stated mucb more fully in the note in the last 
edition, and it there appears that the same persons, 
and no others, must have been living at the date of the 
will and the death of the testator, and therefore that 
at the date of the will be had no second cousins. It 
was evident he was referring to some persons whom he 
knew, and consequently it was necessary to hold that 
he used the term “ second cousins” in other than fts 
strict sense. The decision accordingly was, that he 
meant persous within the same degree of relationship, 
so that even his grandniece was included. With all 
respect, I should not have let in the grandniece, but in 
other respects I see no objection to the decision. Noth- 
ing is better settled than this, that where there is no 
person or property answering the description, the court 
looks to see whether there is not some one or some- 
thing that may be within it. That is all that case 
really decided. The next case is Silcox v. Bell, 1 Sim. 
& 8S. 301. The report does not state what relations the 
testator left; it isevident that the decree did not fol- 
low the words of the will, but we cannot see now why 
the direction was framed as it was. If, however, you 
look at Mr. Sugden's argument, you will see that 
Mayott v. Mayott is altogether misdescribed by him, 
and yet the Vice-Chancellor in his judgment follows 
that argument. So here we have a case, in my opinion, 
entirely wrong, where the Vice-Chancellor was clearly 
misled by counsel — a counsel, no doubt, of great influ- 
ence and eminence—as to the effect of Mayott v. 
Mayott. The next case of Charge v. Goodyer, 3 Russ. 
140, is an illustration of the danger of following authori- 
ties without looking at them. There the gift was to 
first and second cousins, and the report says: ‘* It was 
admitted that the bequest to first and second cousins, 
had it stood unmodified by any circumstance or ex- 
pression, would have included all persons of the degree 
of second cousins; that is, first cousins once removed 
and first cousins twice removed.’’ The cases of Mayoit 
v. Mayott and Siicox v. Bell are then referred to, and 
throughout this is spoken of as the legal construction 
of the gift, and in his judgment the Master of the Rolls 
gives no decision as to whether that was the legal con- 
struction, although, with all respect, it seems to me 
that that was the point before him. Those are the 
cases supposed to establish the proposition that a gift 
to second cousins is a gift to all within the degree of 
second cousin. But there is a good deal of authority 
the other way. There is the case of Corporation of 
Bridgnorth vy. Collins, 15 Sim. 541, in which Shadwell, 
V. C., held that second cousins meant second cousins 
and nothing else. There are two cases decided by Lord 
Chancellors. The one, Sanderson v, Bayley, 4 My. & 





Cr. 56, decided two things, first, that cousin means 
cousin german; and secondly, that first cousin once 
removed does not mean second cousin. In the other, 
Stoddart v. Nelson, 6 De G. M. & G. 68, the question 
was, whether cousin did not mean first cousin once 
removed and second cousin, and the Lord Chancellor, 
in deciding in favor of tho first cousins simpliciter, 
uses words which evidently refer to what, as I have 
pointed out, occurred in Mayott v. Mayott. When you 
look at the case, the most that can be said against it is, 
that the Lord Chancellor does not appear to have 
noticed that in the case before Lord Kenyon there was 
no person to answer the one description. As regards 
the case of Re Blower’s Trusts, L. R., 6 Ch. 351, I have 
only to remark, that it shows that modern judges are 
coming to this principle—that in questions of con- 
struction you are not to alter the well-defined legal 
meaning of words, unless there are circumstances in 
the nature of the gift, or by way of context, to show 
that the testator intended a different meaning,‘includ- 
ing in such circumstances the state of affairs at the 
date of the will. 
———_—__——_- 


NEW YORK COURT OF APPEALS ABSTRACT. 

ADMINISTRATOR — INFORMALITIES IN BOND OF — 
SURROGATE MAY COMPEL ACCOUNTING AND DISTKIBU- 
TION AFTER REMOVAL. — (1) The statutes (2 R. S. 77, 
§ 42) do not prescribe the tenor (Doug. 193; 7 Exch. 
537) of the condition of the bond to be given by an 
administrator; they prescribe the substance. A bond 
given by an administrator to whom letters were issued 
by the surrogate of Steuben county, named the surro- 
gate of Ontario county as one whose orders the prin- 
cipal was to obey, but contained a clause that he should 
faithfully execute the trust reposed in him as adminis- 
trator, and another that he should obey all orders of 
any other officer or court having jurisdiction in the 
premises, touching the administration of the estate 
committed to him. Held, sufficient to render the 
sureties liable in case of failure of the principal to pay 
moneys ordered to be paid by the surrogate of Steuben 
county. In such bonds the substance is looked to 
more than the form, even though it is a surety to be 
held. Wiser v. Blachly, 1 Johns. Ch. 607. See, also, 
Ring v. Gibbs, 26 Wend. 502; Casori v. Jerome, 58 N. 
Y. 815. (2) Upon an order made upon the application 
of one of the next of kin, a final accounting was had, 
the administrator rendered his accounts, and the sur- 
rogate found and decreed that there was due and pay- 
able to the person next of kin named, asum specified 
as her distributive share of the intestate estate and 
the administrator was ordered to payittoher. But 
it appeared that before the proceedings for accounting 
were instituted, the letters of the administrator had 
been revoked. No one had been appointed in his 
place, and the moneys in question had come into his 
hands as administrator. Held, that the surrogate had 
power to decree a distribution of the moneys in the 
administrator’s hands to the next of kin. This he 
would have uncer the provisions of Laws of 1837, chap- 
ter 460, and without this act, under 2 R. S. 92, § 52. 
The statutes in general terms give to the surrogate the 
authority to cite an administrator to an account after 
the lapse of eighteen months from his appointment, 
and the section (§ 52) does not mean to confine the 
power so that it may not be exercised save against one 
who is actually in the office of an administrator. See 
Dakin v. Deming, 6 Pai. 95; Everts v. Everts, 62 Barb. 
577; Annett v. Kerr, 2 Robt. 556. The order of dis- 
tribution made by the surrogate bound the adminis- 
trator and the sureties upon his bond. Schofield v. 
Churchill, 72 N. Y. 565. Order affirmed. Gerould v. 
Wilson, appellant, et al. Opinion by Folger, C. J. 
[Decided Sept. 21, 1880.] 
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New YORK CITY— REMOVAL OF OFFICER MUST BE 
FOR CAUSE— SUPERVISING ENGINEER— NOT ANSWER- 
ABLE FOR NEGLIGENCE OF SUBORDINATES — REVIEW 
OF REMOVAL.—(1) The relator was, under the city 
charter, the engineer having supervision of public 
work done upon the streets for the city of New York. 
An arch constructed while relator was in such posi- 
tion, upon a street in that city, fell in consequence of 
bad workmanship and materials. The workmen em- 
ployed in building that arch were not appointed by 
relator; and inspectors were appointed by the com- 
missioner of public works, who directed the work, 
which inspectors were required to inspect, the material 
to be furnished and the work done under the agree- 
ment, and to see that the same corresponded with the 
specifications, and to report to the commissioner him- 
self and to the superintendent of street improvements. 
In consequence of the fall of the arch the commis- 
sioner, who had authority under the charter for such 
purpose, removed the relator from his position. In 
proceedings to review such removal, held, that relator 
could only be removed for cause. People v. Fire Com- 
missioners, 72 N. Y. 445; Sims v. Fire Commissioners, 
73 id. 437. The protection given by the charter to his 
tenure of office this court has held to be substantial 
and effective, and not merely shadowy or formal. The 
commissioner had a right to call on relator for an ex- 
planation, and prima facie it was relator’s duty to 
have discovered and prevented the defect in the arch 
causing its fall. The supervising engineer, if he con- 
trols the appointment of the workmen under him, is 
responsible for their skill and fidelity. But he is not 
so responsible where he has no power of appointment. 
Kelly v. Mayor of New York, 11 N. Y. 432; Pack v. 
Mayor of New York, 8 id. 222. In such case he is 
guilty of no negligence. The unwise and improper 
appointment is not his, and every rule of justice would 
be violated by imputing to him the negligence of an 
agent whom he did not select and could not remove. 
And here the provision made for inspecting imposed 
upon others the duty of supervision. While the work 
progressed, relator had a right to assume that the in- 
spectors appointed by his chief were doing their duty, 
and that they were guarding against weak construction 
and poor material. He had a right tu leave this duty 
where the commissioner had placed it, and to assume 
that his own skill and care were to be exercised iu 
other directions. He was not, therefore, at fault for 
the defect in the arch, and there was no cause for his 
removal. (2) The rule that this court will not review 
the decision of such a commissioner on the merits 
(People v. Board of Police, 69 N. Y. 409) explained: 
** Where there is any evidence before the officer from 
which an inference of incapacity or unfitness could be 
drawn, we are not to reverse the decision, because our 
own conclusions would perhaps have been different. 
But there must be some evidence to justify the re- 
moval. Ifthere is none, the removal is not for cause, 
and the statute is violated.” Order reversed. People 
ex rel. Campbell, appellant, v. Campbell. Opinion by 
Finch, J.; Rapallo, Andrews and Earl, JJ., concurred ; 
Folger, C. J., Miller and Danforth, JJ., dissented. 
[Decided Oct. 5, 1880.] 


SET-OFF—IN ACTION AGAINST CITY—THAT PRE- 
LIMINARY STEPS MUST PRECEDE ACTION DOES NOT 
PRECLUDE SET-OFF— CLAIM AGAINST COUNTY NOT AC- 
TIONABLE SUBJECT OF.—(1) The statute provides that 
no action shall be maintained against the city of New 
York unless the claim on which it is brought has been 
presented to the comptroller and he has neglected, for 
thirty days thereafter, to pay the same. One holding 
a claim for services against the city which had not 
been presented to the comptroller assigned the same 
to plaintiff. Held, that in an action upon the same by 
plaintiff, the city might set off an indebtedness due 








from the assignor to the city at the time of the assign- 
ment. Although the general rule is that to compela 
set off of two demands, there must be a mutual right 
of action upon them at the same time (Myers v. Davis, 
22 N. Y. 489), yet the circumstance that one party is 
required to take some preliminary step before institut - 
ing his action does not affect the right of set-off. Re- 
viewing Patterson v. Patterson, 59 N. Y. 579; Jordan 
v. National Bk., 74 id. 467; McDowell v. Tate, 1 Dev. 
249; Frances v. Dodworth, 4 C. B. 202. An English 
court held that a debt might be set off though because 
of an especial statute an action could not then be 
maintained upon it. Brown v. Tibbetts, Li C. B. (N. 
S.) 855. It is the condition or state of the demand 
at the time that is looked at. Wells v. Stewart, 3 Barb. 
40; Martin v. Kunzmuller, 37 N. Y. 396, 401; see 5 
Edm. St. 574; note to 2 R. S. 354, § 18, subd. 5, citing 6 
Cow. 615, and 5 Johns. 105; 3 id. 150; Pomeroy on 
Remedies, § 452, etc. An infant cannot maintain an 
action on a demand unless he first procures a guardian 
ad litem appointed, but could set off that demand 
against a suit by the assignee of a claim held by his 
debtor. Whitmarsh v. Hall, 3 Den. 375, does not con- 
flict with this. In the case at bar the creditor had at 
common law the same right to maintain his action 
against the city as against any other debtor. By statute 
this right is abridged, and such a statute is construed 
strictly, and as this statute does uot in terms include 
the case of set-off, that right is not taken away. Under 
an English law an attorney cannot maintain an action 
for costs against his client until thirty days after he 
has presented his bill, but this has been held not to 
deprive him of a right of set-off for costs in an action 
against him by his client where he had not presented 
his bill. Martin v. Winder, Douglass, 199, n. x63; 
Bullard v. Birket, 1 Esp. Cas. 449. See Lester v. 
Lazarus, 2 Cr. M. & Ros. 665; Downer v. Eggleston, 15 
Wend. 51. (2) By the statute an action against the 
county of New York is not maintainable upon a county 
charge, a contingent expense of the county. Plaintiff's 
assignor held a claim against the county which was 
such a charge; the county held at thesame time a claim 
against the assignor that was due. Held, that the two 
claims were the subject of set-off. The principle that 
a demand against a State cannot be set off by its citi- 
zens against a demand of the State does not apply. 
The reason for such a principle is that a State cannot 
be coerced in its own courts. State v. Blank, 1 Hayes, 
223; State v. Balt. & Ohio R. Co., 34 Md. 374, which 
reason does not apply to counties. The county is ex- 
empted from liability to action by the statute, an 
abridgment of a common-law right to be strictly con- 
strued. The courts may compel a county, by man- 
damus, to pass upon and allow a legal claim. People 
v. Supervisors, etc., 45 N. Y. 199. And a mandamus 
proceeding is a suit within the meaning of the Federal 
Constitution. Weston v. City of Charleston, 2 Pet. 
449; Holmes v. Jenneson, 15 id. 564. Judgment affirmed. 
Taylor et al., appellants, v. Mayor, etc., of New York. 
Opinion by Folger, C. J. 

[Decided Sept. 21, 1880. ] 

—_——_.__— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


SEPTEMBER, 1880. 

CONFLICT OF LAW— ATTACHMENT VALID AGAINST 
PREVIOUS ASSIGNMENT FOR CREDITORS IN ANOTHER 
State. —A debtor in Rhode Island made an assign- 
ment for the benefit of creditors, valid under the laws 
of that State. The assignee came into Massachusetts 
and took possession of personal property there belong- 
ing to the debtor. Before this property was removed 
from Massachusetts it was attached by D., a creditor 
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living there. At this time no creditor had assented to 
the assignment, and the only consideration therefor 
was the acceptance of the assignee. Afterward all 
creditors but D. proved their claims in the assignment 
proceedings. Held, that the assignment was invalid as 
against the attachment. Independently of insolvent 
Jaws or assignments for the benefit of creditors author- 
ized by statute, it has always been held by this court 
that voluntary assignments by a debtor in this State in 
trust for the payment of debts, and without other 
adequate consideration, are invalid as against an at- 
tachment, except so far as asseuted to by the creditors 
for whose benefit they were made. Edwards v. 
Mitchell, 1 Gray, 239; May v. Wannemacher, 111 Mass. 
207. The assent of creditors is not presumed, but must 
be shown by some affirmative act, such as presenting 
claims, or becoming parties to the written assignment. 
Russell v. Woodward, 10 Pick. 407. Such assignments 
made by judicial or legislative authority in another 
State are not binding here. Taylor v. Columbian Ins. 
Co., 14 Allen, 353. And an assignment made by the 
debtor himself in another State, which, if made here, 
would be set aside for want of consideration, will not 
be sustained against an attachment by a Massachusetts 
creditor, although valid in the place where it is made. 
There is no comity which requires us to give force to 
laws of another State which directly conflict with the 
laws of our own, or to allow to the act of a debtor 
resident in another State an effect in disposing of his 
property, as against his creditors here, which it would 
not have if he lived in Massachusetts. Zipsey v. 
Thompson, 1 Gray, 243; Swan v. Crafts, 124 Mass. 453; 
Fall River Iron Works v. Croade, 15 Pick. 11. The 
subsequent assent of the Rhode Island creditors te 
this assignment, manifested by proving their claims 
under it, cannot defeat the title to this property which 
the creditor in Massachusetts acquired by his attach- 
ment. Bradford v. Tappan, 11 Pick. 76; Ward v. Lam- 
son, 6 id. 358; Pierce v. O’Brien. Opinion by Colt, J. 


CONSIGNMENT — SALE OF CONSIGNED GOODS AND 
GOODS OF CONSIGNEE AT ONE TIME — RIGHT OF ACTION 
BY CONSIGNOR AGAINST PURCHASER. — A firm of deal- 
ers in window and plate glass, in Boston, made a con- 
tract with defendant to furnish glass for a building he 
was about to erect, according to specifications fur- 
nished, for the gross sum of $688. The contract de- 
scribed the quality and dimensions of ths glass to be 
furnished, and the number of lights of each quality. 
The firm was the selling agent for the plaintiff for 
plate glass, and the first four items of glass to be fur- 
nished as specified in the contract were plate glass and 
belonged to the plaintiff, having been consigned to the 
firm for sale. The remainder of the glass was fur- 
nished by the firm. The defendant had no knowledge 
that any of the glass belonged to the plaintiff. Held, 
that plaintiff could not maintain an action against de- 
fendant for the plate glass belonging to him. The firm 
could not recover for any portion of the glass fur- 
nished, but only upon the entire contract. A factor 
may sell his own goods with those of his principal, and 
take a note which includes the amount due for both. 
Hapgood v. Batchelder, 4 Metc. 473; Vail v. Durant, 9 
Allen, 408. They could therefore mingle the goods of 
plaintiff with their own and make an entire contract, 
and the remedy against the purchasér must be upon 
the contract itself, the character of which would pre- 
clude the plaintiff from suing uponit. Roosevelt v. 
Doherty. Opinion by Endicott, J. 


INTEREST — WHEN AT CONTRACT RATE AFTER DUE.— 
A mortgage to securea note set forth that it was to be 
void if the mortgagor should pay the sum secured in 
five years, ‘‘ with interest at the rate of seven and one- 
half percent per annum.” Held, that after the five 


years, if the note was not paid, the rate of interest 
would be seven and one-half per cent, and not the 





legal rate, six per cent. The court say that in Brannon 
v. Hursell, 112 Mass. 63, it was held in an action upon 
a promissory note payable in four months, “ with in- 
terest at ten per cent,” that interest was to be com- 
puted at that rate not merely to the maturity of the 
note, but to the time of the verdict; and upon recon- 
sideration of the authorities there referred to, and 
examination of the numerous decisions cited at the 
argument of the present case, we see no reason to 
overrule or qualify the point adjudged. See Price v. 
Great Western Railway, 16 M. & W. 244; Morgan v. 
Jones, 8 Exch. 120; Keane v. Keane, 3C. B. (N. 8.) 
144; Cook v. Fowler, L. R.,7 U1. L. 27; Gordillo v. 
Weguelin, 5 Ch. D. 287; In re Roberts, 14 id. 49. - Be- 
fore the decision in Brannon v. Hursell, the rule there 
declared had been established in Indiana, California, 
Texas, Illinois, Iowa, Wisconsin and Nevada. It has 
since been affirmed by decisions of the highest courts 
of Ohio, Michigan, Virginia and Tennessee. And it 
has been acted on by Judge Lowell in the Circuit Court 
of the United States for this district. Burgess v. 
Soutbbridge Savings Bank, 2 Fed. Rep. 500. In Con- 
necticut, the law seems formerly to have been cousid- 
ered as settled in accordance with these decisions; and, 
although some recent dicta have a tendency to explain 
away the grounds assigned in the earlier judgments, 
there is no adjudication to the contrary. The earlier 
decisions in New York support the same rule, both as 
to mortgages and as to ordinary debts. But in the 
light of later cases, the questions may perhaps be con- 
sidered an open one in that State. The leading cases 
in support of the opposite view are Ludwick v. Hunt- 
zinger, 5 W. & S. 51, and Brewster v. Wakefield, 22 
How. 118. The same rule appears to have been fol- 
lowed by the Supreme Court of the United States in 
Brunbisel v. Firman, 22 Wall. 170. And it has since 
been adopted as a general rule by the courts of Kansas, 
Minnesota, South Carolina, Rhode Island, Kentucky, 
Arkansas and Maine. But the later judgments of the 
Supreme Court exhibit a difference of opinion as to 
the general rulo, though not of adjudication in the 
particular cases before the court. Cromwell v. County 
of Sac, 96 U. S. 51; Holden v. Trust Co., 100 id. 72. 
Union Institution for Savings v. City of Boston. Opin- 
ion by Gray, C. J. 
a) 


ILLINOIS SUPREME COURT ABSTRACT. 


FRANCHISE— WHAT IS—RIGHT OF RAILROAD COM- 
PANY TO LAY TRACK THROUGH CITY—RIGHT NEED 
NOT BE EXCLUSIVE BUT MUST BE FROM SOVEREIGN 
POWER. — Power in a railroad company to exercise the 
right of eminent domain in a city is a franchise, within 
the meaning of that word as used in the Constitution, 
in defining what cases must be taken to the Supreme 
Court by appeal or writ of error. It isnot essential to 
a franchise, in its legal sense, that it should, in all cases, 
be exclusive. This court has held that a license by a 
city to use a street fora horse railway is not a fran- 
chise. Chicago C. R. Co. v. People, 73 Ill. 547. Cor- 
porate franchises in this country emanate from the 
sovereign power. It has decided that a right to mem- 
bership in a board of trade is not afranchise. Board 
of Trade v. People, 91 Ill. 80. See, also, City of Bridge- 
port v. New York, etc., R. Co., 36 Conn. 255. A 
franchise is, in law, sometimes used to mean an exclu- 
sive right held by graut from the sovereign power— 
such in its nature that the same right cannot be granted 
to another without an invasion of the franchise of the 
first grantee. The strictly legal signification of the 
word is not always confined to exclusive rights; but 
the term is used in law to designate powers and privi- 
leges which are not exclusive in their nature. The 
Supreme Court of the United States, speaking through 
Taney, C. J., said: ‘‘ Franchises are special privileges 
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conferred by government upon individuals, and which 
do not belong to the citizens of the country, of common 
right.” Bank of Augusta v. Earle, 13 Pet. 595. The 
term, according to Blackstone, embraces in its legal 
meaning several kinds of rights, some exclusive and 
some not exclusive. 2 Bl. Com. 21. Kid says: “A 
corporation is a political person capable of enjoying a 
variety of franchises.” Spencer, J., says: “If there 
are certain immunities and privileges in which the 
public have an interest, as contradistinguished from 
private rights, and which cannot be exercised without 
authority derived from the sovereign power, it would 
seem to me that such immunities and privileges must 
be franchises.”” People v. tna Ins. Co., 15 Johns. 
3887. And so the Supreme Court of New York held in 
that case, unanimously, that tho right of an insuranco 
company to carry on banking business was a franchise, 
although the judges differed on the question whether 
the defendant in that case had lawful right to such 
franchise. Chicago & Western Indiana Railroad Co. v. 
Dunbar. 

[Decided Aug. 11, 1880.] 


SURETYSHIP — OFFICIAL BOND — BOND SIGNED WITH 
UNFILLED BLANKS — ESTOPPEL— OFFICE VACANT BY 
DEFAULT IN FILING BOND— WHEN PROVISION AS TO 
VACANCY DIRECTORY.—(1) A party executing a bond 
knowing that there are blanks in it to be filled up by 
inserting particular names or things necessary to make 
it 2 perfect instrument, must be considered as agreeing 
that the blanks may be thus filled after he has executed 
the bond. If the party signing tho paper shall insert 
in the appropriate places the amount of tho penalty, or 
the names of the sureties, or any other thing he may 
deem of importance as affecting his interest, he may in 
that way protect himself against being bound other- 
wise than as he shall thus specify. But if, relying upon 
the good faith of the principal, the surety shall permit 
him to have possession of a bond signed in blank, the 
surety will have clothed the principal with an apparent 
authority to fill up the blanks at his discretion, in any 
appropriate manner consistent with tho nature of the 
obligation proposed to be given, so that, as against the 
obligee receiving the bond without notice or negli- 
gence, and in good faith, the surety will be estopped to 
allege that he executed the paper with a reservation or 
upon a condition in respect of the filling of such blanks, 
and this, whether the blanks to be filled havo reference 
to the penalty of the bond, the names of co-sureties, 
or other thing. The apparent authority of tho prin- 
cipal in an obligation which has been executed in blank 
by others as sureties, to fill in the blanks in an appro- 
priate manner, may be implied from the facts and cir- 
cumstances attending the transaction, and may be 
shown by parol; and this rule applies to instruments 
under seal as well as to those which are not under seal. 
United States v. Nelson, 2 Brock. 64; Speake v. United 
States,9 Cranch, 28; Smith v. Crooker, 5 Mass. 538; 
Butler v. United States, 21 Wall. 272; Dair v. United 
States, 6id. 1; Drury v. Foster, 2 id. 24; Inhabitants 
of Berwick v. Huntress, 53 Me. 89; State v. Pepper, 
31 Ind. 76; McCormick v. Bay City, 23 Mich 457; State 
v. Young, 23 Minn. 551; Packard v. Sears, 6 Ad. & El. 
469; Welland Canal Co. v. Hathaway, 8 Wend. 480. 
The doctrine in People v. Organ, 27 Il. 29, bas not 
been followed. Bartlett v. Board of Education, 59 
Ill. 364; Texira v. Evans, referred to, 1 Anstruther, 228; 
Smith v. Board of Supervisors, 59 Ill. 412; Comstock 
v. Gage, 91 Ill. 328. (2) The charter of a city provided 
that all cify oficers who were required to give bonds 
for faithful performance of official duties should “ file 
their bonds with the city clerk within fifteen days after 
their election,’”’ etc. The charter further provided that 
when bonds should not be so filed, ‘the person so in 
default should be deemed to have refused said office, 


and the same should be filled by appointment as in- 








other cases.’’ And in case a bond so filed should not 
be approved, and a satisfactory bond should not be 
filed within fifteen days after such disapproval, the 
person soin default should ‘‘ be deemed to have refused 
said office, and the same should be filled as above pro- 
vided.” And further, the charter made it ‘ the duty 
of the clerk to notify all persons elected to office of 
their election, and unless such persons should respect- 
ively qualify within fifteen days thereafter the office 
should become vacant.” It was held, these provisions 
in respect to the time within which the official bonds 
were required to be filed were not mandatory, but 
merely directory. The municipal authorities were em- 
powered, in their discretion, to declare a vacancy, or 
to waive the default as to the mere time of filing bond, 
and to accept and approve it when afterward filed. 
The mere default in that regard would not, of itself, 
operate to vacate the office. And in case the city 
authorities waived a default, the bond filed would be 
valid against the sureties. Ross v. People, 78 Ill. 375; 
Rex v. Loxdale,1 Burr. 447; Kane v. Footh, 70 Ill. 
590; People v. Holly, 12 Wend. 480; State v. Churchill, 
41 Mo. 41; State v. Porter, 7 Ind. 204; and see Kearney 
v. Andrews, 2 Stockt. Ch. 70; Speake v. United States, 
9 Cranch, 28; State v. Toomer, 7 Rich. (Law) 216; 
Sprowl v. Lawrence, 33 Ala. 674. City of Chicago v. 
Gage. Opinion by Sheldon, J. 
[Decided Sept. 13, 1880.] 
—_ + 


OHIO SUPREME COURT ABSTRACT. 
OCTOBER 5, 1880. 








CONSTITUTIONAL LAW — ACT REQUIRING CONSTRUC- 
TION OF FISH-WAYS BY DAM OWNERS.—A legislative act 
requiring the owner of a dam constructed across a 
stream not navigable, and who has enjoyed the adverse 
use of such dam for the period of twenty-one years, to 
construct and maintain at his own expense, a chute or 
passage way over the same, for fish, held, unconstitu- 
tional. Whether the act is valid where the adverse 
use is less than twenty-one years is not decided. 
Woolever v. Stewart. Opinion by Boynton, J. 


STATUTE OF FRAUDS — PROMISE TO ANSWER FOR 
DEBT OF ANOTHER. —C., who was a large stockholder 
of a business corporation, and president thereof, ver- 
bally promised M. that if ho would subscribe and pay 
$500 to the capital stock of the company he should, 
within one year, receivo fifteen per cent on the amount 
invested. M., in consideration of this promise, sub- 
scribed and paid for the stock. No dividends were 
made or earned within the year. Held, that this was 
not a contract to answer for the debt, default or mis- 
carriage of another. Morehouse v. Crangle. Opinion 
by Johnson, J. 


STATUTE OF LIMITATIONS —SET-OFF. —The statute 
of limitations ceases to run against a set-off from the 
date of the commencement of the action in which it 
is pleaded. McEwing v. Jumes. Opinion by Mc- 
Ilvaine, C. J. 





WISCONSIN SUPREME COURT ABSTRACT. 
SEPTEMBER 21, 1880. 


MUNICIPAL CORPORATION — VILLAGE CANNOT EM- 
BRACE DISCONNECTED TRACT OF LAND. — An uninhab- 
ited tract of country, nowhere adjoining an existing 
village, and in which such existing corporation has no 
special interest, cannot be made by act of the Legisla- 
ture a part of such village, for the mere purpose of 
increasing the corporate revenues by the exaction of 
taxes. Thecourt say: ‘*The idea of acity or village 
implies an assemblage of inhabitants living in the 
vicinity of each other and not separated by any vther 
intervening civil division of the State. We do not by 
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this decision intend to set bounds to the discretion of 
the Legislature in fixing the boundaries of a village so 
long as tho territory of which it is composed is adja- 
cent or contiguous, nor to intimate that the Legislature 
may not incorporate as ono village two or more assem- 
blages of inhabitants living at some distance from each 
other, with spaces of uninhabited lands intervening, 
when such intervening spaces are also included in such 
village, but that a villago cannot be incorporated con- 
taining two or more tracts of territory not contiguous 
or adjoining, and separated by some other civil subdi- 
vision of the State, and especially that an uninhabited 
and separate tract of country cannot be annexed to or 
made a part of an incorporated village. If by an act 
of the Legislature a tract of country not inhabited, 
and not adjoining a village, can be made a part of such 
village, then it would seem to follow that by another 
act of the Legislature the inhabited part of such vil- 
lage might be separated therefrom, and we would have 
the anomalous thing of a village without inhabitants, 
and composed simply of a tract of territory, which 
would be an absurdity.’’ Smith v. Sherry. Opinion 
by Taylor, J. 

REAL ESTATE — FIXTURES TREATED AS PERSONALTY 
BY ALL PARTIES, NOT— ESTOPPEL. — Where a junior 
chattel mortgagee took possession of mortgaged fix- 
tures and severed them from the real estate with which 
they were connected, to subject them to sale to satisfy 
his mortgage, held, that he could not, as against a prior 
chattle mortgagee, assert that such fixtures were a part 
of the realty. When all the parties have seen fit to 
treat what might otherwise be fixtures and part of the 
realty as personal property, by their agreements, and 
thus sever them from the freehold and license their 
removal, the law will consider such fixtures, as between 
the parties, personal property to all intents and pur- 
poses. Smith v. Benson, 1 Hill, 176; Ford v. Cobb, 20 
N. Y. 344; Tift v. Horton, 53 id. 377; Hunt v. Bay 
State lron Co., 97 Mass. 279. Smith v. Waggoner. 
Opinion by Orton, J. 


——_____—— 


INSURANCE LAW. 


FrrE INSURANCE—CONTRACT BETWEEN INSURED 
AND MUTUAL COMPANY MAY BE CANCELLED AND NOTE 
SURRENDERED BY AGREEMENT OF PARTIES, — The busi- 
ness of an insurance company, whether conducted on 
the mutual or stock plan, is managed by its officers and 
agents, and the corporators are bound by the acts of 
such agents in all matters properly done within the 
scope of the powers committed tothem. A policy of 
insurance and the premium noto given therefor con- 
stitute a contract between the company and the in- 
sured, and the parties usually have the same power to 
rescind it by mutual agreement as they had to make it. 
Such a power on the part of the company seems essen- 
tially necessary to the safe and proper transaction of 
its business. Boland v. Whitman, 33 Ind. 64; Wads- 
worth v. Davis, 13 Ohio St. 123. Most mutual com- 
panies insert stipulations in their policies that they 
shall become void, either ipso facto or at the option of 
the company, for certain acts of omission or commis- 
sion by the insured, and when avoided, the rights and 
liabilities of the member are ended, except his liability 
for debts already incurred. Columbia Ins. Co. v. 
Masonheimer, 26 P. F. S.; Wilson v. Trumbull Ins. 
Co., 7 Harris, 372. Vhe right of the company to can- 
cel policies and thus terminate the contract, for various 
acts of the insured, though such right be not expressly 
reserved, has constantly been recognized, and it would 
be strange if it could not agree with the insured to 
abrogate the contract when deemed expedient or ad- 
vantageous. In one sense the premium note is a 
security, but it may be given up for a good considera- 
tion. Thus when the assured surrendered his policy 








and received from the secretary of the company his 
deposit note, there being contested claims which were 
subs quently established and on which he paid nothing, 
and afterward a receiver was appointed who made an 
assessment on the said assured for payment of said 
losses, it was held that the matter had been adjusted 
between the company and the assured, and the re- 
ceiver could not impeach or disaffirm the lawful acts 
of the corporation. Hyde v. Lynde, 4 N. Y. 887. 
After tho filing of a petition by a mutual insurance 
company, but before publication of the appointment 
of areceiver, tho maker of a premium note paid an 
assessment thereon and surrendered his policy under 
an agreement with an authorized agent of tho com- 
pany that such payment and surrender should be in 
full of said note, which was agreed to be given up, but 
was not; the note was extinguished, and the receiver 
could not maintain an action thereon. Sands v. Hill, 
55 N.Y. 18. A good faith agreement between the 
parties in a contract of insurance, to annul it, is valid. 
Pennsylvania Sup. Ct., May 31, 1880. Acker, receiver, 
v. Hite. Opinion by Trunkey, J. 


MARINE INSURANCE—UNSEAWORTHY SHIP.—To 
render a ship ‘‘seaworthy,’’ within the meaning of a 
contract of insurance, she must be sufficiently fur- 
nished with proper cables and anchors. 1 Kay’s Ship- 
masters, 90. In Wilkie v. Geddes, 3 Daw. 57, a ship was 
held to be unseaworthy where it appeared that the best 
bower anchor and the cable of the small bower anchor 
were defective. Lord Eldon, in his opinion in the 
House of Lords, says nothing is more clear than that 
there is an implied warranty, in every contract of 
marine insurance, that the ship is seaworthy at the 
commencement of the risk, or at the time of her sail- 
ing on the voyage insured, and is provided with suffi- 
cient ground tackle to encounter the ordinary perils of 
the sea. The law seems to be perfectly well settled on 
this point. Merchants’ Mut. Ins. Co. v. Sweet, 6 Wis. 
670. Wisconsin Sup. Ct., Sept. 21,1880. Lawton v. 
Royal Canadian Insurance Co. Opinion by Cole, J. 

_—_—_>—___——. 


CRIMINAL LAW. 


TRIAL—JOINT ASSESSMENT OF PUNISHMENT AGAINST 
JOINT OFFENDERS INVALID— In a _ prosecution 
against several defendants jointly for an aggravated 
assault, the jury found the defendants guilty and 
assessed the punishment ‘ at $250 fine and six months 
imprisonment,” no separato verdict or assessment be- 
ing made as toeach defendant. The judgment entered 
was of the punishment assessed against each defend- 
ant. Held,erroneous. It is well settled that when 
several are joined in one indictment a joint award of 
one fine against them all is erroneous, for it ought to 
be several against each defendant, for otherwise one 
who has paid his proportionable part might be con- 
tinued in prison till the others havo also paid theirs, 
which would be, in effect, to punish him for tho offenso 
of another.”’ 2 Hawkins’ P. C. 633; State v. Guy, 10 
Mo. 277. In Strangham v. State, 16 Ark. 37, it was 
said: ‘In criminal cases, though several persons con- 
cerned in the same offense may be jointly indicted and 
tried together * * * yet each one is answerable for 
his own criminal conduct and not for his associates, 
and the verdict and judgment against them should be 
several, that is, should fix the fine or punishment to be 
paid or suffered by each, but the judgment for costs 
may be joint. Citing 4 Ark. 430; Whart. on Crim. 
Law, 156, 694; March v. People, 7 Barb. 393. The same 
doctrino was declared in Allen v. State, 34 Tex. 230. 
Texas Ct. of Appeals, March 26, 1880. Flynn v. State 
of Texas. Opinion by White, P. J. 

LARCENY BY BAILEE — PURCHASER UNDER CON- 
TRACT OF SALE OR RETURN NOT BAILEE. — The owner 
of horses placed them in possession of defendant un- 
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der an agreement for sale to defendant, he to pay the 
purchase price of the same, the horses to remain the 
property of the owner until paid for and to be returned 
at a specified time if not paid for. The defendant re- 
fused to return the horses and did not pay for them. 
Held, that he was not guilty of larceny as bailee. In 
Pennsylvania it is settled that the bailee of goods who 
uses and enjoys them as if his own, cannot divest the 
title of the bailor, nor can the bailee’s creditor seize 
them in execution of his debt. When delivered under 
a contract of bailment the owner will be entitled to 
them against every body. But a delivery on acondi- 
tional sale, the property to remain in the vendor until 
the goods are paid for, with right to reclaim them, is 
void as respects the vendee’s creditors, or an innocent 
purchaser from him. The delivery being on the foot 
of a purchase, the vendor’s right, as against the 
vendee’s creditors, is regarded as alien for the pur- 
chase-money. Chamberlain v. Smith, 8 Wright, 431; 
Haak v. Linderman, 14 P. F.S. 499. By the terms of 
the contract tho seller may retain the right of property 
in the goods till paid for, as against tho purchaser, and 
in’ default of payment, he may reclaim them, or use 
civil remedies for recovery of possession, but the con- 
tract does not make him a bailor, as respects other 
persons, nor the purchaser a bailee in thc sense of the 
word as used in the statute. The statute, as shown by 
Read, J., in Commonwealth v. Chatham, 14 Wright, 
181, is taken from the English statute; and in that case 
the interpretation of tho words ‘ bailee and bailment,” 
as fixed by the English decisions, was adopted, which 
decisions were cited, showing that the words must be 
interpreted according to their ordinary legal accepta- 
tion, that ‘‘ bailment relates to something iu tho hands 
of the bailee,”” which is to be returned in specie, and 
does not apply to the case of money in the hands of a 
party who is not under any obligation to return it in 
precisely the identical coin which he originally re- 
ceived;"’ that “to bring a case within this clause, in 
addition to the fraudulent disposal of tho property, it 
must be proved, first, that thero was such a delivery of 
the property as to divest the owner of the possession, 
and vest it in tho prisoner for some time; secondly, 
that at the expiration or determination of that time 
the identical same property was to be restored to the 
owner.”” The term “bailee”’ is one to be used, not in 
its large but its limited sense, as including simply those 
bailees who are authorized to keep, to transfer, or to 
deliver, and who receive the goods bona fide and then 
fraudulently convert. When it does not appear that a 
fiduciary duty is imposed on tho defendant to return 
the specific goods of which the alleged bailment is 
composed, a bailment under the statutes is not consti- 
tuted. Whart. Cr. L., § 1055 (8th ed.). Pennsylvania 
Sup. Ct., March 15, 1880. Krause v. Commonwealth. 
Opinion by Trunkey, J. 


WARRANT — NOT DESCRIBING ACCUSED INVALID TO 
PROTECT OFFICER. — A warrant, wherein the only de- 
scription ef the accused is, ‘‘a person whose name is 
unkuown but whose person is well known, of Vassal- 
boro, in the county of Kennebec,” is too defective in 
matter of substance to afford any protection to the 
officer who makes an arrest upon it. Such a warrant 
is too defective to be aided by any waiver in pleading. 
It is not in accordanco with a constitutional provision 
that “‘no warrant to search any place, or seize any per- 
son or thing, shall issue without a special designation 
of the placo to be searched, and tho person or thing to 
be seized,” nor with the precedents of the criminal 
law. “If the name of the party to be arrested be un- 
known, the warrant may be issued against him by the 
best description the nature of the case will allow.” 1 
Chit. on Crim. L. 39; Commonwealth v. Crotty, 10 
Allen, 404. The omission of the name, as a means of 
identification, is justified only on the ground of neces- 





sity; and when this is not known the warrant must 
indicate on whom it is to be served in some other way, 
by a specification of his persoual appearance, his occu- 
pation, his precise place of residence or of labor, hig 
recent history, or some facts which give the special 
designation that the Constitution requires. The conclu- 
sion from all the authorities is that both at the common 
law and in conformity with our constitutional guaran- 
ties, proceedings may be instituted and carried on 
against an offender whose name cannot be ascertained; 
but in such acase such a description of him must be 
given as will point to his identity, while yet there is 
no exact form of the description required. It must 
be suggested by the particular circumstances; and of 
course it must conform also to any statutory provis- 
ions which may exist in the individual State. Bish. 
Cr. Proc., § 680. Maino Sup. Jud. Ct., Jan., 1880, 
Harwood v. Siphers. Opinion by Symonds, J. 
—_——_@____. 


RECENT ENGLISH DECISIONS. 

CONTRACT— INCONSISTENT CONTRACTS— RIGHT OF 
ACTION.—A lease of laud from A to B contained a 
covenant by B not to assign or underlet without pre- 
vious written license. B, without license, underlet a 
part of the land to C, by an agreement which also gave 
C an option of purchasing tho wholo within five years, 
B subsequently surrendered his lease to A and obtained 
a new one, which contained a similar covenant against 
assigning or underletting. C having exercised his 
option of purchase, but A having refused his license, 
notwithstanding that he had been cognizant of the 
agreement: Held, that C was not entitled to specific 
performance against A or B. A lessor in A’s position 
will not be precluded from exercising his strict lega} 
rights, unless he has so far acquiesced that it would 
amount to fraud for him to do so. Where a person has 
entered into two contracts which aro inconsistent with 
one another, the earlier will be enforced. Ch. Div., 
June 18, 1880. Willmott v. Barber. Opinion by Fry, 
J., 43 L. T. Rep. (N. 8.) 97. 


CONTRACT — IMPOSSIBILITY OF PERFORMANCE -- CON- 
STRUCTION. — By an antenuptial settlement, dated 
Aug. 1873, and made in the Scotch form, A bound him- 
self on or before the 2d July, 1875, to take out and 
effect upon his life for the full term thereof, in the 
name of the trustees therein mentioned, a policy or 
policies for the total amount of 10,000/. On the Ist 
July, 1875, A was so ill as to be unable to insure, and 
continued in a similar state of ill-health until his death 
in Sept. 1878. Held, that thero was no implied con- 
dition in the covenant that A’s life should be insurable, 
and that damages for non-performance of the covenant 
were payable out of his estate. In Bailey v. DeCres- 
pigny, L. R., 4 Q. B. 185, it is said “‘ where the event is 
of such a character that it cannot: be supposed to have 
been in the contemplation of the contracting parties 
when the contract was made, they will not be held 
bound by general words which, though large enough to 
include, wero not used with reference to tho possibility 
of the particular contingency which afterward hap- 
pens.” it is put in a very similar way in Taylor v. 
Caldwell, 8 L. T. (N. 8.) 357. Ch. Div., May 8, 1880. 
Re Arthur’s Estate. Opinion by Jessel, M. R., 43 L. 
T. Rep. (N. 8.) 47. 

GIFT—CAUSA MORTIS—OF CHECK—OF BILLS OF 
EXCHANGE.—A dying man who was possessed of a 
banker’s deposit note for 27001., on tho back of which 
was printed a check form, and which had attached to 
it a notice of withdrawal, being in the expectation of 
death, stated his intention of giving his wife 5001. out 
of the 2700I., and filled up the check form and the with- 
drawal notice for 5001., and sent the document to the 
bank. The practice of the bank was to require seven 
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days’ notice before withdrawal, but the testator died 
only two days after the notice was given. Held, that 
there was no donatio mortis causu. Hewitt v. Kaye, 
L. Rep., 6 Eq. 198; Beak v. Beak, 26 L. T. Rep. (N. 8.) 
281; L. Rep. 13 Eq. 489. The same donor also gave two 
bills of exchange drawn by himself to his own order, 
but unindorsed, to a friend, and requested him to pre- 
sent them, and give the money to the donor’s wife. 
The friend undertook to do so and handed the bills to 
the wife, who retained them until after the donor’s 
death, at which time they were still unpresented. Held, 
that the bills passed by a donatio mortis causa. Veal 
vy. Veal, 2 L. T. Rep. (N. 8S.) 228; 27 Beav. 303. Ch. 
Div., June 29, 1880. Re Mead Austin v. Mead. Opinion 
by Fry, J., 43 L. T. Rep. (N. S.) 117. 


MARITIME LAW — LIABILITY FOR LOSS OF CARGO — 
DEVIATION FROM COURSE TO SAVE PROPERTY.— The 
owner of a ship who has contracted not to be liable to 
the freighters for loss of cargo by perils of the sea is, 
nevertheless, liable to them for such loss, during a de- 
viation from her course for the purpose of saving a 
ship in distress and her cargo, if such deviation was 
not (or was prolonged until it ceased to be) reasonably 
necessary in order to save life. Herman v. Western 
Marine and Fire Ins. Co., 15 LeB. 516; Natchez Ins. 
Co. v. Stanton, 2 Smed. & M. 349; Stewart v. Tennes- 
see Marine & Fire Ins. Co., 1 Humph. 242. The court 
remark: ‘‘ It is a remarkable fact that, while the com- 
merce and the mercantile marine of Great Britain have 
been for so many years the largest in the world, the 
question as to how far a deviation for the purpose of 
saving life or property renders the ship-owner liable to 
a goods owner, whose goods have been lost through 
the deviation, has never come before the tribunals of 
this country, so as to be authoritatively determined; 
while in the United States both questions have on sev- 
eral occasions come before the courts, and the law may 
now be taken to be there settled by judicial decision, 
as well as by the consensus of jurists. In this country 
the question, with one exception, has only presented 
itself incidentally to that of salvage, and cannot be 
said even in that form to have been brought to the test 
of judicial decision. The exception in question is to 
be found in the case of Lawrence v. Sydebotham, 6 
East, 54, in which the question of deviation to assist a 
vessel in distress was incidentally touched upon,but was 
not the point for decision. The case before us presents 
itself, therefore, so far as our courts are concerned, as 
one of the first impressions in which we have to de- 
clare, practically I may say, to make the law. I am glad 
to think that in doing so we have the advantage of the 
assistance afforded to us by the decisions of the Amer- 
ican courts, and the opinions of American jurists, 
whom accident has caused to anticipate us on this 
question. And although the decisions of the Amer- 
ican courts are, of course not binding on us, yet the 
sound and enlightened views of American lawyers in 
the administration and development of the law—a 
law, except so far as altered by statutory enactment, 
derived from a common source with our own — entitle 
their decisions to our profound respect and confidence. 
It is unnecessary to go through the American decis- 
ions in any detail. The effect of themis to be found 
in the well- known text writers, but is nowhere better 
stated than inthe judgment of Mr. Justice Sprague, in 
the case of Crocker v. Jackson [Sprague (American) 
Rep. 141). The result of the American authorities 
immediately bearing on the question which we have 
here to decide may be briefly stated. Deviation for 
the purpose of saving life is protected, and involves 
neither forfeiture of insurance nor liability to the 
goods owner in respect of loss which would otherwise 
be within the exception of ‘ perils of the seas.’ And 
as @ necessary consequence of the foregoing, devia- 
tion for the purpose of communicating with a ship in 


distress is allowable, inasmuch as the state of the ves- 
sel in distress may involve danger to life. On the 
other hand, deviation for the purpose of saving prop- 
erty is not thus privileged, but entails all the usual 
consequences of deviation. But where the preserva- 
tion of life can only be effected through the conour- 
rent saving of property, and the bona fide purpose of 
saving life forms part of the motive which leads to the 
deviation, the privilege will not be lost, because the 
purpose of saving property may have formed a second 
motive for deviating.”” Ct. of Appeal, April 20, 1880. 
Scaramanga v. Stamp. Opinion by Cockburn, C. J., 
and Bramwell, L. J., 42 L. T. Rep. (N. S.) 840. 





NEW BOOKS AND NEW EDITIONS. 


Vou. 4, JAcoB’s F1sHer's DIGEst. 


HIS volume contains the titles Error— TIllegality, 
and columns 4651 — 6400. We can only reiterate our 
hearty commendation of the work, intrinsically so im- 
portant and so well executed. It will entirely supplant 
the foreign edition, both in point of compieteness and 
of economy. The publisher is George S. Diossy, 231 
Brvadway, New York. Wm. Gould of this city has it 
for sale. 
WaATERMAN’S MAINE PROBATE PRACTICE. 

Hand Book of Practice in the Probate Courts of the State of 
Maine. Containing Notes on the Execution and Pro- 
bate of Wills, Duties of Executors, Administrators, 
Guardians and Trustees; also full Forms of Petitions, 
Orders aud Decrees, with References to the Revised 
Statutes and Amendments thoreof; and decisions of 
our courts. By Enos T. Luce, late Judge of Probate 
of Androscoggin county Revised by John A. Water- 
man, formerly Judge of Probate of Cumberland county. 
With an Appendix, containing tho Assignment and In- 
solvent Laws of Maine, arranged as amended, and all 
the decisions of the Supreme Court hitherto rendered 
in insolvent cases. Portland, Me., Dresser, McLellan & 
Co., 1880. Pp. viii, 352. 

So far as plan and expression go this is the most ex- 
cellent manual of probate practice wo have ever seen. 
Its accuracy in details we must take on trust. It seems, 
however, to have stood the test of eight years’ experi- 
ence, and doubtless will be indispensablo to the Maine 
practitioner. 


BiceLow’s History OF PROCEDURE. 

History of Procedure in England from the Norman Conquest, 
The Norman Period (1066--1204). By Melville Madison 
Bigelow, Ph. D., Harvard University. Boston; Little, 
Brown & Co , 1880. One vol., pp. 400. 

The author of this work is known to the legal pro- 
fession by his work on Estoppels, Leading Cases on 
Torts, and other publications; and to scientific stu- 
dents of the law by the volume entitled Placita Anglo- 
Normania, in tho introduction to which this work was 
promised. The latter has probably drawn the atten- 
tion and perusal more of those who are interested in 
the curiosities and antiquarianism of the law than of 
the lawyer in busy, every-day practice. The present 
work is likely to dotho same. It will, however, inter- 
est and instruct the philosophical student of the law, 
and well repay his careful perusal; and the leisure of 
the practicing lawyer may be spent upon it with profit. 
By its aid, tho former may trace the growth and de- 
velopment of some of the existing practical methods 
of modern times; and tho latter may find interest and 
amusement, and not seldom a fact for practical use or 
suggestion. Thus, it is recent, the public excitement 
at tho theft of the body of Alexander T. Stewart, and 
the discussion that arose of whether there was a prop- 
erty in the dead human body. In this book it is 





stated, that in Abbot Peter v. Bishop Ramelin, in the 
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reign of Henry I, the plaintiff recovered the body of a 
deceased person carried away by force of the defend- 
ant, and Placita A .glo-Normania is cited. 

The purpose of the author was to give the lawyer's 
side of the subject of the courts and the conduct of 
causes during the Anglo-Norman period; to treat of it 
80 as to be of service to the student of general consti- 
tutional history, and also the student of the growth of 
a special system of law, by showing the technical pro- 
cesses of the law at that time, and how causes were 
actually conducted through their different stages, and 
to elucidate the English procedure as a great branch of 
remedial law, developed and developing. The book 
treats of the constitution, kind, jurisdiction and 
methods of courts which then existed; the Witenuge- 
mot or “* Assembly of The Wise Men,” with legisla- 
tive and judicial functions; the Ecclesiastical Court, 
with its jurisdiction, large at first, afterward narrowed 
and limited; the King’s Court, its new processes and 
claims to large jurisdiction, and the final establish- 
ment of its supreme and almost universal authority; 
the Exchequer, how and when it originated, its first 
character and subsequent limit; the County Court, its 
ancient existence and continuance through the Nor- 
man period; the Burghmot or Hustings Court; the 
Hundred or Wapentake Court; the Manorial Court; 
the Forest Court; of the Writ Process, and how the 
writs were gradually developed in England; Distraint; 
Summons; the Issue Term; the Trial Term; the Fi- 
nal Judgment. There is also an appendix of Carte et 
Placita, records of litigations in Normandy from the 
time of William the Conqueror to that of Henry II. 
Upon the several topics there is a mass of minute and 
well-arranged information of highest interest. 

We have not the space to go more into detail. The 
book is a systematic and philosophical essay, and will 
increase the stock of general information upon the 
subject of which it treats, making easily accessible 
what but for the loving labor of the author was hidden 
in books and treatises at the hand of but few. 





CORRESPONDENCE. 


RESPONSIBILITY FOR COUNSEL FEES. 


Editor of the Albany Law Journal: 

Would some of your readers be good enough to ac- 
quaint me with the practice of American lawyers ina 
case like the following: A lawyer in New York sends 
to a confrére, say in Chicago, a claim for collection. 
Suit is entered and judgment obtained. To whom 
would the Chicago attorney look for his costs; the 
New York lawyer or the latter’s client? It is, of 
course, understood that thero is no express agreement. 

Yours truly, M. 

MontTREAL, Oct 18, 1880. 


LEGAL Notices in SUNDAY NEWSPAPERS. 


Editor of the Albany Law Journal: 
Is a constructive service of legal process good by 
publication in a Sunday paper? M 
CLEVELAND, Oct. 18, 1880. 


RELEASE OF DowERr. 


Editor of the Albany Law Journal : 

Your correspondent “F.L. M.” may find the fol- 
lowing cases useful: Stevens v. Owen, 25 Me. 94; Wales 
v. Coffin, 13 Allen, 213; Melvin v. Proprietors, 16 Pick. 
1387; Greenough v. Turner, 11 Gray, 332; Burge v. 
Smith, 27 N. H. 338; Allen v. Reynolds, 4 Jones & Spen. 
298; McFarland v. Febiger, 7 Ohio, 194; Witter v. Bis- 
coe, 18 Ark. 423; Deutzel v. Waldie, 30 Cal. 149; Prather 
v. McDowell, 8 Bush, 46, and Laughlin v. Fream, 14 W. 
Va. 322. Yours truly, ane 


TRENTON, N. J., Oct. 21, 1880. 


OBITUARY. 


EpWARD G. RYAN. 


HIEF JUSTICE EDWARD G. RYAN, of the Wis- 
consin Supreme Court, died at his residence at 
Madison, Oct. 19th. He was born at Newcastle, county 
Meath, Ireland, in 1810, came to this country, and was 
admitted to the bar in New York in 1836, and imme- 
diately thereafter went West. For many years Mr. 
Ryan has occupied a prominent place in the affairs of 
the North-west. He founded the Chicago Tribune as 
a Democratic paper about thirty-eight years ago, and 
by his vigor and ability soon placed it in the lead of 
Western journals. Ho soon wearied of editorial work, 
however, and went to Milwaukee, where he engaged 
in the practice of the law, early taking the foremost 
rank at the bar of that city. He was an orator of raro 
power, commanding in presence, forcible, logical, and, 
where his feelings were enlisted, terribly vindictive. 
In 1856 he achieved a national distinction by the man- 
ner in which he conducted the prosecution in the im- 
peachment trial of Judge Levi Hubbell before the sen- 
ate of Wisconsin. When the’civil war broke out, he 
issued the famous “ Ryan address,’’ a document re- 
markable for its fierce denunciation of the policy of 
the administration of President Lincoln. In 1874, a 
vacancy having occurred on the Supreme Bench, the 
bar of the State united in nominating him to the place, 
and he was elected without opposition. He was re- 
elected for a full term two years afterward. He wasa 
forcible and elegant writer, as the extracts from his 
address to the law class of Madison University, re- 
cently published in this JoURNAL, will bear witness. 
—_.____- 


NOTES. 

AS wo anticipated, the Supreme Court of South 

Carolina have sustained the claim of Gov. Simp- 
son to the office of Chief Justice, holding that the elec- 
tion of Chief Justice Willard to that post was not for 
a full term, but only to fill the vacancy which made 
the election necessary.——A clerical friend of ours, 
speaking of our article on Escape, ante, p. 164, says it 
was St. Pauland not St. Peter who assured the jailer 
that ‘‘we are all here,’’ and suggests that as we are 
near Troy we would better join that lawyers’ Bible 
class. He also says that lawyers are famous for mis- 
quoting Scripture. We notice, however, that one of 
our legal contemporaries, in copying the article, was 
well enough informed to correct our error. Perhaps 
he had recently been attending such a class. 





In Lenoir v. Ritchie, the Supreme Court of Canada — 
the highest tribunal in the Dominion — decided that 
the governments of the different Provinces had not the 
power to appoint Queen’s counsel. The decision was 
rendered in such a way as tu leave the question still 
involved in considerable doubt, and although some 
leading barristers whose commissions as Queen’s coun- 
sel were derived from Provincial governments doffed 
their silk gowns and again put on the stuff, there were 
many eminent lawyers who persisted in maintaining 
the validity of the Provincial appointments. Matters 
have been in this state for some time, but at last the 
government of the Dominion has passed an order, in 
council, nominating a number of Queen’s coun- 
sel. Most of these had already acquired the title 
from Provincial authority, but it is considered that 
the effect of the order will be to settle the vexed ques- 
tion once for all. The Provincial governments were 
very loose in their appointments, many of which, it is 
said, were really bad—the qualifications generally 
being political services rather than professional emi- 
nence. The action of the Dominion government will 








thus materially enhance the value of the title. 
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CURRENT TOPICS. 


HE Albany Oyer and Terminer, Justice Osborn 
presiding, have quashed the indictment of 
Briggs for the murder of Woods, for the reason 
that the prisoner’s wife was allowed to testify for 
the people against her husband before the grand 
jury. The same testimony was permitted on the 
preliminary examination before the magistrate, and 
at the time we expressed our opinion that this 
was error. See ante, 81. The court now take the 
same view. The statute under which this testimony 
was introduced is as follows: ‘‘In all criminal trials 
and examinations before trial a husband or wife may 
be examined on behalf of the other, but upon no 
such trial shall a husband or wife be compelled to 
testify against the other.” The court say, by Jus- 
tice Osborn: ‘‘ Does this section confer the right 
claimed by the prosecution ? It seems to me clearly 
not. The only innovation which this section makes 
upon the common law or the statutes as they form- 
erly existed was to give a right to a husband or 
wife to be examined as a witness on behalf of the 
other in a criminal trial or examination. Suppose 
this were all of the section, would it be contended 
for a moment that either could be called as against 
the other? Of course not. Now, the other words 
are of a negative character, They certainly create 
no new right or privilege as to the husband or -wife 
being witnesses that did not exist before.” ‘The 
only construction that can be given to these words 
to warrant the position taken by the prosecution 
would be, that because the Legislature said they 
could not be compelled to testify against the other, 
the inference is they might do so, if such testimony 
was voluntarily given. But it would be most dan- 
gerous to allow any such interpretation or construc- 
tion of the section. Such an innovation upon the 
common law would require a positive, affirmative 
provision or enactment of the Legislature. She 
could not be called as a witness in behalf of her 
husband until the Legislature so enacted. She cer- 
tainly cannot be called to give evidence against him 
until the authority is expressly given. It may be 
that the latter part of the section amounts to noth- 
ing. Certainly no one claimed before its enactment 
that husband or wife by any law that ever existed 
could be compelled to testify against each other. 
Wylie v. People, 53 N. Y. 225. But it may have 
been placed there (and I think this the more proba- 
ble reason for the employment of the language) to 
prevent a husband or wife after being called as a 
witness for the other, or on behalf of the other, as 
the language is, from being compelled on cross-ex- 
amination to testify to facts injurious to the party 
in whose behalf he or she was called. For instance, 
a wife might be called as a witness on behalf of 
the husband to prove some one isolated fact. It 
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may be that the Legislature, by saying that she 
should not be compelled to testify or give evidence 
against him, intended to prevent upon a cross-exami- 
nation an inquiry into any other matters not in- 
quired of upon the direct examination, and which 
might be very damaging to the husband, and so vice 
versa. Whether this be the correct solution or not, 
is quite immaterial. It is enough that no positive 
enactment can be found making it ‘proper to call 
husband or wife as a witness against the- other. 
The following authorities (if indeed authorities are 
necessary on this point) go to substantiate this rea- 
soning: 22 Alb. L. J. 81; State v. Houston, 50 Iowa, 
512; Dill v. State, 1 Tex. App. 278; Hubbell v. 
Grant, 39 Mich. 641; State v. Donovan, 41 Iowa, 
587.” The extraordinary measure of quashing an 
indictment, because of incompetent testimony be- 
fore the grand jury, is resorted to, in this case, 
because, as the court say, that testimony is clearly 
of the greatest substance, and it is not clear that the 
bill could have been found without it. 


Our revised statutes require that ballots at public 
elections shall be ‘‘indorsed”” in a prescribed man- 
ner. The Legislature last winter also prescribed 
that they should have a certain ‘‘ caption.” Deputy 
Attorney-General Ruggles has given an opinion that 
a ballot with the required ‘‘ caption” printed on the 
face of it, will be ‘‘indorsed” as required by the 
revised statutes if it is folded so as to leave the 
‘“caption” outside, the rest of the face of the bal- 
lot being folded inward. We cannot agree with the 
deputy attorney-general. The indorsement and the 
caption are distinct things, provided for by differ- 
ent enactments, and they must both be distinctly 
and separately observed. The caption is something 
additional to the indorsement. A caption is a head- 
ing; an indorsement is a backing. A heading can- 
not at the same time be a backing. The ballot may 
possibly have an indorsement when folded in the 
manner pointed out by the deputy attorney-general, 
sufficient to warrant its admission to the ballot-box, 
but how will it be when unfolded by the counters ? 
That is the more important occasion, and then it 
will prove to have no indorsement. A promissory 
note payable to the order of the maker would not 
be “indorsed” by him by his turning his signature 
over on the back of the note. These are matters of 
substance, not of mere form. The deputy attorney- 
general however admits that the ballot would not 
be hurt by printing the required indorsement on the 
outside, and this clearly being so, we cannot con- 
ceive why any risk should be run. 


It is to be hoped that the judges will universally 
adopt the habit of citing the State reports by the 
title of the report and not by the name of the re- 
porter. In our own State the Court of Appeals 
reports are uniformly cited as the ‘‘ New York,” ex- 
cept those of ‘‘ Comstock” and ‘‘ Selden,” which 
seem to form an exception. Why they should be 
excepted we do not know, unless through a senti- 
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mental veneration for those particular reporters, 
honored judges of our State in former times. In 
referring to the United States Supreme Court re- 
ports, confusion is made by citing them, now, for 
example, as ‘‘ Wallace” or “Otto,” and again by 
the proper title and number. The greatest confu- 
sion arises in the case of the Pennsylvania State re- 
ports, which the Pennsylvania judges always cite 
by the reporter's name, and all other judges by the 
proper title and number. In most of the States 
their own reports are now usually cited, both by 
bench and bar, by the State name and number. 
The reasons for the course preferred are obvious. 
In the first place, it is right to call a thing by its 
name, and not by the name of its maker. Second, 
citing reports by the reporters’ names frequently 
confuses in the case of the same name in different 
States. Finally, the number indicates at a glance 
whether the case is old or recent. 


At the recent Social Science Congress, in Edin- 
burgh, ladies took an active part in the discussion 
upon the law as affecting women’s rights of prop- 
erty and over their children. Mrs. Elmly said, with 
regard to the suggestion that the wife’s income 
should be made equally liable with that of the hus- 
band for the household expenditure, there were 
points in the existing law that gave a very great ad- 
vantage to the husband, and it was only just and 
expedient that, before the wife was equally liable 
for the household expenditure, these points should 
be rectified. In the first place, the wife was only a 
servant who received no wages, and yet she had to 
perform an immense amount of domestic labor; and, 
in the next place, the husband had the sole legal 
custody of the children. Miss Lydia E. Becker did 
not believe the satisfactory amendment of this law 
possible, so long as unmarried women, who had prop- 
erty that might be affected by the marriage laws, 
were altogether deprived of any voice in the mak- 
ing of the desired alterations. She believed there 
were many unmarried women who hesitated to con- 
tract matrimony through their unwillingness to come 
under those objectionable laws. Mr. R. Campbell, 
advocate, said the manner in which this difficult 
matter had been treated seemed to him to make it 
all the more difficult. He took exception to the 
extreme and sentimental views which had been ex- 
pressed. He submitted that the law as it stood was 
markedly in favor of women, and remarked that if 
these proposed changes were adopted the question 
would arise — was marriage to be a life-long con- 
tract? Mrs. Duncan M’Laren protested against the 
custody of children being regarded as a minor mat- 
ter. It was a matter of life and death to women 
whose children were being subjected to the cruelties, 
brutality, and abominations of husbands. Mr. An- 
drew Jamieson, advocate, said the law of Scotland 
had on the whole worked very well. He expressed 
some curiosity as to what sort of husbands those 
ladies who had spoken had known. Mrs. Duncan 
M’Laren; ‘‘ Those who have good husbands are the 








only women who dare speak on this question.” Mr, 
Jamieson: ‘‘ Then in their acquaintance they must 
have been unfortunate.” Dr. Drysdale, of London, 
thought the existing marriage law in England, at 
any rate, exceedingly unfair to women, particularly 
in the matter of the custody of children. 


In the discussions upon divorce the ladies also 
joined. Mr. J. Campbell Smith, advocate, attrib- 
uted the increase in cases of divorce to the increased 
facilities for obtaining divorce, and not to increased 
immorality. His experience of the divorce courts 
showed that for one bad wife there were three bad 
husbands; but when a man had a bad wife she was 
thrice as bad as the worst husband. He thought 
there should be other grounds of divorce than adul- 
tery or desertion. Miss Downing, of London, con- 
sidered drunkenness a good cause for divorce; say- 
ing, if she had to choose, she would rather live with 
an unfaithful husband than a drunken one. Mrs. 
M’Laren objected to divorce altogether, and consid- 
ered a judicial separation might always meet the 
necessities of the case. Miss Burton thought there 
hardly was a married couple who, at some time of 
their life, did not wish they had not been married. 
With greater facilities they would just increase di- 
vorces. Miss Elmly differed from the other ladies 
who had spoken, and pleaded not only for divorce 
as it existed, but for the assimilation of the laws of 
England to those of Scotland. In England a woman 
could not obtain divorce on equal terms with her 
husband. Mrs. Wolstenholme Elmly considered 
that the law had placed the woman simply in the 
position of being the property of her husband. Mr. 
Mangus Rendall, of Leith, held that marriage should 
not be made too popular. It was too popular al- 
ready; and women looked too much to it for a set- 
tlement in life. Miss Burton said the men had edu- 
cated the women up to let them take part in meet- 
ings such as the present; and they must take the 
consequences, Certainly Miss Downing is neither 
squeamish nor mealy-mouthed, and Miss Burton has 
a vast amount of knowledge of the marriage state 
for a single woman, 


The only result of the election on last Tuesday 
which we need to chronicle is the election of Judge 
Folger to the office of Chief Judge of the Court of 
Appeals of this State. The people have made an 
unexceptionable choice. The same would have 
been true if Judge Rapallo had been elected. The 
result is probably quite indifferent to the gentlemen 
in question, and we do not believe it will make a 
particle of difference in the administration of final 
justice in this State. Chief Judge Folger will sim- 
ply continue to preside and to sit at Judge Rapallo’s 


| left instead of his right, and to receive $500 addi- 


tional salary for these arduous duties; while the 
court will continue to pursue its calm, dignified and 
impartial course, undisturbed and uninfluenced by 
politics and unsuspected by partisans. 




















THE ALBANY LAW JOURNAL. 


363 








NOTES OF CASES. 





N People v. Freshorn, Supreme Court of California, 
1 Ky. L. Rep. 224, it was held that where an 
accomplice called as a witness by the State volun- 
tarily testifies in chief on a particular subject, he 
may be cross-examined on that subject, even though 
he claims to be privileged from answering, on the 
ground that his answers may criminate him in other 
matters. The prisoner had testified that he was 
present at and a party to the alleged larceny, and 
was then asked by defendant’s counsel, ‘‘ state the 
general plan which you and the defendant entered 
into for stealing these cattle?” This he was ex- 
cused from answering, and this was held error. 
The court said: ‘‘ The witness should not have been 
permitted to separate the actual taking of the prop- 
erty from the plan of the parties to the taking. His 
recital of the alleged plan or agreement might have 
tended to show that the connection of defendant 
with the actual taking was innocent —as that he 
supposed the cattle to be the property of the wit- 
ness, and was employed by him —or might have led 
to such expansion of the narrative by witness as 
would leave him open to contradiction, or to im- 
peachment by reason of the improbabilities of his 
story. Defendant was entitled to a full history of 
all that tended to explain the nature and degree of 
his complicity with the acts of the witness. The 
scheme of the parties and the acts following were 
part of one transaction; and when a witness volun- 
tarily testifies in chief on a particular subject, he 
may be cross-examined on that subject, even though 
his answers may criminate or disgrace him. Tovon 
v. Gaylord, 28 Conn, 309, If the witness had been 
compelled to give his version of the agreement, it 
would have aided the jury in determining how far 
his testimony was credible. He had already tes- 
tified that there were other parties to the criminal 
agreement, but it was neither his moral duty nor 
legal privilege to protect them at the expense of the 
defendant on trial. If when he had given his ver- 
sion of the plan he had stated there were no other 
parties to it than defendant and himself, he wouid 
have shown that this or his former statement was 
untrue; if he named other parties, they might have 
been called to disprove the accusation, and thus 
discredit the whole of his testimony. It is enough, 
however, to say that he had already admitted that 
the conspiracy contemplated and provided for the 
commission of the particular overt act charged in 
the indictment. If a witness discloses a part of a 
transaction with which he was criminally concerned, 
without claiming his privilege, he must disclose the 
whole. 10 Fost. 540.” 


Our remarks on the effect of a wife’s joinder in 
her husband’s deed of land, in answer to a corre- 
spondent, ante, p. 319, are confirmed by Innis v. 
Pendleton, Pennsylvania Supreme Court, October 4, 
1880, 11 Pitts. L. J. 73, where it is held that estop- 
pel cannot be invoked to enforce a wife’s agreement, 
otherwise void, for the sale of her land. The court 





said: ‘‘Conceding that the acts and declarations of 
Mrs. Innis were sufficient to establish a waiver, in 
case she had been feme sole, yet it is an unquestioned 
fact that during the whole time she was under co- 
verture. The question then is, were they sufficient 
to transfer the title of a married woman in real 
estate and estop her from asserting it? It is a set- 
tled rule of law that a married woman has no ca- 
pacity to contract for the sale of her real estate, nor 
to convey it, otherwise than in the precise statutory 
mode conferring the power. Hepsel v. Gefser, 2 
Grant, 84; Rumfet v. Clemens, 10 Wright, 455; 
Gliddon v. Stempler, 2 P. F. Smith, 400; Dunham v. 
Wright, 3 id. 167; Graham v. Long, 15 id. 383; 
Brown v. Bennet, 25 id. 420. The title which she 
did transfer according to the requirements of the 
statute, on the 11th of November, 1877, had re- 
verted to her. It became hers as absolutely and 
unconditionally as if she had not executed that 
agreement. Her title then could not be sold with- 
out an instrument in writing duly executed and ac- 
knowledged by herself and her husband. Without 
those the instrument as to her was void and passed 
no title at law or in equity. Gliddon v. Stempler, 
supra; Dunham v. Wright, supra. The fact that 
she may have received a part or the whole of the 
purchase-money in consideration of her agreement, 
or induced the purchaser to make valuable improve- 
ments thereon, is insufficient to pass her title to real 
estate where the form of transfer prescribed by the 
statute has not been observed. To hold otherwise 
would operate as a repeal of the statute which desig- 
nates the only mode in which a married woman can 
convey her real estate. Rumfet v. Clemens, supra; 
Gliddon v. Stempler, supra; Thorndale v. Morson, 1 
Casey, 326; Richards v. McClelland, 5 id. 385; Pel- 
let v. Fritz's Executors, 9 id. 118. The doctrine of 
estoppel cannot be invoked to enforce the agree- 
ment of Mrs. Innis for the sale of her land when 
her agreement was otherwise void. Legal incapac- 
ity cannot be removed, even by fraudulent repre- 
sentation, so as to create an estoppel in the act to 
which the incapacity relates. Hence it was held in 
Keen v. Coleman, 3 Wnght, 299, that a married 
woman who falsely and fraudulently represented 
that she was single when she executed a judgment 
bond, thereby obtaining the consideration therefor, 
was not estopped from setting up her coverture as a 
defense to a recovery on the bond.” We also refer 
to Shivers v. Simmons, 54 Miss. 520; 8. C., 28 Am. 
Rep. 372, and note, 374. 


In State ex rel. American Union Telegraph Co v. 
Bell Telephone Company of Missouri, Judge Thayer, 
of the St. Louis Circuit Court, has delivered an in- 
teresting decision. There was an application for 
mandamus to compel the defendant to connect the 
plaintiff's office with its wires, and give it the use 
of telephonic facilities. The defendant contended 


that it could not be compelled to do so, because by 
the terms of its license from the patentee of the in- 
vention it was forbidden to connect with any tele- 
graph office or permit any telegraph company to 
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become one of itssubscribers. The court observed: 
‘‘Bearing in mind that the respondent serves the 
public as acommon carrier of messages, not by keep- 
ing offices and agents of its own to which the entire 
public may resort, but by applying instruments to 
private residences and offices, and thereby enabling 
its subscribers to communicate directly with each 
other, and it becomes evident that this clause of the 
contract, if enforced as a valid provision, would 
compel the respondent to discriminate against a 
class of individuals or corporations engaged in a 
particular calling, to the extent of denying them 
any telephonic facilities whatsoever. In other 
words, a corporation created under the laws of this 
State, and endowed with large privileges, among 
others with the right to appropriate private prop- 
erty (presumptively on the theory that such a cor- 
poration is a public servant), is compelled by the 
natural operation of this provision of the contract, 
to withhold facilities for the transaction of business 
from one class of citizens which it accords to others. 
In my judgment, this clause of the contract is inde- 
fensible when called in question by any person or 
corporation injuriously affected thereby. In so far 
as the contract between the respondent and the 
patentee compels the former to discriminate against 
one class of its would-be customers, and to deny 
them the same privileges and service which it ac- 
cords to others, the contract is invalid. It is not 
possible to admit the principle that a railroad, tele- 
graph or telephone company may avoid the perform- 
ance of any part of the paramount duty they owe 
to the entire public, by contract obligations which 
they may enter into, even with the patentee of an 
invention. If the principle were conceded, it is 
quite obvious that such corporations might readily 
avoid the performance of any public duty that be- 
came inconvenient or burdensome. It would become 
possible to discriminate at pleasure both against 
individuals or classes.” ‘‘If the relator, owing to 
the peculiar nature of its business as a telegraph 
company, shall attempt to make such use of the 
telephone as the respondent seems to anticipate, the 
question as to the legality of such use can only be 
tried and determined when the emergency arises, 
and in some appropriate form of proceeding.” 





DECLARATIONS OF INJURED PARTY TO 
SURGEON AS TO CAUSE OF INJURY, 
CONDITION AND SYMPTOMS. 





N Quaife v. Chicago and Northwestern Railway Co., 
48 Wis. 513, it was held that in an action of 
damages for personal injuries by negligence, the 
plaintiff having at the defendant’s request sub- 
mitted to a physical examination by surgeons, testi- 
mony that judging from the examination, including 
what she said at the time, and her indications of 
suffering, the injury complained of existed, was ad- 
missible, although the witness swore he could dis- 
cover no external evidence of it. 
This is based on Barber v. Merriam, 11 Allen, 
322-324, where Chief Justice Bigelow says: ‘‘ The 











opinion of a surgeon or physician is necessarily 


formed in part on the statements of his patient, de- 
scribing his condition and symptoms, and the causes 
which have led to the injury or disease under which 
he appears to be suffering. This opinion is clearly 
competent, as coming from an expert. But it is 
obvious that it would be unreasonable, if not ab- 
surd, to receive the opinion in evidence, and at the 
same time to shut out the reasons and grounds on 
which it was founded. Such a course of practice 
would take from the consideration of court and 
jury the means of determining whether the judg- 
ment was sound, and his opinion well founded and 
satisfactory. * * * The party producing the 
witness, and who relies on his opinion, should be 
allowed the privilege of showing that his testimony, 
as an expert, is the result of due inquiry and inves- 
tigation into the condition and symptoms of the 
patient, past and present. * * * The existence 
of many bodily sensations and ailments which go 
to make up the symptoms of disease or injury can 
be known only to the person who experiences them. 
It is the statement and description of these which 
enter into and form part of the facts on which the 
opinion of an expert as to the conditions of health 
or disease is founded.” And at p. 326 he says: ‘It 
is suggested, in behalf of the defendant, that the 
statements in the present case were made by the 
plaintiff after the commencement of the action. But 
we do not think that for this reason only they ought 
to have been rejected. It was a circumstance which 
may have detracted from the weight of the evidence 
of the opinion of the physician, so far as it was 
founded on these statements. But as the statements 
were made to a medical man, for the purpose of re- 
ceiving advice, they were competent and admissi- 
ble.” 

The principal case is supported by Matteson v. N. 
Y. Cent. R. R. Co., 35 N. Y. 487. The injury oc- 
curred on the 7th of July, and consisted in concus- 
sion of the spine. Declarations made by the injured 
person in the following October, after suit brought, 
to physicians while they were examining her to as- 
certain her condition, were held admissible in her 
behalf. The court said: ‘‘ Ter complaints and rep- 
resentations. of pain and suffering, together with 
her appearance and conduct, necessarily formed the 
basis of their judgment.” ‘‘This 1s the case, not- 
withstanding the examinations referred to were 
made by the physicians after the suit was com- 
menced, and with a view as to their testifying 
therein as to the result of their examinations. It 
does not appear that the patient knew that such was 
their object, and if she did know it the jury were 
to judge whether her representations were false or 
her testimony collusive.” So in Brown v. N. Y. 
Cent. R. R. Co., 32 id. 597, testimony that the in- 
jured party complained ‘‘all the time since the 
injury,” was held admissible. To the same effect 
Caldwell v. Murphy, 11 id. 416, where the com- 
plaints were made during ten or eleven days after 
the injury, and in Werely v. Persons, 28 id. 844, 
where they were made during two or three weeks 
after the injury. In Aveson v. Kincaid, 6 East, 188, 
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the action was on a policy of insurance on the plaint- 
iff’s wife’s life, the defense fraud. The wife’s de- 
clarations as to the state of her health were held 
receivable. Lord Ellenborough said: ‘‘ What were 
the complaints, what the symptoms, what the con- 
duct of the parties themselves at the time, are al- 
ways received in evidence upon such inquiries, and 
must be resorted to from the very nature of the 
thing.” 

In Chapin v. Marlborough, 9 Gray, 244, the state- 
ment of the plaintiff to his physician, several 
months after the injury, of the cause of injury and 
that he then suffered pain, was excluded as evidence 
of the fact of the injury. The court said: ‘‘ Any 
thing in the nature of narration or statement is to 
be carefully excluded, and the testimony is to be 
confined strictly to such complaints, exclamations 
and expressions as usually and naturally accompany 
and furnish evidence of a present existing malady.” 
Citing Bacon v. Charlton, 7 Cush. 586. In the lat- 
ter case the complaints were three or four days after 
the accident. 

In Kennard v. Burton, 25 Me. 39, the complaints 
were made while on the way home after the injury. 
The court said: ‘‘ By the time in question is not in- 
tended the time of injury, but the time when it is 
material to prove a condition of bodily or mental 
suffering. And that may be material for weeks and 
perhaps months after an injury has been inflicted.” 
To the same effect Gray v. McLaughlin, 26 Iowa, 
279. And in Illinois Cent. R. R. Co. v. Sutton, 42 
Ill. 438, the court said: ‘‘ Not only the opinion of 
the expert, founded in part upon such data, is re- 
ceivable in evidence, but he may state what his pa- 
tient said in describing his bodily condition, if said 
under circumstances which free it from all suspicion 
of being spoken with reference to future litigation 
and give it the character of res geste.” 

In Denton v. State, 1 Swan, 279, it was held that 
the statements of a wounded man, when his wounds 
were being examined, in explanation of the charac- 
ter and extent of his injury, being part of that 
transaction, so far as they are necessary to commu- 
nicate information upon the subject, are admissible 
in evidence in a prosecution growing out of the 
conflict in which the wound was given, but the state- 
ment of the name of the person who inflicted the 
injury, or as to the instrument with which it was 
done, constitutes no part of that information, and 
is not admissible. 

In A Miss Goodwin v. Harrison, 1 Port. 80, an ac- 
tion for giving her a dose in some toddy to intoxi- 
cate and inflame her passions, her complaints to her 
mother the next morning were admitted ‘‘as being 
an exception from the general rule, fouhded upon 
the necessity of the case.” This was disapproved, 
Brady, J., dissenting, in Spatz v. Lyons, 55 Barb. 
476. 

In Lush v. McDaniel, 13 Ired. L. 485, it was held 
that the declarations of a sick person to a physician 
at any particular time of his sufferings and condi- 
tion are evidence so far as they refer to the time at 
which they are made, but not so far as they refer to 
their state and condition at any past time. The 





court said: ‘‘It is natural evidence upon those 
points, as her appearance, seeming agony of body, 
and other physical exhibitions would be.” ‘‘ But 
the account given by her as to previous symptoms 
and their origin and duration would not influence 
the mind of the physician upon the question as one 
of science, but would be acted upon by him only in 
proportion to his belief of its truth, either from his 
confidence in the narrator or from its coincidence 
with his judgment on that point, formed from the 
existing stage of the malady.” Exactly the same 
doctrine was declared in Rogers v. Crain, 30 Tex. 
284; and in Wilson v. Town of Granby, 47 Conn. 

The conclusion, therefore, is: First. That the 
complaints and statements of the injured party at 
the very time of the occurrence, not only as to bod- 
ily suffering but as to the circumstances of the oc- 
currence, are admissible as res geste. Second. That 
the statements of the injured party subsequently 
and not substantially at the time of the occurrence, 
as to the circumstances of the occurrence, are not 
admissible, whether made to a physician or to a 
non-expert. Third. Complaints and statements of 
the injured party as to his present physical condi- 
tion, although subsequently to the occurrence and 
indeed after suit is brought for the injuries, are ad- 
missible, whether made to a physician or to one 
who is not an expert. 


——__+—__— 


EXPERTS AND EXPERT TESTIMONY.* 





By Joun B. Cuaprn, M. D. 
N presenting the subject which forms the title of 
this paper it is not the intention to attempt to 
clear away the difficulties which are conceded to sur- 
round it. Itis the purpose to offer for your considera- 
tion some propositions which may promote discussion, 
and an interchange of views, which will in tho end 
solve the recurring problem, viz.: The conditions 
which are essential to enable a witness, called into 
court in the capacity of an expert, to appear in such a 
manner that his independent judgment may be secured, 
and that it may be presented free frum bias, or the sus- 
picion of its existence. 

The practice of the courts is to admit the testimony 
of aclass of witnesses who are not supposed to have 
personal knowledge of any facts or circumstances 
bearing upon a pending case, but on the assumption 
that they are able from their special training and expe- 
rience to apply scientific tests and present to the court 
and jury the import and value of such evidence as 
may appear, which laymen could not be expected to 
comprehend and properly estimate. The expert wit- 
ness may be said to be tolerated by the courtesy, and 
usages of the practice, of tho courts. He cannot have 
any other standing. That ho can be compelled to fur- 
nish any testimony against his inclination is not yet 
clearly established. He has nothing to offer but his 
opinions or scientific deductions which may, or may 
not, in the estimation of tho court and jury, have an 
appreciable value. 

According to the statutes and the common law, a 
person of unsound mind is not in a fit state for punish- 
ment, to enter upon his defense, or responsible for his 
acts. The opinion the medical expert offers has refer- 
ence to the quality or quantity of mind at the time of 





*Read before tho Association of Superintendents of 
American Asylums for the Insane, May, 1880. 
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the commission of a crime, or when some transaction 
took place about which a question may arise. The 
opinion which is presented can hardly be said to have 
been formed from a circumstantial knowledge of the 
occurrence, or as the result, in all cases, of a personal 
examination. 

The true mental condition of the party involved is a 
question of fact, like other facts pertaining to the 
guilt or innocence of a person charged with crime, to 
be determined by the verdict of a jury. This method 
must stand until some other process of adjudication 
shall be accepted. To this tribunal the medical wit- 
ness offers his opinion, not as he may have formed it 
from the whole of the evidence adduced, but upon an 
assumed or a hypothetical case embracing as much of 
it, and omitting as much, as may serve the purpose of 
the examiner. Courts are not disposed to remit to 
other tribunals the determination of issues of fact, 
for there ‘“* would be nothing left for the jury to deter- 
mine.’ So carefully guarded do the courts seek to 
preserve the sacred province of the jury, that the 
medical expert, in cases where the issue is the mental 
condition of the party involved, is only permitted to 
express an opinion upon a hypothetical question, or an 
assumed case. 

In the language of a learned judge, “a question of 
this character to be admissible must always be an hypo- 
thetical one, based either upon the truth of all the 
evidence given in the case, or upon an hypothesis 
specially framed of certain facts assumed to be proven 
for the purpose of the inquiry. Such a question leaves 
it for the jury to decide in the first case whether the 
evidence in whole orin part is true or not, and in the 
second case whether the particular facts assumed are 
or are not proved.” * 

Assuming this dictum to be the settled practice in 
conducting judicial inquiries of this nature, hypo- 
thetical questions to be propounded to medical wit- 
nesses are prepared by counsel representing opposite 
theories of the case, and calculated to elicit replies en- 
tirely different. Counsel confer beforehand with medi- 
cal men summoned in the interests of their clients in 
the preparation of the questions. By a process of in- 
genious aggregation, or elimination of symptoms, 
answers favorable to either view of the case are elicited, 
or such a congregation of circumstances presented so 
deficient in essentials, that the witness is unable to ex- 
press any opinion. 

While the courts are disposed to insist that the basis 
of the hypothetical question shall embrace conditions 
that have been developed in the course of the investi- 
gation, there is a radical defect permitted in their 
formation in this respect, that the hypothesis does not 
embody all the medical history, neither is the medical 
witness allowed to frame a case which will embrace a 
complete history of it. The witness is present to 
answer questions, and not, as he may be informed, to 
deliver a disquisition on medical science. 

The hypothesis which is presented contains just so 
much of the case as will elicit an answer or opinion 
favorable to the party in whose interest it is framed. 
The courts do not insist that it embrace more, but that 
what it does contain shall have appeared in evidence 
in the course of the trial. Tho answer to the question 
comes, sometimes, with the automatism of a machine. 
We have known the medical witness, impatient at the 
tedium of a protracted trial, request that he might 
record his “‘ aye”’ and *“‘ nay’’ in response to the hypo- 
thetical questions as they might appear, and that he be 
allowed to depart. If the questions are skillfully 
framed the experts usually agree in their replies, other- 
wise they appear ranged on opposite sides offering 
opinions that are contradictory. The spectacle is pre- 
sented of the uncertainty of medical judgment and 








* Carpenter v. Blake, 2 Lans. 








science, as well as of men, who ought with like pre- 
mises to reach conclusions precisely similar, expressing 
opinions in conflict with each other. 

It is not a matter of surprise that courts have an- 
nounced from the bench that medical men might be 
better employed at home in attendance upon their 
patients, and that doctors are respectable men in their 
way, “who arecalled to administer to our ailments, 
but we are not bound to believe their opinions unless 
they are compatible with sound sense; doctors give 
opinions which are merely speculative. They have 
their theories and speculations. You (gentlemen cf 
the jury) are not bound to believe the opinion of a 
doctor unless it comports with your common sense.”’ 

It is undoubtedly true that many cases are presented 
for judicial investigation which are beyond the domain 
of actual determination—subjects of mere opinion, 
uncertainty and speculation to be determined only by 
results. Juries, on the other hand, have furnished too 
many unfortunate instances of the extreme assertion 
of their prerogative in cases, within tho knowledge 
doubtless of many here present, where they have 
ignored the expression of professional opinions, which 
were founded on actual experience, and should have 
been received with all the weight to be attached to the 
testimony of facts bearing upon the case. 

How opinions which are merely speculative and 
theoretical are to be discriminated from those formed 
from actual professional experience it may not be easy 
to determine. It must be admitted that a real difli- 
culty arises at this point. Possibly a recognition of 
this difficulty may have induced the judge whose lan- 
guage we have quoted to advise the jury, in the 
dilemma and amidst the conflict of professional 
opinion in the mazes of which he found himself in- 
volved, to adhere to and exercise their common sense. 

We have alluded to the fact that the practice of the 
courts is to admit a class of witnesses known as experts, 
and that the physicians of asylums and others who 
have relations with the insane are in a position render- 
ing them liable to be called to give testimony in certain 
cases. They are also subjected to a line of examina- 
tion, which, while established by the usages of the 
courts, is not in harmony with the course of inquiry 
recognized by medical men and believed by them tho 
method best calculated to reach a correct opinion. 
They are not always willing witnesses. Sometimes 
they attend on request, and again they are present in 
obedience to the commands of the court. 

Such briefly being the practice, it remains to con- 
sider some of the results, one of which may be stated 
to bea growing distrust of the value, and wo may say 
the honesty, of expert testimony. Want of confidence 
exists not only toward medical experts, but toward 
experts in sciences reputed to be exact. It is only 
necessary to point to some recent trials to assert that 
the want of confidence and distrust are confined not 
wholly to judges and jurors, but to a certain extent 
pervade the community. This sentiment has its origin 
in various causes, among which may be mentioned: 

lst. Tho fact that medical experts are usually sum- 
moned by counsel, and not by the court, in the inter- 
ests of their side or clients, and their supposed liability 
to have a bias arise in the progress of the case —a pos- 
sible risk that their feelings and sympathies may 
become enlisted in behalf of the side on which they 
are called. 

2d. The arrangement which is sometimes made for 
the payment of money, or a retaining fee, to medical 
experts for their services, by counsel in whose interests 
they are summoned, the amount of which is not fixed 
by law, and which may possibly be contingent upon 
the issue of the case. 

3d. The form of submission of the hypothetical ques; 
tion which is permitted to contain a portion, and not 
the whole, of what a physician may deem essential to 
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the formation of a satisfactory opinion, or so much as 
may be necessary to bring an answer favorable to the 
interests of one or the other parties; and, 

4th. The general prejudice which exists in the popu- 
lar mind against the interposition of the plea of in- 
sanity in criminal cases. 

There may be a difficulty about the adoption of any 
new rule for the selection of witnesses other than the 
one in force. It cannot become a question but that 
under the present practice counsel have a right to sum- 
mon such, and so many witnesses as may be admissible, 
or that a person charged with crime may avail himself 
of any proper line of defense at any stage of the trial, 
and for this purpose call witnesses. There is no doubt, 
however, that the results which we have pointed out, 
are in great part to be attributed to the existing prac- 
tice. Asa profession we have the right of respectful 
protest, and to ask that a mode of procedure calculated 
in its operation to bring discredit upon the prcfession 
be changed. To effect a change, legislation must be 
invoked to alter the practice so that the law confer 
upon judges alone the power to subpoena experts in 
such cases where their opinions would seem to be desir- 
able. There can be no doubt the power thus conferred 
would be exercised wisely and result in elevating the 
standing and character of expert testimony, and what 
is more important, restore to experts that independ- 
ence of judgment and respect for their opinions we 
do not believe they enjoy under the present system. 
No suspicion of bias could then properly attach to 
them. They would then assume their appropriate and 
originally-intended relation to the court that of amicus 
curie. 

It has been urged as a defense of the present system 
that each party in interest is entitled to have as full an 
exposition of expert knowledge as can be brought for- 
ward to serve the respective interests —that in other 
words, medical experts should be permitted to say as 
much as possible in behalf of the cause in which they 
are engaged, and as little as possible that may serve 
the opposite party. This course is hardly admissible, 
as it ignores the true position of the expert and con- 
verts him into that of a quasi counsel. 

The physician by study and actual experience ac- 
quires knowledge and matured judgment which is 
peculiarly his own property and capital, the independ- 
ent use and enjoyment of which ought to be as fully 
assured to him as if the avails of his life-work were in- 
vested in goods and land. His goods and land cannot 
be taken from him without his consent or some process 
of law, and his proprietary right to his professional 
experience ought to be as sacredly guarded, and secured 
to him. 

If the knowledge and experience of the expert isa 
necessity, and if the principles laid down above are 
correct, he should unquestionably be paid for the ser- 
vice he renders. Ought the compensation to be the 
subject of a private bargain between the expert and 
parties interested in his testimony, or be fixed in a 
manner authorized and provided by law? Certainly, 
whatever plan will elevate the expert witness above all 
suspicion of bias, and conduce to his independence, 
would seem the more desirable one —indeed the best. 
The witness appears before the court and jury to sub- 
mit his opinion on a hypothesis the elements of which 
are made up from evidence already adduced. He is 
not a juror, but a quasi juror. Extreme caution is 
taken that jurors themselves shall have no pecuniary 
relations with parties interested in the result of the 
trial, and penalties are imposed for a violation of a 
rule intended to preserve the purity of the jury box. 
It would therefore seem to be the proper and obvious 
course to authorize and direct the court in all cases 
where experts appear, to fix and determine their com- 
pensation, in its discretion, and if deemed necessary to 
go further, prohibit by positive enactment the recep- 





tion of any gift or compensation for expert services 
directly from parties interested. 

The composition of the hypothetical question and 
the time of its submission have been alluded to as 
causes tending to bring discredit upon expert testi- 
mony. They are believed to exert a decided influence 
in that direction. The expert testimony is introduced 
at successive stages of a trial, and if the question is 
so framed as to include generally what has been pro- 
duced in evidence to a certain period of the trial it 
necessarily embraces but a portion of the whole case. 
The consequence is that at one stage of the trial a 
hypothesis will admit of one answer by an expert, and 
at a subsequent stage another hypothesis framed from 
additional evidence warrants another, and exactly 
opposite answer. There is presented an apparent con- 
flict of professional opinion between ‘‘ two trained 
bands of witnesses in battle array against each other,’’ 
with the possible and probable result of lowering, in 
the estimation of the court and jury, the value of the 
whole expert testimony. We know of no remedy for 
this except it may be found by changing the rule and 
permitting experts to express an opinion on a hypo- 
thetical question which embraces, in the judgment of 
the medical expert, all the points bearing on the ques- 
tion of insanity, where this is involved. A medical 
opinion formed after hearing one side of a case is 
deserving of no more respect, and has no more value, 
than a verdict of a jury formed in a similar manner, 
or the opinion of a high court of appeal, the judges 
of which are in a sense experts in law, rendered after 
argument on one side only. 

The frequency with which expert testimony has 
been introduced in judicial proceedings leads to the 
conclusion that it is destined in the future to bear a 
still more important part. The influence which it will 
exert upon the issues of trials, and the respect in which 
it will be held, will depend greatly upon the independ- 
ence of the witness, and his absolute freedom from 
circumstances calculated to produce a bias or even the 
suspicion of its existence. Whatever may conduce to 
these results: to the elevation of the standard and 
cbaracter of the medical expert, it should be our high- 
est duty to promote. Notwithstanding the respect we 
may have for the usages and established traditions of 
the law, however willingly the medical witness may 
feel disposed to assume grave responsibilities which are 
imposed, and not coveted, we still believe the right of 
respectful protest should be vigorously exercised 
against practices which tend so frequently to depre- 
ciate the estimation in which he and his opinions 
ought to be held. 


—_——_—_>___—_—_ 


VALIDITY OF FOREIGN MARRIAGE— PROOF 
OF HANDWRITING— PROOF OF FOR- 
EIGN LAW—PRESUMPTIONS. 


NEW YORK COURT OF APPEALS, SEPTEMBER 21, 1880, 


Hyves v. McDermott et al., appellants. 


Where enough took place upon a vessel crossing the Eng- 
lish channel and afterward in France between a man 
and woman to sustain the finding of a jury that there 
was a marriage between them if such transactions had 
taken place in the State of New York, held, that such a 
finding would be sustained, there being no proof as to 
the law of France in relation to marriage, nor of the 
nationality of the vessel upon which the parties men- 
tioned crossed the channel 

There can be no comparison of handwriting by an expert 
unless the pieces of writing by which comparison is 
made are properly in evidence in the case for some pur- 
pose other than that of being compared. 

A comparison of a signature in dispute with photographic 
copies of other writings for the purpose of allowing an 
opinion of an expert as to the character of the signa- 











868 








THE ALBANY LAW JOURNAL. 








ture, when the writings from which the copies were 
made are not before the court, ought not to be per- 
mitted. 

While to enable a witness to give his opinion as to hand- 
writing, he need not have seen the person write, it be- 
ing sufficientif he has seen handwriting under such 
circumstances as to put it beyond doubt that it was 
genuine, when such witness has, while in the employ of 
a party as a detective, to obtain testimony in a case, 
gained his knowledge of the writing of the other party 
by the admission of such party that two pieces of writ- 
ing the witness saw were genuine, held, that his testi- 
mony as tothe character of the writing was properly 
excluded. 

A witness was shown for the first time in court three vol- 
umes, purporting to contain the statute law of France. 
They were issued with notes by a private author and 
had no official authentication. The witness testified that 
he had been a practicing lawyer in France from 1837 
until 1862, and left that country in 1863, that the volumes 
(two dated in 1859 and onein 1877) constituted a printed 
copy of the statutes of France as they existed when he 
practiced there; that they were commonly received in 
the judicial tribunals of France as evidence of the ex- 
isting liws thereof; that he had no doubt they were an 
exact copy of the French statutes, but that he had not 
looked into the books save atthe title page. Held, that 
the exclusion of this evidence as proof of the statute 
law of France in 1871 would not be considered error. 

1t does not appear to be the law that a vessel sailing from 
an English port is ‘presumed to sail under the English 
flag. 


CTION of ejectment. 
opinion. 


J. H. Drake, for appellants. 
J. H. Choate and W. H. Secor, for respondents. 


Foueer, C. J. This is an action of ejectment, 
brought to recover possession of lands once of William 
R. Hynes, now deceased. He died intestate. The 
plaintiffs claim to be liis widow and his sons, respect- 
ively. If that be fact, the right to maintain the action 
cannot be denied. Whether it be the fact depends 
upon the validity as a marriage contract of what took 
place in his life-time between the intestate and the 
plaintiff who now claims to be his widow, and at times 
before the birth of the other plaintiffs. Enough took 
place at those times, if it had been done in the terri- 
tory of this State, to have made a valid contract of 
marriage. Enough took place afterward to furnish a 
presumption, under the laws of this State, of a prior 
legally formed and subsisting marriage relation. By 
the law of this State a man and a woman who are com- 
petent to marry each other, without going before a 
minister or magistrate, without the presence of any 
person as a witness, with no previous public notice 
given, with no form or ceremony, civil or religious, and 
with no record or written evidence of the act kept, and 
merely by words of present contract between them, 
may take upon themselves the relation of husband and 
wife, and be bound to themselves, to the State and to 
society as such, and if after that the marriage is de- 
nied, proof of actual cohabitation as husband and 
wife, acknowledgment and recognition of each other 
to friends and acquaintances and the public as such, 
and the general reputation thereof, will enable a court 
to presume that there was in the beginning an actual 
and bona fide marriage. Brinkley v. Brinkley, 50 N. 
Y. 184, and cases there cited. 

But what passed between the intestate and the adult 
plaintiff took place out of the territory of this State 
Part of it took place upon English soil, and it is con- 
ceded that it did not make a lawful marriage accord- 
ing to the laws of England. Part of it took place upon 
the sea, in a vessel coming from an English port and 
crossing the channel to a French port. Part of it took 
place in France. 

In some state of the case here might come in the 
question, whether, if the acts which would make a 


The facts appear in the 








valid marriage when done in this State are done out- 
side its bounds, and not in accordance with the law of 
the place where done, they will make arelation which 
will be upheld as a valid marriage by the laws of this 
State. 

But this question we need not decide. There is no 
proof of what is the law of marriage in France, and 
we will not presume that it is different from that of 
this State. Monroe v. Douglas, 5 N. Y. 447; Savage v. 
O' Neill, 44 id. 298. There is no proof of the nation- 
ality of the vessel in which the parties crossed the 
channel, and we will not presume that it was that of a 
country whose law of marriage has been proved in 
this case to be different from that of this State, even 
if we are required to hold that a vessel on the seas has 
with it the law of marriage of the nation whose flag it 
flies. There was enough in the testimony of what took 
place between the parties at sea and between them, 
their friends, acquaintances and the public, while they 
were in France, to sustain the verdict of the jury, that 
they were husband and wife in accordance with the 
law of this State. U.S. Trust Co. v. Harris, 2 Bosw. 
75. 

Though they cohabited in England before crossing 
the channel, the testimony, while it does not prove a 
marriage in accord with English law, shows enough for 
a jury to find therefrom that there was the purpose 
and form of marriage, that there was a refusal on the 
part of the woman to commence a meretricious co- 
habitation, and yielding on the part of the intestate to 
her demand for marriage before cohabitation should 
be had. 

A marriage having been thus found on proof enough 
to sustain the verdict, the legitimacy of the minor 
plaintiffs as the sons of the intestate is beyond dis- 
pute in the case at this time. The judgment for the 
plaintiffs is to be sustained, unless error is shown by 
some of the other points made by the defendants, 

First. The defendants contend that the General 
Term declined to use the power it had to set aside the 
verdict and grant a new trial. We are not able from 
the record to discover that it did so; if we turn to the 
opinions delivered, we find that matter discussed and a 
conclusion reached. We cannot disturb the judgment 
on that ground. 

Second. It is claimed that the judgment for the en- 
tire mesne profits had been taken against two of the 
defendants, without proof of the possession by them, 
or either of them, of the entire premises recovered. We 
do not find in the record that this point was brought to 
the attention of the trial court. The motion to dis- 
miss the complaint was general—that the plaintiffs had 
failed to make a cause of action against the defend- 
ants. The motion to direct a verdict was the same. 
The requests to charge do not mention it. One ex- 
ception to the charge speaks of the direction to the 
jury to find the rental value, but it does not bring to 
the attention of the court the specific objection now 
made. 

Third. It is claimed that the charge was erroneous 
in saying to the jury that it was essential to find 
whether the alleged marriage in Cleveland street was 
entered into by the intestate with the intention of 
effecting a marriage under the laws of the State of New 
York, and with the intention of returning to this State 
with the adult plaintiff as his wife. The error set up in 
the points is that there was no evidence in the case on 
which the jury could rest that finding. Without going 
into details, we think that there was testimony. How 
strong it was, we need not say. 

Fourth. The court did not allow the witness Loader 
to testify that the handwriting of the signature to the 
lease of the premises in Leverton street was that of 
the adult plaintiff. The witness had never seen her 
write; he had no knowledge of her handwriting, save 
that got by looking upon two writings other than the 
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signature to the lease, which other writings she had 
acknowledged in his presence, and with the writings 
then before them, to have been penned by her. Those 
other writings were two signatures of names of per- 
sons and one written name of a place of residence as 
shown by a signature book kept by a bank at which 
she had opened two accounts of money deposited by 
her. These writings were not in evidence in the case 
—that is, they were not produced before the jury, and 
kept in court throughout the trial. The witness who 
controlled them was examined beyond the seas on 
commission. He produced them before the commis- 
sioner, but refused to part with them. Copies were 
taken in manuscript by the commissioner, and an- 
nexed to the deposition of the witness. The witness 
Loader was presented to the court as doubly com- 
petent to speak on an issue as to the genuineness of 
handwriting as an expert and as having personal knowl- 
edge of the handwriting of the adult plaintiff. 

It does not appear from the case that the trial court 
determined whether he was qualified to speak asan ex- 
pert. We will assume that he was, and that had the trial 
court thought it needful to pass upon the question it 
would have held that he was; yet, in our judgment, it 
was not proper to receive his testimony as that of an 
expert and by a comparison of handwritings. An ex- 
pert in handwriting, when speaking as a witness, only 
for a comparison of handwriting—that is, with two 
pieces of it in juxtaposition under his eye—should 
have before him in court the writing to which he tes- 
tifies and the writings from which he testifies, else 
there can be no intelligent examination of him either 
in chief or cross, nor can there be any means of meeting 
his testimony by that of other witnesses. This re- 
quirement is included in the rule that there can be no 
comparison of handwriting, unless the pieces of writ- 
ing by which comparison is made are properly in evi- 
dence in the case for some purpose other than that of 
being compared. Randolph v. Loughlin, 51 N. Y. 456; 
Dubois v. Baker, 30 id. 355; Miles vy. Loomis, 75 id. 
288. 

The nearest approach to having before the witness at 
the trial writings by which comparison had been or 
was to be made, was the bringing of the photographic 
copies. There was ne proof of the details of the 
process by which they were taken, nor as to the accu- 
racy of the work. We think that a comparison of a 
signature in dispute with such photographic copies of 
other writings, for the purpose of allowing an opinion 
from an expert as to the character of the signature as 
real or feigned, when the originals from which the 
copies are made are not brought before the jury, and 
may not be shown to other witnesses, ought not to be 
permitted. Photographs that have been taken of per- 
sons found dead have been admitted in evidence in 
this State in aid of other proofs of identity, but not 
alone. They were characterized as slight evidence in 
addition to other and more reliable testimony, Ruloff 
v. People, 45 N. Y. 213. A photographie picture was 
more unreservedly admitted as evidence upon the 
question of identity of person in Udderzook vy. Com- 
monwealth, 76 Penn. St. 340, and in another case, when 
the genuine signature and the disputed signature were 
both brought into court, magnified photographic copies 
of each, together with the originals, were submitted to 
the inspection of the jury, and it was held not to have 
been error (Marcy v. Barnes, 16 Gray, 162); but copies 
of letters in a letter book, produced by impress or by a 
machine, have been rejected. Conner v. Eastman, 1 
Cush. 189. 

It would be carrying the matter much furtherto permit 
an expert to compare photographic copies of signa- 
tures, and therefrom to testify as to the genuineness of a 
disputed signature. We may recognize that the photo- 





graphic process is ruled by general laws that are uni- 
form in their operation, and that almost without ex- 








ception, a likeness is brought forth of the object set 
before the camera. Still somewhat for exact likeness 
will depend upon the adjustment of the machinery, 
upon the atmospheric conditions and the skill of the 
manipulator, and is so delicate a matter as the reaching 
of judicial results by the comparison of writings 
through the testimony of experts, it ought to be re- 
quired that the witness should exercise his acumen 
upon the thing itself which is to be the basis of his 
judgment; and still more, that the thing itself 
should be at hand to be put under the eye of other 
witnesses for the trial upon it of their skill. The cer- 
tainty of expert testimony in these cases is not so well 
assured as that we can afford to let in the hazard of 
error or differences in copying, though it be done by 
howsoever scientific a process; besides as before said, 
there was no proof here of the manner and exactness 
of the photographic method used. It was not right to 
receive Loader’s evidence as that of an expert. 

The witness was also offered as one having acquaint- 
ance with the handwriting of the adult plaintiff. All his 
means of knowledge have been stated. The testimony 
was finally rejected after the objection made to it that 
it was a collateral fact whether the lease was signed 
by the plaintiff, and that the defendants had proved 
by her that she had not signed it. The objection is 
not well put in, claiming that the defendants proved by 
the plaintiff that she did not sign the lease. At one 
time she said she did not recognize the signature to it 
as hers, but she would not say it was not hers, while 
she would not admit that it was. At another time 
she was explicit indenial: but her testimony on this 
head was not conclusive. Neither can we assent that 
the fact sought to be proved was a collateral fact ina 
sense that precluded the defendants from offering any 
other testimony upon it than that of the plaintiff her- 
self. She was the witness of the defendants, to be sure, 
and they could not impeach her. But if she was mis- 
taken in her testimony, or forgetful so that she could 
not speak as to a matter, the defendants were not shut 
out from proving tho fact, if material by other wit- 
nesses. It was material if this plaintiff, during the 
time that as she now claims she was the wife of Hynes 
and entitled and bound to bear his name, was entering 
into written contracts in another name, which was 
that of the wife or widow still unmarried of another 
man. The testimony offered tended to prove that; we 
think therefore that that objection was not good. 

The prior objection was in effect that Loader had not 
shown that he was acquainted with the signature of 
the plaintiff. Testimony as to handwriting is testi- 
mony of opinion. Any person acquainted with it 
may be permitted to give his opinion of it. The 
acquaintance need not come from having seen the per- 
son write. It may be formed from seeing writing 
under such circumstances as put it beyond doubt that 
it was a true signature. In this case the witness 
Loader had seen writing admitted by the plaintiff to 
be hers; thus he had seen her genuine handwriting. 
If the case was not so confined as that the correctness 
of the holding at the Circuit would hang upon whether 
the view of one piece of genuine handwriting would 
qualify one to speak as a witness as to tho genuineness 
of another and a disputed signature, we find authority 
to show that a holding rejecting the testimony would 
be incorrect. Hammond vy. Varian, 51 N. Y. 398; 
Gawells v. Alexander, 4 Esp. Cas. 37. The competency 
of a witness is not determined by the degree of his 
knowledge. If ho has had means of becoming acquaint- 
ed with the handwriting in question, he is competent 
to speak, and the weight of his testimony is for the 
jury. 

The objection, however, was broader than that, and 
covered all the circumstances in which Loader had 
been placed with regard to this handwriting. It 
appeared that he was, by calling, a private detective, 
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and had gone to England as such in the employ of the 
defendants after the commencement of this action; 
that it was while in the pursuit of evidence against the 
plaintiffs that he learned of this bank book writing, 
and while engaged in taking the evidence, in behalf of 
the defendants, of a witness, on commission, that he 
saw the writing, and heard the admission of the plaint- 
iff that it was made by her. His acquaintance with 
her handwriting was from an examination of these two 
pieces of it, and it was formed while he was a hired 
agent in quest of testimony with which to combat the 
plaintiff's case, and of testimony to be made from the 
handwriting of the adult plaintiff. It is not to be dis- 
tinguished from a case of genuine writings furnished 
to a person to enable him to become a witness to a dis- 
puted signature. It is clear that if the genuine writ- 
ings had been made or chosen for his inspection by the 
party who called him as a witness so as to qualify him 
to speak, his testimony to be based upon an acquaint- 
ance got from view of them would not be received. 
Stranger v. Earle, 1 Esp. N. P. C. 14; Tome v. Parkers- 
burg R. R. Co., 39 Md. 36; 17 Am. Rep. 540, and it 
has been held at nisi prius that when the acquaintance 
is formed from the view of writings admitted by the 
attorney of the writer to be genuine, the witness will 
not be allowed (Greaves v. Hunter, 2 Carr.& Payne, 477): 
though on the other hand, when the genuine writing 
from which the witness got his knowledge was to a 
paper filed in the cause of the opposite party, the testi- 
mony was allowed. Smith v. Sainsbury,5id.196. These 
cases exemplify how lacking in uniformity are the rul- 
ings on this matter, and how delicate a question it is to 
handle. The last two cases are not directly,in point, inas- 
much as it did not appear that the witness, when he saw 
the genuine writings, was seeking the means of making 
acquaintance, so that he might testify therefrom. A 
difference between the case in hand and those cited 
also from Espinasse andthe Maryland Reports is, that 
in the latter two the genuine signatures were made or 
chosen by the parties who wished it to appear to the 
witness that the disputed signature was unlike the 
genuine ones inspected by him, while in the former 
the genuine signature is used in the case, and is admit- 
ted to be genuine by the party against whom the wit- 
ness is called. Still itisacase of signatures selected 
in the interest of the party who calls the witness. They 
were pitched upon by the witness himself, who, in the 
hire of the party, had been sent in quest of hostile evi- 
dence, and that after the commencement of the action. 
All the stimulus upon and all the impulses of his call- 
ing were against impartiality in selection of specimens. 
The distinction is taken in tho Filzwalter Peerage case, 
10 Cl. & Fin. 193, between tho testimony of a witness 
who, intending to be a witness, has inspected genuine 
documents for the purpose of forming an acquaintance 
with the characteristics of a certain handwriting, and 
that of one who in the course of business, without 
having in view the being a witness, has used the same 
documents and thus got an acquaintance. In our 
judgment the evidence is open tothe objections that 
have been held fatal to testimony as to handwriting 
created post litem motam. We think, that upon all 
that transpired on the trial in tho testimony of Loader 
and the objections made, the trial court erred not in 
ruling out the question. Tho Legislaturo of this State 
has this year (Laws of 1880, ch. 36) passed an act which 
is intended to allow proof of signature by comparison 
of handwritings, and which perhaps will forestall for 
the future much discussion of this topic. That statute, 
however, is probably yet to be the subject of judicial 
interpretation. 

Fifth. What we have just said applies to the defend- 
ants’ offer of testimony as to the handwriting in the 
Book of Registry of Births. Nor is there force in the 
position of the defendants that the plaintiffs then 
waived objection to the competency of the witness to 





speak of handwriting. The appeal book speaks, at 
the folio where the testimony is rejected, of a general 
objection. But it is plain it is a continuation of the 
same objection that had been before made to that tes- 
timony. It would be a forced supposition that the 
defendants’ counsel was misled at the trial, and thereby 
omitted to bring forward other kindred testimony 
that he held in reserve. 

Sixth. The next point is that of the rejection of the 
offer to read from the books claimed to contain the law 
of France. It is well enough to consider it, though 
the result we reach is not so determinate as may be 
wished for. There were shown to the witness two vol- 
umes of a printed work, and a single volume of another 
work. He said that the two were the French Code, 
and that the three were all the French acts, the five 
Codes and State laws of France. The very books thus 
shown to him he saw then for the first time. He had 
been a practicing lawyer in France from 1837 until 1862, 
and left that country in 1863. The date of the edition 
of the two volumes was 1859. The date of the last 
edition was 1877. He said that they constituted a 
printed copy of the Code of Statutes of France, as 
they existed when he practiced there; that he had 
occasion to use, and did use, the printed statutes of 
France every day in the courts of that country, and 
that he had not the slightest doubt that the two vol- 
umes produced constituted a printed copy of the stat- 
utes or book which was commonly received by the 
judicial tribunals of France as evidence of the existing 
laws thereof; that he had no doubt it was an exact 
copy of the French law; that it was the same thing, 
the only difference being in the notes of the author, 
M. Rogron. He would not say that that opinion was 
based upon an examination of the books, and did say 
that it was founded on reason. He first saw the vol- 
ume in court on the day that he was examined, and 
had not looked into the books save at the title page; 
but he said that that very copy he would use before a 
French tribunal the first time he had occasion to quote 
tho French law, and that the work of M. Rogron re- 
ceived therein as proof of the existing law. We have 
here given all of the testimony of the witness. It will 
be seen that the books he had before him were the 
publication of a private person. They were not proven 
to have been published by tho authority of France, nor 
does it appear that they purported so to have been. It 
was testified, however, that they were at the time 
spoken to by the witness received in the tribunals 
thereof as a proof of the then existing law. 

The old and the new Code provide in nearly the same 
terms for a mode of proving the statute law of a for- 
eign country (old Code, § 426, new Code, § 942). The 
new Code also (§ 962) permits the proof of an act ac- 
cording to the rules of the common law or by any 
other competent proof. We think that the testimony 
of this witness would not bring the offer to read the 
books within the rule of the common law. As to what 
that is held to be in England see Baron de Bodes’ case, 
8C. B. (N. S.) 208, 250, et seq.; Earl Nelson v. Lord 
Bridport, 8 Beav. 527; Sussex Peerage case, 11 Clos. 
& Fin. 85, 111. To prove the written law of a foreign 
State by a printed book purporting to contain it, 
though the book is sustained by the testimony of a 
witness familiar with tho law, was not permitted, so 
far as wo can find, in this State before the Codes (Pack- 
ard v. ITill, 2 Wend. 411; see 8. C., Hill v. Packard, 5 
id. 375), and again it was held that to prove the statute 
law of a foreign State there must be produced a copy 
authenticated there, or a sworn copy (Lincoln v. Bat- 
telle, 6 Wend. 482), and such proof as was produced in 
our case, according to that decision, would not have 
been deemed equivalent to a sworn copy. Id. 483-4; 
Chamvine v. Fowler, 3 id. 173. 

Even if that testimony would meet the requirement 
of the new Code (§ 942), for the time of which the wit- 
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ness spoke, from 1837, when he was first licensed to prac- 
tice, until 1862, when he ceased to practice, a question 





arises. The period for the existing law of which the 
trial court was seeking was from alate day in June, 
1871, until the expiration of four weeks thereafter. It 
is claimed, however, that the law of France having 
been shown as it existed in 1862, wo are to presume 
that it continued the same until the year 1871. Pre- 
sumptions of the continued existence of the same state 
of things arise when the things are continuous in their 
own nature. They are founded on the experienced 
continuance or immutability for a longer or shorter 
period, of human affairs. What may be presumed of 
one country and one state of society may not so readily 
be presumed of another. Thus, at one time in Eng- 
land it was held that it will not be intended that a man 
alters his trade or profession, but by presumption he 
continues in it through life. Tuthill vy. Milton, Yel. 
158. It has been held that a partnership, an agency or 
a tenancy once shown to exist is presumed to continue 
until it is proved to have been dissolved; and so far 
has this been carried, that where it was admitted that 
a partnership had been in existence in 1816, it was, in 
the absence of all evidence to the contrary, presumed 
to be still continuing in 1838 (Clark v. Alexander, 8 
Scott [N. R.], 161), which seems to us an extreme car- 
riage of the rule. Would it do in the United States to 
base judicial action on that presumption in the breadth 
of it as stated in those cases? It has indeed been held, 
that the statute law of another State of this Union 
having been proven, it must be presumed to exist until 
shown by good evidence to have been repealed. Payr- 
baur v. Cantan, 3 Pick. 293. Statutes of our own State 
are read to the courts, and they stand as the law until 
a repealing statute is produced. This is however on 
the theory that the judges know what is the statute 
law of their own State, and need to hear it only to re- 
fresh their memory. Lincoln v. Battelle, supra. It 
may be that if the question was before us, whether in 
a case presenting it, that presumption should be made, 
we would feel obliged to make it. But then, even, 
there would arise the query, whether, by a true inter- 
pretation of the Code ($ 942), it must not be held to 
require, that as the existing law which may be proved 
is the law existing at the very time of the transaction 
that is in controversy, the proof to be received must 
be addressed directly to that time, and show by direct 
assertion that there was the book of statute laws now 
produced, admitted in the judicial tribunals of the for- 
eign country as evidence of its law. 

It will not fail to be noticed that the witness had 
not read these very books, nor a page of them, 
save the title page. It must have struck the 
circuit judge, as it strikes us, as difficult to con- 
ceive how one could testify that the contents 
of these books, issued from the press as a venture 
of private business, without the impress of public 
or official authority, contained the law of France as it 
existed at any given time, when he knew not from pe- 
rusal what were the contents of the books. It is to be 
noticed further of one of them that it was issued in the 
year of 1877. It is impossible that this book, or a book of 
the same edition, could have been issued in 1862, and 
prior thereto, before the judicial tribunals of France, as 
evidence to them of thcexisting law of that State, and 
as the witness had not looked into the contents of 
the books, would not say that he had made an examina- 
tion of them, and did say that he founded his opinion 
on reason, how could he satisfy tho court that those 
contents had ever been spread before a French tribunal 
as evidence of the law? The most of which the wit- 
hess could satisfy the court by the testimony he gave 
was this: That the work of the author, whom he 
named, was usually received in the courts of France 
as containing its law. Whether these books were the 
work of that author the witness had not informed 


himself by a perusal of them. He knew no more of 
that than what the title page told him, assisted by his 
reason. Verily this is weak testimony on which to 
take printed books as evidence of foreign statute law, 
from the contents of them to draw material for an 
adjudication. Now though it is said by a text writer 
of repute (Taylor on Ev., 48, pp. 62, 63, 7th ed.), that 
in regard to foreign laws the functions of the judges 
and jury do not seem to be yet well distinguished, still 
it seems that it is the duty of the court to decide as to 
the complete knowledge of the witness, and as to the 
admissibility of the documents by which or as to 
which he speaks. Bristow v. Sequeville, 5 Ex. 275; 
Sussex Peerage case, supra; 8 Beav., supra. That duty 
was on the trial judge in our case, and we hesitate 
before we will say that he was in judicial error in not 
deeming this witness well enough informed of the con- 
tents of these books, or the books admissible as proof 
of French law. It is not plain that there was error 
in the ruling of tho trial court. 

We are not compelled to pass definitely upon these 
questions. If it be determined or conceded that the 
marriage law of France when the intestate and the 
adult plaintiff cohabited there, was not observed by 
them in making their marriage contract there, still 
the jury have found, as a specific verdict, that the 
parties did, while crossing the English Channel, enter 
into an agreement to take each other then and there as 
man and wife. As wo have already said, so far as 
appears in this case, this was a valid contract of mar- 
riage under the laws of this State, and the general ver- 
dict of the jury is thus sustained. 2 Bosw., supra. We 
need not therefore pass definitely upon the question 
raised by the offer of the defendants to read in evi- 
dence the book claimed to be the law of France in 
print. 

Seventh. We now como to the allegation of error in 
the charge. The court charged the jury in substance 
that though the transaction between the parties in 
England was not a valid act or contract of marriage 
by the laws of that country, yet that if Hynes wasa 
citizen of this State, and did that act with the inten- 
tion of marrying in accordance with the law of this 
State, and of bringing the woman to this country to 
live with him as his wife, there was the foundation 
of a valid marriage relation. The jury found, on 
specific questions put to them, that the facts were in 
accordance with the suppositions put in the charge. 
The defendants duly excepted. This exception we do 
not deem it necessary to consider. If the propositions 
stated in the charge be wrong, yet the jury have by 
other specific findings established such facts in the 
case as must uphold their general finding that the 
adult plaintiff was the wife of Hynes. Other excep- 
tions to the charge called to our attention by the points 
of the defendants havo been passed upon incidentally, 
but sufficiently, by what we have said in.the first part 
of this discussion. 

Eighth. There are points made upon requests to charge 
and alleged: refusals to charge as requested. The 
requests to charge are thirteen in number, which the 
court had charged the jury. The record shows that it 
remarked: There are certain requests to charge which 
I will briefly read. At the request of the defendants’ 
counsel, I am asked to charge. [The court then 
repeated to tho jury, in tho language of the counsel, 
nine of the requests.] It did not in terms say that it 
did or did not give them to the jury as the law of the 
case; nor did it in terms say that it refused to charge 
the four requests that it did not read. Tho exception 
of the defendants was this: Separately, in each instance, 
to the refusal and neglect of the judge to charge 
requests. The court read to the jury all the requests 


upon which points are made, except the third and fifth. 
We infer that the court meant to charge the jury that 





the requests made to them, and which it read, were 
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well asked for. The third related to the alleged act of 
marriage in England, and the court had charged fully 
upon that. The fifth was that the presumption is that 
as the vessel sailed from an English port that she was 
an English vessel sailing under an English flag. We must 
infer that the court declined to charge this request. 
The defendants cite no authority to sustain it. We 
have not been able to find it so laid down as law. 
There are noted upon the points two exceptions to 
the rejection of evidence. We think the court did not 
err therein. Wo have examined the case with mi- 
nuteness and do not find that error which calls upon us 
to reverse the judgment. 
All concur. Judgment affirmed. 


—__ > —__—— 


RIGHT TO STRIKE OUT ANSWER FOR CON- 
TEMPT IN ACTION FOR DIVORCE. 





NEW YORK COURT OF APPEALS, OCTOBER 65, 1880. 


WALKER Vv. WALKER, Appellant. 


A court has power in an action for divorce to strike out 
the answer of a defendant who is in contempt by a 
failure to obey the order of the court directing him 
to pay alimony pendente lite 


CTION for limited divorce on the ground of cruelty, 
by Eliza Jane Walker against Joseph Walker. 
Defendant was ordered to pay alimony, whereupon he 
left the State. An order was thereafter made that he 
pay within five days, in default of which that his an- 
swer, which was a general denial, be struck out. Default 
being made, an order was made that his answer be 
struck out and a reference be had to take testimony as 
if there was no answer. This order was affirmed at 
General Term and defendant appealed. 


S. Hand and D. T. Robertson, for appellant. 
John B. Perry, for respondent. 


Foueer, J. The defendant, having refused or neg- 
lected to obey an important order of the court, was in 
contempt, and liable to punishment by reason thereof. 
The punishment inflicted by the court was by an orderin 
the cause, to strike out the answer that had been put in 
by him, and to direct a reference to take proof of the 
matters stated in the order; the reference to proceed 
as if there had been no answer put in. 

It is claimed that the court had no power to make 
that order; that every defendant has a vested right to 
make a defense to any action or suit or legal pro- 
ceeding begun against him, and that ho cannot be de- 
prived of it. 

It is conceded by the defendant that the Supreme 
Court, on its equity side, has all the power and author- 
ity that formerly existed in chancery in England, and 
was continuously exercised by it. ‘The rule there 
must be the rule here,’’ says Ch. Kent, “ for I take this 
occasion to observe that I consider myself bound by 
those principles which were known and established as 
law in the courts of equity in England at the time of 
the institution of this court.’”” Manning v. Manning, 
1 Johns. Ch. 527-9. It is not to be denied that acourt 
of equity may refuse to a defendant in contempt the 
benefit of proceedings in it, when asked by him as a 
favor, until he has purged himself of his contempt. 
See Brinkley v. Brinkley, 47 N. Y. 40-9, and cases there 
cited. But the rule has been held broader than that and 
enforced with much vigor. Ch. Baron Gilbert lays it 
down in his Forum Romanorunm, p. 33, that “if the 
defendant appeared before the secundum decretum, he 
was liable to a mulct, for he could not be heard in the 
cause until he had cleared hiscontempt * * ¥*,” 

It is suggested in Cooper’s Cases (temp. Colt, p. 209), 
that this is merely a statement of the practice accord- 
ing to the canon law. But the Chief Baron, says at 





another place (p. 71), that ‘‘the answer will not be 
received without clearing his contempts;”’ and at 
another (p. 211), ‘*Soit is where a man hath a bill 
depending in court, and falls under the displeasure of 
the court, and is ordered to stand committed. Here, 
when his cause is called,if the other side insist he 
hath not cleared his contempt, nor actually surren- 
dered his body to the warden of the Fleet, he must 
do both of these things before his cause can be 
proceeded in * * * * — 
is stated by Lord Eldon that it is a general rule, thata 
party who has not cleared his contempt cannot be 
heard. Vowles v. Young, 9 Ves. Jr. 173; Anonymous, 
15 id. 174. The same is said with the addition of the 
words ‘tin the principal case,” in 2 Com. Dig. Chy. 
Process D. 8, citing Practical Registry in Chy. 217. See, 
also, Heyn v. Heyn, Jacobs, 49; Clark v. Dew, 1 Russ. & 
Myl. 103. The rule in the Chancery of Ireland is stated 
thus: A party in contempt will not be allowed to oppose 
the relief sought by the plaintiff by contradicting the 
allegations of the bill or bringing forward any defense 
or alleging new facts. Anon. v. Lord Gort, 1 Hogan, 77; 
Valle v. O’ Reilly, id. 199. And the ruleas thus stated, 
is cited and approved in Mussina v. Bartlett, 8 Porter 
(17 Ala.), 277; see, also, Rutherford v. Metcalf, 3 Hayw. 
(Tenn.) 58, 61; and in Saylor v. Mockbie, 1 Withrow 
(9 Iowa), 209, 212, it was held that until the defendant 
had purged himself of contempt, the court might well 
refuse to receive his answer to the complainant’s bill or 
to consider the matter set up in it by way of excuse for 
refusal to obey the order. The reporter (Coop. temp. 
Colt, at page 211) cites in a note the case of Anon. v. 
Lord Gort, supra, and says of it: ‘‘ The accuracy of 
some of these dicta may be doubted.” He does not 
state as to which of them he queries. Many cases are 
collected in the note just above mentioned. Some of 
them show that the rule has not been vigorously ap- 
plied in latter times (see King v. Bryant, 3 Myl. & Cr. 
191, especially); butit does not appear that it has been 
abolished or abandoned entirely. 

It seems, too, that the authors of the Revised Statutes 
thought that this power resided in the English Court of 
Chancery. In preparing the sections relative to the 
production and discovery of books and papers (2 R. S., 
p. 199, § 21, et seq.) they provided (§ 26) that in case of a 
party neglecting or refusing to obey an order, the 
court might strike out his plea and debar him froma 
defense; and they sought thus to assimilate the prac- 
tice to that of the Court of Chancery (see rev. note, 5 
Edm. Stats. 411). The Legislature gave its sanction to 
the proposed practice by passing into law the sections 
reported by the revisers. It is well to say here that 
Rice v. Ehle, 55 N. Y. 518, does not condemn this. 
That case holds that the pleading may not be stricken 
out, save on notice to the party (p. 523), and that the 
exercise of this power was legitimate was recognized 
by Marcy, J., in Birdsall v. Pixley, 4 Wend. 196. The 
power seems to have been exerted or recognized by the 
Supreme Court in several instances, without question 
made by appeal. Farnhamv. Farnham, 9 Tow. Pr. 
231; Barker v. Barker, 15 id. 568; Ford v. Ford, 41 id. 
169. 

We are brought to the conclusion that there has long 
been exerted by the Court of Chancery in England the 
power to refuse to hear the defendant when he was in 
contempt of the Court by disobeying its orders, and 
that that power was in the Courts of Chancery of this 
country. 

We do not think that the case of Wayland v. Tyson, 
45 N.Y. 282, and Thompson v. Erie Railway, id. 471, and 
others of like result, are in the way of this conclusion. 
They were not cases of contempt, nor were they equity 
cases. Besides, there the answer was stricken out, 
with no loophole left for relief to the defendant. 

It is always in the power of the defendant, in a case 
like that in hand, to apply to the court and show that 
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the order was irregularly made, or for leave to purge 
himself of the contempt and be let in again to make 
his defense. Brinkley v. Brinkley, supra. 

The order should be affirmed. 


——_>—____—— 


TOWN — MUST CONSIST OF CONTIGUOUS TER- 
RITORY. 
WISCONSIN SUPREME COURT, SEPT. 21, 1880. 
CHICAGO AND NORTHWESTERN RAILWAY Co. v. TOWN 
or OconrTo. 


The word ‘‘town,” as used in the Constitution of the State 
of Wisconsin, denotes a civil division composed of con- 
tiguous territory’ and under the power granted to 
county boards by the statute, “to set off, organize, 
vacate, and change the boundaries of the towns in their 
respective counties ”’ (R. S., § 670, subd. 1), such a board 
cannot make a valid order changing the boundaries of a 
town so that it shall consist of two separate and de- 
tached tracts of land. 


PPEAL from Circuit Court, Oconto county. The 
opinion states the facts. 


F. J. Lamb and W. F. Vilas, for appellant. 
Tracy & Bailey, for respondent. 


Orton, J. This suit is brought to recover from the 
town of Oconto, the defendant, certain moneys paid 
under protest for taxes claimed to have been illegally 
assessed upon the plaintiff's lands, situated in towns 
35, 36, and 37, range 16, in Oconto county, by the said 
towns, for the year 1878. Two grounds of recovery 
were relied upon at the trial— First, that the assess- 
ment was improperly made; and second, that these 
lands were not subject to assessment and taxation by 
and in the town of Oconto. The latter ground, being 
the more important, and if well taken, fatal to the 
legality of the assessment, will alone be considered. 
To sustain this objection to the assessment, it is 
claimed that the several orders of the board of super- 
visors of the connty of Oconto, attaching these lands 
to and making them a part of the town of Oconto, are 
void, because they are left by such orders in a body of 
lands separated and detached, and not contiguous to 
the main body of lands in said town, in violation of 
the Constitution, which, it is claimed, requires towns 
to be composed and constituted of contiguous territory 
only. 

There was some question on the argument whether 
the orders of the board of supervisors of Oconto 
county, organizing and changing the boundaries of the 
town of Oconto, in fact left these bodies of land so 
detached, but by an inspection of the orders it is 
apparent that they are so detached. The order of the 
board of November 15, 1876, it is conceded, made the 
town consist of two detached bodies of lands, in the 
smaller body of which the lands of the appellant in 
question were situated, and the two bodies separated 
by the distance of nearly 20 miles of intermediate ter- 
ritory. By the order of March 25, 1877, certain lands, 
a part of, and contiguous to, the larger body, and in 
the direction of the lands in question, were detached 
from the town of Oconto, and added to and made a 
part of the towns of Peshtigo and Marinette. By the 
order of January 12, 1878, certain lands lying con- 
tiguous to the lands so detached were added to and 
made a part of tho town of Oconto, but this order 
failed to embrace the lands so detached, and they were 
still left in those two other towns. These orders, then, 
taken together, still leave the two bodies detached, but 
not by so great a distance. It was unquestionably in- 
tended by the last order to cure this defect in the first 
one, and connect the two bodies together; but by this 
Omission the town still remains subject to the objec- 





tion of consisting of two detached bodies of territory, 
the same as by the first order. 

We shall not follow the very able arguments of the 
learned couusel of the appellant, urging many and 
weighty reasons of public policy, why, if possible, the 
Constitution should be so construed as to require a 
town to be composed only of contiguous territory, and - 
reasons based upon the Constitutional rule of uni- 
formity of town government and of taxation. We 
shall pass directly, ane confine ourselves strictly, to 
the consideration of the true meaning and proper con- 
struction of the term “town,” as used in the Consti- 
tution, with reference only to the defect in the 
organization, or in the changing of the boundaries of 
the town of Oconto, here urged, as making the orders 
of the board of supervisors void. There are few, if 
there are any, decisions of courts having a bearing 
upon this question, directly or indirectly, and it must 
therefore be treated as an original one, and determined 
somewhat arbitrarily. The word ‘‘ town,” philologic- 
ally considered, is a change in the orthography and 
pronunciation of the Anglo-Saxon word ‘‘ tun,” from 
the verb ‘tyan,’’ meaning to “‘inclose,’”’ and “ tun,” 
therefore, means an inclosure. It was used to denote 
a garden inclosed by a hedge, or a collection of houses 
inclosed by a wall. Zell’s Popular Encyclopedia, and 
Johnson’s New Universal Encyclopedia. 

Its general and customary usage in England, as_ 
denoting a collection of houses or hamlets between a 
village or city, or its stricter legal or civil meaning, as 
denoting a civil corporation of larger territory, which 
might include a village or city, is somewhat foreign 
to the use of the word, and the civil and territorial 
subdivision or organization which it is used to signify 
in this country. Its first use in this country was to 
define the original or primary civil or governmental 
organizations of the early colonists of New England, 
who knew by bitter experience the oppressive tyranny 
of imperial law, and who desired, above all things, to 
be governed not only by laws made by themselves in 
primary assembly, but having a limited and local 
application to their wants in small and independent 
communities. They were considered and adopted by 
those alone who knew their fitness and adaptation to 
their wants, and they received the general assent. 
This attachment to local law and local government, 
which then prevailed and still prevails in this country, 
was the producing cause of the organization of the 
towns of the New England colonies, which had ex- 
clusive control of their local affairs. Each town had 
clearly-defined territorial limits or boundary, so re- 
stricted as to fully secure to each citizen the advant- 
ages of alocal or home government, and not so extended 
as to defeat or lessen them. 

The nature and uses of this form of local govern- 
ment are fully expressed by one of the earliest acts of the 
Massachusetts colony, in general court in 1636, viz.: 
“Inasmuch as particular towns have many things 
which concern only themselves and the ordering of 
their own affairs, and disposing of their own towns, it 
is ordered that the freemen of every town, or the 
major part of them, shall only have power to dispose of 
their own lands and woods, with all the privileges and 
appurtenances, not repugnant to the laws and orders 
of the general court.’’ Local Law of Mass. and Conn. 
by Fowler, 10-20. It can be seen that in the very 
nature and uses of such a local government the town 
must be — First, of limited territorial extent; second, 
of compact and contiguous territory; third, its bound- 
ary must be clearly defined and continuous; and 
fourth, it should embrace within its government only 
those having a unity or similarity of interests. In New 
England, towns having been the first local civil govern- 
ments, and antecedent to the formation of counties, 
the counties were made by a consolidation of its towns. 





In the western States, however, when an organic law 
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is first made for the government of the whole territory, 
or a coustitution 1s formed for the whole State, coun- 
ties are formed first, and towns within them after- 
ward; but the same original idea and meaning of the 
town remain the same, and that is, ‘‘a subdivision of 
a county,”’ as defined in Johnson's New Universal En- 
eyclopedia, and ‘‘ subdivision of a county, as a parish 
is part of a subdivision of a diocese.”” “In popular 
asage, in America, the whole territory within certain 
limits.”” Imperial Dictionary. 

Webster defines town as ‘tan enclosure;” “ the 
whole territory within certain limits;’’ and the word 
“parish” as “a district of certain limits, which cannot 
be altered without legal enactment;”’’ and the word 
“district” as ‘a defined portion of the State.” 

In Abbott’s Law Dictionary it is defined, *‘a walled 
place or borough.’”’ Finch, 80. ‘* Townships are in- 
corporated, not as cities and villages are, for their own 
benefit, and by their assent, but like counties, as mere 
civil divisions of the State.’’ Waltham v. Kemper, 55 
Ill. 346. ‘*The several towns of this State are corpora- 
tions for certain very limited purposes: * * forthe 
conservation of highways, * * relief of the poor, 
* * the assessment and collection of taxes, etc. The 
several towus are political divisions, organized for the 
convenient exercise of portions of the political power 
of the State.” Lorillard v. Town of Monroe, 11 N. 
Y. 392. All of these terms defining “town” are 
strangely expressive of compactness, adjacency, and 
contiguity, such as ‘“‘enclosure,”’ “whole territory 
within certain limits,”’ ‘* defined portion of the State,’’ 
and “a subdivision of a county.”’ A town, in its name 
and uses, conveys the very-idea of locality, vicinity, 
vicinage and convenience. A town is a subdivision in 
the singular; not subdivisions, or many subdivisions, 
in the plural. Aside from these definitions, all of 
which appear to be conclusive of the question, there is 
much force in the general and almost invariable usage, 
in this country at least, in the organization of towns 
and counties, as in precincts, districts, cities, and vil- 
lages, in forming them of adjacent and contiguous ter- 
ritory. If there had been many instances, and I might 
say any, of the organization of a town constituted of 
separate, detached, and remote bodies of territory, the 
evils would have been so manifest and numerous that 
cases of complaint would have found their way into 
the courts and reports, but by considerable searching 
I have been unable to find a single case directly involv- 
ing this question. 

To so construe the constitution as to authorize the 
board of supervisors of a county to organize or change 
the boundaries of a town so that it would be composed 
of separate, detached, and non-contiguous territory, 
would most unquestionably restrict the sovereign 
power of the legislature in the organization of assem- 
bly districts *‘ consisting of contiguous territory, and 
bounded by county, precinct, town or ward lines.”’ 
Article 4, §4, Const. The term precinct, as used in 
this section, has reference only to certain districts 
having similar functions to those of towns, as in Grant 
county, and perhaps other places in territorial times, 
and which passed away upon the formation of the first 
legislative districts, after the admission of the State, 
and the term is no longer used except, perhaps, occa- 
sionally, interchangeably with election districts. By 
section 5 of the same article, senate districts are re- 
quired to be of alike ‘‘convenient contiguous terri- 
tory,”’ and the power of the legislature would be 
restricted in their formation if the territory of towns 
need not be contiguous. Supported by these authori- 
ties, as well as most obvious and numerous reasons of 
public policy, practical convenience, and respecting 
the public welfare, we decide that a town must consist 
of contiguous territory, and that the orders of the 
board of supervisors of Oconto county are void and of 
no effect; and that the assessment complained of is 





also void, and tho taxes so paid by the appellant under 
protest are illegal and void aud may be recovered in 
this action. 

The judgment of the Circuit Court is reversed, and 
the cause remanded for a new trial. 











SUNDAY LAWS AFFECTING ONE CLASS 
ONLY INV ALID. 


CALIFORNIA SUPREME COURT, AUGUST 30, 1880. 


Ex PARTE WESTERFIELD. 


A statute making it a misdemeanor for those engaged in 
the business of baking to bake or to permit their em 
ployees to do so, for the purpose of sale, on Sunday; 
held unconstitutional under a provision forbidding the 
legislature to pass special laws for the punishment cf 
crimes and misdemeanors. 


ETITION for writ of habeas corpus. The facts ap- 
pear in the opinion. 


F. J. Castlehun, for petitioner. 
D. L. Smoot, contra. 


Myrick, J. The petition is in the custody of tho 
Chief of the Police of the city and county of San 
Francisco, under a warrant charging a misdemeanor 
under an act entitled ‘** An act to regulate and provide 
for aday of rest in certain cases,’’ approved April 16, 
1880. 

The act provides that “it shall be unlawful for any 
person engaged in the business of baking to engage, 
or permit others in his employ to engage, in the labor 
of baking for the purpose of sale between the hours of 
6 o'clock P. M. on Saturday and 6 o'clock P. mM. on Sun- 
day, except in the setting of sponge preparatory to 
the night’s work; provided, however, that restaurants, 
hotels and boarding-houses may do such baking as is 
necessary for their own consumption;”’ and a viola- 
tion of the act is made a misdemeanor, punishable by 
fine and imprisonment, or both. 

This act is in conflict with section 25, article IV, of 
the Constitution, and is therefore void. 

‘Section 25. The Legislature shall not pass local or 
special laws in any of the following enumerated cases— 
that istosay: * * * Second. For the punishment 
of crimes and misdemeanors.” 

The act purports, according to its title, to be an act 
to provide for a day of rest. Instead of pursuing that 
intent, it goes on to say that certain acts, viz., the 
labor of baking for the purpose of sale, if performed 
by certain persons, viz., persons ‘‘engaged in the bus- 
iness of baking for the purpose of sale,’’ shall consti- 
tute acrime, and shall be punished. The employees 
are not tobe punished. This is special legislation. A 
certain class is selected. As well might it have said, if 
master carpenters or blacksmiths, or if attorneys hay- 
ing clerks, shall labor or permit employees to labor, 
they shall bo deemed guilty of misdemeanor and be 
punished; carpenters or blacksmiths not master work- 
men, or attorneys without clerks, may labor at their 
will. The baking of bread is in itself lawful and neces- 
sary. Even if there be authority to restrain the labor 
on some one day, it must be, if at all, under a general 
law restraining labor on that day. 

Let the petitioner be discharged. 


McKrnstry, J. Iconcur. Lentertain no doubt that 
the invalidity of the statute under which the defendant 
was arrested may be determined upon habeas corpus. 

“*Sunday laws” have been held not to be violative of 
a provision of a constitution, that “the free exercise 
and enjoyment of religious profession and worship, 
without discrimination or preference, shall forever be 
allowed in this State.” Ex parte Andrews, 18 Cal. 678. 














THE ALBANY LAW JOURNAL. 


375 


oe 











Such laws have been sustained as simply requiring a 
periodical cessation from labor—the power to pass 
them resting upon the right of the Legislature to pass 
laws for the preservation of health and the promotion 
of good morals. Ido not deem it necessary, in this 
place, to assent to the proposition, that a law which 
enforces, under penalty of fine and imprisonment, a 
cessation from labor upon Sunday by one whose re- 
ligious belief has imposed upon him the duty of taking 
his rest on Saturday, in no degree discriminates against 
his “religious profession.’’ But admitting the con- 
stitutionality of general laws prohibiting alllabor on 
Sunday, or upon any other day, | think the act of April 
16, 1880, is a ‘“‘ special law,’’ within the meaning of those 
terms as employed in section 25, article IV, of the 
present Constitution. The act does not declare the 
business of “* baking,’’ as ordinarily conducted, to be 
a nuisance; nor does it contain any intimation that the 
business of baking may tend to interrupt divine wor- 
ship by any class of sectaries, or can otherwise inter- 
fere with the rights or privileges of any citizen. The 
baking of bread is not only lawful and necessary, but 
we will take notice that there is nothing so peculiar in 
the occupation as that those engaged init require—as 
a sanitary measure or for the protection of their 
morals—a period of rest not required by those engaged 
in many other employments. 

A general law must include within its sanction all 
who come within its purpose and scope. It must 
be as broad as its object. If it is to be made acrime 
not to refrain from labor during the whole or dur- 
ing any portion of any given day of the week, it 
must be made equally a crime as to all persons who 
do not so refrain; or the prohibitory law must be 
made applicable to all of aclass, the meinbers of 
which for reasons apparent upon mention of the 
class, may at least require, for the benefit of their 
health or morals, a period of rest not beneficial to 
any other class or individual. We might perhaps 
take notice that there are controlling reasons why 
clergymen should not be prohibited from pursuing their 
pious labors on the Christian Sabbath, and that a law 
might still be general which included all others, al- 
though it excluded them. So we might perhaps hold 
that there are other special classes who might be per- 
mitted to pursue their avocations, notwithstanding a 
law which prohibited labor by the rest of the commu- 
nity, because of the fact that their peculiar pursuits 
involved ** works of necessity,’’ and placed them be- 
yond the benefits of the law which would compel an 
enforced cessation of labor by others. But there can 
be no rule which will permit the prohibition of a par- 
ticular kind of labor in itself innocent and beneficial 
to the public. There is no reason, and can be no 
reason, why bakers should be forced to rest from their 
labors periodically, which is not applicable to many 
other classes of artisans and workmen. To say that 
every law is ‘‘general’’ within the meaning of the 
Constitution, which bears equally upon all to whom it 
is applicable, is tosay that there can be no special laws. 


—_—_>-______ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JULY AND SEPTEMBER, 1880. 
INSURANCE — FIRE POLICY —INSURANCE OF GOODS 
SOLD BUT NOT DELIVERED—INSURANCE FOR AN- 
OTHER’S BENEFIT.— Defendants, who were commission 
merchants, effected insurance in their own name to the 
amount of $165,000, upon merchandise contained in 
their warehouse in Boston. It was described in the 


policies of insurance as ‘‘ merchandise, principally 
hide: and leather, their own, or held by them in trust, 
or on commission, or sold, but not removed from the 








building.”’ The warehouse with its contents was 
totally destroyed by fire in November, 1872. At the 
time of the loss, it contained goods belonging to the 
defendants and goods consigned to them for sale 
amounting in value to $174,073, and goods sold but not 
removed of the value of $30,551. Among the goods 
sold, but not removed, were certain goods of the 
plaintiffs, which they had purchased of the defend- 
ants. The insurers settled as for a total loss for $165,- 
000. Some of the insurance companies became in- 
solvent so that defendants received but sixty-three 
per cent of this amount, wlich was not enough to pay 
the value of the goods owned by and consigned to de- 
fendants. It appeared that if the goods sold and not 
removed were not included in the adjustment of loss, 
there would have been no difference in the amount 
allowed for insurance. Defendants were bound by 
contract to insure all their consignments, and had ap- 
plied the sum received to indemnify themselves and 
their consignors, and no portion of it was applied for 
the benefit of plaintiffs. It was usual for those en- 
gaged in this business to take insurance on goods sold 
and not delivered or removed, but there was no cus- 
tom to insure for the benefit of purchasers; and there 
was no contract, to insure for the plaintiffs’ benefit the 
goods thus purchased by them. Plaintiffs brought 
this action to recover an aliquot portion of the insur- 
ance moneys secured to apply on their goods lost. 
Held, that they were not entitled to recover on the 
ground that it was the duty of the defendants to insure 
their goods not removed from the warehouse, nor 
could they on the ground that the defendants, having 
voluntarily insured the plaintiffs’ goods, and received 
from the insurers money on account of the same, are 
bound in equity to pay it over. The defendants re- 
ceived no money on account of the goods of the plaint- 
iffs. The money that they received was not sufficient 
to pay for their cwn goodsand those of their consignors 
destroyed by the fire; and there was no equity, as 
between them and the plaintiffs, which required them 
to pay over to the plaintiffs any portion of the money 
so received. And even if plaintiffs’ goods were in- 
cluded in the statement of loss, that could not of itself 
give any rights to the plaintiffs which they did not 
otherwise possess. The defendants were under no 
obligations to include these goods in their statement 
of loss. If they had been omitted from the statement, 
the defendants would have been entitled to receive the 
same amount; and they did not actually receive any 
more because they wereincluded. Martineau v. Kitch- 
ing, L. R. 7Q. B. 436; Stilwell v. Staples, 19 N. Y. 401. 
Reitenbach v. Johnson. Opinion by Endicott, J. 


MERGER— OF MORTGAGE SECUKING NOTE. — Defend- 
ant made his note payable to the order of plaintiff and 
secured the same by mortgage upon certain premises 
owned by him. These premises defendant conveyed 
to W., who assumed the mortgage. W. conveyed the 
premises to plaintiff, subject to the mortgage, which 
was recited to form part of the consideration. Plaintiff 
afterwards conveyed the premises to D. and brought 
this action on the note. Held, that there was a merger 
of the mortgage, and defendant was not liable on tho 
note. Dickerson v. Williams. Opinion by Ames, J. 


TAXATION — OF LANDS HELD BY RELIGIOUS CORPO- 
RATION. — Plaintiffs, a religious incorporated society, 
purchased by one deed a tract of land through which 
was a well-defined right of way. On the east of the 
way were buildings occupied for the purposes of the 
society. On the west side of the way there was no 
building, but it was intended by the society to con- 
struct a building to be used for school purposes On 
this land, which was suited for cultivation, there had 
been vegetables raised, part of which were used by the 
society for its own purposes and the remainder given 
away tothe poor. The society leased no part of the 
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land and derived no profit fromit. Held, that the 
land upon the west side of the way was not exempt 
from taxation undera statute exempting houses of 
religious worship from taxation. Under that statute 
it has been decided that the land on which such houses 
stand is included in the exemption. Trinity Church 
v. Boston, 118 Mass. 164. Real estate held by a reli- 
gious society, not more than sufficient in extent to 
meet its reasonable requirements in this respect, and 
devoted by such society in good faith to the erection 
of achurch edifice, is entitled to the exemption given 
by the statute. But it ts the appropriation of the 
property to the sacred uses contemplated which se- 
cures this privilege. The lot of land on the west side 
of the way was not so appropriated. No church edi- 
fice had been erected upon it; and it did not appear 
that any such edifice was intended to be erected upon 
it. Held, also, that it was not exempt undera pro- 
vision exempting real estate of literary, benevolent, 
charitable and scientific institutions occupied by them 
for the purposes for which they were incorporated. It 
did not appear that the lotof land in question was 
occupied for the purposes for which the society was 
incorporated. The most that could be said is that the 
society intended that it shall be so occupied at some 
time, but to all appearance, the time of such occupa- 
tion was left wholly indefinite, and there was nothing 
to prevent the society from changing its plans and 
alienating the property whenever it pleased. The ex- 
emption, instead of being absolute, is conditional; 
and at the date of the tax in controversy, the condi- 
tion had not been fulfilled. Boston Society of Re- 
demptorist, Fathers v. City of Boston. Opinion by 
Ames, J. 


—__ + ——_—— 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1880. 


CRIMINAL CONVERSATION — ACTION FOR, NOT DE- 
PENDENT ON WIFE'S CONSENT — EVIDENCE — HUSBAND 
AND WIFE NOT COMPETENT TO PROVE WANT OF SEXUAL 
INTERCOURSE — PRESUMPTION OF LEGITIMACY. — (1) 
The common law, in giving the action for criminal 
conversation, instead of making the husband's right 
of action depend on his wife’s having consented to her 
defilement, has invariably, whatever the truth might 
be, decisively assumed that she did not assent, but was 
overcome by force; and the action has been sustained 
just the same whether as matter of fact her will con- 
curred or she was outraged by actual violence. Bac. 
Ab. Mar. and Div. 551-553; 3 Bl. Com. 139; 1 Chitty 
Pl. (7th Eng., 16th Am. ed.), 140, 188; Broom Com. 
847; 2 Hilliard on Torts, 592; Forsyth v. State, 6 Ohio 
23. And there seems to be no basis in justice or policy 
for the position that if the personal wrong is accom- 
panied by circumstances of such atrocity as to elevate 
it to the public offense of rape, the private remedy is 
thereby either taken away or suspended. Cooley on 
Torts, 86. It is not reasonable to convert the wife’s 
innocence into a shield to save her assailant from 
prosecution for his private wrong to her husband. 
Lord Holt recognized the principle that both remedies 
were admissible in a case of actual violence; and 
alluding to an attempt to carve out cause fora third 
proceeding to be carried on in the bishop’s court, he 
said: “If a man solicit a woman and go gently to work 
with her at first, and when he finds that will not do he 
proceeds to force, it is all one continued act, beginning 
with insinuation and ending with force. Rigant v. 
Gallisard, 7 Mod. 78. (2) According to an ancient rule 
of the common law the evidence of neither husband 
nor wife will be received to disprove the fact of sexual 
intercourse. Rex v. Rook, 1 Wils. 340. And Lord 
Mansfield declares that it was founded in decency, 





morality and policy (Goodnight v. Moss, Cowper, 591), 
and no judge or author has ever dissénted from his 
strong approval. And changes in the statute have left 
this rule of the common law untouched. Tioga County 
v. South Creek Township, 75 Penn. St. 436; Boykin vy. 
Boykin, 70 N. C. 262; Chamberlain v. People, 23 N. Y,. 
88; People v. Overseers of Ontario, 15 Barb. 286; 
Hemmingway v. Towner. 1 Allen, 209; Parsons v. Peo- 
ple, 21 Mich. 509. (3) Where there was no proof of in- 
ability or of the certain want of opportunity for 
intercourse, and a child was born eight months after 
an alleged criminal conversation, held, that the testi- 
mony of the husband and wife that they had had no 
intercourse would not overcome the presumption of 
legitimacy of the child. It was a maxim of the Roman 
law, and which the common law copied, that the pre- 
sumption is always in favor of legitimacy (Co. Litt. 
126u), and that he is the father whom the marriage in- 
dicates (Co. Litt. 123; Domat. Pt. 1, B. 3, 76, § 5); and 
Montesquieu, alluding to it, observed that the ‘ wick- 
edness of mankind makes it necessary for the laws to 
suppose them better than they are. Thus we judge 
that every child conceived in wedlock is legitimate, 
the law having a confidence in the mother as if she 
was chastity itself.” B. 6, ch. 17, Sp. of S. And 
D’ Aguesseau laid it down that ‘‘ whilst the birth of 
children can be ascribed to a legitimate source, the law 
will not suffer criminality.’’ Greenleaf says that when 
the husband and wife cohabit together as such, and no 
impotency is proved, the issue is conclusively presumed 
to be legitimate, though the wife is proved to have 
been at the same time guilty of infidelity. 1 Ev. § 28. 
The warrant of authority is in favor of qualifying this 
statement, and instead of regarding the presumption 
as conclusive, to require it to apply with great force, 
but subject to be overcome by admissible facts and 
circumstances of such cogency as to render belief 
necessary. Morris v. Davis, 5 Cl. & Finn. 163; Whar- 
ton’s Ev., § 1298; Best’s Ev. (Wood’s ed.) 426; 
Stephen’s Ev., art. 98. In the case of Banbury Peer- 
age, the House of Lords dealt with the presumption, 
and the degree of evidence necessary to overcome it, 
in this language: ‘In every case where achild is born 
in lawful wedlock, the husband not being separated 
from his wife by a sentence of divorce, sexual inter- 
course is presumed to have taken place between the 
husband and wife, until that presumption is encoun- 
tered by such evidence as proves to the satisfaction of 
those who are to decide the question that such sexual 
intercourse did not take place at any time when, by 
such intercourse, the husband could, according to the 
laws of nature, be the father of such child.’’ 1Sim. & 
S. 155. And in Bury v. Philpot, the Master of the 
Rolls ruled that when opportunity existed for sexual 
intercourse within such period that the child in ques- 
tion might have been begotten by the husband, mere 
probabilities can havo no weight against the legal in- 
ference. 2 Myl. & K. 349; and see Kliner v. Ehlers, 38 
Penn. St. 439; Dennison v. Page, 29 id. 426; Hargrave 
v. Hargrave, 9 Beav. 552; Head v. Head, 1 Sim. & S. 
150; Patterson v. Gaines, 6 How. 550; Stigall v. Stigall, 
2 Broch. 256; Sullivan v. Kelly, 3 Allen, 148; Phillips 
v. Allen, 2 id. 453; Cross v. Cross, 3 Paige 139. Egbert 
v. Greenwalt. Opinion by Graves, J. 


TAXATION—COLLECTOR OF TAX NOT LIABLE FOR 
ENFORCEMENT OF TAX — WARRANT VALID ON ITS FACE. 
—If tax proceedings on their face are fatally defective. 
a suit will lie to recover back money paid under them. 
Smith vy. Nat. Bank, 17 Mich. 479; Grand Rapids v. 
Blakeley, 40 id. 367; Wattles v. Lapeer, id. 624. Buta 
tax assessment is in the nature of a judgment, and the 
authorities are numerous that it cannot be assailed for 
fraud or irregularity in a suit against an officer who 
holds process fair on its face for enforcing a tax based 
upon it. Holden v. Easton, 8 Pick. 436; Lincoln v. 
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Worcester, 8 Cush. 55; Cheever v. Merritt, 5 Allen, 563; 
Hubbard v. Garfield, 102 Mass. %2; Savacool v. 
Boughton, 5 Wend. 171; Howell v. Tripp, 61 Me. 426; 
Cunningham v. Mitchell, 67 Penn. St. 78; Greene v. 
Mumford, 4 R. I. 313; Glascon v. Rouze, 43 Me. 479; 
Erskine v. Hohnback, 14 Wend. 613; Bird v. Perkins, 
33 Mich. 28. There are numerous decisions which ex- 
tend a like immunity to the assessing officer, and which 
do not suffer his assessment, when regular on its face, 
to be impeached ina suit against him, and there are 
none which support an action at the suit of an indi- 
vidual exeept on the ground of fraud or malice. Moss 
vy. Cummins. Opinion by Cooley, J. 


—_——__—_¢—___—— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 
OCTOBER, 1880. 


ACTION—CONSTITUTIONAL PROVISION TO BE SUPPLE- 
MENTED BY LEGISLATION. A constitutional provis- 
ion that in cases of death resulting from injuries ‘‘ the 
right of action shall survive, and the general assembly 
shall prescribe for whose benefit such actions shall be 
prosecuted,” held not to give an administrator of one 
dying from injuries, a right of action in the absence of 
legislative enactment upon the subject. The provis- 
ion of the Constitution coupled, as it is in the same 
sentence, with the direction that the Legislature shall 
declare who shall exercise the right, would be conclu- 
sive that the right itself is a limited one, to be put in 
force for certain persons to be prescribed only by 
the legislative body. Hence, the inference is not 
warranted that the right of action is a general one, to 
exist independently of or without the appropriate leg- 
islation. Inthe case of Mann v. Weiand, 4 W. N. C. 
6 the court held that the right of action for damages 
from death by negligence never existed in the deceased, 
that it was given to and first existed in the widow, and 
hence the defendant was a competent witness in his 
own behalf in an action against him by the widow. 
The same principle applies here. Brooks v. Burrough of 
Danville. Opinion by Green, J. 


MARRIED WOMAN—DIVESTED OF TITLE TO REAL 
ESTATE ONLY IN STAUTORY MODE— ESTOPPEL. Where 
the statute provides the manner in which a married 
woman may divest herself of title to real estate she 
cannot divest herself in any other way; consequently 
when she made an agreement to sell land she cannot 
by such acts as waiving a forfeiture or receiving pur- 
chase-money estop herself from asserting her title 
where the statutory provisions have not been com- 
plied with. Hepsel v. Gefser, 2 Grant, 84; Rumfet v. 
Clemens, 10 Wright, 455; Gliddon v. Stempler, 2 P. F. 
Smith, 400; Dunham vy. Wright, 3 id. 167; Graham vy. 
Long, 15 id. 383; Brown v. Bennet, 25 id. 420. The 
fact that she may have a part or the whole of the pur- 
chase-money in consideration of her agreement, or 
induced the purchaser to make valuable improvements 
thereon, is insuflicient to pass her title to real estate 
where the form of transfer prescribed by the statute 
has not been observed. To hold otherwise would 
operate as a repeal of the statute which designates the 
only mode in which a married woman can convey her 
real estate. Thorndale v. Morson, 1 Casey, 326: Rich- 
ards v. McClelland, 5 id. 385; Pellet v. Fritz’s Execu- 
tors, 9 id. 118. The doctrine of estoppel cannot be 
invoked to enforce an agreement for the sale of her 
land when her agreement was otherwise void. Legal 
incapacity cannot be removed, even by fraudulent rep- 
resentation, so as to create an estoppel in the act to 
which the incapacity relates. Hence it was held in 
Keen v. Coleman, 3 Wright, 299, that a married woman 
who falsely and fraudulently represented that she was 


single when she executed a judgment bond, thereby 
obtaining the consideration therefor, was not estopped 
from setting up her coverture as adefense to a recov- 
ery on the bond. And where as in the present can 
the purchaser kuow the woman to be married he was 
not deceived and had no reason to complain of her 
subsequent refusal to relieve him of the consequences of 
his foolish conduct. Alexander v. Kew, 2 Drawle, 90; 
Cress v. Jack, 3 Watts, 238; Carr v. Wallace, 7 id. 394: 
McAniuch v. Loughlin, 1 Harris, 371; Hill v. Epply, 7 
Casey, 333. Innis v. Templeton. Opinion by Mer- 
cur, J. 





SET-OFF—IN ACTION BY HUSBAND AND WIFE—DEBT 
OWED BY ONE ONLY. Ina suit on a promissory note 
made by defendant below to plaintiffs below, who 
were husband and wife as joint payees; held that B. 
could not interpose asa set-off a debt against one of 
the plaintiffs. Asa general rule, set-off is admissible 
only were it is in the same right and between the same 
parties. Milliken & Co. v. Gardner, 1 Wright, 456. To 
this rule there are some exceptions. Among them may 
be stated where suit is brought by a surviving partner 
a set-off against the late firm is allowable. So those 
sued jointly may set off a debt due by the plaintiff to 
one of them. Chilbertson v. Harmony, 98. & R. 68. 
This may be done unless there be some superior equity 
in the third person. Stewart v. Coulter, 12 id. 252. 
But a defendant cannot set off a debt due him by one 
of several plaintiffs. 1 Pars. Cont. 739; Henderson v. 
Lervis, 9S. & R. 379; Watson v. Hunsell, 7 Watts, 344; 
Archer vy. Dunn, 2 W. & S. 361; Norcross v. Benton, 2 
Wright, 217. The fact that the defendants in errorare 
husband and wife does not change the rule. She may 
hold, use and enjoy her separate property to the exclu- 
sion of her husband, and of all other persons. Bentz 
v. Bentz. Opinion by Mercur, J. 


a 


FINANCIAL LAW. 

MORTGAGE ACCOMPANYING NEGOTIABLE NOTE NOT 
LIABLE TO EQUITIES.—Where a negotiable note secured 
by a mortgage is with the mortgage transferred in 
Indiana to a bona fide purchaser for value without 
notice, before maturity, he takes the mortgage free 
from the equities between the parties. The court say 
in 1 Jones on Mortgages, §11: ‘“‘In equity a mortgage 
of land is regarded as a mere security for a debt or 
obligation, which is considered as the principal thing, 
and the mortgage only as the accessory. The legal 
title vests in the mortgagee merely for the protection 
of his interest, and in order to give him the full benefit 
of the security ; but for other purposes the mortgage is 
a mere security for the debt.’”’ This rule, as to the 
essential qualities of a mortgage, has been fully recog- 
nized and accepted in this State. Fletcher v. Holmes, 
32 Ind. 497. With us the debt secured is the principal 
thing and the mortgage is but the incident. Samples 
v. Rowe, 24 Ind. 208; Garrett v. Pickett, 15 id. 485. 
It follows that in this State the indorsee of a negotiable 
note, secured by mortgage, takes the mortgage dis- 
charged from all the equities to which the note may 
have been subject in the hands of the payee, to the 
same extent as the note itself is discharged from such 
equities. In that respect the indorsee takes the mort- 
gage as he takes the note. Carpenter v. Lougan, 16 
Wall. (U. 8.) 271; Logan v. Smith, 62 Mo. 455. Indiana 
Sup. Ct., May 25, 1880. Gabbert v. Schwartz. Opinion 
by Niblack, J. 


NEGOTIABLE INSTRUMENT — UNREASONABLE DELAY 
TO PRESENT BILL DISCHARGES DRAWER.—U nreasonable 
delay of a payee of a draft to present it to the drawer, 
or to notify the drawer of its non-acceptance or non- 
payment, or to return it to him as refused by the 
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payee, makes the paper the payee’s own and discharges 
the drawer. In this case E., being indebted to A., pro- 
posed to give him an order on X., and A. refused to re- 
ceive it, giving no reason, except that he wanted the 
money. E. then promised to send A. a 60-day draft, 
which A. understood to be on a bank. Six weeks 
thereafter A. wrote to E. asking the latter to send him 
a 60-day draft for the amount due, and F. sent hima 
60-day draft on X. Without presenting this draft to 
X., returning it to E., or making any objection to it, 
A. kept it about a year and then offered to return it, 
but E. refused to receive it. It does not appear that 
X. was unable to pay the draft at any time, or that E. 
suffered any loss by the delay in presenting or return- 
ing it. Held, that these facts are not sufficient in law 
to relieve A. from the operation of the rule above 
stated, in the absence of any finding by the jury that 
E. acted in bad faith in sending the draft to A. under 
the circumstances. Millberg v. Fisher, 24 Wis. 607; 
Webster v. Studdin, 14 id. 277; Ford v. Mitchell, 15 
id. 204; Lindsley v. McLelland, 18 id. 481; Phoenix 
Ins. Co. v. Shoales, 20 id. 35. Wisconsin Sup. Ct., 
Sept. 21, 1880. Allan v. Eldred. Opinion by Orton, J. 


NEGOTIABLE INSTRUMENT — RECEIVER’S CERTIFI- 
CATE NoT.—A receiver was authorized by order of the 
court to issue certificates payable to the payees named 
“or order.’ The receiver issued a certificate payable 
to the payee “‘or bearer.’’ Held, that an innocent pur- 
chaser for value did not hold such certificate unin- 
dorsed by the payee free from the equities; first, 
because the receiver was not adthorized to issue it in 
the form it was in, and second, because such a certificate 
is not commercial paper. In Dawks v. Loraine, 3 
Wils. 207, in respect to such paper it is said, that a bill 
of exchange must carry with it a personal and certain 
credit given to the drawer not confined to credit upon 
any thingorfund. He to whom such a deed is made 
payable or indorsed takes it upon no particular event 
or contingency except the failure of the general per- 
sonal credit of the persous drawing or negotiating the 
same. The courts of this country have, with great 
unanimity, given the same general definition of nego- 
tiable instruments. In Beard v. Underwood, 74 III. 
176, it is said that it enters not into the definition of a 
promissory note that the money must be payable at all 
events, not depending on any contingency in regard to 
the event, or the fund out of which payment is to be 
made, or to the parties by orto whom payment is to 
be made. Husband v. Epling, 81 Ill. 172; Mills v. 
Kuykendall, 2 Black, 47; Haniman v. Sanborn, 43 
Me. 128; West v. Fonner, 21 Ala. 400; Corbit v. State, 
24 Ga. 287. Applying these principles, it is apparent 
that receivers’ certificates, such as the one in issue, 
have none of the essential qualities of negotiable or 
commercial paper. They are of recent introduction in 
business transactions, and have not been the subject of 
much judicial construction. The most that can be 
predicated of them is that they are evidence in the 
hands of the holder that he is entitled to receive from 
the fund under the control of the court, that author- 
ized its officers to issue them, the amount specified, if 
the fund is sufficient to pay in full all holders of such 
certificates, or if it is not sufficient, then only a pro 
rata share with other holders. Nearly every quality 
essential to the negotiability of commercial paper is 
wanting in such certificates. In the first place they are 
not payable unconditionally out of any fund. Whether 
in any event they are payable in full depends on the 
question whether the fund under the control of the 
court is sufficient for that purpose. That fact cannot 
be known except upon inquiry into the amount of such 
certificates issued by the officer authorized to act, and 
as to the value of the fund to be administered. Illinois 
Sup. Ct.. May 18, 1880. Turner v. Peoria & Springfield 
Ruilroad Co. Opinion by Scott, J. 





NEW BOOKS AND NEW EDITIONS. 


McCrRARY ON ELECTIONS. 


A Treatise on the American Law of Elections. By George W. 
McCrary, Judge of the U. 8. Circuit Court, etc. Second 
Edition. Revised, Enlarged and Improved. Chicago: 
E. B. Myers, 1880. Pp. 545. 


N the appearance of the first edition of this work. 
in 1875, we spoke in terms of commendation of it. 
See 12 Alb. L. J. 381. There is no equally careful, 
comprehensive and orderly treatise on this topic, 
within our knowledge. It is of value not only to law- 
yers but to election officers. Among the new matter 
is a chapter on statutes regulating the conduct of elec- 
tions, which was originally published by the author in 
the North American Review. 


THOMPSON’S CHARGING THE JURY. 


Charging the Jury. A Monograph. By Seymour D. Thomp- 
son. St. Louis: William H. Stevens, 1880. Pp. xxvii, 
196. 


This work is divided as follows: Questions of law 
for the court; power to order a nonsuit or direct a 
verdict; invading the province of the jury; the ele- 
ments of the charge; requests, exceptions, and the 
manner of giving the charge; statutes requiring in- 
structions to be in writing; principles which govern 
courts of error in granting or refusing new trials for 
misdirection or non-direction. Mr. Thompson has hit 
upon a fresh subject, and has treated it in an excellent 
manner. The book is an admirable manual for every 
person who is “‘ studying to be a judge,”’ and for every 
judge to have at his right hand, in every trial, with 
Abbott's ** Trial Evidence.’’ The lawyer will find it not 
only instructive as a book of reference, but very inter- 
esting for consecutive perusal. Tbere is a table of cases 
cited. Wo have commented in another place on the 
author's estimate of the jury system. He bas not al- 
lowed his dislike of the system to colorhis work. On 
the contrary, he urges the policy of allowing verdicts to 
stand on the merits, disregarding immaterial techni- 
calities. 


8p Woop’'s Reports. 


Cases Argued and Determined in the Circuit Courts of the 
United States for the Fifth Judicial Circuit. Reported 
by William B. Woods, the Circuit Judge. Vol. III. 
Chicago: Callaghan & Co., 1880. Pp. xxiv, 800. 


This volume contains*cases arising in Louisiana, 
Texas, Florida, Georgia, Alabama and Mississippi. We 
note the following of general interest: Booth v. Smith, 
p. 19.—The owner of a promissory note, who has vol- 
untarily destroyed it, cannot recover upon it nor upon 
the original consideration. Moore v. Jones, p. 53.— A 
pledgee of National banking stock as collateral se- 
curity, allowing a transfer of the stock to himself on 
the bank books, becomes individually liable for the en- 
gagements ofthe bank. New Orleans v. Morris, p. 
103.— A bazaar, owned by a city, and exclusively used 
for the sale of merchandise other than comestibles, is 
subject to sale under execution. Bertonneau v. Direct- 
ors of City Schools, p. 177.— Public schools being pro- 
vided for all children, the mere exclusion of colored 
children from the schools where white children attend 
is pot unconstitutional. United States v. Goldman, p. 
187.— The Federal statute making it a criminal offense 
to conspire forcibly to prevent any citizen entitled to 
vote from giving his support and advocacy in a legal 
manner in favor of a lawfully qualified candidate for 
Congress is constitutional. State Lottery Co. v. Fitz- 
patrick, p. 222.—A legislative act, repealing the charter 
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of a lottery company, granted fora term of years, upon 
payment of an annual license fee to the State, for the 
expressed purpose of providing a fund for educational 
and charitable objects for citizens of the State, which 
charter has been acted upon, is unconstitutional. 
Kidwell v. Houston & Great Northern Ry. Co., p. 313.— 
In an action by a servant of a railway company against 
the company for an injury sustained by a defect ina 
car, notice of such defect to the car-inspector and 
master-mechanic of the company is not notice to the 
company. Ex parte Francois, p. 367.—A State statute 
prohibiting marriage between white persons and ne- 
groes, and imposing penalties for its violation upon 
such white persons, but none on negroes, is not uncon- 
stitutional. Jones v. Gray, p. 494.—An unmarried 
man, who lives (but does not keep house) in one town, 
and supports his mother and his unmarried sister, who 
board with his married sister in another town, is not 
the ‘‘ head of a family.’ 


—-—_—_—___ 


CORRESPONDENCE. 


Tue ‘‘ INDIAN SUMMER” PROBLEM. 


Editor of the Albuny Law Journal: 


Since the ‘“‘ Indian Summer” problem has elicited no 
response, I suggest that although the chancellor seems 
to have fully answered the question in Guion v. Knapp, 
6 Paige, 39, yet good lawyers differ as to the correct 
solution of the problem. D. M. W. 

CAMBRIDGE, N. Y., October 25, 1880. 


INJUNCTION AGAINST CUTTING PLAY. 


Editor of the Albany Law Journal: 


In your issue of the 23d instant, under the head of 
“Current Topics,” you mention that ‘* Miss Genevieve 
Ward, it seems, has bought from Messrs. Merrivale & 
Grove the privilege of acting for a term of years a play 
called ‘Forget me not.’ Miss Ward has seen fit, in 
putting the play upon the stage, to omit a single char- 
acter. Messrs. Merrivale & Grove sued to restrain 
her from making this omission, and Lord Coleridge 
has denied the application.’’ Permit me to say this is 
not precisely the state of facts. As you quote from 
the London News in support of the alleged refusal of 
Lord Coleridge, I think I cannot do better than tran- 
scribe the explanation given by the London Times of 
the decision of his Lordship, as well as the nature of 
tho application made to the court. The Times of Octo- 
ber 14th says: ‘ The point of law has not been decided, 
and an injunction has not, properly speaking, been re- 
fused. The application was for an interim injunc- 
tion, to take effect while the cause is waiting for a 
hearing. Lord Coleridge only decided that there were 
not sufficient reasons, at this stage of the case, for the 
issue of an injunction. But he gave no opinion what- 
ever as to whether this contract between Mr. Merri- 
vale and Miss Ward had been broken, nor whether, if 
it had, the injury inflicted on the author was of such 
a character as to be properly restrained by an injunc- 
tion.” The Times bases this assurance upon an 
“authoritative letter signed ‘C,’ published elsewhere.”’ 
Upon turning to that letter, in another part of the 
paper, the internal evidence proclaims it to be a letter 
from Lord Coleridge himself, or ono written by his 
authority, and its concluding passago is as follows: 
“Nothing has been decided but that, in the opinion of 
a@ judge, there was not a prima facie case for a sum- 
mary interference.” The writer of the letter also 


says: ‘**The only question before Lord Coleridge was 
as to the issuing of an interim injunction before the 
hearing of the cause, which still stands for hearing.”’ 





As the writer of the articles on legal subjects in the 
Times is invariably a barrister of experience, I think 
we may take it for granted that he has rightly repre- 
sented the case, and bas been properly advised as to 
tho authorship and authority of the letter referred to. 

Yours respectfully, 
HucH WErEIGHTMAN. 

New York, October 27, 1880. 


JUDICIAL NEPOTISM. 


Editor of the Albany Law Journal; 


I have seen no reply to the communication published 
in your JOURNAL under the head of “ Judicial Nepot- 
ism,” in vol. 22, at page 279, over the signature of 
‘Lawyer,’ and dated at Providence, R. I., September 
20, 1880. It would not surprise any one if the state of 
things in the administration of law and of justice in the 
State of Rhode Island, which ‘* Lawyer” publishes, 
existed in a barbarous or semi-barbarous community. 
The trial-justice serves the writ for the plaintiff, who 
is his own brother, and renders judgment for him for 
the amount claimed and costs—the defendant pro- 
testing—and other enormities. See his correspond- 
ence above referred to. 

‘*Lawyer’’ asks: ‘‘ Is there any law outside the stat- 
ute which prohibits a judge from officiating as officer 
of and in his own court, or which prohibits a judge 
from sitting in a case in which he may have an interest 
except an immediate pecuniary interest?’’ Answer: 
Lam not aware that there is any law outside of the 
statute which prohibits the joining of judicial with 
ministerial functions in the samo official, except the 
course and practice of the old common-law and equity 
courts; although it is obvious that they should be kept 
separate and distinct in a well-considered system of 
jurisprudence, or rather code of laws and of judicial 


procedure. 
As to the other proposition involved in the question, 
1 know of no common-law rule forbidding a judge 


from sitting in a case in which he may have an 
interest other than an immediate pecuniary interest. 
In the absence of such law, let me cite the remarks 
of the late Judge Cowen, in his celebrated treat- 
ise on ‘* Justices’ Courts.’’ In vol. 2, page 977 (1 quote 
from. the second edition, which is by far the most 
valuable edition), he says: ‘‘A justice is not, like a 
juror, liable to be challenged for favor, partiality, or 
even corruption; though he would be subject to in- 
dictment for the latter. 12 Johns. 356. Thus, where 
the justice was the father-in-law of the plaintiff (13 id. 
191); or where he was half-uncle to the plaintiff's wifo 
(17 id. 183); or where he had given an opinion in the 
cause (12 id. 356), this was held to be no cause of chal- 
lenge. But there is a gross indecency in one’s trying a 
cause, as justice, for a near relation, which should in- 
duce the Supreme Court, on certiorari, to scrutinize 
his proceedings with a jealous eye. 13id.191. And if 
the fact of relationship appear from the return, the 
judgment would be reversed. 21 Wend. 63. And it is 
the duty of a justice, where he has inadvertently issued 
process, or proceeded in the prosecution of a suit in 
which he is related to one of the parties by consan- 
guinity or affinity, on his attention being called to the 
fact, to suspend all further proceedings and render no 
judgment whatever in tho cause; he cannot, on that 
ground, render judgment of nonsuit, if the plaintiff be 
his relative; and if he does render such judgment it 
will be reversed. Id. The statute declares (2 R. S. 204, 
$72, 2d ed., N. Y.) that no judge of any court can sit, as 
such, in any cause to which he 1s a party, or in which 
he is interested, or in which he would be excluded 
from being a juror by reason of consanguinity or 
affinity to either of the parties. It is not denied that 
this applies to a justice. 21 Wend. 64. And therefore, 
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although a justice who is related to one of the parties 
in a suit before him cannot be prevented from proceed- 
ing with the cause by a challenge or otherwise, yet his 
judgment in the cause, if he render one, will be re- 
versed for this cause alone, and a justice ought never to 
grant process for the trial of a cause, either where he is 
a near relative of the party by blood or marriage or 
where his opinion has been sought aud obtained in re- 
lation to the matter in controversy; nor even where 
the party has made a statement of facts, and taken 
from the justice any direction whatever concerning 
them, though it be merely as to a course of proceeding 
to obtain redress.”’ 

A juror cannot sit in a cause where he is related toa 
party in the action within the ninth degree, 3 Blacks. 
Com. 363; (which rule excludes third cousins by the 
civil law mode of counting degrees up to and from the 
common stock, which is generally followed in this 
country), and according to Sir Edward Coke a juror 
cannot sit, however remote the relationship. Co. Lit. 
137. Ifajuror related to a party to the action is not 
allowed to sit, for the reason that he might be affected 
by the kinship, what reason is there why the justice 
may not be affected in the same way? How is it that 
there is a “‘ gross indecency’’ in one’s hearing a cause 
as justice in the State of New York, fora near relation, 
and that it is considered lawful and proper in the State 
of Rhode Island? Do the laws defining what is judi- 
cially decent or indecent vary at the boundary lines of 
separate States and territories? 

Ihad supposed that the rule forbidding a judge to 
sitin his own cause, or where he has a pecuniary in- 
terest, or where he is related to a party-litigant, is 
founded upon principle, and is invariable, in contem- 
plation of universal law and the constitution and na- 
ture of man, to guard against the weakness of human 
nature in vindicating and establishing human rights. 

EaBert WHITAKER. 

SAUGERTIES, N. Y., October 19, 1880. 





——___.>_-__—_ 


NOTES. 


HE October number of the Virginia Law Journal 
has an article by Samuel D. Davies on the Power 
of an Insolvent Testator to make preference between 
creditors of different classes. The London Law 
Journal advertises a ** Law Coach.’ We suppose this 
has something to do with conveyancing. —— At the 
Social Science Congress in Edinburgh, ** Mrs. Duncan 
McLaren protested against the custody of children 
being considered as a minor matter.’’ Pray what is it, 
then? 





, 


There is some good reading in the current report of 
the New York State Stenographers’ Association, in- 
cluding an excellent paper on Books of Reference, by 
Mr. President Rogers. From a paper on Blunders, by 
F. J. Morgan, of Syracuse, we extract the following as 
ludicrous instances of stenographic interpretation, and 
transcriptions therefrom: Gross receipts — Grocery 
seats. Tamarack knees—Dam rickety knees. The 
mother’s prayer — The matters prior. He was a little 
fellow — He was a little full. They captured two par- 
rot guns—They captured two pirate guns. The 
woman was baking bread— The woman was begging 
bread. I found the horse in that pasture—I found 
the horse in that posture. Counsel offered paper in 
evidence—Counsel brought pauperin evidence. Arthur 
Waite, the chalk-talk evangelist— Arthur Waite, the 
Choctaw evangelist. The showers were not sufficient 


to meet the wants of millmen— Wants of milkmen. 
In the intervening time he said nothing— In the entire 








evening time he said nothing. I came with my broth- 
ers, Horace and Heury—I1 came with my brother's 
horse and Henry. A medical witness, speaking of the 
illness of a lady patient, said: ‘‘She appeared to be 
somewhat unstrung and nervous.’’ The transcriber 
made him say, ‘‘Sbhe appeared to be somewhat knee- 
sprung and nuervous.’”’ A minister, preaching a sermon 
on the death of a gentleman named Samuel, quoted: 
‘“* And buds and blossoms in the dust.’” He was de- 
lighted to read in the next issue of the paper: * And 
buds and blows Sam in the dust.”” An attorney asked 
a female witness how she came to be employed by 
plaintiff, and she answered: “I saw a signin the win- 
dow, ‘ Female clerks wanted here.’’’ The blundering 
reporter rendered it. ** Family color warranted here.” 
A physician under examination as to his attendance 
upon a sick lady, said ‘he never examined her antece- 
dents,” and was so reported by astenographer. The 
transcriber, however, made it read, “‘he never ex- 
amined her intestines.’’ An orator referred to the 
different religious sects or denominations ‘‘ going for 
one another”? throughout the country, and said: 
**Here we have one sect persecuting another,” and 
was so reported, but the transcriber rendered it: 
‘*Here we have one sick person feeding another,” and 
so it appeared in the morning papers. Several years 
ago an emiuent lawyer hired one of theso professors to 
take testimony iu an important case. The transcribed 
minutes astonished him. A ‘“patent,’? upon which 
much depended in the suit, was converted into a 
“*potentate;”’ a “‘solid frame’’ was turned into an 
“isolated farm;”’ the ‘furnaces of this country ”’ were 
set downas ‘Fenians of this country;”’ “clerks and 
bar-tenders” were made into ** clocks and barometers ;” 
and the question, ** Were you in the habit of visiting 
the house?’’ was written, ‘‘ Were you in the habit of 
fastening the hose?”’ 


In the Supreme Court of the United States, October 
29th, in the case of United States ex rel. McBride v. 
Carl Schurz, Secretary of the Interior, a motion was 
filed by the Attorney-General for an order to strike 
from the files, on account of its scandalous character, 
a pamphlet placed thereon and purporting to be the 
remarks of James H. Mandeville, of counsel for plaint- 
iff in error in this cause. The motion was argued by 
Assistant Attorney-General Smith in support, and by 
Mandeville in cpposition.. Upon consideration the 
court ordered the pamphlet purporting to be a brief of 
Mr. Mandeville, of counsel for plaintiff in error, to be 
stricken from the files of the court on account of the 
impertinent and scandalous matter contained therein. 
Among the passages to which the attention of the 
court was especially called is one which contains an 
intemperate personal attack upon the Secretary of the 
Interior, who is described as “an arrogant scion of im- 
perialism, a soldier of fortune, a traitor to his country, 
and a fugitive frem justice, wafted from Germany to 
America upon the wave of a revolution.” Another 
passage imputes improper motives to the justices of the 
Supreme Court, as follows: ‘‘ Your honors can never 
make good plain people in this land believe that this 
court is the palladium of their liberties if the rights of 
persons or property can be swept out of existence, as 
have been the rights of Thomas McBride, and then 
that the United States Supreme Court will deny relief 
because it is sensitive about interfering with a cabinet 
minister. These same plain people who toil and sweat 
to support the government, and who have fought to 
preserve it as the best of all governments, if you coldly 
turn him out of court because you hold a cabinet min- 
ister abovo the reach of the law, will justly suspect 
that you are controlled by some patronage which saves 
such officers from the wrath of the Legislature.” 
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CURRENT TOPICS. 














HE November number of the American Law Re- 
view contains an article by William A. Maury, 
on Validity of Statutes Authorizing the Accused to 
Testify, in which the author takes the ground that 
such statutes are unconstitutional because they prac- 
tically compel the accused to testify against himself. 
The author hardly succeeds in establishing that 
statutes which simply give the accused the right to 
testify if he chooses, and explicitly provide that his 
omission to testify shall not be taken against him, 
are unconstitutional as compelling him to testify 
against himself. As well might he be said to be 
compelled to testify against himself when he sim- 
ply sits in court, and witnesses by looking at his 
face identify him as the criminal. 

Mr. Maury does not take into account the in- 
stances, presumably frequent, where an innocent 
man wishes to testify and his testimony would make 
in hisfavor. To hold that a statute permitting such 
testimony is unconstitutional because it compels the 
witness to testify against himself,is clearly absurd. 
And yet it seems impossible to separate the statute, 
and hold it constitutional as to innocent persons 
whose testimony would help them, and unconstitu- 
tional as to others whose testimony would hurt 
them. The omission of the accused to testify can- 
not be held to proceed from a sense of guilt. It 
may frequently arise from an utter ignorance of and 
inability to explain circumstances. Therefore, un- 
less there is criminating testimony, the mere omis- 
sion probably never harms the accused.- If there is 
sufficient criminating testimony, a conviction must 
follow without regard to the omission. 





Mr. Maury has some queer ideas about the disad- 
vantages of innocence. He says: ‘ Filled with the 
terror and distraction which usually take possession 
of the minds of the innocent from the moment they 
become the objects of a criminal prosecution, par- 
alyzing their reasoning powers, the scene swims be- 
fore him, and he becomes involved in contradictions 
and improbabilities of statement,” etc. This is cer- 
tainly a novel view of the situation. We had sup- 
posed that the righteous were bold as a lion. Mr. 
Maury, on the same principle, would prohibit our 
frontier settlers from carrying rifles to protect them- 
selves against bears and Indians, because occasion- 
ally the settlers become flurried and shoot them- 
selves. If he should allege that such was the habit 
of the settlers, it would be about as correct as his 
statement that innocence generally puts the accused 
at a disadvantage. His description seems to us a 
caricature, and his theory a weak resource of soph- 
istry against the uniform teaching of experience. 
This tenderness toward the accused reminds us of 
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the objection raised many years ago against allow- 
ing counsel to prisoners, namely, the heavy expense 
to poor prisoners, an argument which Sidney Smith 
ridiculed out of hearing. The judiciary of this 
State, we think, have outlived the sentiments quoted 
by Mr. Maury from the Rudloff case in this State, 
and there is no wish, on the part of any considera- 
ble number, to return to the old rule. 





The current number of the International Review 
contains an article on the Whittaker case, by Prof. 
Andrews, of the West Point Military Academy. 
With the political part of the article we have noth- 
ing to do, but the reader will find in it a very care- 
ful and complete statement of the legal aspects of 
that curious case, tinged, it is true, with something 
of the West Point spirit, and its bias in this partic- 
ular case, but expressed very intelligently, and gen- 
erally in good taste. Prof. Andrews believes that 
Whittaker is an imposter and a perjurer, and says 
so, but he expresses himself temperately. He can- 
not, however, find it in his heart to give Mr. Dis- 
trict Attorney Townsend his due title of ‘‘Hon.,” 
and seems to think him blamable for charging 
the government $700 for his services in this case. 
But in this he shows only a natural antipathy to a 
gentleman who did something for once toward re- 
versing the maxim, Jnter arma silent leges. It is 
noteworthy that several of the same experts who 
pronounced the note of warning in this case to be 
in Whittaker’s writing, unite in pronouncing the 
‘‘Chinese letter,” attributed to Gen. Garfield, a 
forgery by the accused Philp. We have more than 
once expressed our skepticism about the trustworth- 
iness of expert evidence on handwriting, but it oc- 
curs to us that the large class of political partisans 
who accepted that evidence in the Whittaker case, 
must, in consistency, accept it also in the Philp case. 


From the opposite sides of the Atlantic come 
contemporaneously two somewhat conflicting opin- 
ions as to the conceded decline of eloquence at the 
bar. Mr. Frank Fuller, in the October number of 
the Southern Law Journal and Reporter, laments this 
decline. He says the omission to study the art of 
oratory ‘‘will develop a race of lawyers for the 
desk rather than the forum; good judges, poor 
pleaders; men who know the law, but fail in forci- 
bly expounding it. The courts of to-day are 
crowded with such advocates, men whose mental 
armory is full of the choicest weapons of judicial 
warfare, but when the conflict deepens they become 
enervated, and the force of argument sweeps down 
the force of law.” ‘‘ We open the catalogue of our 
profession and find it barren of a single name which 
even claims a distinction for force of jury pleading. 
We have practically no jury lawyers. The shades 
of Choate, Wirt, Pinckney, and a host of legal 
chivalry, look down upon us to-day without a man 
to take their places and show us what once was, 
We have able lawyers, profound jurists and wise 
judges, but the advocates, whose souls kindle with 
their own fire and set the listening spirits ablaze, 
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have drifted away like the mountain mists.” Mr. 
Fuller thinks this decline is much less marked at 
the South than at the North, and he attributes the 
decline mainly to the spirit of Avarice. The Lon- 
don Law Times takes a more prosaic view. Speak- 
ing of the late Lord Thesiger, it says: ‘‘ Another 
observation made by the same writer is, that the late 
judge laid no claim to the gift of eloquence. No 
barrister making a large income in the present day 
does, or would wish to do so. The occasions for 
its display rarely occur, and in ordinary business to 
be eloquent is a fatal disqualification unless counter- 
acted by a large development of prosaic common 
sense. Fortunes are now being made by barristers 
to whom oratory is an unknown art.” This goes 
far to justify Mr. Fuller’s reason. We should in- 
cline to attribute the fact to the enormous increase 
of legal business, which leaves no time for elo- 
quence. If there were time, the men would arise. 
Indeed, they already exist. There are a score of 
jury lawyers in this country second only to Choate 
on occasion. Pinckney carmot be called a great 
jury lawyer, for his triumphs were in the discussion 
of purely legal questions, and this was true of the 
latter part of Wirt’s life. The Tichborne and 
Beecher trials brought several such men to widely 
public notice. But if eloquence has declined there 
is some consolation in the fact. Reason is a safer 
guide for courts of justice than eloquence. The 
carrying of a bad cause by sheer force of appeals 
to the sympathies, the prejudices, or the passions, 
is a degradation of a noble art. With eloquence 
we have also lost a great deal of fustian and * high- 
falutin.” 


Our current number of the Jrish Law Times brings 
us some strange intelligence, namely, that in Dublin 
there is a ‘‘court of conscience”; that it is held by 
an alderman; that Irish ladies have trouble with 
their serving-maids; and that when a servant leaves 
her employer she may legally demand a ‘ charac- 
ter.” On the 13th of October, before Alderman 
Tarfey, Eliza Butler, a servant, summoned her late 
employer, Mr. William Lawson, jeweler, Fleet street, 
for £1 compensation for refusing her a character 
when she left. But it seems that if the master was 
a jeweler, the servant was not a ‘‘ jewel,” and yet 
she got a good setting-out. The Times says: ‘‘ Mr. 
Lawson said the plaintiff left of her own accord 
under such circumstances that he thought himself 
entitled to refuse a certificate. Mrs. Lawson stated 
that while the plaintiff was in the house there was 
quite a reign of terror in it. She was a girl to whom 
they could not say the simplest thing without her 
threatening to leave directly. She came to witness’ 
house very ignorant; the greatest pains were taken 
to teach her, and make her as happy and comforta- 
ble as one of the children, and at the present mo- 
ment she was standing in a pair of boots belonging 
to witness’ daughter. She finally got beyond her- 
self and forgot herself, and the children could not 
ask for water she would answer so dreadfully. 
Finally witness dismissed her. His lordship dis- 


-missed the case, holding that the defendants’ action 





had been highly commendable, and that they were 
not obliged to give the plaintiff any thing more 
than a certificate stating she had lived with them a 
certain time.” If there is any truth in the parables, 
this wicked servant herself will yet be sadly in need 
of water, and will be dreadfully answered when she 
asks for it. But we feel certain that for good Mrs, 
Lawson and those ‘‘ boots ” there is a crown laid up 
somewhere. There is no use of Eliza’s coming to 
this country after this warning. 

England may be willing to give up her Lord 
Chief Baron of the Exchequer, but she has a citizen 
who will not give up the signboard of the Royal Oak 
hotel at Bettwsycoed. This signboard was painted 
by the famous David Cox, R. A., and for many 
years was hung upon the outward wall, like Mac- 
beth’s banners. Subsequently it was brought inside 
for protection from the weather, and was framed 
and screwed into a wooden plug let into the wall 
of the hall. Lady Willoughby d’ Eresby, the owner 
of the hotel, claimed it as a fixture, as against the 
trustees in bankruptcy of a tenant. The Bangor 
county court has awarded it to her ladyship. The 
court ‘*T incline to think that it was 
placed, and having regard to all the circumstances, 
it was a fixture, and as such, not a ‘chattel’ within 
the meaning of the order and disposition clause. 
3ut I rest my judgment mainly on the ground that 
the notoriety of the article, and the general knowl- 
edge of its history as the signboard of the hotel, 
absolutely exclude all legitimate ground for suppos- 
ing that there could be any reputation of ownership 
in Miss Thomas as the person having the actual 
possession. * ° ” Tam of opinion that 
the circumstances of the history of this signboard, 
known to all interested parties, were such as to lead 
to the conclusion that it belonged to the house and 
not to the debtor, or to any other tenant for the 
time being of the house. It is idle to suppose 
that any credit was given to the debtor upon the 
faith of this particular article being her, property. 
* . Le I confess that it is difficult for me 
to imagine that any tradesman dealing with her, 
and having any knowledge of the house, could be 
ignorant of the fact that this picture was notori- 
ously the signboard of the house, the history of 
which was well known to every frequenter of the 
district. I find the circumstances to be such as to 
exclude the possibility of any reputation of owner- 
ship in the tenant, and I must therefore hold that 
the order and disposition clause does not apply.” 
The signboard probably represents Charles hiding in 
the oak after the battle of Worcester. We are glad 
to see a little reverence left for hallowed things in 
radical England. 


says: as 
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N Green's Bank v. Chilton, Mississippi Supreme 
Court, 1 South. L. J. and Rep. 782, it was held 
that a collection and a conversion to his own use of 
the proceeds of a note by a bankrupt from a foreign 
correspondent does not fall within the exception in 
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the Bankrupt Act as to fiduciary debts. This is on 
the authority of Forsyth v. Chapman, 2 How. 202; 
Cronan v. Cotting, 104 Mass. 205, and Nedev. Clarke, 
95 U. 8. 704. The same principle was lately held 
in Hennequin v. Clews, 77 N. Y. 427, as to a factor; 
and in Woodward v. Towne, 127 Mass. 41, as to an 
attorney in fact. To the same effect are Woolsey v. 
Cade, 54 Ala. 378; S. C., 25 Am. Rep. 711; Lemcke 
v. Booth, 47 Mo. 385; 8. C., 4 Am. Rep. 826; Ban- 
ning V. Bleakley, 27 La. Ann. 257; S. C., 21 Am. 
Rep. 554; Cronan v. Cotting, 104 Mass. 246; 8. C., 
6 Am. Rep. 232. But the contrary was held, over- 
ruling Banning v. Bleakley, in Desobry v. Tete, 31 
La. Ann. 809. 





In Arnd v. Amuling, St. Louis Court of Appeals, 
Oct., 1879, 1 South. L. J. and Rep. 769, it was held 
that it is error to question the witness himself as to 
his religious belief, even after he has been sworn, 
although formerly it was held otherwise. The court 
said: ‘* The point raised by this bill of exception is 
both novel and interesting in this State, as no de- 
cision of this court has been cited by the counsel on 
either side, and it is presumed none exists. The 
questions are involved in this exception: 1. Whether 
the witness objected to should have been sworn and 
examined atall. 2. If examined, whether he should 
not have been examined in reply to the testimony 
impeaching his competency, and not before. The 
general rule regulating the mode of ascertaining 
and determining the competency of witnesses ob- 
jected to on account of ‘ insensibility to the obliga- 
tions of an oath from defect of religious sentiment 
and belief,’ is prescribed with great precision by the 
elementary writers and more recent authors on the 
law of evidence. Mr. Greenleaf, vol. 1, ch. 2, § 370, 
treating of the competency of witnesses, says: ‘The 
burden of proof is not on the party adducing the 
witness to prove that he is a believer, but on the 
objecting party to prove that he is not. * * * #* 
The ordinary mode of showing this is by evidence 
of his declaration previously made to others — the 
person himself not being interrogated — for the ob- 
ject of interrogating a witness in these cases, before 
he is sworn, is not to obtain knowledge of the facts, 
but to ascertain from his answers the extent of his 
capacity, and whether he has sufficient understand- 
ing to be sworn.’ In a very elaborate note to this 
section, the cases of modern date, both English and 
American, are collected and summarized in part as 
follows: The witness himself is never questioned, in 
modern practice, as to his religious belief, though 
formerly it was otherwise. 1 Swift’s Dig. 739; 5 
Mas. 19; Am. Jour., vol. 4, p. 79, note. It is not 
allowed after he has been sworn. The Queen’s case, 
2B. & B. 284. * * * * The old cases in which 
the witness himself was questioned as to his belief 
have on this point been overruled. Note 1, § 370, 
1 Greenleaf’s Ev.; 1 Whart. Crim. Law, §§ 796, 798.” 
Taylor, however, states the rule differently: ‘‘ One 
mode, and perhaps the least objectionable mode of 
proving that a witness is incompetent to take an 
oath on the ground of want of religious belief, is by 
furnishing evidence of his atheistical declarations 











previously made to others; but the witness may 
himself be interrogated on the subject, either be- 
fore he is sworn upon the voir dire, or even, as it 
would seem, after having been sworn in the cause.” 
The error in the principal case, however, was held 
harmless, because after the witness had been ques- 
tioned the opposite party declined an offer to permit 
him to produce testimony. 


The witness, however, may personally be ques- 
tioned as to his intellectual competency. Thus in 
Carter v. State, Alabama Supreme Court, December, 
1879, 1 South. L. J. & Rep. 796, it was held that a 
negro girl, about nine years old, was improperly 
permitted to testify in this case, when the only evi- 
dence as to her competency was, that in answer to 
questions put to her by the defendant’s counsel, she 
said, ‘‘ that she did not know what the Bible was; 
had never been to church but once, and that was to 
her mother’s funeral; did not know what book it 
was she had laid her hand on when sworn; had 
heard tell of God, but did not know what it was; 
and said, if she swore to a lie she would be put in 
jail, but did not know she would be punished in 
any other way.” The court said: ‘‘The rule in- 
sisted on in all the books is, that ‘the admissibilty 
of children as witnesses depends not merely upon 
their possessing a competent degree of understand- 
ing, but also, in part, upon their having received 
such a degree of religious instruction as not to be 
ignorant of the nature of an oath, or the conse- 
quences of falsehood.’ 1 Phil. Ev., 4th Am. ed., 
Cow. & Hill’s Notes, 11, 12. In Rex v. Williamson, 
7C. & P. 320, a child eight years old, who, up to 
the time of the event of which she was to testify, 
had received no religious training, nor had even 
heard of God, or of future rewards and punish- 
ments, and had never prayed, and who, in the inter- 
val (about sixteen weeks) between that time and 
the trial, had been twice visited and instructed by a 
clergyman as to the nature and obligation of an 
oath, but still appeared manifestly to have no real 
understanding on the subject of religion or a future 
state, was not permitted to testify. In Massachu- 
setts, it was said, in 1818, that by the later opin- 
ions, it was the settled law at that time ‘if an in- 
fant appear, on examination by the court, to possess 
a sufficient sense of the wickedness and danger of 
false swearing, he may be sworn, although of ever 
so tender an age. The-credit of the witness * * 
* * isto be judged of by the jury from the man- 
ner of his testifying, and other circumstances.’ Co- 
rum v. Hutchinson, 10 Mass. 225. If after the event 
of which he is to testify, a child, previously ignor- 
ant, is by instruction made to understand the na- 
ture of the obligation to speak the truth which is 
imposed by an oath, he is then a competent witness. 
And it has been held that the trial of a criminal 
cause may be postponed, when an important wit- 
ness for the prosecution is a child, that he or she 
may, in the meantime, receive such instruction. 1 
Leach, 430, note; Rex v. Nichols, 2 C. & K. 246. 
But disapprobation of such a practice has been ex- 
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pressed by other judges. In 2 Cowen & Hill’s Notes 


to Phillips on Evidence, 1, note 8, the case of one 
Jenner is cited, in which a girl, nine years old, very 
intelligent, but ignorant of the nature of an oath 
and of the moral penalty of false swearing, was in- 
structed by the judge on the spot and then sworn.” 
‘* When, however, a child of tender years is pro- 
duced as a witness, it is the duty of the presiding 
judge to examine him or her without the interfer- 
ence of counsel further than the judge may choose 
to allow, in regard to the obligation of the wit- 
ness’ oath, and in proper cases, to explain the same 
to one intelligent enough to comprehend what he 
says, and then to determine whether or not such 
child shall be sworn and permitted to testify.” 








BOSTON LAWYERS IN THE OLD DAYS. 





NDER this title there is an article of interest, 
by John T. Morse, Jr., in the November num- 
ber of the International Review. Lawyers are al- 
ways greedy of the traditions of the elder and great 
of their profession, and this article will give a cer- 
tain entertainment to readers of our profession. Mr. 
Morse’s subjects are John Lowell and Francis Dana 
(whose busts, if we recollect right, are in the an- 
cient and beautiful King’s chapel, Boston), Robert 
Treat Paine, one of the ‘‘ Signers,” Samuel Dexter, 
Christopher Gore, Chief Justice Parsons, Jeremiah 
Mason. 

John Lowell was the great grandfather of the 
present Judge Lowell, of the Federal Circuit Court 
of Massachusetts. He seems to be chiefly memora- 
ble for having been turned out of his Federal judge- 
ship under Jefferson’s administration, and accused 
by Jefferson, in his posthumous diary, of having 
taken ‘‘British gold.” Mr. Morse pronounces him 
‘an honorable gentleman, a sound lawyer, and a 
thorough patriot.” He was one of the most efficient 
‘* abolitionists.” 

Francis Dana was a ‘‘Son of Liberty.” From 
1791 to 1806 he was chief justice of the Massachu- 
setts Supreme Court. He was remarkable for ‘‘ car- 
rying a large muff and wearing a white corduroy 
fur-lined surtout —trophies, it was supposed, of 
his Russian mission” —in 1781. Chief Justice 
Francis Dana himself was the son of Judge Rich- 
ard Dana; and in turn the son of Francis, Richard 
H. Dana, was a gentleman well known in literature; 
and his son, again, Richard H. Dana, has long been 
one of the most able advocates and brilliant speak- 
ers of New England.” 

Of Robert Treat Paine Mr. Morse says, he was 
‘an honest, kindly gentleman, able and patriotic, 
but irascible to an uncomfortable degree. His bad 
temper and appropriate manners won him the nick- 
name of Ursa Major. Indeed, the manners of the 


judges to lawyers practicing before them at that pe- 
riod are reported upon all hands to have been exe- 
crable.” 

In Samuel Dexter we strike a great lawyer, 
esteemed by Story the rival and peer of Pinckney. 
He flourished from 1761 to 1816, and was Federal 
representative and senator, and secretary of war and 





of the treasury. Mr. Morse gives us the following 
interesting particulars : 

‘*Dexter was more simple (than Pinckney) in his’ 
style, seldom rising into oratorical flights, but pre- 
ferring a clear, even, and persuasive fashion of ad- 
dress. He was not a learned lawyer; but he was a 
profound thinker, and was wont to work out his 
arguments by careful reflection rather than by the 
constant use of books. By some this custom was 
attributed to a weakness of eyesight, caused by 
over-studious habits in youth. It was observed that 
he seldom had a brief, and in the rare cases when 
he made one it was only a few lines in length. At 
the time when the embargo laws were pressing hard 
upon the industries of Massachusetts, the merchants 
combined in a desperate effort to have them declared 
unconstitutional by the courts. Mr. Dexter acted 
as their counsel, and, though he lost the case, as 
was inevitable, yet his argument was long remem- 
bered on account of the ability displayed in it, and 
was generally reputed to be the most famous made 
by him. Soon afterward, however, he changed his 
political views, and early in the war of 1812 he sev- 
ered his connections with his old Federal friends, 
and joined the party of the administration. For 
this conversion he was dubbed by the indignant 
John Randolph, of Roanoke, ‘Mr. Ambi-Dezter.’ 
It is not without interest to recall that he was an 
energetic laborer in the cause of temperance, and 
was the first president of the first temperance society 
ever organized in Massachusetts. His personal ap- 
pearance is thus described by Sullivan: ‘He was 
nearly six feet in stature, of well-proportioned, mus- 
cular frame. His hair was black, loose, unpow- 
dered, and worn rather long; it came lightly over 
his high, expansive forehead. His face was long, 
his complexion dark, his eyes large and light blue. 
* * * His common and usual manner was a dig- 
nified and formal reserve, that of one who is con- 
scious of intellectual superiority. His personal 
presence indicated that he was not a man with 
whom liberties could be taken, or to whom famil- 
iarity could be offered. Yet in private intercourse, 
and when he felt himself unrestrained, he was an 
agreeable and instructive associate; but he did not 
take much interest in what is called ‘ company,’ and 
spent but little time in that way.’” We find fre- 
quent references to Dexter in Story’s life. Mr. 
Morse says: ‘* Samuel Dexter’s son, Franklin Dex- 
ter, was a lawyer, second only to his own father, 
and a grandson is to-day probably at the head of 
the bar of Chicago.” 

Gore is mainly remembered by his legacy to Har- 
vard University, which was used for building the 
library named after him, Gore Hall. He was pro- 
fessional preceptor of Daniel Webster, and by his 
influence our greatest orator and statesman was 
saved from being a court clerk up in New Hamp- 


shire. Gore was evidently a liberal and sagacious 
man. Mr. Morse says: ‘‘ When he was governor of 


Massachusetts he used to make journeys, or rather 
progresses, about the country in a coach-and-four, 
oftentimes without outriders. He had a handsome 
estate at Waltham, where he built a fine house with 
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a marble hall, modelled upon some English noble- 
man’s country seat, and he kept also a deer-park.” 
‘‘Mr. Sullivan describes Mr. Gore as ‘rather tall, 
and in middle age, of full person and erect; but 
he began to bend forward at an earlier age than 
common.’ He was bald on the top of his head, and 
such hair as he had was ‘tied behind and dressed 
with powder. His face was round and florid, his 
eyes black; his manners courteous and amiable. 
His eloquence was dignified and impressive. In all 
his relations and deportment he had the bearing of 
a polished and well-bred gentleman.’ ” 

To one who has read the memoirs of Parsons, Mr. 
Morse does not tell much news of him. ‘‘He belonged 
to a school widely different from that of Dexter and 
Gore, Otis and Sullivan. They were gentlemen of 
the old style, dignified, courteous in a stately fash- 
ion, of a grand bearing, as much as to say to all 
persons, ‘ We are the best.’ Parsons, on the other 
hand, was far from impressive after this method; 
he was rather a wag in his way, slatternly in dress 
and appearance, slouching in figure, an able lawyer, 
indeed, and distinguished judge, and showing his 
ability in his countenance, but certainly with noth- 
ing of the aristocrat about him.” ‘‘ He injured his 
health in early youth by over-application to his legal 
studies; he grew thin, was ever afterward nervously 
anxious about his health, and became in short a hy- 
pochondriac. He was an incessant worker, and 
had other tastes and pursuits besides the law. He 
was six feet tall, with rather spindling legs, and in 
the latter part of his life he was of a full habit. He 
was very careless in his dress, often tying a colored 
silk handkerchief round his neck, outside of his 
coat, putting on his brown tie-wig so that it fell 
over his forehead to his eyebrows, and left his own 
hair standing out at the back of his head; then he 
used to tip his face down upon his breast and look out 
between his shaggy eyebrows at the person speak- 
ing to him.” The following we do not remember 
having seen before: ‘‘The chief justice was to pre- 
side at the Hampshire Sessions; an old lawyer of 
that county, falling ill, gave his cases in charge to 
Mills, then a young man, advising him at the same 
time to engage senior counsel, and giving him a let- 
ter of introduction to the chief justice. Mills pre- 
sented his letter and asked Parsons for some sugges- 
tions concerning the merits of the various seniors. 
‘I think on the whole,’ replied the chief, ‘that you 
had better employ no one. You and I can do the 
business about as well as any one.’ Such a verbuim 
sap. was not to be disregarded; and at the close of 
2 not unsuccessful campaign through the session, 
Mills called to pay his respects to his powerful ally. 
While he sat with the chief a senior counsel came 
in —he had perhaps lost business by the arrange- 
ment between Mills and Parsons; after a few words 
of civility he rose to go, and Parsons said he should 
expect to see him at the next term. ‘I’m not so 


sure of that, judge,’ replied the old lawyer, ‘I think 
some of sending my office-boy with my papers. 
You and he together will do the business full as 
well as I can.’ ” 

Jeremiah Mason was another great man — in Web- 





ster’s opinion the greatest of his time —a giant in 
body and in mind. The best thing told of him by 
Mr. Morse is the following: ‘*‘ While Mason was try- 
ing a case, the judge interposed with a question to 
a witness. Mason promptly checked the reply, and, 
turning to the court, said: ‘On which side does 
your honor put that question? If for the other side, 
we object to it as inadmissible; and if for us, we 
don’t want it.’” If we are not mistaken, Mason 
furnished the grounds and theory of Webster’s great 
argument in the Dartmouth college cause. 

In the instances of Lowell, Dana, and Dexter, we 
note the inheritance of intellect in those great New 
England families, noticeable also in the Adams fam- 
ily. In this connection Mr. Morse concludes: ‘* The 
grandson of Judge Charles Jackson, Oliver Wendell 
Holmes, Jr., perpetuates the professional acquire- 
ments of that very learned judge, and is well known 
not only as a practicing lawyer, but as a profound 
student of the philosophy of the law. A son of 
Theophilus Parsons, who wrote the life of the chief 
justice, was a lawyer and writer by no means with- 
out ability and reputation in his day. Judge Story, 
one of the greatest lawyers not only of New Eng- 
land, but of the United States, who would have 
been chief justice of the Supreme Court had not 
President Jackson’s ignorant and stubborn antipa- 
thy to the odious ‘school of Story and Kent’ stood 
in his way, was the father of William Story, law- 
yer, poet, and sculptor, whose fame needs no trum- 
peting. William Prescott also might properly have 
been mentioned among those famous at the bar in 
the early years of this century; and his son was 
William H. Prescott, the historian. What may be 
done by those still young in whom these same 
streams flow it is yet impossible to say, * * * * 
These examples are gathered at random, without 
research or inquiry, from a single calling only. But 
when one reflects how small was the population, 
and how few individuals could rise to prominence 
at the bar alone, it is a striking and inevitable re- 
flection that transmission seems to have been 
rather the rule than the exception.” 

Shien 
LEGISLATIVE HUMORISTS. 

|* is a commonly accepted opinion that the laws 

enacted by the Legislature of this State are desti- 
tute of those attractions which are found in popular 
literature and cannot, therefore, be expected to take 
rank among the works of standard authors; and that 
though they may be calculated to further the interests 
of the State, they are not to be recommended to those 
who are in quest of amusement. This opinion is not 
only erroneous, but it does gross injustice to those de- 
lightful humorists who sit in our legislative halls. It 
is doubtless due to ignorance, and is one of those 
hastily formed opinions which are dispelled by careful 
investigation; but for this very reason, light should 
be thrown on the subject in order that justice may be 
done to a much-abused class of authors. To this end, 
I wish to call attention to a few of the laws of the 
State; and I shall confine my references to those cases 
in which legislators bave indulged their love of fun 
during the present year. 

One of the favorite jokes of the Legislature is to 
amend a repealed law. This joke is, to be sure, rather 
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threadbare. It is to be found in the writings of nearly 
every Legislature for years past. But it has something 
practical about it, and this is perhaps the reason why 
it proves so fascinating to the funny men of the Legis- 
lature and is indulged in more and more frequently. 
The amendment treats the original law as if it was 
still in force, and if an investigator acts on this as- 
sumption and fails to discover that the original law 
has been previously repealed, he may suffer serious 
injury; and this is where the point of the joke comes 
in. Other instances of humorous writing will appear 
in the references hereafter made. Many of the ex- 
tracts to which I shall refer have been before alluded 
to in the columns of the LAw JOURNAL; but they 
have been cited, singularly enough, as evidence that 
the Legislature is in the habit of making mistakes, and 
as deserving of blame rather than praise. It is how- 
ever very apparent that no body of men could blunder 
so persistently and overwhelmingly, and that the ex- 
planation here given is the true one. The following 
instances, which are only a few of many, will give 
some idea of the efforts of the Legislature in the line 
of humor. 

Title 2d, chapter 5, part 2d of the Revised Statutes 
was repealed by sub. 2, §1, chapter 245 of the Laws of 
1880. Section 23 of that title was then amended by 
chapter 423, Laws of 1880. Moreover, it is section 22 
instead of 23 to which the amendment relates. 

Section 1 of chapter 467 of the Laws of 1880 was re- 
pealed by chapter 417, Laws of 1877; chapter 467 was 
then wholly repealed by chapter 245, Laws of 1880, 
section 1, sub. 46; section 1 of chapter 467 was then 
amended by chapter 480, Laws of 1880. 

Chapter 717 of the Laws of 1870 was repealed by sub. 
46, section 1, chapter 245, Laws of 1880. Section 7 of 
chapter 717 was then amended by chapter 487, Laws of 
1880. 

Chapter 515 of the Laws of 1875 was re-enacted by 
chapter 398, Laws of 1880. Chapter 625, not 515, was 
the one which demanded re-enactment. 

Chapter 436 of the Laws of 1877 was amended by 
chapter 233, Laws of 1880, by adding a section num- 
bered 10, and changing section 10 of the original act to 
section 11. Section 10 of the original act was then 
amended by chapter 580, Laws of 1880. 

Chapter 526 of the Laws of 1879 was amended by 
chapter 435, Laws of 1880. But chapter 526 was merely 
amendatory of chapter 161, Laws of 1872, which was 
repealed by sub. 48, section 1, chapter 245, Laws of 1880. 

It is true that in some of these cases the repeal did 
not take effect until after the amendment, since chap- 
ter 245 of the Laws of 1880 was not to go into operation 
prior to September first. But the Legislature evi- 
dently overlooked this fact and therefore are entitled 
to the credit of attempting to amend a repealed law. 

The Legislature of 1880, having thus repeated all the 
old jokes of preceding Legislatures, determined to 
branch out into something new. One of their happiest 
efforts at originality will be found in chapter 486 of the 
Laws of 1880. That act relates to mechanics’ liens in 
the cities of this State. It provides for the creation 
of liens in cities by the filing of a verified notice of 
lien at any time before or within thirty days after the 
completion of the work or the furnishing of the mate- 
rials. It then requires that “the liens provided under 
this act shall be enforced by civil action commenced in 
any court of record in said city, having equitable juris- 
diction,’”’ etc. Now, as only a very few cities in the 
State are favored with courts of record having equita- 
ble jurisdiction, it will be very amusing when those 
who have filed liens in the less favored cities, under 
this act, attempt to enforce them. They will have 
some difficulty in finding acourt which answers the 
description. And if they endeavor to enforce their 


liens in the way provided by the former act, they will 
be met by the objection that that act has been super- 





seded, so far asit relates to cities. A perusal of this 
act of 1880 will afford enjoyment to mechanics and 
material-men. 

It would seem as if enough had been done to satisfy 
the desire of any reasonable Legislature to acquire a 
reputation for furnishing amusement to the people. 
But the wags of 1880 were not content. They longed 
to immortalize themselves by some gigantic and un- 
paralleled outburst of fun, and when a magnificent 
opportunity was offered to them by the commissioners 
appointed to revise the statutes, they hastened to im- 
prove it. They presented to the people the remainder 
of the new Code. This book abounds in humorous 
paragraphs; but in that portion of it entitled, ‘‘ Pro- 
ceedings supplementary to an execution against prop- 
erty,’’ thesuccess of the legislators has exceeded the 
hopes of their most ardent admirers. A brief consid- 
eration of the portion of the act just mentioned will 
make this apparent. 

‘* Proceedings supplementary to an execution against 
property’ is the title of title XII, chapter 17 of the 
new Code. It provides for the examination of a judg- 
ment debtor and his debtor or bailee, at the instance 
of the judgment creditor. The former Code had also 
provided for such anexamination; but there had been 
nothing laughable about its provisions. The authors 
of the new Code perceived this defect, and made the 
necessary changes. The first change occurs in section 
2458, which provides that “in order to entitle a judg- 
ment creditor to maintain either of the special pro- 
ceedings authorized by this article, the judgment must 
have been rendered upon the judgment debtor's ap- 
pearance, or personal service of the summons upon 
him, for a sum not less than twenty-five dollars, ex- 
clusive of costs; and the execution must have been 
issued out of a court of record,’”’ etc. So that ifa 
person recovers judgment for costs only, in a court of 
record, whether his judgment is for $100 or 3500, he 
cannot maintain supplementary proceedings. 

The second change occurs in section 2460, and is much 
more striking than the first. I quote the entire section: 

“Sec. 2460. A party or a witness, examined in a 
special proceeding, authorized by this article, is not 
excused from answering a question, on the ground 
that his examination will tend to convict him of the 
commission of a fraud; or to prove that he has beena 
party or privy to, or knowing of, a conveyance, assign- 
ment, transfer, or other disposition of property for 
any purpose; or that he or another person claims to be 
entitled, as against the judgment creditor, or a re- 
ceiver appointed or to be appointed inthe special pro- 
ceeding, to hold property, derived from or through the 
judgment debtor, or to be discharged from the pay- 
ment of a debt which was due to the judgment debtor, 
or to a person in his behalf. But an answer cannot be 
used as evidence against the person so answering, ina 
civil or criminal action, or in any other special pro- 
ceeding, civil or criminal.” 

The beauties of title XII will now be seen. A judg- 
ment debtor may be examined; he may be compelled 
to answer questions touching the disposition of his 
property; he may plainly declare that he has disposed 
of it in order to defraud his creditor and avoid paying 
his debt; and he may then, in the language of the poet, 
‘* walk off, wagging pleasantly his fingers at his nose.” 
Of course acreditor’s suit would be entirely out of 
the question, since the debtor’s examination could not 
be used in suchasuit. Thus proceedings supplementary 
to execution lose all practical value. But they still 
have their use in affording the parties alittle recrea- 
tion and enabling them to indulge in social inter- 
course. 

While this title is, as I have said, a nearly perfect 
specimen of humorous writing, I venture to suggest 
that it can be improved in one or two particulars. It 
would be well, for instance, to change the title, so that 
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it should read: ‘‘ Proceedings for the amusement of 
judgment debtors.’’ And I would advise the insertion, 
after section 2463, of some such section as the follow- 
ing: ‘The object of this article is the amusemeut of 
the judgment debtor; and it shall be the duty of the 
judge or referee, who takes the examination of a judg- 
ment debtor or other person, under the provisions of 
this article, to burn such examination immediately 
after the close of the proceedings. And in case tho 
judgment debtor or other person so examined makes 
affidavit before one of the officers specified in section 
2434, that his feelings were hurt or that he was not 
amused by such examination, it shall be the duty of 
such officer to punish the judgment creditor institut- 
ing such examination, by a fine of not less than fifty 
dollars, or by imprisonment for not less than six 
months, or by both such fine and imprisonment.”” By 
these proposed changes the subject of the act will be 
plainly expressed in the title, in compliance with the 
Constitution, and the interests of the judgment debtor 
will be, if possible, more thoroughly protected. Sec- 
tion 2457 merely provides for the punishment of the 
judgment creditor, as for a contempt, iu case he fails 
to pay the costs which may be awarded to the judg- 
ment debtor. But by the proposed section the judg- 
ment creditor would be induced to exert himself to 
the utmost to make things pleasant for the judgment 
debtor. 

I cannot hope to do more than call attention, in this 
general way, to the writings of some of the greatest 
humorists of the present time; but if the attention of 
the public is once directed to their works, they will 
meet with a wide sale. And even if this should not 
be so; evenif this hard and practical age should refuse 
todo homage to King Fun, our legislators may bide 
their time with confidence. Their fame is assured. 
For Lam satisfied that future generations, more ap- 
preciative than our own, will not consider their 
libraries complete unless they contain the comic works 
of the Legislatures of the State of New York. 

J. H. HopKINs. 
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EMINENT DOMAIN — DIVERSION OF PRI- 
VATE WATER-COURSE BY CITY — AS- 


SESSMENT — CLOUD ON TITLE— 
ILLEGAL TAX PAID UNDER 
COMPULSION. 


DELAWARE COURT OF ERRORS AND APPEALS, JUNE 
TERM, 1880. 


MURPHEY v. MAYOR, ETC., OF WILMINGTON. 


The diversion of a private water-course by a municipal cor- 
poration for the purposes of general drainage, at the 
instance and with the acquiescence of the owners, is 
not an exercise of the right of eminent domain, nora 
taking of private property for public use without com- 
pensation. 

When the power is expressly given to it by its charter, such 
corporation may levy the cost of local improvements 
by assessments, in whole or in part, on the property 
specially benefited. 

The collection of such assessments will not be prohibited 
by injunction except under special circumstances, 
such as leave the complainant without any remedy at 
law and bring his case under some one of the recognized 
heads of equity jurisdiction, as of fraud, irreparable 
injury, clouding title to real estate, or the prevention 
of a multiplicity of suits. 

A lien or incumbrance that clouds a title to real estate, so 
as to entitle the owner to relief in equity, is one that is 
regular and valid on the face of the proceedings, but is 
in fact irregular and void from circumstances which 
have to be proved by extrinsic evidence. If the in- 


validity of the assessment is apparent on the record of 
the proceedings by which it was laid, and requires no 
proof aliunde to show it, such assessment does not cast 





a cloud upon title, and the remedy of the owner isina 
court of law. 

If a city ordinance imposes certain conditions which must 
be complied with in order to make a yalid assessment 
or tax, the neglect or omission of the city’s officers or 
agents to comply with any one of the conditions ren- 
ders the tax void; and should the payment of an in- 
valid tax be enforced by a threatened or actual sale of 
property, real or personal, the owner may pay the 
amount of the tax under protest and bring his action 
against the city tc recover back the amount so paid, or 
he may have an action of trespass for the recovery of 
damages ; or, where real estate has been sold under a 
tax levy, the owner may test the validity of the tax by 
an action of ejectment. Another remedy is by a writ 
of certiorari 

Equity will interpose to prevent a multiplicity of suits, but 
multiplicity does not mean multitude, and an injunc- 
tion will not be granted where the object is to obtaina 
consolidation of actions, or to save the expense of 
separate actions. 


gees to restrain the collection of a tax brought 
fi inthe Court of Chancery for Newcastle county 
by William A. Murphey and others against the Mayor 
and City Council of Wilmington and others. Froma 
decision of the chancellor dismissing the bill, com- 
plainants appealed. 

Jdward G. Bradford, for appellants. 

Samuel A. MacAllister, for respondents. 


Wages, J. The appellants, who were complainants 
below, obtained a preliminary injunction restraining 
the defendant corporation from enforcing the payment 
of an assessment which had been laid on certain real 
estate belonging to complainants, on Monroe street, in 
the city of Wilmington, for the construction of a pub- 
lic sewer. After a hearing before the chancellor, on 
bill, answer and depositions, the bill was dismissed, 
and thereupon an appeal taken to this court. The 
transactions which led tothe application for an injune- 
tion are fully set forth in the bill, but the material 
charges on which the complainants rely for equitable 
relief are that the city’s officers and agents acted with- 
out lawful authority, both in the construction of the 
sewer and inthe manner and mode of laying the assess- 
ment, and that the latter is therefore illegal and void. 
It is charged that the sewer was made for the purpose 
of diverting a small water-course which had previously 
flowed through a portion of the property now assessed, 
and not for the purpose of general drainage; that the 
diversion of the water-course was the exercise of the 
right of eminent domain without authority, the city 
government not being invested with legal power to 
divert the stream; and that, even admitting the pos- 
session of the power, the assessment was illegal and 
void by reason of the neglect or failure of an officer of 
the city to perform an essential duty in relation 
thereto, the performance of which duty was necessary 
to the making of a legal and valid assessment. It ap- 
pears from the papers on file that the water-course was 
not only of no value to any of the complainants, or to 
the former owners of the assessed property, but by 
reason of its being an outlet for the refuse of factories 
and slaughter-houses located higher up the stream, 
was at times a positive nuisance, so that one or more 
of the complainants, with some sixty residents in the 
same neighborhood, signed a petition addressed to the 
city council, requesting that a culvert might be con- 
structed to carry off by perfect drainage all the water 
coming from above, and thus prevent a continuance of 
what the petitioners represented to be a source of dan- 
ger to the public health. The fact is not disputed that 
the petitioners contemplated the construction of the 
sewer in Monroe street as being the best and most 
effectual means of removing the difficulties and annoy- 
ances of whichthey complained. The sewer was made 
under and along Monroe street, from a point above to 
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a point below the complainant’s land, at a cost of 
$7,266.35, being at the rate of $9.98 per lineal foot, and, 
the water-course being turned into it, the nuisance was 
entirely abated. There was some attempt to show 
that the city was in fault in causing the nuisance by 
not keeping that part of the water-course which was 
below the complainant's land open and unobstructed, 
and thus backing up the waters, but the evidence does 
not sustain this. The surface of some of the com- 
plainants’ land was depressed below the banks of the 
stream and the grades of the surrounding streets, 
making a basin in which, during heavy rains, the 
flooded waters would collect and remain until carried 
off by absorption or evaporation. On the completion 
of the sewer a statement of its cost was presented to 
the city council, which body ordered that one-half of 
the said cost should be paid out of the city treasury, 
and directed that a portion of the remainder, amount- 
ing in all to $1,036.92, should be charged against ‘‘ the 
estate of John Montgomery,” a former owner of the 
land, now belonging to the complainants, and of which 
he had died seized and intestate. The property had 
descended to the children and heirs of John Mont- 
gomery, and had continued in their possession as co- 
parceners until a short time before the entry of the 
assessment upon the lien book of the city. The descrip- 
tion in the lien book is a general one, being for 257.8 
feet on the west side of Monroe street, between Second 
and Frout streets, and for 157.8 feet on the south-east 
corner of Second and Monroe streets. The complain- 
ants, by claiming ownership of the assessed property, 
have established its identity and thus removed any 
objection to the generality and indefiniteness of its 
description. 

The answer, admitting property in the complainants, 
and the diversion of the water-course, claims that the 
latter was done at the instance and with the knowledge 
and approval of the complainants; that the sewer was 
made for general drainage, and that the assessment 
was regularly and legally imposed. The cost of the 
sewer was reported to the city council on May 29th, 
1873, and the matter of the assessment appears to have 
been considered by that body at several subsequent 
meetings until September 11th, 1873, when it was finally 
approved and ordered to be entered on the lien book. 
In the meantime, in the month of June, in the same 
year, the assessed property was sold at public sale, by 
an agent duly appointed for that purpose by the beirs 
of John Montgomery. The land was divided into 
building lots and sold to sundry purchasers, now the 
complainants. The agent retained out of the proceeds 
of the sale a sufficient sum to pay the assessment, in 
fulfillment of a condition previously announced, that 
the assessr.ent would be paid, and the land sold 
*clear."’ Part of the money so retained by the agent 
he afterward paid over to the heirs, who protested 
against the validity of the city’s claim. One of the 
purchasers and a party to the bill deposed that the 
value of the property was increased $3,000 by the 
sewer. 

An amendment tothe charter of Wilmington, passed 
January 30th, 1866, confers upon the city council the 
entire jurisdiction and control of the drainage of the 
city, with power to pass ordinances for the opening of 
gutters, drains and sewers, and for the regulating, 
maintaining, cleansing and keeping the same and the 
natural water-courses, runs and rivulets within the 
city limits, open, clear and unobstructed, and for the 
entry upon private land for such purposes, and by gen- 
eral regulatious to prescribe the mode in which the 
work shall be done, and who shall bear the expense 
thereof, and in its discretiou to assess the costs thereof 
upon the persons and property, real and personal, of 
those particularly benefited thereby, or of those hold- 
ing lands through, or along which, said sewers, drains 
aud water-courses shall flow or pass, and prescribe the 


mode of collection 








thereof. The statute provides 
that private property shall not be taken for public use 
without just compensation, but is silent as to the 
mode in which such compensation shall be ascertained. 
A city ordinance passed June 21st, 1866, by virtue of 
the authority thus given, sets out in detail the manner 
in which the cost of constructing sewers, etc., shall be 
assessed. It makes it the duty of the street commis- 
sioner to keep an accurate account of the cost of such 
construction, and through the street committee, to 
report the same to the council, together with a list of 
the persons and estates particularly benefited thereby, 
as well as of those holding lands through, or along 
which, said sewers shall pass, and an estimate of the 
value of the lands upon which said expense ought to 
be assessed, the said value to be estimated independ- 
ently of buildings or improvements. The city council 
may, or may not, order any part of such expense to be 
paid out of the general fund, and the whole or re- 
mainder, as the case may be, shall be apportioned 
among those persons and estates particularly benefited, 
or among those holding lands, along which the sewer 
shall pass. If the owners be unknown, the assessment 
shall be generally against the lot or premises by par- 
ticular or general description. The assessment, being 
approved by council, shall be entered on the lien book, 
and may be collected by warrant under the hand and 
seal of the mayor. 

The bill denies the authority of the city to lay a 
special tax for the payment of the sewer, and assumes 
that the expense should be wholly defrayed out of the 
funds produced by general taxation. But the position 
most earnestly contended for by the complainants is, 
that the city having constructed a work partly for an 
unlawful object, namely, the diversion of a natural 
water-course without license from the owners thereof, 
such unlicensed act of diversion, being outside of its 
chartered powers, taints the entire work with illegality, 
and no portion of the expense can be lawfully assessed 
on the property holders, notwithstanding that another 
and a lawful end may have been intended at the same 
time. The doctrine insisted on is, that where a tax or 
assessment is laid partly for a legal and partly for an 
illegal purpose, and such tax or assessment is entire 
and indivisible, the whole tax or assessment is illegal 
and void. The evidence, however, does not warrant 
the application of this principle to the present case. 
The city had the power, under the statute of 1866, to 
regulate and change'’the flow or direction of the natural 
draius and water-courses within its limits, to construct 
sewers and to assess the cost upon the owners of prop- 
erty specially benefited. No authority is given to in- 
vade or appropriate private property without compen- 
sation; this is expressly prohibited. It is true, the 
statute does not point out any way of fixing the com- 
pensation, but in this instance there was no necessity 
for ascertaining what might be due for taking for 
public use a property which was worthless and detri- 
mental to its owners who asked for its removal asa 
boon and have derived a profit from its loss. These 
owners, and their privies in estate, stood by and saw 
the preparations made for depriving them of their 
property, without remonstrance or objection. The 
building and completion of the sewer occupied several 
months, and its uses and objects were well known. 
No attempt was made to interfere with the work, nor 
was the diversion of the water-course objected to. 
Some of the complainants requested the city council 
to carry off by perfect drainage the waters coming 
from above, and no word of disapproval was heard 
until the parties benefited were called upon to con- 
tribute to the payment of the expense. These facts 
admit of but one interpretation. The diversion having 
been made with the consent and approval, and to the 
evident advantage of the property owners, the action 
of the defendant corporation was not illegal or wltra 
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vires. The water-course had no existing or prospective 
value for the driving of machinery or for domestic 
uses, and by its continuance in its old channel rendered 
the lots through which it flowed unsalable. Its appro- 
priation by the city was more of a public burden than 
a public benefit, while it afforded a special and advan- 
tageous relief to the lot-owners. Such an appropria- 
tion, under all circumstances, does not fall within the 
definition of the exercise of the right of eminent 
domain. We may therefore dismiss the further con- 
sideration of the want of power in the city, under the 
statute of 1866, to make the diversion complained of, 
and direct our attention to the other points presented 
on behalf of the complainants. 

That the expense of local improvements, in a town 
or city, may be met by local assessments, in whole or 
in part, appears to be so well established as to require 
no discussion. Stroud v. Philadelphia, 61 Penn. St. 
255; 2 Dill. on Mun. Corp. 596 and notes. But when, 
under what conditions, and to what extent, a court of 
equity should interfere to prevent the collection of 
such assessments, are questions which have not been 
uniformly decided. The inconvenience and confusion 
which might be caused by an indefinite delay in the 
receipt of municipal or other public revenues, and the 
serious embarrassments that might follow such delay, 
are obvious, and courts of equity have therefore 
been disinclined to put any obstacle in the way of their 
prompt collection, except under special circumstances, 
such as left the complainant without any remedy at 
law, or where it was clear that the tax had been im- 
posed without authority and was absolutely void. 
Even in the latter case, where the only question is one 
of excessof authority, depending on purely legal prin- 
ciples, it is doubtful whether equity should interpose. 
Those courts which most closely adhere to the distinc- 
tions between legal and equitable jurisdiction have 
generally refused to interfere by injunction with mu- 
nicipal assessments, except in cases which come under 
some one of the recognized heads of equity jurisdisc- 
tion, and the doctrine is universally accepted that the 
collection of a tax will not be enjoined except upon 
the clearest grounds. The most important question, 
therefore, to be considered, is that of jurisdiction; for 
although the arguments addressed to us by counsel 
were chiefly directed to other matters, this question 
was not waived, but it was expressly contended on the 
part of the city that the complainants, whatever might 
be their rights in a court of law, were not entitled to 
redress in a court of equity. 

The complainants insist upon their right to an in- 
junction for the reason, that the assessment being 
illegal and void, a threatened sale thereunder for its 
collection casts a cloud upon their titles which they 
have no adequate legal remedy to remove; that such 
sale would cause them an irreparable injury; that 
some of the complainants having only an equitable 
title are absolutely without any remedy at law; and 
that to refuse the writ would lead to circuity of action 
and a multiplicity of suits. These are recognized 
heads of equity jurisdiction and we are to inquire 
whether the complainants’ case falls under any one of 
them. 

Is this assessment a cloud upon their titles? It is not 
every irregular or even void assessment that clouds a 
title. A lien or incumbrance, to throw ashadow upon 
title to real property so as to give the owner a right to 
relief in equity, must be one that is regular and valid 
on its face, but is in fact irregular and void from cir- 
cumstances which have to be proved by extrinsic evi- 
dence. The test is well defined in Heywood v. City of 


Buffalo, 14 N. Y. 539, to be where there is an apparent 
validity in the incumbrance and a total invalidity in 
fact which can only be proved by evidence aliunde. If 
the authority under which the assessment was made 
is unconstitutional, or if the power to tax is conceded, 








and the officers intrusted with the duty of fixing the 
tax rate have exceeded their authority, or if from any 
other cause, appearing on the face of the proceedings, 
the tax is irregular and void, it will not affect the title, 
the defect being visible and undoubted. But a tax 
may be, from all that appears to the contrary, entirely 
regular and valid, the authority to levy it may be un- 
disputed, and every preliminary step necessary to be 
taken by way of notice to the owners of property and 
its valuation, the amount of revenue to be raised and 
the final apportionment, may have been, on the face of 
the record, in strict compliance with the requirements 
of the law, and yet by reason of fraud, corruption or 
neglect on the part of the officer making the assess- 
ment the tax is void. The record may be false. 
Notice to owners and valuation of property may not, 
in fact, have been made, or the assessing officer may 
have conspired to make an unjust and partial assess- 
ment. An assessment or tax made and levied in the 
manner supposed, being apparently regular and legal, 
and in reality arbitrary and corrupt, but requiring ex- 
trinsic evidence to establish the fact, casts a cloud 
upon title. The contention here is, that the statute of 
1866, which grants power to the city to regulate or 
change, within its limits, the course of natural rivu- 
lets, to construct sewers and assess the costs upon the 
parties specially benefited hy the improvement, is un- 
constitutional, in so faras it undertakes to give the 
right of taking private property without providing any 
mode of ascertaining the amount of compensation to 
be paid to the owner; and that waiving this objection, 
and admitting the statute to be valid, certain condi- 
tions precedent, prescribed by the city ordinance, and 
which must be observed in order to make a legal as- 
sessment, have not been complied with. Itis the duty 
of the street commissioner, under the ordinance, when 
he reports to the city council the cost of constructing 
a sewer, to present at the same time an estimate of the 
value of the lands upon which said expense ought to 
be assessed, the value of such lands to be estimated 
independently of any buildings or improvements 
thereon. It is charged that the commissioner failed to 
perform his duty in this respect, and that the records 
and proceedings of the city council do not show, nor 
does it appear from any other source, that the required 
estimate of value was made or presented. The only 
answer to this is the presumption that official duties 
have been regularly fulfilled. Without entering into 
any inquiry as to the effect of this alleged omission of 
duty by the commissioner, it is sufficient to know that 
the omissioh appears on the face of the proceedings. 
Conceding, then, all that is claimed by the counsel for 
the complainants, the assessment is void by reason of 
its inherent defects. An unconstitutional law confers 
no authority, and if a city ordinance imposes certain 
conditions which must be complied with in order to 
make a legal tax, the failure to comply with any one 
of the conditions renders the tax void, so that on one 
hand, the city council having acted without authority, 
and on the other, in violation of its own self-imposed 
restrictions, the assessment is not binding, creates no 
lawful lien, and does not cloud the titles of the com- 
plainants. But all these matters are wholly within the 
jurisdiction of a court of law, to be determined by an 
examination of the statute, an inspection of the jour- 
nals and records of the city government connected 
with this particular assessment, and do not call for 
any outside evidence for the purpose of ascertaining 
the validity of the tax. Authority in support of this 
view of what makes a clouded title may be found in 
the opinion of Chancellor Walworth, in Wiggin v. 
Mayor of New York, 9 Paige, 23, a case involving the 
validity of an assessment for the opening of a street. 
“If the whole proceediugs,’”’ says the chancellor, “in 
relation to the opening were absolutely void in law, 
aud that fact appears upon the face of the ordinance 
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itself, a sale for the assessment upon the claimants’ 
lots would not even create a cloud upon his title. For 
as every person must be presumed to know the law, a 
proceeding which is upon its face not only illegal, but 
absolutely void, does not constitute a cloud upon the 
title to real estate against which a court of equity will 
relieve.” In Van Doren v. Mayor of New York, 9 
Paige, 389, the same eminent judge, reaffirming the 
principle of the previous case, adds: ‘A valid legal 
objection appearing upon the face of the proceedings, 
through which the adverse party can alone claim any 
right to the complainants’ land, is not in law sucha 
cloud upon the complainants’ title as can authorize a 
court of equity to set aside or stay such proceedings. 
But where the claim of the adverse party to the land 
is valid upon the face of the instrument, or the pro- 
ceedings sought to be set aside, as where the defend- 
ant has procured and put upon record a deed obtained 
from the complainant by fraud, or upon a usurious 
consideration, which require the establishment of ex- 
trinsic facts to show the supposed conveyance to be 
inoperative and void, a court of equity may interfere 
and set it aside asacloud upon the real title to the 
land.”” The chancellor cites Simpson v. Lord Howden, 
3 My. & Craig, 97, in which it was decided that there 
is no jurisdiction in equity to order a legal instrument 
to be delivered up, on the ground of an illegality which 
appears upon the face of the instrument itself. In 
Pixly v. Huggins, 15 Cal. 127, it was held that if the 
sale which it was sought to restrain is such, that in an 
auction of ejectment brought by the purchaser under 
the sale, the real owner would be obliged to offer evi- 
dence to defeat a recovery, then such acloud would 
be raised as to warrant the interference of equity to 
prevent the sale. High on Injunction, § 272, recog- 
nizes the same rule as settled by the general current of 
authorities which draw a distinction between cases 
where the invalidity or illegality charged as the cloud 
is shown by evidence dehors the record, and where it 
appears upon the face of the proceedings. And while 
in the former case the relief is freely granted, in the 
latter courts of equity will not interfere. To the same 
effect is Heywood v. City of Buffalo, already cited, ap- 
proved by Ewing v. St. Louis, 5 Wall. 413, and by Dows 
v. Chicago, 11 id. 108. In Ewing v. St. Louis, the court 
say, that with the proceedings and determinations of 
inferior boards or tribunals of special jurisdiction 
courts of equity will not interfere, unless it should 
become necessary to prevent a multiplicity of suits or 
irreparable injury, or unless the proceeding sought to 
be annulied or corrected is valid upon it# face, and the 
alleged invalidity consists in matters to be established 
by extrinsic evidence. The most recent case on this 
point that has come under our notice is Wells v. City 
of Buffalo, 21 Alb. L. J. 234, which was an application 
to set aside an assessment as acloud upon the title to 
the plaintiff's land on the ground that the statute au- 
thorizing the assessment was unconstitutional, and the 
court held that no cloud could be created by an assess- 
ment which was void upon its face, and dismissed the 
complaint. 

The owner of personal or real property, seized or sold 
under execution for the collection of an illegal muni- 
cipal tax, has an adequate remedy at law, either by 
paying under protest the amount demanded, and 
bringing an action against the city to recover it back, 
or by an action of trespass for the recovery of dam- 
ages. In the case of a sale of real property under 
a void assessment, as in the case of a sale by 
a sheriff on a void judgment, the purchaser buys 
at his peril, and the owner may fold his arms in de- 
fiance, or if dispossessed, maintain his rights by an 
action of ejectment. Under such circumstances the 
owner can sustain no irreparable injury and would 
suffer a loss only by his own passive submission toa 
wrong. A party claiming title under a corporation tax 





sale must show that every prerequisite to the power of 
sale has been complied with, and compliance with law 
must appear on the face of the proceedings. 2 Dill. on 
Mun. Corp. 658; Collector v. Day, 11 Wall. 113. 

A writ of certiorari will afford the owner of prop- 
erty, subject to an illegal assessment, another mode of 
redress or relief. This remedy is expressly referred to 
as an appropriate one by Mr. Justice Field, in deliver- 
ing the opinion of the court in Ewing v. St. Louis, and 
is approved by Judge Dillon in his excellent work on 
Municipal Corporations. That learned author re- 
marks: ‘*The unquestionable weight of authority in 
this country is, if an appeal be not given, or some 
specific mode of review provided, that the superior 
common-law courts will, on certioruri, examine the 
proceedings of municipal corporations, even although 
there be no statute giving this remedy; and if it be 
found that they have exceeded their chartered powers, 
or have not pursued those powers, or have not con- 
formed to the requirements of the charter or law 
under which they have undertaken to act, such pro- 
ceedings will be reversed orannulled. An aggrieved 
party is, in such case, entitled to a certiorari ex debito 
justitie.”’ 2 Dill. on Mun. Corp. 740. 

Equity will interpose, in a proper case, to prevent a 
multiplicity of suits, excessive litigation, or circuity 
of action. <A court of equity, on a bill being filed for 
a discovery, will sometimes proceed to take jurisdic- 
tion of all the matters in controversy between the 
parties, instead of sending them to a court of law, and 
thus avoid circuity of action. And so, to prevent a 
multiplicity of suits, as of one against many, or of 
many against one, in relation to the same cause of 
action, the aid of equity may be invoked. But multi- 
plicity does not mean multitude, and equity will not 
interfere where the object is to obtain a consolidation 
of actions, or to save the expense of separate actions. 
Sheldon vy. Center School Dist., 25 Conn. 224; Dodd y,. 
City of Hartford, 24 id. 232; Lord Tenham v. Herbert, 
2 Atk. 483; Eldridge v. Hill, 2 Johns. Ch. 283. Or 
where the claim of right rests on amere question of 
law, as for ascertaining the legality of the proceedings 
of amunicipal corporation. West v. Mayor of Albany, 
10 Paige, 539. Chancellor Kent, in Eldridge v. Hill, 
supra, says: ‘“‘ Enjoining litigation at law seems to 
have been allowed in only one of those two cases, 
either where the plaintiff has already established his 
right at law, or where the persons who controvert it 
are so numerous as to render au issue under the direc- 
tion of this court indispensable to embrace all the par- 
ties concerned, and to save multiplicity of suits.” A 
distinction is also to be observed between bills for the 
prevention of multiplicity of suits or bills of peace, 
whose object is the suppression of useless and vexa- 
tious litigation, and cases where the real object of the 
relief sought is the consolidation of a number of suits 
of like nature, since in the former class of cases courts 
of equity may properly enjoin, but in the latter they 
will refuse to interfere. Thus, where an injunction 
was asked to stay proceedings in ninety-two actions of 
ejectment, until one or more might be tried, the par- 
ties, pleadings, title and testimony being the same in 
all the cases, the relief was refused, the real object 
sought being a consolidation of the actions which a 
court of law might properly grant. High on Inj. 829; 
Peters v. Provost, 1 Paine’s C. C. 64. In Penn. Coal Co. 
v. Del. & H. Canal Co.,'31 N. Y., it was said that where 
aright can only be adequately protected or enforced 
by ruinous and expensive lawsuits, courts of equity 
have interposed their jurisdiction, and have given the 
party redress by injunction, specific performance or 
other adequate relief, in order thereby to prevent liti- 
gation and the mischief which results from it. Bills 


of peace, says another authority, have been sustained 
by the court to settle the rights of parties in a single 
suit, in cases where the questions to be determined 
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were questions of fact, or mixed questions of law and 
fact. But no such bill can be sustained to restrain a 
defendant from suing at law, where the rights of the 
parties depend upon a question of law merely, and 
where the defendant ina suit at law must eventually 
succeed in his defense, without the aid of a court of 
chancery, if the law is in his favor. West et al. v. 
Mayor of Albany, supra. The real object sought to be 
reached by the complainants being a consolidation of 
their actions, or remedies, against the defendant cor- 
poration, they have not presented sucha case on the 
facts and the law as would warrant a court of equity 
in taking cognizance of their controversy to the ex- 
clusion of a common-law court, which has all the 
necessary jurisdiction and power to grant them full 
and adequate redress. It would be an evasion of prin- 
ciple to allow a dozen or twenty property owners to 
tie up the hands of a tax collector, while the individual 
owner was compelled to seek his remedy in a court of 
law. <A combination of taxables could at any time 
arrest the operations of a municipal government by 
enjoining the collection of taxe’ and thus subordinate 
public to private interests. 

The charge that some of the complainants, being 
only equitable owners of a portion of the real estate 
subject to the lien of the assessment, are absolutely 
remediless at law, would furnish a strong reason for 
interference if they were not represented by a trustee 
duly appointed, who has accepted the trust, is acting 
in that capacity, and has signed the bill of complaint. 
Holding the legal title to the land, he is in all respects 
competent to protect the rights and interests of his 
cestuis que trust in a court of law. 

The application for an injunction being unsupported 
by the facts and the settled principles and practice of 
equity, as we understand them, we think the bill was 
properly dismissed by the chancellor. In coming to 
this conclusion we have purposely abstained from ex- 
pressing any opinion on the sufficiency of the main 
objections to the assessment. The appropriate tribu- 
nal for their settlement is the Superior Court, by which 
they can be heard and determined without interrupt- 
ing for a single hour the collection of the public taxes, 
and without impairing the rights or injuring the prop- 
erty of the complainants. 

Decree affirmed. 
—_ >___—_—_—_ 


MAIL AGENT ON RAILROAD A PASSENGER. 
PHILADELPHIA COMMON PLEAS, SEPT. 4, 1880. 


Price v. PENNSYLVANIA RAILROAD Co. 


Where a railway company received a gross sum for trans- 
porting the mails and route agent overits lines, held, 
that such route agent was a passenger and the company 
were liable where he was killed by reason of its negli- 
gence while travelling on its trains. 


CTION for the death of plaintiff's husband, who 
was killed while travelling as mail-route agent on 
one of defendant’s trains, by a collision caused by de- 
fendant’s negligence. The jury found for plaintiff for 
$5,000, subject to the opinion of the court upon the 
question whether deceased was, at the time of his 
death, a passenger or employee of defendant. Other 
facts appear in the opinion. 

Barton & Sons, for plaintiff. 

Hampton & Dalzell, for defendant. 

Ewrna, P. J. While lawfully on the train of the 
defendant company on the way from Blairsville to 
Pittsburgh, the husband and father of the plaintiffs 
was killed by a collision of trains resulting from the 
gross negligence of defendant’s agents. He was not 


an employee of the company; he was in his proper 
place, guilty of no misconduct or negligence. 


The 





plaintiffs are clearly entitled to recover unless pre- 


cluded therefrom by the terms of the first section of 
the act of 4th April, 1868(P. L., p. 58), which is as 
follows: 

“That when any person shall sustain personal injury 
or loss of life while lawfully engaged or employed on 
or about the roads, works, depots and premises of a 
railroad company, or in or about any train or car 
therein or thereon, of which such person is not an em- 
ployee, the right of action and recovery in all such 
cases against the company shall be such only as would 
exist if such person were an employee. Provided, that 
this section shall not apply to passengers.”’ 

The plaintiff's husband was “route agent” for the 
United States post-office department, travelling daily 
over defendant’s road from Allegheny city to Blairs- 
ville and return, in charge of the United States mails, 
receiving and delivering mails at intermediate stations, 
and assorting and delivering the mails at the termini 
of the trip. 

Under the statutes and regulations of the post-office 
department the defendant company received a gross 
sum for transporting the mails and the route agent; 
likewise furnishing a car properly fitted for the pur- 
pose. Is the case governed by the act of assembly 
above quoted? 

At common law the action would have abated at the 
death of A. J. Price. If plaintiffs are entitled to re- 
cover it is by virtue of the 26th section of the act of 
3lst April, 1846, chartering the company and the act 
of 15th April, 1851. The right to recover in such cases 
being a statutory right, the Legislature had power to 
modify and restrict that right as to any or all classes of 
persons. We are, therefore, unable to see that tho fact 
that Mr. Price was at the time of the injury in the 
employ of the United States government has any effect 
on the question. We know of no sanctity or superior 
right created by such employment, nor do we conceive 
that it would affect the question had the deceased been 
on an inter-State route. The right to recover is based 
wholly on the laws of Pennsylvania. This act of 1868 
has received authoritative construction in Kirby v. 
Penn. R. R. Co., 76 Penn. St. 506, and in Richard v. U. 
Pa. R. R. Co.,7 W. N.C. 77. The terms of the act 
are very broad. It includes all persons lawfully em- 
ployed in or about the roads, trains, cars, etc., of the 
railroad company. The terms of the section being so 
broad the minds of the Legislature seem to havo been 
directed to the danger of going beyond the supposed 
evil intended to be remedied and the proviso is added: 
‘* This section shall not apply to passengers.” 

To our minds it is very clear that Price was lawfully 
employed on the train of the defendant, at the time 
of his injury, and unless saved by the proviso as to 
passengers, the plaintiffs cannot recover. 

Was Price a passenger? Webster defines a passen- 
ger: “One who travels in some conveyance as a stage 
coach or steamboat.”’ The fact that a man is employed 
on his travels does not exclude him from being a pass- 
enger in the popular acceptation of the term, nor does 
it in view of the statute, else why the proviso except- 
ing passengers? While in our view of the case the 
deceased was carried for hire,in view of the many 
authorities, some of which will hereafter be referred 
to, we deem it immaterial as to whether or not he was 
carried for hiro or carried free, nor is it material that 
he was carried on the contract of another with de- 
fendant. 

In the case of Collett v. L. & N. W. Railway, 16 Q. 
B. 984, plaintiff was a mail agent travelling in the 
course of his employment on defendant's train. The 
mail and agents were carried under the directions of 
an act of Parliament and regulations similar to those 
of our case —except that the agent was to be carried 
free. Plaintiff was injured by negligence of defend- 
ant’s servants. It was held to be immaterial that he 
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was carried underacontract with the government. 
That he was a passenger carried by consent of the com- 
pany, to whom they owed the duty to carry safely. 

In the case of Nolton v. Western R. R. Co., 15 N. Y. 
444, plaintiff was a mail agent carried under the same 
statute and orders as was Price, when he (plaintiff) was 
injured by the gross negligence of defendant’s em- 
ployees. Held, that he was entitled to recover asa 
passenger to whom the company owed a duty. 

In Yeomans v. Contra Costa Steam Nav. Co., 44 Cal. 
71, the plaintiff was agent or messenger for Wells, 
Fargo & Co., and was carried under a contract of the 
express company with the defendant, whereby the de- 
fendant agreed to the freight and messenger for a fixed 
mouthly compensation. The plaintiff, while on the 
car of the defendant company, was injured by reason 
of the negligence of defendant's servants. Held, that 
the plaintiff was a passenger and entitled to recover. 

In Blair v. Erie R. R. Co., 66 N. Y. 313, the plaintiff 
was an express agent on the train in the course of his 
business, in pursuance of a contract, whereby the rail- 
road company contracted to transport the freight of 
the express company fora certain consideration, and 
to transport the money safes and messengers free of 
charge. Plaintiff was allowed to recover. In argu- 
ment of the case the court treated the agent as a pass- 
enger, carried without hire. 

In Hlammond vy. N. FE. R. R. Co., 6 Richardson (D. 
C.), 130, the plaintiff was a route agent in performance 
of his duty when injured by the negligence of the de- 
fendant’s employees. The conditions were precisely 
similar to those of our case. The court held plaintiff 
entitled to recover, clearly putting it as a case of a 
passenger, although not in terms calling him such. 

In Penn. R. R. Co. v. Henderson, 1 P. F. Smith, 315, 
plaintiff's husband was a drover in charge of his cattle 
on defendant's train, he riding on a drover’s pass, 
directing the conductor of the passenger car attached 
to stock train, to pass the bearer in charge of his stock 
in certain cars. In an exhaustive opinion the court 
held the plaintiff entitled to recover for the death 
occurring by the negligence of defendant's agents. 
Throughout the whole opinion the decedent is treated 
as a passenger; numerous other cases are to the same 
effect. In most of these cases the person injured was 
employed on the train, the travel being but an inci- 
dent of the employment. 

In the case before us, while Price was employed, he 
was not in any way responsible for the running of 
trains. The conductor had no more power over him 
and no less than over any other passenger on the train. 
He had his proper place on the train, but that and his 
regular travel was all that distinguished him from the 
other passengers. 

The case of the Penn. R. R. Co. v. Henderson, and 
several of the other cases cited, had been decided be- 
fore the passage of the act of 1868. It isa fair pre- 
sumption that the Legislature had this class of cases in 
view when the proviso excepting passengers was in- 
serted. Being of the opinion that the deceased, at the 
time of his injury, wasa passenger on defendant’s train 
within the meaning of the proviso of the act of 1868, 
the plaintiff is entitled to recover. 











REPLEVIN IN STATE COURT OF GOODS 
SEIZED UNDER FEDERAL PROCESS. 
MICHIGAN SUPREME COURT, OCTOBER 13, 1880. 
HEYMAN V. COVELL. 

Defendant, as United States marshal, underan execution 
from a Federal court against plaintiff's husband, seized 
goods belonging to plaintiff. Held, that plaintiff could 
maintain replevin against defendant for such goods in 
a State court. 





CTION of replevin for goods seized by defendant as 
United States marshal. The opinion states the 
case. 





Norris & Uhl, for plaintiff in error. 
Butterfield & Withey, for defendant in error, 


CAMPBELL, J. Mrs. Heyman, the plaintiff, sued de- 
fendant in replevin for certain goods, which, as we 
understand the finding, the court below held were 
unlawfully taken from her by defendant, but never- 
theless gave judgment in hisfavor. Defendant at the 
time the goods were replevied held them as United 
States deputy marshal, under an execution issued from 
the Circuit Court of the United States forthe Western 
District of Michigan, against one Adolph Heyman, 
who was plaintiff's husband. There are no legal con- 
clusions set out in the finding, and there are some facts 
set out which would seem to indicate that there were 
questions discussed concerning the validity of plaintiff's 
title. We have had some doubt whether the court 
below did not err in failing to find more specifically as 
requested. But the facts actually found show title in 
plaintiff and show nothing to controvert it. We shall 
assume, therefore, what has been assumed by counsel 
for both parties, that the ground of the decision was 
that defendant’s possession, though wrongful, must 
prevail over State process issued in favor of the real 
owner. And we shall consider the record as involving 
the question whether a United States marshal, by seiz- 
ing the property of a stranger to the execution in his 
hands, can cut off the right of the owner to recover 
his property thus wrongfully seized. For the right is 
effectually cut off if it cannot be replevied in the State 
court, when there is no remedy provided by law for 
trying the title anywhere else. 

The case supposed to stand in the way of this remedy 
is Freeman v. Howe, 24 How. 450. The language of 
that case does, when taken by itself, tend to sustain 
the claim of defendant, and if it were applicable here, 
and not affected by subsequent decisions, we should 
be disposed (as stated in Carew v. Mathews, 41 Mich. 
576) to regard it as perhaps disposing of the case. But 
when this decision is considered in the light of other 
decisions which are recognized as binding in the 
United States courts, we think it has no force when 
applied to the issue before us. The only ground of the 
decision was that the property there in controversy was 
in the custody of the United States court for legal pur- 
poses, and that an effectual remedy existed in that 
court to tryand determine the rights of the adverse 
claimant. If this was so there was little room for dis- 
cussion. The remedy there suggested was a bill in 
equity, which it was said would not be treated asa 
separate suit but only as a collateral proceeding in the 
same suit. And reference was there made to some 
other cases in which the question decided was, not 
whether one jurisdiction could interfere with another, 
but whether the remedy in equity was a proper remedy 
to protect the particular rights in controversy. In 
Freeman v. Howe, there can be little doubt that there 
was aremedy in equity so far as the subject-matter 
was concerned, for the complaining parties were rail- 
road mortgagees in trust and the property replevied 
by them was taken in that capacity against a levy not 
by execution, but under mesne process. 

There was certainly some force in the suggestion that 
the remedy was there adequate, and the fact that the 
property was in the custody of the court was assumed. 
Possibly that is true in some cases in regard to prop- 
erty held under mesne process. But such has not been 
the view concerning property held under final process, 
and it has been uniformly held that a marshal isa 
trespasser and in no way protected by his process when 
he seizes the property of a stranger. 

In Buck v. Colbath, 3 Wall. 334, the action was tres- 
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pass, and therefore all that was said about other reme- 
dies was obiter. But it was distinctly intimated that 
the difficulty did not arise except concerning ‘property 
actually or coustructively in the possession of the 
court, and while litigation was still pending. Property 
under mesne process is in some cases the only basis of 
jurisdiction, and it is often subject to disposition for 
various purposes pendente lite, so that it may not only 
be discharged from seizure but may sometimes be dealt 
with otherwise. This creates at least a colorable, if 
not a real distinction, and may give some force to the 
claim that it is in,the custody of the court, although 
we are not prepared to say the distinction is usually in 
fact very important. The case of Bucky. Colbath is 
significant in confining the doctrine of conflict to in- 
terference with the action of courts, and in holding 
that a marshal who levies on the property of a stranger 
is in no sense acting under process unless the writ 
directs the seizure of the specific property taken. The 
distinction between writs against specific property and 
those against undescribed property of named persons 
is made the turning point. And it was said emphati- 
cally that the plaintiff in error is mistaken when he 
asserts that the suit in the Federal court drew to it the 
question of title to the property, and that the suit in 
the State court against the marshal could not with- 
draw that issue from the former court. No such issue 
was before it, or was likely to come before it, in the 
usual course of proceeding in such a suit. 

In the subsequent case of McKee v. Rains, 10 Wail. 
22, it was held that atrespass suit by athird person 
against a marshal could not be removed into a court of 
the United States, because his levy could not be re- 
garded as made under any authority of the United 
States. This is certainly equivalent to holding that 
he is no better off than if he had no process, and it is 
difficult to conceive how it leaves any room for hold- 
ing that a disturbance of his wrongful possession is 
an interference with the court. 

It would not be, we suppose, competent for Congress 
or any State, even by positive enactment, to deprive 
the owners of property of the right to vindicato their 
title by legal process in a judicial trial. There is 
no legislation which provides any method whereby 
Mrs. Heyman could secure her rights in the United 
States court against Covell. Unless she has sucha 
remedy in duc form of law her only resort must be to 
the State courts, and this is recognized in McKee v. 
Rains as well asin Slocwm v. Mayburry, 2 Wheat. 2. 
It was indeed held in Freeman v. Ilowe, that equity 
would relievo in that_particular instance, and was said 
that it would in any case of wrongful levy on a third 
person’s goods. If this were so, the case would not be 
difficult of redress. But it has since been held that 
there is no such remedy. In Van Norden v. Norman, 
99 U. S. 378, a bill in equity was filed in the Circuit 
Court of the United States for the district of Louisiana 
to secure protection and restoration against a marshal’s 
levy under au execution from the same court, and the 
Circuit Court made such adecree. But on appeal to 
the United States Supreme Court it was held that re- 
plevin was the proper remedy to regain possession, or 
some similar proceeding in the nature of a common- 
law replevin, and that equity had no jurisdiction. The 
decree was reversed for want of jurisdiction, without 
prejudice to au action at law or other redress. 

If there is no remedy by bill in equity then it follows 
that a common-law action is the proper redress, and 
such action can only be brought in a court of the 
United States where the parties are such as to confer 
jurisdiction; and in such cases the statutes have made 
the jurisdiction concurrent with power of removal 
under certain circumstances. In the present case it 
does not appear that suit could have been brought any- 
where but in the State court, and the case has gone to 
judgment in the usual course. We think there was no 





ground for refusing redress to plaintiff, and that she 
was entitled to judgment on the finding. 

Judgment must be reversed with costs and judgment 
entered for plaintiff with nominal damages of six 
cents. 

Cooley, J., dissented. 

——__.______ 


NEW YORK COURT OF APPEALS ABSTRACT. 
ARBITRATION — REFUSAL OF ARBITRATORS TO HEAR 
TESTIMONY — MISCONDUCT VITIATING AWARD — JUDG- 
MENT OF ARBITRATORS AS TO THEIR POWERS REVIEW- 
ABLE — CONSTRUCTION OF SUBMISSION. — (1) In an ar- 
bitration between plaintiff and defendant, plaintiff 
offered to produce certain witnesses named, in order 
to reconcile contradictory statements made by plaint- 
iff and defendant, but was met by a refusal on the 
part of the arbitrators to receive any testimony except 
the statements of tho parties, they construing tho 
submission to limit their power to the act of passing 
upon the statements of the parties. Plaintiff did 
not offer to show what the witnesses offered would tes- 
tify to. Held, that if the arbitrators were erroneous 
in the construction of the submission, their refusal to 
receive the testimony offered was such misconduct as 
would vitiate their award and that plaintiff had not 
forfeited his rights by a failure to show what the pro- 
posed witnesses would testify to. The refusal of an 
arbitrator to examino witnesses is sufficient miscon- 
duct on his part to induce the court to set aside his 
award, though he may think he has sufficient evidence 
without them. Phipps v. Ingram, 3 Dowling, 669. In 
Van Cortlandt v. Underhill, 17 Johns. 405, it was held 
that if the arbitrators refused to hear evidence perti- 
nent and material, it will vitiate the award. In Fredi- 
car v. Guardian Ins. Co., 62 N. Y. 392, it is said that 
if an arbitrator refuses to hear competent evidence on 
the merits, his award will be set aside. (2) The decis- 
ion of arbitrators as to their powers was not conclu- 
sive. No such question was submitted to them. It is 
for the court to judge whether arbitrators have ex- 
ceeded their powers or refused to exercise them. The 
general rule that their decisions are not reviewable on 
the mere ground that they are erroneous, is applicable 
only to their decisions on matters submitted to them. 
The submission is the foundation of their jurisdiction, 
and they are not the exclusive judges of their own 
powers. (3) A submission contained this: ‘* The arbi- 
tration shall be conducted and decided upon the prin- 
ciple of fair and honorable dealing between man and 
man.’ Held, not to justify the arbitrators in refusing 
to hear testimony other than the statements of tho 
parties. Judgment reversed. Jalstead, appellant, v. 
Seaman. Opinion by Rapallo, J. 
[Decided Sept. 21, 1880.] 


INSURANCE — LIFE POLICY — INSOLVENT COMPANY — 
NON-PAYMENT OF PREMIUMS. —In this case appellants 
represented claims against an insolvent insurance com- 
pany in the hands of a receiver, upon policies which 
were running at the date of the appointment of the 
receiver, aud upon which premiums had been paid to 
some time subsequent to such date. The persons in- 
sured by such policies died subsequent not only to the 
appointment of the receiver, but subsequent also to 
the time to which premiums had been paid. It ap- 
peared that the receiver had given express notice that 
he would receive no more premiums. Held, that these 
claims were within the principle laid down in People 
v. Security Life Ins. Co.,78N. Y.129. The policies 
were in full force at the time when the insured persons 
died. The further payments of premiums were ex- 
cused by the failure of the company, as well as by the 
express notice of the receiver that he would receive no 
more premiums. For the purpose of enforcement, the 
policies were just as effectual as if the premiums had 
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been actually paid. They were not, properly speaking, 
death claims, but claims for damages upon policies 
running at the appointment of the receiver; and the 
rules laid down in the case cited furnish an accurate 
and just basis for the computation of such damages. 
Order affirmed. Matter of Attorney-General v. Guard- 
ian Mutual Life Insurance Co. Opinion by Earl, J. 
[Decided October 15, 1880.] 


INSURANCE — LIFE POLICY — INSOLVENT COMPANY — 
RIGHT OF RECEIVER TO APPEAR IN PROCEEDING TO 
DETERMINE PRIORITIES — CONSTITUTIONAL LAW — OB- 
LIGATION OF CONTRACT — REGISTERED POLICIES — AN- 
NUITIES— COMPUTATION OF VALUE — FORFEITURES — 
UNCONSCIONABLE AGREEMENT — USURY.—(1) Ina pro- 
ceeding solely to determine the rights of several claim- 
ants to the funds of an insolvent insurance company 
in the hands of a receiver, held that the receiver had a 
right to appear and file exceptions to the report of the 
referee. The receiver represents not only the company, 
but he stands as a trustee of its funds for all its credit- 
ors. He is supposed to be impartial between the 
several claimants upon the funds; and yet he may in- 
tervene to see that no injustice is done to any one and 
that the funds are properly protected, disposed of and 
administered. Bookes v. Hathorn, 78 N. Y. 222. In 
such cases the claimants do not all usually appear 
before the referee by counsel. They may choose to 
rely upon the protection the receiver as their trustee 
will give them, and that he may afford them such pro- 
tection he may appear before the referee, file exceptions 
to his report and appeal from any order or decree made 
at any stage of the proceedings affecting the funds in 
his charge. (2) A life insurance company commenced 
business in 1862 and continued business until 1877. For 
several years previous to the last date it issued what 
were named registered policies under Laws 1866, chap. 
576, 1867, chap. 508, and 1869, chap. 902, which policies 
were, under said statutes, entitled to priority of pay- 
ment over other policies out of a fund created by pre- 
miums upon such registered policies. Held, that the 
statutes named were not unconstitutional as impairing 
the contract between the ordinary policy-holders and 
the company. It is clear that the obligations of the 
company were in no way interfered with or impaired. 
The company remained liable to discharge all its obli- 
gations just as it made them, and precisely according 
to their terms. The holders of non-registered policies 
had no lien upon the property of this company at the 
time of the passage of these acts, and they were there- 
fore deprived of no lien. Laws abolishing imprison- 
ment for debt and distress for rent, and increasing tho 
amount of property exempt from execution, have been 
held not to impair the obligation of contracts previously 
existing. Laws could be passed giving servants a prefer- 
ence of payment in all cases out of the estates of their 
employers without impairing the obligation of other 
contracts entered into with such employees. So the 
Legislature could, for reasons of public policy and jus. 
tice, give classes of creditors preference over other 
classes, so long as creditors not preferred wero left 
with substantial remedies. Here the holders of regis- 
tered policies were given a preference of payment upon 
a fund substantially created with money contributed 
by them. The special fund created for their benefit 
could never, inthe ordinary management of acompany, 
be greater than the money contributed by such policy- 
holders, and it seems absurd to say that a provision 
that they should havo payment out of such fund in 
preference to other policy- holders violated the obliga- 
tion of any contract within the meaning of the Con- 
stitution. A debtor does not violate the obligation of 
his contracts with other creditors by pledging to a 
class of his creditors a portion or all of his property 
for the purpose of securing their claims, and the same 
must be true of an insurance company which sets apart 





a portion of its assets in pursuance of law for the pur- 
pose of securing a certain class of its creditors. (3) In 
computing the value of annuity bonds issued by the 
insurance company, the Northampton table with inter- 
est at six per cent (People v. Security Life Ins. Co., 78 
N. Y.114) should not necessarily be followed. The 
true rule to measure the value of such annuities is to 
take such a sum as will, for the remainder of the life 
of the annuitant, purchase an annuity for the same 
amount. In the case of running policies in insolvent 
companies, the court has held that the amount of dam- 
age to a policy-holder is the value of the policy de- 
stroyed, and that such value is the sum, which, together 
with the same future premiums, will procure another 
policy in a solvent company. So the value of au an- 
nuity bond binding the company to make certain an- 
nual payments during life is such a sum as wil] 
purchase a similar bond in another solvent company 
for the remainder of life. Nothing short of that will 
give the party whose bond is destroyed full indemnity. 
It would do exact justice between an annuitant and 
the company to compute the value of his annuity by the 
same table which was used when he purchased the annu- 
ity. It would not be just to take a basis of six per cent 
interest, when a basis of four or four anda half per cent, 
requiring a larger gross sum, was used in the purchase. 
(4) A provision in paid-up ‘policies issued in lieu of 
other policies — upon which notes had been given for 
portions of the annual premiums, that in case the in- 
terest should not be paid as agreed upon any note 
thus given, the policy should become void and the 
company not be liable for any part of the sum assured, 
held not to be oppressive, unconscionable or usurious. 
Such contracts are no more unconscionable or oppress- 
ive than subscriptions to stock upon condition that 
the stock shall be forfeited for non-payment of calls. 
In such case a large amount of stock may be forfeited 
for non-payment of the last call, and that a small one, 
and yet a court of equity would not relieve against the 
forfeiture Sparks v. Liverpool Water Works, 13 Ves. 
429; Prendergast v. Turnton, 1 Y. & C. (N. R.) 98, 110 
to 112. See, also, Andrews v. St. Louis Hope Ins. Co., 
5 Bigelow, 527; Martin v. 4®tna Life Ins. Co,, id. 514; 
Patchen v. Phoenix Mut. Life Ins. Co., 44 Vt. 481; 
Knickerbocker Life Ins. Co. v. Vashti, 8 Ins. L. J. 349; 
Nettleton v. St. Louis Hope Ins. Co., 6 id. 426; Smith 
v. St. Louis Mut. Life Ins. Co., 2 Tenn. Ch. 742. There 
was no usury because in addition to the seven per 
cent upon the notes, the forfeiture was also exacted in 
case of non-payment of the interest. The policy was 
not affected by any usury, because it was not a con- 
tract for the loan or for borrowing of any money. 
Even the note would not be usurious if it contained a 
stipulation that the policy should be forfeited by de- 
fault in payment of the interest, because the maker of 
the note could avoid the forfeiture by payment of the 
interest. Burtow’s case, 5 Co. 69. In 2 Pars. on Cont. 
393, it is said: ‘* An agreement to pay more than intef- 
est, by way of penalty for not paying the debt, is not 
usurious, because the debtor may relieve himself by 
paying the debt with lawful interest.’’ (5) One P. paid 
100,000 francs for an annuity of 18,388 francs, payable 
each 22d of December, during life. Annuities were 
paid in 1874, 1875 and 1876. The receiver was appointed 
in March, 1877, and P. died in November, 1878. Held, 
that the annuity was not to be valued in favor of P.’s 
representative, at what the expectancy was worth 
when the receiver was appointed, but at what the bond 
was shown to be actually worth by the death of P. 
The failure of the company did not increase the amount 
of the damages or the value of the bond. Order modi- 
fied and affirmed. Matter of Attorney-General v. North 
America Life Insurance Co. Opinion by Earl, J. 
[Decided Sept. 28, 1880. ] 

MASTER AND SERVANT—ON WHAT LIABILITY OF MAS- 
TER FOR INJURY TO SERVANT DEPENDS— SUPERIN- 
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TENDENT PERFORMING DUTY OF OPERATIVE FELLOW- 
SERVANT. — The liability of a master to his servant for 
injuries sustained while in his employ, by the wrongful 
or negligent act cf another employee of the same mas- 
ter, does not depend upon the doctrine of respondeat 
superior. If the employee whose negligence causes 
the injury is a fellow-servant of the one injured, the 
doctrine does not apply. Conway v. Belfast, etc., Ry. 
Co., Irish R., 11 C. L. 353. A servant assumes all risk 
of injuries incident to and occurring in the course of 
his employment, except such as are the result of the 
act of the master himself or of a breach by the master 
of some term, either express or implied, of the contract 
of service, or of the duty of the master to his servants. 
But for the mere negligence of one employee the mas- 
ter is not responsible to another engaged in the same 
general service. The liability of the master does not 
depend upon the grade or rank of the employee whose 
negligence causes the injury. A superintendent of a 
factory, although having power to employ men or rep- 
resent the master in other respects, is, in the manage- 
ment of the machinery, a fellow-servant of the other 
operatives. Albro v. Agawam Canal Co., 6 Cush. 75; 
Wood’s Mast. & Servt., § 488; also §§ 431, 436, 487. On 
the same principle, however low the grade or rank of 
the employee, the master is liable for injuries caused 
by him to another servant if they result from the 
omission of some duty of the master which he has con- 
fided to such inferior employee. Flike case, 53 N. Y. 
549. Tho liability of the master depends upon the 
character of the act in the performance of which the 
injury arises, without regard to the rank of the em- 
ployee performing it. If it is one pertaining to the 
duty the master owes to his servants, he is responsible 
to them for the manner of its performance. The con- 
verse of this necessarily follows. If the act is one 
which pertains only to the duty of an operative, the 
employee performing it is amereservant, and the mas- 
ter, although liable to strangers, is not liable to a 
fellow-servant for its improper performance. The 
doctrine in Mullan v. Phila. & S. M. 8. Co.21 Am. Rep. 
2, sustains this proposition. Accordingly, where B. who 
represented the employer as financial agent or superin- 
tendent, overseer or manager, and stood in his place, 
held, that he did so only in respect to these duties, 
which the employer had confided to him; as to other 
acts about the employer's place, he was a mere em- 
ployee. And where he turned on steam he performed 
the act of a mere operative, and the employer would 
not be liable to a fellow-employee for an injury caused 
by that act. Judgment reversed. Crispin v. Babbitt, 
appellant. Opinion by Rapallo, J.; Folger, C. J., An- 
drews and Miller, JJ., concurred; Earl, Danforth and 
Finch, JJ., dissented. 

[Decided Sept. 21, 1880.] 


WILL — SERVICES TO TESTATOR PAID BY LEGACY — 
Court OF APPEALS WILL NOT REVERSE ON FACTS — EVI- 
DENCE — PAROL, NOT ADMISSIBLE TO SHOW TESTATOR’S 
INTENTION AS TO LEGACY — PRESUMPTIONS AS TO 
LEGACTES.— (1) The doctrine in Reynolds v. Robinson, 
64 N. Y. 589, that where an agreement is made be- 
tween two parties that compensation for services ren- 
dered by one of them to the other shall be made by a 
provision in the will of the latter, and a provision is 
made sufficient only to compensate in part for the ser- 
vices, the party rendering them has, after the death of 
the other, a cause of action against his representa- 
tives for the balance remaining due over and above 
the testamentary provision, reaffirmed. (2) This court, 
in reviewing the determination of a trial court upon 
the facts, is confined to the inquiry whether there is 
any evidence to sustain it. It does not pass upon the 
weight or preponderance of evidence, nor in a case 
where opposing inferences may be drawn can it review 
a finding, because in its judgment the inference de- 








duced by the trial court isimprobable or more unlikely 
to be true than the opposite one. (3) In an action 
against the representative of an estate for services ren- 
dered testator by plaintiff's wife, after her marriage, it 
was claimed by defendant that certain legacies to such 
wife and her daughter, which were for a less amount 
than the value of the services, were in payment of such 
services under an agreement between the testator and 
the wife. The legacies were given ‘‘after payment of 
debts.’’ Defendant offered to show by the scrivener 
who drew the will, that at the time it was drawn tes- 
tator stated that the legacies were given in payment of 
services rendered by the wife, in compliance with a 
promise. Held, that the testimony was inadmissible. 
The general rule is, that the declarations of a testator 
before, contemporaneously with, or after the making 
of a will, are inadmissible to affect its construction. 1 
Redf. on Wills, 538. In Mann vy. Executors of Mann, 1 
Johns. Ch. 231, Chancellor Kent said that the rule was 
well settled that parol evidence cannot be admitted to 
supply or contradict, enlarge or vary the words of a will, 
nor to explain the intention of a testator, except in 
two cases, viz., where there is a latent ambiguity aris- 
ing dehors the will as to the person or subject meant to 
be described, or to rebut a resulting trust. A legacy 
implies a bounty, and not a payment, and to admit ex- 
trinsic evidence to contradict this would be to contra- 
dict by oral evidence the legal effect of a written in- 
strument and to violate the statute of wills, for then, 
as Lord Chancellor Talbot said, in Fowler v. Fowler, 3 
P. Wms. 353, ‘“‘ the witness and not the testator would 
make the will.’”’ See, however, as to presumptions, 
Chancy’s case, 1 P. Wms. 408; Hooley v. Hutton, 1 
Bro. C. C.390; Hurst v. Beach, 5 Madd. 351; Trimmer 
v. Bayne, 7 Ves. 508; Osborne v. Duke of Leeds, 5 id. 
869; Hall v. Hill, 1 Dr. & War. 94; 1 Redf. on Wills, 
646. In this case no presumption arose that the lega- 
cies to the wifc and daughter were intended as a satis- 
faction of the debt owing by testator to the plaintiff, 
for several reasons: first, the legacies were given ‘‘ after 
payment of debts’’ (Boughton v. Flint, 74 N. Y. 476); 
second, they were of less amount than the debt (Cran- 
mer’s case, 2 Salk. 508; Graham v. Graham, 1 Ves. 
Sen. 263; Atkinson v. Webb, 2 Vern. 478); third, the 
debt was unliquidated (Williams v. Crary, 5 Cow. 368; 
8S. C., 4 Wend. 449); and fourth, the legacies were not 
given to the creditor, but to a third person (Clark v. 
Bogardus, 12 Wend. 67). See, also, Eaton v. Benton, 2 
Hill, 576; Phillips v. McCombs, 55 N. Y. 494. Judg- 
ment affirmed. Reynolds v. Robinson et al., appellants. 
Opinion by Andrews, J. 

[Decided Sept. 21, 1880.] 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


SEPTEMBER, 1880. 

BANK — RIGHT TO APPROPRIATE SECURITIES OF 
THIRD PERSON DEPOSITED BY DEBTOR AS HIS OWN.— 
Plaintiff placed a promissory note, owned by him, made 
and indorsed by third persons, in the hands of J. for 
collection. J. deposited the same with the defendant 
bank where he did business, for collection, giving the 
bank no notice as to his relation to the note. The 
bank collected the note and applied the proceeds to the 
account of J., against whom it held an unrecovered 
indebtedness. Thereafter J. became bankrupt and 
the defendant settled with his assignee in bankruptcy. 
As soon as plaintiff learned of the collection of the 
note and the disposition of its proceeds, about a year 
after such settlement he demanded such proceeds 
from defendant. Held, that plaintiff was not entitled 
to such proceeds. It has long been settled that a 


banker who has advanced money to another has a gen- 
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eral lien on all securities of the latter which are in his 
hands for the amount of his general balance, unless 
such securities were delivered to him under a particu- 
lar agreement limiting their «application. Bank of 
Metropolis v. New England Bank, 1 How. 234, and 6 
id. 212; Sweeney v. Easter, 1 Wall. 166. One who 
takes a negotiable promissory note before maturity as 
security for a pre-existing debt is, by the law of this 
State, a holder for value. Culver v. Benedict, 13 Gray, 
ll. Such being the law, the defendant received the 
note, undertook its collection and applied the pro- 
ceeds; and the unknown owner of it, who gave it to J. 
with all the appearance of title, cannot be permitted 
to defeat the right of the defendant, who, long before 
it had knowledge of the claim, had applied the same to 
the payment of J.’s debt and settled with his assignee 
in bankruptcy. See Locke y. Lewis, 124 Mass. 1. 
Wood v. Boylston National Bank. Opinion by Colt, J. 


NEGLIGENCE— DANGEROUS ARTICLE — GAS —CON- 
TRIBUTORY NEGLIGENCE— AFFIRMATIVE PROOF OF 
WANT oF.—In an action for injury to plaintiff, a child 
of five years, from the inhalation of gas escaping from 
defendants’ pipes, it appeared that plaintiff and his 
mother slept in a room adjoining a court in which 
the pipes from a crack in which the gas escaped were 
laid; that the mother was found dead and plaintiff in- 
sensible; that the accident took place in the night; 
that there were no gas fixtures in the room occupied 
by plaintiff, and there was no evidence that the mother 
had notice of the escaping gas or was conscious of its 
presence in time to take precautions against its dele- 
terious effect; that on the day before the accident 
there was no smell of gas in the court; that the mother 
was a sober and prudent woman. Held, that there 
was evidence sufficient to sustain a verdict in favor of 
plaintiff for injury by the escaping gas. The burden 
was upon the plaintiff to show that he and his mother 
were in the exercise of due care in respect to the occur- 
rence from which the injury arose. But this, as was 
said in Mayo v. Boston & Maine Railroad, 104 Mass. 
140, although in form a proposition to be established 
affirmatively, need not be proved by affirmative testi- 
mony addressed directly to its support. It may be 
shown by evidence which excludes fault. And in the 
case at bar, there was nothing which excluded the in- 
ference that both mother and child on that night went 
to bed and to sleep in the usual manner with nothing 
to indicate that there was unusual exposure to injury, 
and that they were suffocated in their sleep by the gas 
which escaped from the defendant’s pipes. If this 
were so, they were clearly in the exercise of such care 
as prudent people ordinarily use under circumstances 
of similar exposure to injury from hidden and unsus- 
pected causes. Craig v. New York, etc., Railroad, 118 
Mass. 437; Commonwealth v. Boston & Lowell Rail- 
road, 126 id. 61; Hinckley v. Cape Cod Railroad, 120 
id. 257. And there was sufficient evidence of defend- 
ant’s negligence to make it responsible. Smith v. 
Boston Gas-Light Co. Opinion by Colt, J. 


TRADE-MARK — ARABIC NUMERALS MAY BE.—Plaint- 
iff used as a trade-mark for many years upon hosiery 
the figure of an eagle surmounting a wreath formed of 
the branches of the cotton plant. The wreath in- 
closed the words ** Lawrence Manufacturing Company ” 
printed in a circle, having underneath it the word 
**trade-mark,’”’ and, below all, the figures ‘ 523,” 
priuted in large hollow block numerals. Before this, 
the plaintiff had used an eagle aud scroll in combina- 
tion with other numerals as a trade-mark upon the 
same grade of hosiery. Defendant stamped hosiery 
made by it with a device consisting of an eagle sur- 
mounting a double circle or garter, on which were 
printed the words “extra finish irou frame” and 
beneath the figures ‘*523,’’ printed in large hollow 
block numerals of the size and description used by the 





plaintiff and occupying the same position with refer- 
ence to other parts of the device. Held, under a 
statute protecting a person who uses any peculiar 
name, letters, marks, device or figures upon an article 
manufactured or sold by him, to designate it as an 
article manufactured by him, that defendant’s stamp 
was a violation of plaintiff's trade-mark entitling 
plaintiff to protection. Lawrence Hosiery Manufac- 
turing Co. v. Lowell Hosiery Mills. Opinion by Colt, J. 
=e 
WISCONSIN SUPREME COURT 
OCTOBER, 1880. 








ABSTRACT. 





CONSTITUTIONAL LAW — SALARY OF JUDICIAL OFFI- 
CER — RIGHT OF LEGISLATURE TO CHANGE TERM AND 
COMPENSATION.—A\n act of the Legislature creating a 
county court of limited civil and criminal jurisdiction, 
and fixing the salary of the judge, payable out of the 
county treasury, may be amended so as to change tho 
salary of « + judge of such court during the term for 
which he has been elected; and the constitutional pro- 
vision which forbids the ‘‘compensation of any public 
officer”? to be “increased or diminished during his 
term of office.’’ Constitution, art. 4, § 26, is inappli- 
cable to such acase. It is well settled that, in the ab- 
sence of any constitutional prohibitions or affirmative 
provisions fixing the term of office of any officer, or 
his compensation, the Legislature may change such 
term or compensation, and such change of term or 
compensation will apply as well to the officers then in 
office as to those to be thereafter elected. Tho authori- 
ties fully establish this point. Butler v. Pennsylvania, 
10 How. (U. 8.) 402; Co. Com’rs v. Jones, 18 Minn. 199; 
Taft v. Adams, 3 Gray, 126; Connor v. New York, 5 
N. Y. 285; People v. Barnard, 27 Cal. 470; In re Bulger, 
45 id. 553; Cooley on Const. Lim. 276 and note; 
Supervisors v. Hackett, 21 Wis. 613; State v. Douglass, 
26 id. 428; Hall v. State, 38 id. 89. State ex rel. Martin 
v. Kalb. Opinion by Taylor, J. 


CONTRACT — DURESS — ILLEGAL CONSIDERATION — 
COMPOUNDING FELONY — RESCINDING OF CONTRACT.— 
By duress of imprisonment on a criminal charge, with 
threats of future prosecution if a certain sum of money 
be not paid him, and promise to dismiss the prosecu- 
tion on such payment being made, A. induces B. to 
procure for him negotiable promissory notes for said 
sum from X., a friend of B., and then causes the 
prosecution to be dismissed and B. discharged. B. 
thereupon gives X. his (B.’s) own notes, secured by 
mortgage, for the same amount, and X. pays his notes 
to A. when due. B. is not guilty of said offense. The 
complaint against him fails to charge him with any 
offense, the warrant on which he was arrested is void 
on its face, and both complaint and warrant are color- 
able only. Jield, (1) that even if a felony had been 
charged and committed, the act of X., in giving such 
notes, would not have rendered him particeps criminis 
in the attempt to compound the felony; (2) that even if 
the original transactions were illegal as to all the parties 
yet after it has been fully performed, and A. has re- 
ceived the avails of it, he might be compelled by B. to 
account, on the ground of its illegal character; (3) that 
it is immaterial that X. paid his notes after the duress 
had ceased, such payment not having been induced by 
any act of B. after the duress had ceased; (4) that if 
B., after his release from duress, might by suit have 
restrained payment of the money by X. to A., and re- 
scinded the whole contract, yet his failure to do so is 
no defense to his action against A. for the amount. 
Kiewert v. Rindskopf, 46 Wis. 481; Armstrong v. Toler, 
11 Wheat. 258; McBlair v. Gibbes, 17 How. 236; 
Brooks v. Martin, 2 Wall. 70; Planters Bank v. Union 
Bank, 16 id. 483; Buehr v. Wolf, 59 Tl. 470; Deanville 
v. Merrick, 25 Wis. 688. leckman v. Swartz. Opinion 
by Orton, J. 
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SALE—OR RETURN — EVIDENCE OF SALE.— Where 
A takes to his own house a horse of B, intending 
tou. purchase it if satisfactory, with an understand- 
ing that he is to use it by way of trial until a specified 
time, and then, if not satisfied, bring it back to B, or 
if too busy for that, to let it stand unused until B 
comes for it, and A continues to use the horse after 
the time so fixed, and then refuses to buy and offers to 
return it, this is evidence for the jury on the question 
whether A, at the time so fixed, had determined to 
retain the horse, and is therefore liable for the price, 
but is not conclusive evidence. In any view of the case 
the evidence proved what is denominated ‘sale on 
trial” or “approval,” or a “sale or return.’’ In such 
cases the sale is not consummated, and the title re- 
mains in the vendor after the delivery and until the 
approval is signified by the vendee, or until he so con- 
ducts himself with regard to the property that the law 
will presume that he has approved of the property and 
is satisfied to keep it as his on the terms agreed upon. 
See Benjamin on Sales, § 595; Mowbray v. Cady, 40 
Iowa, 604; Hunt v. Wyman, 100 Mass. 198. Kahn v. 
Klabunde. Opinion by Taylor, J. 


a 


IOWA SUPREME COURT ABSTRACT. 
OCTOBER, 1880. 


CONFLICT OF LAW — UTAH DIVORCE WITHOUT JURIS- 
DICTION INVALID —PAROL EVIDENCE SHOWING WANT 
OF JURISDICTION.—In an indictment for adultery the 
defendant set up in bar a Utah divorce. The prosecu- 
tion offered to prove by parol facts showing that the 
Utah court had no jurisdiction. The decree of the 
Utah court did not on its face show that it had juris- 
diction. Held, that the evidence was competent and 
if the facts were proved the divorce was no defense. 
It has been held, in an action on a judgment or decree 
rendered in another State, that it was competent to 
establish by parol that the court had no jurisdiction. 
Lowe v. Lowe, 40 lowa, 220; Webster v. Hunter, 50 id. 
215. As the evidence offered to be introduced by the 
State would have tended to show the Utah court did 
not have jurisdiction, the district court erred in reject- 
ing it. If there was no jurisdiction, the decree was 
absolutely void and the defendant guilty, if the allega- 
tions in the indictment were established to the satis- 
faction of the jury. Whitcomb v. Whitcomb, 46 id. 
437; State v. Whitcomb, 2 N. W. Rep. 970. It was 
held in People v. Smith, 13 Hum. 414; Hood v. State, 
56 Ind. 263; and Letowich v. Letowich, 19 Kan. 451, 
that a Utah divorce, obtained without jurisdiction, or 
where neither party was a resident of the territory, 
was absolutely void. State of lowa v. Fleak. Opinion 
by Seevers, J. 


MECHANICS’ LIEN —INCHOATE RIGHT TO, NOT AS- 
SIGNABLE — ASSIGNMENT OF INSTALLMENT DUE ON 
CONTRACT.—One who performs work ona contract, for 
which he is entitled to a mechanics’ lien, cannot before 
he has completed his work assign an installment due 
for such work so as to transfer the right to file such 
lien to his assignee, even when by statute the lien is 
assignable and transferable. As to the assignability 
of a mechanics’ lien, independently of a statute espe- 
cially authorizing it, there is a conflict of authority. 
The following authorities hold that the lien of a 
mechanic or materialman is a personal right and can- 
not be assigned. Caldwell v. Lawrence, 10 Wis. 33; 
Pearson v. Tincker, 36 Me. 384; Rollin v. Cross, 45 N. 
Y. 766. The following authorities hold that where the 
contractor has completed his contract and filed his 
claim for a lien, he may assign both the debt and the 
lien. Tuttle v. Howe, 14 Minn. 145; Skryme v. Occi- 


dental Mill Co., 8 Nev. 219; Davis v. Bilsland, 18 Wall. 





659. In Young Stone Dressing Co. v. Wardens St. 
James Church, 61 Barb. 489, the assignment and lien 
were sustained, but not on account of any claim for a 
lien filed by the assignee, for the statement of the case 
shows that the assignee, upon the trial, discovered tho 
lien by him filed, as a ground of claim in the action. 
In Iaege v. Bossieux, 15 Gratt. 83, the contractor 
assigned his contract before the completion of the work, 
and it was held this assignment entitled the assignee 
to the contractor’s lien. No case has been found where 
it is held that the assignment of an installment due 
before the completion of the work carried with it 
to the assignee the right to file a claim for and to 
enforce alien. ‘* The statute does not contemplate that 
a contractor or sub-coutractor may, from time to time, 
as the work progresses, file successive liens for work 
and materials performed and furnished under an entire 
coutract, but he is entitled to acquire only one lien, 
and for this purpose his claim must be filed within tho 
time specified in the statute after the completion of 
the work.”’ Cox v. W. P. R. Co. 44 Cal. 18. See, also, 
Phillips Mech. Liens, § 324. Merchant v. Ottumwa 
Water Power Co. Opinion by Day, J. 


MORTGAGE.— CHANGE OF FORM OF INDEBTEDNESS 
DOES NOT DISCHARGE.—A corporation purchased real 
estate and as a part of the purchase money executed its 
promissory notes which were secured by a mortgage 
on such real estate. Thereafter the holder of the notes 
surrendered them and took other evidences of indebt- 
edness in their place, the surrendered notes being 
marked paid. The mortgage was not discharged. Held, 
that the mortgage remained a valid security as 
between the debtor and creditor and as against a 
subsequent mortgage given to one who had been, while 
the change of evidences of indebtedness took place, a 
director in the corporation, and who had sufficient 
knowledge of the facts to put him upon inquiry. 
Bolles v. Chauncey, 8 Conn. 389; Funk v. Branch, 16 
id. 259; Brinkerhoff v. Lansing, 4 Johns, 65; Tobey v. 
Barber, 5 id. 68; Watkins v. Hill, 8 Pick, 522; Pome- 
roy v. Rice, 16 id. 22; Cole v. Sackett, 1 Hill, 516; Put- 
nam v. Lewis, 8 Johns. 389; Johnson v. Weed, 9 id. 310; 
Flower v. Ellwood, 66 Ill. 438; 2 Am. Lead. Cas. 245; 
Paine v. Voorhis, 25 Wis. 526; 2 Jones Mortg. § 924; 
Sloan v. Rice, 41 Iowa, 46; Farwell v. Grier, 38 Lowa, 
83; Port v. Robbins, 35 id. 208; Farwell v. Salspaugh, 
32 id. 582; Packard v. Kingman, 11 id. 219. Heivly v. 
Mattison. Opinion by Day, J. 


—_———___—————— 


MINNESOTA SUPREME COURT ABSTRACT. 
OCTOBER, 1880. 


CONFLICT OF LAW—FEDERAL PROVISION AS TO 
STANDING OF STATE JUDGMENTS—WANT OF JURIS- 
DICTION — DIVORCE. — The requirement of the Federal 
Constitution, that “ full faith and credit shall be given 
in each State to the records and judicial proceedings 
of every other State,’ has no application to decrees and 
judgments in actions wherein the court has acquired 
no jurisdiction over the parties to be thereby affected. 
Bissell v. Briggs, 9 Mass. 462. If, therefore, upon an 
inspection of the record from another State, want of 
jurisdiction is disclosed as to a necessary party, the 
judgment or decree will be held void and of no effect 
as to such party, even inacollateral proceeding. Hahn 
v. Kelly, 34 Cal. 391. In determining the question of 
jurisdiction from such inspection in a case, when the 
record itself shows a particular mode or manner in 
which jurisdiction over the person of the defendant 
was acquired, it will not be presumed to have been 
obtained in any other way, in the absence of any aver- 
ment or recital to that effect. Settlemeir v. Sullivan, 
97 U.S. 447; Falken v. Gould, 10 Wis. 506. Wherea 
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statute provides for constructive service of process by 


publication, as a substitute for personal service, it 
must be strictly followed in order to bring the party 
served within the jurisdiction of the court. Where 
a statute required that a defendant served by publica- 
tion should be given three mouths in which to appear 
and plead, and an order made and published in a case 
gave defendant only two months, held, that a judg- 
ment entered therein was a nullity. Gray v. Larri- 
more, 2 Abb. C. C. 542; Settlemeir v. Sullivan, 97 U.S. 
444; Brownfield v. Dyer, 7 Bush (Ky.), 505. Morey v. 
Morey. Opinion by Cornell, J. 


MUNICIPAL CORPORATION —CANNOT BE GUILTY OF 
CONTEMPT. — A municipal corporation cannot be guilty 
of a contempt in disobeying an injunction; such con- 
tempt, if any, in disobeying a writ directed to the city 
must be the contempt of individual persons; as, for 
instance, of officers of the city. Davis v. Mayor, etc., 
of New York, 1 Duer, 484, 509-10; London v. Lynn, 1 
H. Bi. 206. Bass v. Cily of Shakopee. Opinion by 
Berry, J. 





PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


MAY, 1880. 


CONSIDERATION — MORAL OBLIGATION OF MARRIED 
WOMAN. —The debt of a married woman, which she is 
not bound to pay, will prove a sufficient consideration 
to support an obligation under seal, by a third person, 
to pay it. It is true, as a general rule, the contract of 
a married woman is void, so that no action will lie 
against her for its breach. To this, however, there are 
some exceptions. Although no recovery may be had 
against her, it by no means follows that the equity of 
the claim may not be sufficient consideration to sup- 
port the express promise of a third person to pay it. 
It has been held to be a sufficient consideration to sup- 
port the promise of the wife herself, made after her 
coverture had ceased, and she had become sui juris. 
Brown yv. Bennett, 25 P. F. Smith, 420; Trout v. Mc- 
Donald, 2 Norris, 144. The tendency of the author- 
ities is to treat the disabilities of a married woman as 
a personal privilege, which does not extend to any per- 
son who unites with her in acontract. Thus, if she 
execute a note jointly with her husband she may not 
be bound, yet he shall be bound for the whole. Unangst 
vy. Fitler, 3 Norris, 135. Leonard vy. Duffin. Opiniou 
by Mercur, J. 


HuUSsBAND AND WIFE— CONTRACT BY WIFE BEFORE 
MARRIAGE. — A woman hired a dwelling-house and 
took possession, agreeing to pay a specified rent. 
Thereafter she married, continued to occupy the house, 
her husband not living with her but visiting her fre- 
quently, and occasionally remaining with her over 
night. Held, that the husband was not liable for 
the rent of the house accruing after the marriage. The 
duty of a man to support and maintain his wife is well 
settled, and may be enforced by legal process in case 
of his refusal or neglect todo so. But he was a stran- 
ger to this contract. The lessee was in possession of 
the premises under a lease when he married her. The 
contract and liability were hers. He no more assumed 
the payment of her liability under the lease than he 
did of her other debts, if any existed. It is true she 
lived in and enjoyed the use of the house for some 
months after her marriage. In like manner her cloth- 
ing purchased before was worn and used after mar- 
riage —if unpaid for, the husband could not be held 
responsible for it. Biery v. Ziegler. Opinion by 
Paxson, J. 











NEW YORK STATE BAR ASSOCIATION. 
ORDER OF BUSINESS OF THE FOURTH ANNUAL MEET- 
ING OF THE N. Y. STATE BAR ASSOCIATION, TO BE 
HELD AT THE SENATE CHAMBER, IN THE 
New CAPITOLIN THE CITY OF ALBANY, 
TUESDAY, NOVEMBER 16, 1880. 


Morning Session. 


The meeting, which will be held in the Senate Cham- 
ber in the New Capitol, will be called to order by the 
Hon. Samuel Hand, President, at 10 o’clock in the 
forenoon. The morning session will be devoted to 
the transaction of business in the following order: 


1. Appointment of committee to nominate officers for 
the ensuing year. 

. Reading minutes of last meeting. 

. Nominations for membership. 

. Report of Executive Committee. 
thews, Chairman. 

. Report of the Treasurer. Mr. Martin W. Cooke. 

. Report of Committee on Admissions. Mr. Peter 
S. Danforth, Chairman. 

- Report of Committee on Law Reform. 
thew Hale, Chairman. 

8. Report of Committee on Grievances. 

Seymour, Chairman. 
9. Report of Committee on Legal Biography. 
John F. Baker, Chairman. 

10. Election of Members. 

11. Election of Officers. 

12. Reports of Special Committees. 

13. Miscellaneous Business. 

14. Special Orders. 


™ Co do 


Mr. Albert Ma- 


ao 


ba 


Mr. Mat- 
Mr. John F. 


Mr. 


Afternoon Session. 


The Association will reconvene at 3 o'clock P. M., 
when the following will be the order: 

Aunual Address, by Hon. George W. Biddle, of 
Philadelphia, Penn. Subject: ‘‘ Retrospective Legis- 
lation.” 

Report of the Committee on Prizes. 
Gilbert, Chairman. 

Essays will be read by members of the Association, 
as follows: Hon. Matthew Hale, of Albany; Edward 
E. Sprague, of Flushing; James D. Teller, of Auburn; 
Joshua Gaskill, of Lockport, and others, upon sub- 
jects to be announced. 

All members of the Bar are invited to attend the 
afternoon session. 

At 6.30 o’clock P. M. the annual dinner will be had at 
the Kenmore Hotel. 

Tickets may be procured at the Kenmore Hotel, and 
from the members of the Committee. 

By order of the Committee of Arrangements. 

TOMPKINS WESTERVELT, 
Chairman. 

WILLIAM M. Ivins, 
Secretary. 

CLIFFORD A. HAND, 

PryToN F. MILuer, 

CHARLES J. BUCHANAN, 

S. W. RosenDALE, 
Committee. 


Mr. John I. 


—>—_—_—. 


NEW BOOKS AND NEW EDITIONS. 





XX AMERICAN DECISIONS. 


HIS volume extracts cases from 2, 3 Stewart, 8 Con- 
necticut, 2 Blackford, 3, 4, 5 J. J. Marshall, 8 Mar- 
tin, U. S., 1, 2 Louisiana, 6, 7 Greenleaf, 2 Bland’s 
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Chancery, 2, 3 Gill & Johnson, 9, 10 Pickering, 5 New 
Hampshire, 6 Halstead, 2,3 Wendell; and important 
notes on nuncupative wills; whether jury bound by 
erroneous instructions; nature and scope of bills of 
review; action of land officers, when conclusive; cus- 
tody of child on habeas corpus; mandatory injunction, 
jurisdiction to grant; insurable interest ; contribution 
between joint principals, one being insolvent; validity 
of mortgage for future advances; action for possession 
of chattels levied on under execution. 


LANDRETH ON SALE. 


A Brief Analysis of Sale. An Essay. By Lucius 8. Lan- 
dreth, of the Philadelphia Bar. Philadelphia: Rees, 
Welsh & Co., 1880. Pp. x, 65. 


This monograph combats the almost universal idea 
that on a contract of sale of goods, where nothing re- 
mains to be done by the vendor, as between him and 
the vendee, the property vests in the vendee, the 
vendor retaining only a right of possession until pay- 
ment. The author advocates his theory ingeniously, 
and fortifies it by some eminent authorities, but the 
contrary rule is so firmly fixed that nothing short of 
legislation can modify it. And for ourselves, we see 
“no need of a change.” 


Saxton’s Tax Laws, AND Excise LAW, ETC., OF 
NEw YORK. 

Laws of the State of New York relating to the Assessment and 
Collection of Taxes, including the Statutes of 1880. Con- 
taining tho Laws relating to Treasurers, Supervisors, 
Assessors, Collectors, and all officers under the General 
Tax Laws. With Notes of Judicial Decisions and an 
Appendix of Forms. By William W. Saxton. New 
York: S. A. Wilder & Co., 1880. Pp. 269. 

Excise Law of the State of New York, with Civil Damage 
Act, and all Statutes, including 1880. With Notes of 
Decisions of the Courts and Forms. By William W. 
Saxton. Second Edition. New York: 8. A. Wilder & 
Co., 1880. Pp. 76. 


These are convenient manuals, but the former will 
hardly supersede Mr. Thompson’s Supervisor’s Man- 
ual and Assessor's, Collector’s and Town Clerk’s 
Manual. Neither of the present works professes to be 
in any sense a treatise, aud the references to decisions 
are the barest. The latter manual we should judge 
likely to be the more useful, and quite useful, although 
under the civil damage act the references to decisions 
ought tobe much more ample. Mr. Lawson’s manual 
on this subject isa model. In one point of view, how- 
ever, these manuals have a superiority — they propose 
to come down to the present year in statutory citations 
and adjudications. 


OBITUARY. 


Lorp Justice THESIGER. 


HE Right Hon. Alfred Henry Thesiger, one of the 
judges of the English Court of Appeal, died Octo- 

ber 20th, suddenly and unexpectedly, at the age of 
forty-two. He was the third surviving son of the 
first Lord Chelmsford. He was educated at Eton and 
at Christ Church, Oxford, and was called to the bar in 
1862. In 1873 he received asilk gown from Lord Sel- 
borne. At first his leading business was mainly con- 


fined to parliamentary committees and to compensa- 
tion cases, but he soon acquired a leading business at 
Nisi Prius, aud was extensively employed in the House 
of Lords, and he acquired a practice worth £10,000 
annually. He served upon the Extradition Commis- 
sion and the Fugitive Slave Law Commission. In 1877 





he was appointed Attorney-General to the Prince of 
Wales, and two months afterward was appointed a 
Lord Justice of Appeal, and was sworn a member of 
the Privy Council. As he was then only thirty-nine 
years old, the appointment was severely criticised, but 
he soon justified Lord Cairns’ selection. His judg- 
ments were carefully prepared and well reasoned, and 
his courteous manner rendered him a general favorite 
with the bar. The Law Times says: “A brilliant 
career, which those who knew the Lord Justice well 
anticipated would be crowned with the highest honors 
attainable by a lawyer, has been abruptly terminated ; 
but not until abundant evidence has been furnished 
that he possessed all the qualifications of ajudge. At 
the bar Mr. Alfred Thesiger was distinguished for his 
grasp of detail, his lucidity of statement and the per- 
fect fairness with which he stated his case. Te appre- 
ciated with rapidity and accuracy points of law when 
they were presented to him, and without difficulty ho 
laid before the court the whole of his case in logical 
order. As Lord Justice the powers which he possessed 
shone conspicuously. He was peculiarly fitted for the 
high order of judicial work provided by a court of 
appeal. His judgments are models of clearness, free 
from verbosity — which too frequently covers confusion 
of ideas —and couched in language singularly apt and 
judicial. His demeanor to the bar was that of a cour- 
teous gentleman who knew that the business of a 
judge is to hear arguments, not to interrogate or inter- 
ruptcounsel. That he felt his position—a judge of 
appeal when not yet forty —to be delicate and difficult, 
wo believe; and in the present year, when congratu- 
lating a county court judge on his appointment, he 
expressed a doubt whether the office of the latter was 
not more to be envied than that of a Lord Justice. 
After three years of conscientious and valuable labor 
he has been cut off. The country, the law and the 
legal profession thereby sustain a loss which it is diffi- 
cult to exaggerate. Judicial intellects are rare. Lord 
Justice Thesiger promised in the progress of years to 
develop a judicial intellect of the highest order.”’” The 
Law Journal says: ** He was not one of those of whom 
there have been many examples in English legal his- 
tory —men who made their way, in spite of adverse 
circumstances, by force of genius and perseverance 
alone. He was rather one who, being placed in the 
best situation for success, was quite equal to the situa- 
tion, and succeeded. He would not have succeeded had 
he not possessed great industry and conscientiousness. 
Those who sent their briefs to Mr. Thesiger knew that 
the law and facts would be mastered by him. He was 
not a man of great quickness of parts; but he knew his 
defects. He acquired by labor what others had by 
intuition, and was able to equal and sometimes beat 
them in the race. He had not the faculty of picking 
up facts as the case proceeded, and perceiving the law 
as if by intuition; but by hard work he made himself 
practically almost as effective a forensic ally as if he 
had been gifted by nature with these qualities. The 
process he pursued was in the highest degree creditable 
to his powers of application and self-constraint; but it 
required great bodily and mental exertion. Without 
any wild theorizing, it may well be supposed that 
under this strain the machine wore out. The rest 
which the bench supplied —coming, although it did, 
much earlier than any one born under inferior auspices 
could have expected — was not sufficient to restore the 
balance. He was not long enough on the bench to 
make a judgment of his judicial capacity possible. 
The moral qualities which had served him so well at 
the bar asserted themselves in the higher position. He 
was patient, dignified and painstaking. It fell to his 
lot to prepare several of the judgments of the Court of 
Appeal in the cases in which he took part, and they 
are examples of close reasoning and clear expression. 
He also exhibited great independence of judgment.” 
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CORRESPONDENCE. 


LeGau Notices 1n SUNDAY NEWSPAPERS. 
Editor of the Albany Law Journal: 


In reply to the question of ‘‘M,” of Cleveland, 
whether a constructive service of legal process by pub- 
lication in a Sunday newspaper is good, I send the fol- 
lowing cases: If a publication of a notice is, by stat- 
ute, required to be made for any number of days less 
than a week, a publication on Sunday as one of such 
days is invalid (Scammon v. Chicago, 4 Ill. 146; Sewall 
v. St. Paul, 26 Minn. 511; see Excelsior Ins. Co. case, 16 
Abb. Pr. 8; State v. Wheeler, 64 Me. 532); but if the 
number of days be more than a week, neither its pub- 
lication on the intervening Sundays (Taylor v. Palmer, 
31 Cal. 240; Miles v. McDermott, id. 271; Carpenter 
v. St. Paul, 23 Minn. 232), although Sunday may be the 
first day of such publication (Cleland v. Tavernier, 11 
id. 194), or the last (Savings Society v. Thompson, 32 
Cal. 347), nor its omission on such intervening Sundays 
(Kellogg v. Carrico, 47 Mo. 157) will avoid its legality; 
nor will there arise any presumption of law that such 
notice was published on Sunday (Jenks v. Chicago, 48 
Ill. 296), so, a thirty days’ notice of sale was held to be 
good, although one of the three notices was posted on 
the inside of a post-oflice door, such office being open 
only for two hours on Sunday (Graham v. Fitts, 53 
Miss. 307; see Osgood v. Blake, 1 Fost. 550). 

A contract for a Sunday advertisement is void. 
Smith v. Wilcox, 19 Barb. 581; 25 id. 341; 24 N. Y. 353; 
Sheffield v. Balmer, 52 Mo. 474. Whether there can be 
a waiver of such irregularity in process — Morgan v. 
Johnson, 1 H. Black. 628; Taylor v. Phillips, 3 East, 
155; Vanderpoel v. Wright, 1 Cow. 209; Wright v. Jef- 
frey, 5 id. 15; Gould v. Spencer, 5 Paige, 541; Pierce v. 
Rehfuss, 35 Mich. 53; Rheem v. Carlisle Bank, 76 Penn. 
St. 132. 

A mistake in dating process, etc., on Sunday may be 
amended. Boyd v.Vanderkemp, 1 Barb. Ch. 273; York 
v. Ackerman, Penning, *900. See, also, Cotton v. Huey, 
4 Ala. 56; Marshall v. Russell, 44 N. H. 509; Haines v. 
McCormick. 5 Ark. 663. J.H.S. 

TRENTON, N. J., Oct. 30, 1880. 


Editor of the Albany Law Journal: 


In Illinois, at least, a constructive service of legal 
process by publication in a Sunday paper is not good, 
for the same reason that actual service of a writ on the 
Sabbath day would be of no effect, Scammon v. Chi- 
cago, 40 Ill. 146. Your Cleveland correspondent, ‘* M,”’ 
may find in this authority an answer to his query in 
your number of October 30, 1880. 

Yours truly, 

Cuicaao, Nov. 1, 1880. 


—_—_—_- > ——_ 
NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Nov. 9, 1880: 


Judgment affirmed with costs— Hurt v. Taylor’ 
Solinger v. Earle; Foose v. Whitmore; Wilson v. Law- 
rence; Hooley v. Gieve; Roe v. Barker; Ormes v. 
Dauchy; People ex rel. New York Elevated Railroad 
Company v. Commissioners of Taxes of New York; 
The Lacustrine Fertilizer Company v. The Lake Guano 
and Shell Fertilizer Company; Hunt v. Purdy; Frieberg 
v. Branigan, People ex rel. Westray v. The Mayor of 
New York; Lowenstein v. Flauraud ; Pierson v. Morch;: 
Van Beil v. Prescott.—— Judgment reversed and new 
trial granted, costs to abide event — Purdee vy. Treat; 
Pakalinskey v. The New York Central and Hudson 
River Railroad Company; Hatch v. The Mayor, etc., 


W. J. CULVER. 


of New York; James v. Cowing; Sprague v. Hosmer ; 
The Philadelphia and Reading Coal and Iron Company 
v. Hotchkiss. ——Order affirmed, and judgment abso- 
lute for respondents on stipulation, with costs — Brush 
v. Barrett; Mason vy. Ludington; Dean vy. De Wolf; 
Hewer vy. Dannenhoffer.—Judgment reversed and 
judgment absolute for plaiutiff on submission, with 
costs — Faulkner v. Hart. Judgment of General 
Term reversed, and that of Special Term affirmed, with 
costs -~ Ritch v. Smith.— Order affirmed, with costs— 
Monroe v. The Tradesmen’s Fire Insurance Company. 
——Appeal dismissed, with costs— Elwood v. Roof; 
People ex rel. Waldman v. Police Commissioners of 
New York. 





——_- - --— 


NOTES. 


| gps November number of the American Law Review 

contains leading articles by William A. Maury on 
Validity of Statutes authorizing the accused to testify, 
and by Ernest Howard Crosby on Imputed Contribu- 
tory Negligence of Third Persons. Mr. Crosby lays 
down three rules; first, contributory negligence of 
third persons does not constitute a defense unless such 
negligence is to be imputed to the plaintiff; second, 
the contributory negligence of a third person, who was 
guilty thereof as the agent of the plaintiff, must be 
imputed to the plaintiff; third, a plaintiff, who derives 
his cause of action from an injury done to a third per- 
son, is chargeable with the contributory negligence of 
such person. In the October number of the Southern 
Law Journal and Reporter is a leading article by Frank 
Fuller on Eloquence of the Bar, and a sketch, by J. 
M. Whitehead, of Benjamin F. Porter, deceased, once 
reporter and afterward judge of the Alabama Suprenic 
Court. Also an excellent sketch of the late Judge 
Manning.——The second volume of the Federal Ie- 
porter, by the West Publishing Co. of St. Paul, con- 
tains causes decided from May to July, 1880, covering 
1,000 pages. It is a well-executed and very valuable 
publication, and little short of indispensable to every 
well-provided lawyer. 


Vice-Chancellor Bacon, the oldest of the English 
judges, was raised to the Bench in 1870, and his present 
age is 82. The following are the particulars relating to 
the other judges: 


Raised to the Present 
ench. ge. 
Meeaiiar, Ta F.ccccccese cocecece a. eer 64 
EE. Te Pa ncccsnnccsescccane ees 72 
Ss, Be Mak cenkds cocesseneeessqee BE scnceces 63 
oe Oe eer 78 
CII, Bis Se Da vcccccsccoassves SN eiekeens 59 
, Bis ss cecccccacenscseecnas | freee 59 
CL, Me cusved «056 caapeanseese 6 
PE Mectorstccscccessecnseesonece c_ 2 67 
DT 1 osdidannniesgubancnnnses WIT ...cccss 53 
BI en crcencusenenceneseesenes zee 69 
eer ener rrr ee 66 
BERG y PD cccecicecccccesccesseses Se dankenes 59 
PE, Meda rcdneeeneeenvesdcees Sn “cpencues 65 
Macs .srenitanneia se c ee 65 
PE, Ut. Matapabaxmectocstsnebacne eee 73 
a rere De escewksd 56 
|S eee ia ~ ED veretians 52 
, Meats eacetaendwene. snndand Peres 53 
DE Minacasnnckaedaasbencbneewnad a eee 73 
L. Ws Bic. dansacccncesanssuaes A ae, 75 
EE LE Pee Cee OTE ee 72 
oe 8} rer rere ae 10 
ee eer re asa 57 
NN A < anges an ceddeseunsnnnabi - xeon 51 
ES Mcecn ania ienndsaiaeeh eae BD bntasnes 45 


From this list it will be seen that there are eight 
judges who have attained seventy years and upwards, 
and eight whose age exceeds sixty. 
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ALBANY, NOVEMBER 20, 1880. 











CURRENT TOPICS. 





OME one has kindly sent us a recent number of the 
Daily Memphis Avalanche. We opened the sheet 
with some trepidation, for the reputation of the 
newspaper in this part of our country had made us 
apprehensive of some concealed Greek fire, dynamite, 
or other explosive or inflammatory substance. To 
our surprise we found the Avalanche a very calm and 
dignified journal, uttering political sentiments which 
might well have emanated from the New York T7i- 
bune. It also brought us an item of legal news which 
argues that at least in some parts and in some courts 
of the South, colored folks have rights which white 
people respect. Jane Brown, a colored woman, 
bought a ticket entitling her to a first-class passage 
from Corinth to Memphis, on the Memphis and 
Charleston railroad. She took her seat in the 
ladies’ car; the conductor ordered her to go forward 
into a smoking and emigrant car; she refused to go, 
and thereupon she was ejected with great violence. 
She brought suit for damages in the Federal Circuit 
Court, and a jury of white men awarded her $3,000. 
The defense was first, that the plaintiff was an un- 
chaste person; second, that under the law of Ten- 
nessee a carrier may refuse to carry any person at 
pleasure. It was conceded that on the occasion in 
question her conduct was proper, and that the rail- 
road company had no regulation making discrimi- 
nation on account of color. 


The statute in question abrogated ‘‘the rule of 
the common law giving a right of action to any per- 
son excluded from any hotel, or public means of 
transportation, or place of amusement.” It also en- 
acted that ‘‘ no keeper of any hotel or public house, 
or carrier of passengers for hire, shall be bound to 
entertain, carry, or admit, any person whom he 
shall, for any reason whatever, choose not to enter- 
tain, carry, or admit, to his house, hotel, carriage or 
means of transportation, or place of amusement; 
nor shall any right exist in favor of any such person 
so refused admission; but the right of such keepers 
of hotels, carriers of passengers and keepers of 
places of amusement to control the access and ad- 
mission or exclusion of persons to or from their pub- 
lic houses, means of transportation and places of 
amusement, shall be as perfect and complete as that 
of any private house, carriage, or private theater, or 
place of amusement for his family.” Judge Ham- 
mond charged the jury that this act of the Legisla- 
ture, so far as it abrogated the common-law right of 
action for wrongful exclusion from railroad cars on 
roads running between two or more States, was un- 
constitutional, because it was a regulation of com- 
merce between the States, which the Legislature 
had no right to make, the exclusive right to make it 
being by the Constitution of the United States in 


Vor. 22.— No. 21. 





Congress. He charged the jury on the question of 
the plaintiff's character for chastity, that the same 
principles of law were to be applied to women as to 
men in determining whether the exclusion was law- 
ful or not. That the social penalties of exclusion of 
unchaste women from hotels, theaters, and other 
public places could not be applied to common car- 
riers; that they had a right to travel in the streets 
and on the public highways, and other people who 
travel must expect to meet them in such places; and 
as long as their conduct was unobjectionable while 
in such places, they could not be excluded. The 
carrier is bound to carry good, bad, and indifferent, 
and has nothing to do with the morals of his pas- 
sengers, if their behavior be proper while travelling. 
Neither can the carrier use the character for chastity 
of his female passengers as a basis of classification, 
so that he may put all chaste women, or women who 
have the reputation of being chaste, into one car, 
and those known or reputed to be unchaste, in an- 
other car. Such a regulation would be contrary to 
public policy, and unreasonable. It would put every 
woman purchasing a railroad ticket on trial for her 
virtue before the conductor as her judge, and in 
case of mistake, would lead to breaches of the 
peace. It would practically exclude all sensible and 
sensitive women from travelling at all, no matter 
how virtuous, for fear they might be put into, or 
unconsciously occupy, the wrong car. So far as 
heard from, therefore, Jane Brown’s body is march- 
ing on. 


A correspondent asks us what we say as to the 
case of Reedv. N.Y. Cent. R. R. Co., 45 N. Y. 574, 
in view of our third conclusion in regard to declara- 
tions of injured parties, ante, 365. That conclusion was 
as follows: ‘‘Complaints and statements of the injured 
party as to his present physical condition, although 
subsequently to the occurrence and indeed after suit 
is brought for the injuries, are admissible, whether 
made to a physician or to one who is not an expert.” 
In the case referred to, the syllabus states that it 
was held that ‘‘ the evidence of the plaintiff, in his 
own behalf, that at the time this labor was being per- 
formed, he declared to a person casually present, 
and with whom he had no business relation, that he 
felt ill, was inadmissible, either to controvert the 
defendant’s proof or to show statements of his own 
out of court consistent with his testimony.” We 
say that this is not inconsistent with our conclusion: 
Jirst, because it was the plaintiff’s own testimony as 
to what he had said, and not the testimony of others 
as to what he had said; or as Judge Allen put it, 
it was’ ‘‘the unsworn statement of the plaintiff;” 
it was not the best evidence from his own mouth; 
‘‘the plaintiff,” said Judge Allen, ‘‘ was a compe- 
tent witness to prove the state of his health at the 
time,” ‘‘ and it was not necessary to resort to other 
and inferior evidence; and so long as his sworn 
statements were admissible, his unsworn declara- 
tions should not have been received.” This certainly 
is as far as the decision could go, for it did not in- 
volve the proof of the declarations by the testimony 
of third persons. This, we think, serves to distin. 
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guish the case. But, second, at all events the decis- 


ion was not put on this ground by amajority of the 
court, for only three judges concurred in this view, 
namely, Allen, Grover and Rapallo, while Folger, J., 
was for reversal on another ground, in which Ra- 
pallo, J., also concurred; Church, C. J., and Peck- 
ham, J., dissented, and Andrews, J., did not vote. 
So the case is not of much authority on this point. 
Third, if Judge Allen meant to exclude proof by 
third persons, not expert, of the plaintiff's declara- 
tions, his theory that there is no necessity for such 
evidence because the plaintiff himself could testify 
as to his state of health, we think, is erroneous, and 
herein we agree with the dissenting judges. 


As our Court of Appeals are about to take posses- 
sion of their chamber in the new capitol, we are re- 
minded that new accommodations for our lower 
courts are soon to be provided in the city hall, which 
is to take the place of the old edifice burned last 
winter. We know nothing of the plans of the new 
building, but we hope that every thing will not be 
sacrificed to exterior and interior display, but that 
we shall have rooms where people can see, breathe, 
and hear. It is of slight consequence that nobody 
can be heard in the assembly chamber of the new 
capitol, but hearing is of great consequence in a 
court room. Light and ventilation too are important 
matters. In recent architecture, while there isa 
decided revival of good taste, there is a tendency to 
sink the utilitarian in the esthetic, and to give us 
beautiful medieval caves where we should have 
simple rooms. Our profession demand a little con- 
sideration for themselves, as well as for the judges, 
jurors, suitors, and spectators, and must have natural 
light enough to see to read at mid-day, air that will 
not poison, and acoustic properties that will enable 
the occupants of the rooms to hear and be heard 
without painful effort. Let the money be spent on 
these points, rather than on carvings, paintings, til- 
ings, and costly masses of materials. 


However men feel about Mr. Hewitt’s conduct, 
as a politician and a man of honor, in the Chinese 
letter case, there can hardly be any difference of 
opinion among the bar as to the rebuke adminis- 
tered to that gentleman by Judge Davis in his re- 
cent decision. It seems to us a very unnecessary 
and undignified, not to say improper, performance. 
If Mr. Hewitt was guilty of any crime, it was Judge 
Davis’ duty to hold him for that crime. If he had 
not been guilty of any crime, Judge Davis had no 
duty in the premises, with respect to him. The 
people have not yet constituted Judge Davis their 
Cato, nor their model of deportment. He has as 
little right to promulgate his opinion on such points 
from the bench as we have todo so in this JouRNAL. 
This is not the first time, even in this case, that he 
has thought it important to the public to ‘put 
himself on the record,” from the bench, on purely 
public or political affairs. We are glad to know 
that in this instance his conduct has not cost the 
victim any thing. We have as high a respect for 








Judge Davis’ virtues, talents, and public services as 
anybody, but this partisan exhibition on the bench 
is not greatly to his credit. If he wants to de- 
nounce Mr. Hewitt’s conduct, let him hire Cooper 
Institute, or publish a pamphlet. This is his right, 
and he would have plenty of sympathizing hearers 
orreaders. But the present is not the way to com- 
mend himself to men who love fair play and abhor 
judicial partisanship. It is entirely outside the 
much-abused judicial privilege of commenting on 
the conduct and demeanor of witnesses. The im- 
propriety of this present utterance is emphasized by 
the fact that the judge committed an important er- 
ror in stating the testimony upon which he arraigns 
Mr. Hewitt, and is forced to descend to an explana- 
tion inthe newspapers. The public do not like this 
sort of conduct in a judge. The physical, moral, 
and political world will continue to revolve very 
well without the interference of judicial busy- 
bodies. 


The meeting of the New York State Bar Associa- 
tion on Tuesday last was even more slenderly at- 
tended than usual, and the exercises, on the whole, 
were of less than ordinary interest. Even the sup- 
per in the evening did not attract the usual number. 
We have concluded that the lawyer is not a conven- 
tional animal. The principal matter of interest in 
the morning session was an elaborate report by Mr. 
Delafield, of New York, denouncing legislative dis- 
crimination in favor of our law schools, and seeking 
to put the Harvard, Yale, and Virginia law schools 
on the same footing in our State as ourown. The 
former branch of his suggestions was adopted, the 
latter discarded. While we are by no means stren- 
uous about having law school graduates admitted 
on motion, believing that the courts are quite at lib- 
erty to amuse themselves with their present farcical 
examinations, yet if there is an advantage in a law 
school education over that to be derived from mere 
reading in an office, it would seem fair.to make some 
discrimination, in point of the term of study, in fa- 
vor of the law schools. We regretted to hear Mr. 
Delafield read the sentence in the late Chief Judge 
Church’s letter, to the effect that law school man- 
agers run the schools simply to make money. That 
declaration is a great injustice to such men as Judge 
Dwight and Judge Dillon, of Columbia, and the 
late Senator Harris and Amos Dean, and Judge 
Parker, formerly of the Albany Law School; and 
especially to the late Chief Judge’s eminent col- 
league, the late Judge Allen, who used to come down 
from the bench to deliver lectures before the Albany 
Law School. 


The annual address, by Mr. George W. Biddle, of 
Philadelphia, was a vigorous, exhaustive, and ad- 
mirably expressed essay on the proper office and 
limitations of Retrospective Legislation. Mr. Biddle 
produced an excellent impression upon our bar, by 
his learning, modesty, and amenity, and his address 
was listened to with great interest and profit. To 
his remarks, at the supper, in favor of a substantial 
life tenure for judges, we cannot give our adhesion, 
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for if we have a good judge we want to compliment 
him by a re-election, and if we have one who is not 
good, we do not want to suffer him for life. 


The only essays read were one by Mr. Edward 
E. Sprague, of Flushing, on Law and Lawyers in 
Shakespeare, and one by Mr. Joshua Gaskill, of 
Lockport, on Exemption of Personal Property from 
Execution,.both highly creditable productions. 


Judge Andrews, of the Court of Appeals, spoke 
strongly at the dinner in favor of limiting appeals to 
that court, and against what he called a ‘‘ double 
headed court.” We have no dread of a ‘‘ double 
headed court,” if we can get seven other heads as 
good as those of the present judges. It might be 
difficult to find them, but we have faith that they 
might be found, and that if added, or rather sub- 
joined, tothe present court, they would not consti- 
tute a monster of dreadful mien. We shall give 
afuller report of the meeting next week. It is im- 
portant to say that while the attendance at these 
meetings is small, the membership of the association 
is increasing, and that the association is becoming 
a wealthy corporation. 


—_———_>——_—— 


NOTES OF CASES. 





N Campbell v. Crampton, United States Circuit 
Court, Northern District of New York, May, 
1880, 2 Fed. Rep. 417, it was held by Wallace, D. 
J., that while under the laws of New York a mar- 
riage between nephew and aunt may not be voidable 
for consanguinity, an agreement to marry between 
parties so related, and living in a State where such 
marriage is incestuous, will not be tolerated, nor 
damages permitted to be recovered for the breach 
thereof, in the courts of New York. The marriage 
agreement was made in Alabama, where such mar- 
riages are by statute declared incestuous, and the 
intention of the parties was to reside there after 
marriage. ‘The court first pronounce that the con- 
tract is to be construed by the place of perform- 
ance, and that this, in the case of a promise of mar- 
riage, is the place where the parties intended to live 
in marriage, which in this case was Alabama. Cit- 
ing Scudder v. Union Nat. Bank, 1 Otto, 406; Sotto- 
meyer v. De Barros, 20 Alb. L. J. 450. The court 
examine the question whether such a marriage 
would be void or voidable in this State, and answer 
it in the negative. The court proceed: ‘‘ Notwith- 
standing the extensive research of counsel, no case 
has been found which determines whether an agree- 
ment for a marriage between a nephew and aunt is 
obnoxious as contravening morality or public policy. 
Such marriages are expressly prohibited by the civil 
law, by the laws of England, and by the statutes of 
many of our own States.” ‘‘It is not improbable 


that the question has not been presented to the 
courts of the States where there is no statutory pro- 
hibition, because such marriages are felt to be so 
unnatural and revolting that they have been very 





rare, and but few persons have been found willing 
to contemplate such a union.” ‘‘ The fact that mar- 
riages between persons so related are so commonly 
prohibited by legislation in those communities 
which are most advanced in moral and intellectual 
progress, must be deemed high evidence of the gen- 
erally prevailing sentiment on the subject. Whether 
this sentiment finds its origin in the mandate of di- 
vine law, or a belief that such unions are a viola- 
tion of the physical laws of nature, or in the con- 
viction that to tolerate such alliances would impair 
the peace of families and lead to domestic licen- 
tiousness, its existence must be acknowledged and 
traced to some or all of these sources. The stat- 
utes of Henry VIII, prohibiting such marriages, are 
but a reaffirmation of the Levitical law. Regina v. 
Chadwick, 12 Eng. Jour. 174. While the Levitical 
law is not binding as a rule of municipal obedience, 
it has been judicially declared to be a moral prohi- 
bition, and as such, binding upon all mankind (Har- 
rison Vv. Buswell, 2 Vent. 9), and is now incorporated 
into the statutes of England by the acts of 5 and 6 
William IV, ch. 54. In Illinois it is held that such 
a marriage ‘is prohibited by the laws of God,’ 
within the meaning of a statute of that State. 
Bonham v. Badgley, 2 Gilm. 622. In Parker's Ap- 
peal, 44 Penn. St. 309-312, the court, while holding 
that such a marriage was not void under the laws of 
Pennsylvania, took occasion to say: ‘ We cannot re- 
frain from stating that such connections are destruct- 
ive of good morals, and should be frowned upon by 
the community.’ Between what degrees of con- 
sanguinity the line is to be found, which determines 
what marriages are unobjectionable and what are 
not to be tolerated, it is not necessary to decide, 
but the better opinion would seem to be that mar- 
riages should not be sanctioned in any nearer de- 
gree than that of cousin-german. A marriage 
between uncle and niece, or nephew and aunt, 
would certainly shock the sentiment of any enlight- 
ened community, and this, in the absence of any 
other test of the propriety of decency of things, 
should be accepted as controlling. It can hardly be 
doubted that if the parties here had become hus- 
band and wife, they would have been regarded as 
joined in an unnatural union, and as victims of a 
corrupt moral taste, to be pitied and avoided, if not 
as objects of detestation; and in this view the 
plaintiff may consider herself fortunate that she 
has been saved from such a future by the selfish and 
perfidious conduct of the defendant.” 


What constitutes a ‘‘ riot ” was defined in Lycom- 
ing Fire Insurance Co. v. Schwenk, Pennsylvania Su- 
preme Court, June 14, 1880, 37 Leg. Int. 426. This 
was an action on a fire policy. A breaker at a coal 
mine was set on fire at night by a party of men, 
who fired several shots, drove the watchmen away 
and then burned down the breaker. Held, that this 
was a riot within the provisions of the policy of in- 
surance. The court said: ‘‘ We are decidedly of 
the opinion that in the foregoing testimony every 
element of riot is found, whether at common law or 
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under an act of 1705. There was the unlawful as- 
semblage of three or more persons, combined to- 
gether to perpetrate an outrageous and violent 
crime. The commission of the crime was immedi- 
ately preceded by numerous discharges of fire-arms. 
Two peaceable citizens, engaged in watching and 
protecting the premises — placed there for that pur- 
pose — were compelled to flee therefrom in terror of 
their lives. The crime was arson, one of the most 
odious known to the criminal law. It was com- 
mitted at a late hour of the night, when the great 
majority of persons are in their beds and asleep, 
and least prepared to defend themselves or their 
property. It is an offense having a more natural 
and necessary tendency to put whole communities 
in fear and terror than almost any other. In this 
instance it was accompanied by the voices of men 
ealling for wood and oil, with which to apply the 
fire, by the loud and appalling noise of exploding 
weapons of destruction, and the criminals them- 
selves were a band of men whose numbers could not 
be determined on account of the darkness of the 
night. For a court, in charging a jury, to speak of 
such an occurrence as any thing less than a riot of 
the most marked and distinct character, would be 
simply to mislead them. We think the learned 
judge of the court below, in his comments to the 
jury, dealt quite too leniently with the plain and 
undisputed facts of the case. He said to them that 
to prove a riot there must be a previous unlawful 
assemblage, accompanied with circumstances of 
force and violence, and ‘that if the assembling of 
- persons be not accompanied with such circumstances 
as these, it cannot be deemed a riot, however unlaw- 
ful the acts which they actually committed.’ From 
this the jury would naturally infer that unless the 
proof went back to the time when the men first met 
together, and established that such original meeting 
was attended with circumstances of actual force and 
violence, a case of riot could not be made out, no 
matter what acts of outrage and violence were sub- 
sequently perpetrated. Such is not the law as we 
understand it, and we consider it error to say or to 
intimate that it is, toa jury charged with the trial 
of such a case.” The latter view is sustained by 
the authority of Chief Justice Holt, in 11 Mod. 
116, and by U. S. v. Macfarland, 1 Cr. C. Ct. 140. 
It is not necessary that the act should be unlawful. 
State v. Brooks, 1 Hill (S. C.), 861; Kiphart v. State, 
42 Ind. 273; nor that it should be done by the riot- 
ers themselves, if they assembled to do it. Newby 
v. Territory, 1 Or. 163. 


In Crispin v. Babbitt, New York Court of Appeals, 
Sept. 21, 1880, it was held as follows: The liability 
of a master to his servant for injuries sustained 
while in his employ, by the wrongful or negligent 
act of another employee of the same master, does 
not depend upon the doctrine of respondeat superior. 
The liability of the master does not depend upon 
the grade or rank of the employee whose negligence 
causes the injury. A superintendent of a factory, 





although having power to employ men or represent 
the master in other respects, is, in the management 
of the machinery, a fellow-servant of the other op- 
eratives. Albro v. Agawam Canal Co., 6 Cush. 75; 
Wood's Mast. & Servt., § 438; also §§ 431, 436, 437, 
On the same principle, however low the grade or 
rank of the employee, the master is liable for in- 
juries caused by him to another servant if they re- 
sult from the omission of some duty of the master 
which he has confided to such inferior employee. 
Flike case, 53 N. Y. 549. The liability of the mas- 
ter depends upon the character of the act in the 
performance of which the injury arises, without re- 
gard to the rank of the employee performing it. If 
it is one pertaining to the duty the master owes to 
his servants, he is responsible to them for the man- 
ner of its performance. The converse of this neces- 
sarily follows. If the act is one which pertains 
only to the duty of an operative, the employee per- 
forming it is a mere servant and the master, although 
liable to strangers, is not liable to a fellow-servant 
for its improper performance. The doctrine in 
Mullan v. Phila. & South. Mail Steamship Co., 7 
Penn. St. 25; 8S. C., 21 Am. Rep. 2, sustains this 
proposition. Accordingly, where B. who repre- 
sented the employer as financial agent or superin- 
tendent, overseer, or manager, and stood in his 
place, held, that he did so only in respect to these 
duties, which the employer had confided to him; as 
to other acts about the employer's place, he was a 
mere employee. And where he turned on steam he 
performed the act of a mere operative, and the em- 
ployer would not be liable to a fellow-employee for 
an injury caused by that act. In the opinion writ- 
ten by Rapallo, J., Folger, C. J., and Andrews and 
Miller, JJ., concurred, while Earl, Danforth, and 
Finch, JJ., dissented. The Mullan case supports 
this doctrine, but in Berea Stone Co. v. Kraft, 31 
Ohio St. 237; S. C., 27 Am. Rep. 510, the contrary 
was held. There a foreman temporarily assisted a 
laborer in the master’s employ in fastening a hook 
to a stone, and owing to the foreman’s negligence 
the plaintiff sustained an injury. The master was 
held liable. The court said: ‘‘ Where the master, 
or one placed by him in charge of men engaged in 
his service, personally assists or interferes in the 
labor being performed under his direction and con- 
trol, and is, while performing such labor, or inter- 
fering with its performance, guilty of negligence 
resulting in an injury to one engaged in such ser- 
vice, there is no sound principle of luw that will 
excuse or exonerate the master from liability. Or- 
mond v. Holland, 96 Eng. Com. Law, 102; Shearm. 
& Redf. on Neg., § 89 et seqg.; Wharton on Neg., § 
205.” ‘If the act done by him had been done un- 
der his direction, as he did it by one of the em- 
ployees of the company, its liability could not be 
doubted, and for the reason that the negligent act, 
although committed by the hand of another, was, 
in law, the act of the foreman, and consequently the 
act of the master. And it could be no less the act 
of the master when performed by the foreman in 
person.” 
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SALE OF GOODS FOR UNLAWFUL USE. 





N Brunswick v. Valleau, 50 Iowa, 120; 8. C., 82 
Am. Rep. 119, it was held that in an action for 
the price of a billiard table it is no defense that it 
may be used for gambling, unless it was sold under 
a contract that it was so to be used; and knowl- 
edge of such intended use will not be inferred from 
the fact that it was accompanied by a pool set and 
rulcs for its use. This was founded on Tracy v. 
Talmadge, 14 N. Y. 162. The court said: ‘‘It was 
held, however, in Spurgeon v. McElwein, 6 Ohio, 
442, that a carpenter could not recover for labor 
done.in erecting a nine-pin alley, appurtenant to a 
coffee-house.” ‘*The sale of cards, with knowl- 
edge that they are to be used in gambling, would, 
under the doctrine of Spurgeon v. McElwein, be un- 
lawful; and if cards were made for no other pur- 
pose the seller, under the authority of that case, 
would be deemed to have knowledge that they were 
to be used in gambling. Without such knowledge 
the sale is not unlawful.” 

In Michael v. Bacon, 49 Mo. 474; 8. C., 8 Am. 
Rep. 138, it was held that in an action for work and 
materials on a house, it is no defense that the work 
was done and the materials were furnished with 
knowledge on the part of the plaintiff that the 
house was to be used by the defendant for purposes 
of gambling. In Hubbard v. Moore, 24 La. Ann. 
591; S. C., 13 Am. Rep. 128, and Mahood v. Tealza, 
26 La. Ann. 108; S. C., 21 Am. Rep. 546, the same 
was held of furniture sold with knowledge that it 
was to be used in q house of prostitution. 

Tracy v. Talmadge contains a very elaborate re- 
view and discussion of this subject, and cites as au- 
thorities for its holding, the English cases of Faik- 
ney v. Reynous, 4 Burr. 206; Holman v. Johnson, 
Cowp. 341; Pellecat v. Angell, 2 C. M. & R. 311; 
Hodgson v. Temple, 5 Taunt. 181; distinguishes 
Briggs v. Lawrence, 3T. R. 454; Clugas v. Penaluna, 
4 id. 466; Waynsell v. Reed, 5 id. 599; Cannan v. 
Bryce, 3 B. & Ald. 179; McKinnell v. Robinson, 3 M. 
& W. 434; and disapproves Langton v. Hughes, 1 M. 
& S. 598. The court conclude as follows: ‘‘I con- 
sider it, therefore, as entirely settled by the author- 
ities to which I have referred, that it is no defense 
to an action brought to recover the price of goods 
sold, that the vendor knew that they were bought 
for an illegal purpose, provided it is not made a 
part of the contract that they shall be used for that 
purpose; and provided, also, that the vendor has 
done nothing in aid or furtherance of the unlawful 
design. The law does not punish a wrongful intent, 
when nothing is done to carry that intent into effect ; 
much less bare knowledge of such an intent, with- 
out any participation in it. Upon the whole, I 


think it clear, in reason as well as upon authority, 
that in a case like this, where the sale is not necessa- 
rily per se a violation of law, unless the unlawful 
purpose enters into and forms a part of the contract 
of sale, the vendee cannot set up his own illegal in- 
tent in bar of an action for the purchase-money.” 
An action cannot be maintained for rent of prem- 





ises knowingly leased for the purpose of prostitu- 
tion (Girarday v. Richardson, 1 Esp. 18); nor, when 
the landlord was not aware of the purpose at the 
time of the letting, provided he afterward learned 
it, and might have evicted the lessee, can he recover 
rent accruing during the period when he willingly 
allowed such occupancy. Jennings v. Throgmorton, 
Ry. & M. 251. 

An action may be maintained against a prostitute 
for clothes sold her (Bowry v. Bennett, 1 Camp. 
348); or for washing her clothes (Lloyd v. Johnson, 
1B. & P. 340), although the plaintiff may have 
known the use made of them. 

But in Pearce v. Brooks, L. R., 1 Ex. 218, the de- 
fendant, a prostitute, was sued by coach builders 
for the use of a brougham. It was found that they 
knew her to be a prostitute, and supplied the 
brougham with knowledge that it would be, as in 
fact it was, used by her as part of her display to at- 
tract men, but there was no proof that they expected 
to be paid out of the earnings of her prostitution. 
Held, that the action could not be maintained. This 
was founded on Cannan v. Bryce, 3 B. & A. 179, and 
McKinnell v. Robinson, 3 M. & W. 484, cases of 
money lent for gambling. Pollock, C. B., said: “If 
a person lends money, but with a doubt in his mind 
whether it is to be actually applied to an illegal pur- 
pose, it will be a question for the jury whether he 
meant it to be so applied; but if it were advanced in 
such a way that it could not possibly be a bribe to 
an illegal purpose, and afterward it was turned to 
that use, neither Cannan v. Bryce nor any other case 
decides that his act would be illegal. The case cited 
rests on the fact that the money was borrowed with 
the very object of satisfying an illegal purpose.” 
Bramwell, B., said: ‘‘I think the jury were enti- 
tled to infer, as they did, that it was hired for the 
purpose of display, that is, for the purpose of ena- 
bling the defendant to pursue her calling, and that 
the plaintiffs knew it. That being made out, my 
diffiulty was whether, though the defendant hired 
the brougham for that purpose, it could be said that 
the plaintiffs let it for the same purpose. If a man 
were to ask for duelling pistols, and say, ‘I think I 
shall fight a duel to-morrow,’ might not the seller 
answer, ‘I do not want to know your purpose; I 
have nothing to do with it; that is your business; 
mine is to sell the pistols, and I work only to the 
profit of trade.’ No doubt the act would be im- 
moral, but I have felt a doubt whether it would be 
illegal; and I should still feel it best that the au- 
thority of Cannan v. Bryce and McKinnell v. Robin- 
son concludes the matter. In this latter case the 
plea’ does not say that the money was lent on the 
terms that the borrower should game with it; but 
only that it was borrowed by the defendant and lent 
by the plaintiff ‘for the purpose of the defendant's 
illegally playing and gaming therewith.” Martin, 
B., said: ‘‘As to the case of Cannan v. Bryce, I 
have a strong impression that it has been questioned 
to this extent, that if money is lent, the lender 
merely handing it over into the absolute control of 
the borrower, although he may have reason to sup- 
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pose that it may be employed illegally, he will not 
be disentitled from recovering.” 

In Pringle v. Corporation of Napanee, Ont. Q. B., 
it was held that an agreement to let a hall for the 
purpose of delivering lectures attacking Christian- 
ity is not enforceable. 

In Hill v. Spear, 50 N. H. 253, where the author- 
ities are very carefully reviewed, the doctrine of 
Tracy v. Talmadge is adopted, and that of Lightfoot 
v. Tenant and Pearce v. Brooks disapproved. Of the 
latter the court say: ‘‘So a sale of silks and jewels to 
a prostitute, if it be clearly shown that such sale was 
made for the express purpose of rendering her person 
attractive and seductive, and with the view of aiding 
her unlawful commerce, would be an illegal sale; 
but shall the seller of such merchandise be disabled 
from recovery merely because he knows the buyer 
to be a prostitute ? Is such mere knowledge suffi- 
cient to render the contract void? We cannot be- 
lieve that public policy requires the exercise of so 
much scrutiny into the designs of the purchaser, 
and the imposition of such restraints upon ordinary 
traffic, as the rule, so brdadly stated in Pearce v. 
Brooks, would seem to imply; and directly contrary 
to such doctrine are the express decisions in Bowry 
v. Bennett, 1 Camp. 348; Appleton v. Campbell, 2 C. & 
P. 347, and Hodgson v. Temple, before cited.” They 
also say, of Pearce v. Brooks: ‘* Cannan vy. Bryce is 
clearly distinguishable from this, and will not sup- 
port the latter case; for, says Abbott, C. J., in Can- 
nan Vv. Bryce, ‘ It will be recollected that I am speak- 
ing of a case wherein the means were furnished, 
with a full knowledge of the object to which they 
were to be applied, and for the express purpose of 
accomplishing that object.’ Is there no valid dis- 
tinction ? In Cannan v. Bryce the money was loaned 
for the purpose of enabling the party to engage in 
illegal stock-jobbing transactions. If the money 
had simply been loaned to a person who, the lender 
knew, was engaged in such transactions, and would 
probably use the money for such purposes, would the 
contract be invalid? Money loaned to a gambler, 
for the purpose of being staked upon a pending 
game, cannot be recovered. Is 1t the same of money 
lent to one known to be a gambler, but concerning 
which loen and the unlawful game there is no other 
connection between the parties than that which re- 
sults from a simple borrowing and lending of 
money ?” 

In Cheney v. Duke, 10 G. & J. 11, the action was 
to recover the price of a negro slave. There was a 
statute to prevent the unlawful exportation of such 
slaves, and the defendant had purchased the slave 
for the purpose of exporting him. It was held that 
the seller’s knowledge of that purpose would not 
alone defeat his action for the price, but it must be 
shown that he was a sharer in the illegal transac- 
tion, or aided in its execution, or did something in 
furtherance of it. This is founded on Holman v. 
Johnson and Hodgson v. Temple. This doctrine, the 
court say, is ‘‘ abundantly settled.” 

The same doctrine was held in McGavock v. Pur- 
year, 6 Cold. 35. The action was on a note, and 
the defense was that the note was discounted for 





the purpose of enabling the owner to purchase 
horses, etc., for the use by the Confederate govern- 
ment against the United States. The court said 
that mere knowledge on the part of the bank of the 
illegal purpose to which it was intended to apply 
the money would not defeat a recovery, but that 
‘*it must be shown that the bank made the loan 
with the purpose, on its part, to furnish money to 
enable the borrowers to do the illegal act.” 

The same was held in Green v. Collins, 3 Cliff. 494, 
a case of liquors sold in Rhode Island for use in Mas- 
sachusetts. The court approve Holman v. Johnson, 
Hodgson v. Temple and Tracy v. Talmage, and dis- 
tinguish Langton v. Hughes, Cannan v. Bryce and 
Pearce v. Brooks. In regard to the latter they say: 
‘The act of supplying a female engaged in such 
criminal practices would warrant a jury in finding 
that the articles were intended to facilitate the ob- 
jects of her vocation.” 

The same was held in the similar case of Curran 
v. Downs, 3 Mo. App. 468; and in Michael v. Bacon, 
49 Mo. 474, an action to recover for work and ma- 
terials upon a gambling house. Peurce v. Brooks 
was denied as authority. . 

The same was held in Webber v. Donnelly, 38 
Mich. 469, a liquor case, on the authority of Tracy 
v. Talmage and Hill v. Spear, and in Bishop v. Honey, 
34 Tex. 245, an action for work done on a house of 
prostitution. 

The contrary doctrine was held in Zerritt v. Bart- 
lett, 21 Vt. 184. This was an action for the price of 
spirituous liquors sold in Vermont but delivered in 
New York. The plaintiff knew the defendant in- 
tended to sell them contrary to the statute. The court 
disapprove Hodgson v. Temple ; distinguish Holman 
v. Johnson as involving the infringement of the law 
only of a foreign State; and approve Langton v. 
Hughes, Cannan v. Bryce and Lightfoot v. Tenant. 
There is little examination of the authorities, and 
the consideration of the principle is brief. But in 
Lander v. Seaver, 32 id. 114, the doctrine of the 
principal case was held where the sale was made in 
New York, and so in Tuttle v. Holland, 43 id. 542. 

In Hannauer v. Doane, 12 Wall. 342, it was held 
that an action will not lie for the price of goods sold 
with knowledge that they were purchased for the 
Confederate government. This is founded on Light- 
foot v. Tenant, Langton v. Hughes and Cannan v. 
Bryce, and Armstrong v. Toler is distinguished on 
the ground of the difference between malum pro- 
hibitum and malum in se. 

In Adams v. Coulliard, 102 Mass. 167, the doc- 
trine of Tuttle v. Holland and Lander v. Seaver was 
laid down; and it was held that mere reasonable 
cause of belief, without actual knowledge of the 
unlawful intent, would not defeat the action. 

Mr. Benjamin (Sales, §§ 506-508) says: ‘‘ The sale 
of a thing, in itself an innocent and proper article 
of commerce, is void when the vendor sells it know- 
ing that it is intended to be used for an immoral 
and illegal purpose. In some of the earlier cases 
something more than this mere knowledge was held 
necessary, and evidence was required of an inten- 
tion on the vendor’s part to aid in the illegal pur- 
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pose, or profit by the immoral act. The later de- 
cisions overrule this doctrine.” He then argues 
that Faikney v. Reynous, and Petrie v. Hannay, 3 T. 
R. 418, are overruled by Booth v. Hodgson, 6 id. 405; 
Aubert v. Maze, 2 B. & P. 371; Mitchell v. Cockburne, 
2H. Bl. 379; Webb v. Brooke, 3 Taunt. 6; Langton 
v. Hughes, 1 M. & S. 594; Cannan v. Bryce, 3 B. & 
Ald. 179; McKinnell v. Robinson, 3 M. & W. 435; 
Pearce v. Brooks, L. R., 1 Ex. 212, and says, in these 
cases ‘‘the distinction between malum prohibitum 
and malum in se is positively repudiated.” Of Hodg- 
son v. Temple he says: ‘‘This decision was given in 
November, 1813, and is the more remarkable be- 
cause the case of Langton v. Hughes had been decided 
exactly to the contrary, in the King’s Bench, in the 
month of June, in the same year, and was not no- 
ticed by the counsel or the court in Hodgson v. Tem- 
ple.” 

It should be observed that Bowry v. Bennett and 
Langton v. Hughes were both tried before Lord Ellen- 
borough, who must have thought the cases distin- 
guishable, as indeed they are, for selling clothes to 
a woman for her personal wearing apparel is very 
different from selling drugs to a brewer. The 
clothes might, and must sometimes, have been worn 
innocently and necessarily; but under the circum- 
stances the brewer could hardly have wanted the 
drugs for any innocent purpose. So it seems to us 
that Pearce v. Brooks is distinguishable from Bowry 
v. Bennett, for it could hardly be possible that a 
prostitute, who, as the proof showed, could not 
read, should need a carriage for any purpose but the 
ordinary one of airing her charms to tempt men. 
But we much prefer the doctrine of the principal 
case and Tracy vy. Talmage to that of Langton v. 
Hughes and Pearce v. Brooks. 





THE DECLINE OF CIRCUIT LIFE.* 


N the olden time, when railways had not come into 
existence, and all travelling had to be done by road, 

on horseback, or in rumbling coach or chaise, going 
circuit was a formidable undertaking, involving much 
expenditure of both time and money, and so great an 
obstacle was the absence of good roads and travelling 
conveniences found to be, that though Assizes were 
directed to be held twice in every year in every county 
in the kingdom, an exception had to be made in favor 
of the remote parts, and especially of the four north- 
ern counties of Westmoreland, Cumberland, Durham 
and Northumberland, where they were held only once 
ayear, viz.,in the summer. Indeed, so important a 
feature was the question of roads and locomotion con- 
sidered “ upon the northern iter,’ that when the busi- 
ness of any Assize town extended into the Commis- 
sion day of the next town, counsel wero privileged to 
appear in court on that day without their robes; the 
reason being that ordinarily these would have been 
consigned to the baggage-wagon, or the clerks, and 
were already en route for the next circuit town. Long 
after the reason for it had ceased to exist this rule was 
religiously observed by the members of the northern 
circuits as one of their especial privileges, and on the 
last occasion of its observance, not many years ago, we 
recollect how shocked the judge who, in the days of 





* Extract from an article by John Kinghorn, Esq.,in the 
Law Magazine for August, 1880. 





his youth, had been at the equity bar, looked at the 
indignity put upon him, as he supposed, by this want 
of dress, and his puzzled and not altogether satisfied 
look, even after the explanation had been given and 
the privilege claimed. 

In those days there was acertain amount of romance 
and adventure in circuit life— when Thurlow rode the 
western circuit on a horse procured ‘on trial;’? Eldon 
went the ‘‘northern iter’? on a hired horse, but was 
obliged to borrow one for the youth who rode behind 
him, in charge of the saddle-bags, in*the capacity of 
clerk; and North, afterward Lord Keeper Guilford, 
when riding the Norfolk circuit, got mellow and had 
to be put to bed ina public house, while *‘the rest of 
the company went on for fear of losing their market.” 
Campbell's “ Lives of the Chancellors,”’ vol. iii, p. 441. 
Even the perils of the road had to be shared by the 
gentlemen of the long robe in comparatively recent 
times. Thus we find that Mr. Woodand Mr. Holroyd 
(both of whom were afterward raised to the bench), 
when crossing Finchley Common on their way to join 
the Northern Circuit, were stopped by a gentleman of 
fashionable appearance, who rode up to the side of the 
carriage and begged to know ‘“ what o’clock it was.” 
Mr. Wood, with the greatest politeness, drew out a 
handsome gold repeater and answered the question; 
upon which the stranger, drawing a pistol, presented 
it to his breast and demanded the watch. Mr. Wood 
was compelled to resign it into his hands, and the 
highwayman, after wishing them a pleasant journey, 
touched his hat and rode away. The story became 
known at York, and Mr. Wood could not show his face 
in court without some or other of the bar reminding 
him of his misfortune by the question, **‘ What’s o’clock, 
Wood?” Law and Lawyers, vol. i, p. 142, 1840. 

The circuiteer set out on his biennial pilgrimage ina 
post-chaise if he was aman of means, or mounted on 
some sturdy steed if otherwise, while some beardless 
youth, seated among the saddle-bags on another nag, 
in the capacity of clerk, brought up the rear—the 
heavier baggage being consigned to the Circuit baggage- 
wagon. But in whatever mode he journeyed, the 
etiquette of his profession had decreed that he should 
not avail himself of any stage-coach or other public 


“conveyance, as he might thereby have an opportunity 


afforded him of meeting an attorney and “ hugging” 
him, i. e., making himself agreeable to him and secur- 
ing his briefs; and that would be taking an undue ad- 
vantage of his brethren. Arrived at the Circuit town, 
he could not enter it before the judges, or at least not 
before midday of the Commission Day, so that all 
might have a fair start in the race for briefs; and even 
when he had got within the *“‘ happy hunting-grounds,”’ 
he was not allowed to stay at or frequent any publio 
inn, lest the same temptation to ‘‘ hugging,”’ and other 
undue influences should be presented to him, but he 
must go into lodgings, for which, of course, he had 
generally to pay an exorbitant price, there being no 
keener appreciators of Circuit etiquette than the land- 
ladies. In some of the northern towns they used to 
adopt a sort of sliding scale of charges —a certain price 
if you had no business, an extra guinea if you had. If 
he was fortunate enough to know an attorney in the 
place, or be related to one there, he could not stay with 
him, or dine with him, or even call on or be civil to 
him, without contravening the Circuit code; and were 
he even known to utter in public his opinion that any 
attorney ‘* was a most estimable and highly respectable 
gentleman,”’ he was certain to have to pay a fine to the 
Circuit mess. Even the very judges were, su to speak, 


strangers in the land, an old statute of the 8 Richard 
II making it unlawful for any one to ride Circuit ina 
county of which he was a native, or in which he in- 
habited, without a writ of non obstante. 

With a body representing the bar of England — for 
in those days even chancery barristers went Circuit — 
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and some Circuits reckoned nearly 300 members— and 
thus fenced round with rules, the institution of the 
mess became a prime necessity. Those were the days 
when,in the words of a song, written and sung bya 
distinguished member of the Northern Circuit, as it 
originally existed, many of the juniors might have 
sung :— 
“ All round the Circuit I goes without a guinea, 
All round the Circuit for two months and a day, 
And if any body axes me the reason why I goes it, 
It’s because I don’t know how to earn it any other way.” 
So numerous a body — often for a fortnight in one 
town —could not be held together without rules for its 
guidance and control, and the appointment of officers 
whose duty it should be to execute them. These were 
as necessary for the guild in its perambulations as 
when located in its inns of court; and the Grand Court 
with its attorney and solicitof-general, its crier, its 
messengers, its Masters of the Revels and Poet Laure- 
ate, and even its bishop, had its distinct sphere of use- 
fulness as well as its comic side. The High Jinks 
themselves tended to repress irregularities and mal- 
practices, while adding to the hilarity and amusement 
of the members. The more serious business was of 
course transacted before dinner; but even in the after- 
dinner “quips and cranks” and uproarious mirth and 
chaff, asalutary hint could often be conveyed, and a 
warning given to one who was hovering on the brink 
of malpractice, and be the means of averting future 
unpleasantuess and severe measures. These were, 
besides, but the reflection of the revels of the inns of 
court, where, as in the Middle Temple Hall, the Master 
of the Revels, after dinner, sang a ** carol or song, and 
commanded other gentlemen there then present to 
sing with him and the company;” or when, as in 


Gray's Inn, after dinner ‘ta large ring was formed 
round the fireplace,’’ when the ‘ Master of the Revels 
taking the Lord Chancellor by the right hand, be with 


his left took Mr. Justice Page, who joined to the other 
serjeants and benchers, danced about the coal-fire, 
according to the ceremony, three times, while the 
ancient song, accompanied with music, was sung by 
one Toby Aston, dressed as a barrister,’ in 1773. 

In those days when men were accustomed to sit far 
into the night, it was but natural that the mighty in- 
tellects and reverend seniors, after the labors of the 
day, should unbend alittle under the influence of old 
port, and seek relaxation in the flow of soul and inter- 
change of chaff, as well as reason. 

One ceases to wonder that an occupant of the Wool- 
sack, when a member of the Oxford Circuit, should 
have occupied the office of crier, holding a fire-shovel 
in his hand as the emblem of his office; that Lord El- 
don, while he was attorney-general of the Northern 
Circuit mess, indicted Sir Thomas Davenport at the 
Grand Court at York, for murdering a boy “witha 
certain blunt instrument of no value, called along 
speech;’’ or that Serjeant Prime was fined by the 
Grand Court of his Circuit for setting a boy to sleep 
by his eloquence. There even seems no incongruity 
in the practical jokes of those days that have since 
become historical; the hoax upon ** Jack Lee”’ at York, 
with the dummy brief, Rex v. Inhabitants of Hum 
Town, drawn up by Wedderburn and Davenport; or 
that practiced on Boswell at Lancaster, when he moved 
for a writ of quare adhesit pavimento; or that a late 
chief baron had been crowned with a punch-vowl at 
York, “in the days when he went circuiting;’’ and 
that such men as Alderson, Tindal, Serjeant Cross and 
others joined in a quadrille to the tune of “ Fol de rol 
rol,” ‘*but Alderson setting off wrong, put the rest 
out, and the whole was soon a scene of confusion.” 

Much has been written and said as to the value, for 
purposes of discipline, of the Circuit Grand Court, 
‘held foribus clausis among the barristers themselves, 
in which toasts were given, speeches were made, and 





verses were recited, not altogether fit for the vulgar 
ear’? (Campbell’s *“‘ Lives of Chief Justices”), where 
the privilege of unrestrained freedom of speech which 
prevailed was reduced to the following rule by an 
attorney-general of the Northern Circuit (Lycester 
Adolphus): *‘ Never sacrifice your friend to your joke, 
but remember that man is not your friend who would 
stand in the way of your joke.’”’ There seems to bea 
general consensus of opinion as to the tendency of the 
amusements of the Circuit table to promote friendship 
and to bring the leaders of the profession in contact 
with the juniors, and thus produce a feeling of har- 
mony and good will amongst the bar, which was pro- 
ductive of the best effects. The terms of intimacy in 
which the counsel who went the Circuit lived, are 
pointed to as one of the chief characteristics of those 
days; and the free interchange of opinions between 
seniors and juniors as giving rise to sentiments of 
kindness and respect, and indeed, the strictuess with 
which the etiquette of the har is maintained in Eng- 
land is alleged to be owing, in a great measure, to the 
institution of the Circuit Court for the trial of all 
breaches of professional etiquette. 

The methods of procedure of such a tribunal were 
doubtless admirably adapted to secure the objects in 
view; it could pass *‘ from grave to gay, from lively to 
severe,’ and could find the venial offender half in jest, 
while the graver breaches of etiquette could be visited 
with all the severity they deserved —even to the ex- 
tent of expulsion from the mess. Thus in Lord El- 
don’s time, we find in the Northern Circuit fines for 
the following offenses: ‘‘ Lancaster, Grand Night, 29th 
March, 1783. Jno. Scott, Esq., for having come into 
Lancaster the day before the Commission Day, and 
having taken up his abode that evening at the King’s 
Arms in Lancaster, fined one gallon.’”’ ‘Carlisle, 
Grand Night, 14th August, 1784. Mr. J. Scott, con- 
victed of travelling between Durham and Newcastle 
in company with Mr. Clayton, an attorney, fined one 
gallon.”” ‘*‘ Lancaster, Grand Night, August. 1784. The 
following gentlemen were fined a bottle each for mak- 
ing a party to dine from the rest of the Circuit, ata 
different house than the Circuit house, in violation of 
the rules of the Circuit.’’ ‘‘ Lancaster, Spring Assizes, 
1783. Mr. 8S. Heywood was congratulated on coming 
in his new carriage, and Mr. J. Scott congratulated for 
the like.’”’” On the other hand there have been in- 
stances in very recent times, of appropriate action 
being taken in the case of graver offenses, in which 
the offenders have, with all due formality, been either 
admonished or expelled from the body altogether, 
though happily such instances are rare. 

The palmy days of Circuit life, however — when the 
Grand Court flourished and revelry ran high— were 
in the times when locomotion was difficult, when turn- 
pike trusts were not,and roads were bad; and peuple 
and their business could afford or were obliged to wait. 
Then the advent af the Jegal army was an event in the 
dreamy life of an Assize town; Assize balls and other 
festivities abounded, and a Circuit ‘* Bespeak’’ was an 
honor sought after by the lessee of the local theatre a 
every Assize town. We can still remember threading 
our way, witha late baron of the Exchequer (thena 
gay circuiteer), to the Theatre Royal, Durham, and 
listening to a noble army of two announcing to the 
villain of the play that resistance was useless, as they 
had surrounded the house. The glories of the festivi- 
ties on an Assize Sunday at the residence of John 
Jones, of Ystrad, in his time a leader of the old Car- 
marthen Circuit, and the dinners of ‘‘ Lawyer Faw- 
cett’’ to the members of the Northern Bar, in Lord 
Eldon’s time, when there were such struggles between 
the claims of “consulation’’ and the host’s old port, 
are enshrined in history; while the hospitality ex- 
tended to the Northern Circuit by the Lord of Low- 
ther Castle was continued down to a very recent 
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period (curiously enough, this having originated at a 
time when there was only one Assize in the year in 
those parts, it was given only during the summer 
Assizes). 

But times have changed since then. As the Arab 
Sheik said to the author of “ Eothen,” “ Puff! puff! 
there is nothing like steam;”’’ it has displaced the 
stage-coach, the chaise, and even the roadster. The 
baggage-wagon lingered longest, but even it had to 
succumb a quarter of a century ago on most Circuits, 
though it still exists on the western, and might, until 
recently, have been seen at the accustomed times in 
the Temple ready for the reception of the baggage of 
the Circuit; but,so little were its uses dreamed of, that 
it has ere now been mistaken fora prison-van. Now 
the leader or the junior, who, by the aid of the mid- 
night mail and the Pullman car, can be in London to- 
day and in the remotest part of the country to-morrow, 
is no longer placed under circumstances favorable to 
the cultivation of the old Circuit life and its attendant 
associations. The clannish or tribal spirit has vanished, 
and that cosmopolitan idea— the outcome of the steam 
engine and other facilities for intercommunication — 
which would obliterate nationalities, has left its im- 
press indelibly marked on this as on other institutions. 

The circuiteer, if a silk or leading junior— ‘heavy 
juniors”? they call themselves —is no longer thrown 
into the society of his fellows for two months at a 
stretch; he does not pass a great part of every year in 
their company, in social intercourse with them, at the 
mess-table or elsewhere; but he comes down to his 
Circuit more like one in possession of a special retainer, 
who, the moment his work is done, is whisked back to 
London. If ever he does deign to honor the mess 
with his presence, it is more after the manner of a 
patron than of the boon companion of old. 

Comparatively few men now go all round a Circuit, 
the majority restricting themselves to those towns 
where they are known; others only go at certain times 
of the year; while some even require special fees to go 
to certain towns on their own Circuit, and will only 
take special jury causes at others. 

Even the * Cock of the Circuit,’’ who sticks to it and 
goes all round, spends most of his time in the society 
of his papers, or if in one of the more populous towns 
that can boast a club, he may disport himself there, 
and give entertainments to his friends and admirers, 
and thus become, instead of a supporter, a formidable 
rival of the Circuit mess. For that loyalty to the 
Circuit mess, which used to be one of its chief charac- 
teristics, and a breach of which was invariably the 
subject of fine in the old days—and we have even 
known instances of the messengers bringing a deserter 
into Grand Court at York, from the judges’ table — has 
been completely set at naught, and its rules have be- 
come very much like a royal prerogative, viz., that law 
in the case of a junior which is no law at all in the 
case of a senior, and we no longer find the leaders 
regularly dining at the mess and entering into its social 
enjoyments as of old, under the last generation of 
leaders, such as Stephen, Temple, James, Bliss, Quain, 
etc. Under such circumstances it need scarcely be 
matter of surprise that the mess languishes, that the 
attendance is but spasmodic (ranging from 50 or 60 
down to 3), and that whereas not so many years ago it 
was no uncommon thing to see from 80 to 90 at Grand 
Court at York, and 130 to 140 at Liverpool; from 60 to 
70 would now bea large muster, and of these three- 
fourths would be ‘‘ provincials;’’ so that now we have 


not a homogeneous body but different elements tc deal 
with at each place, and without a sufficiently numerous 
‘body going all round to make it any one’s interest to 
keep up the ancient traditions. In old times, when, as 
Lord Campbell has stated, there were not more than 
three or four Queen’s Counsel on any Circuit, it was a 
matter of just pride to be like Serjeant Cockell, ‘‘ The 








Almighty of the North,’”’ or, ‘‘The Cock of the Cir- 
cuit,” in the days of Law and Scarlett, when men 
were conscious of a power and dignity that required 
no bolstering-up. But now, when Q. C.’s are thick as 
the ‘‘ leaves in Vallombrosa,’’ and every one considers 
himself a ‘‘ Cock,” the distinction has, as an eminent 
legal luminary (Lord Chelmsford) observed, become 
‘‘all stuff,’ and must be hedged round with a due 
amount of reserve-—the traditionary glories and ob- 
servancies of Circuit being left to the care of the junior 
members, to whom they are but traditions. Thus the 
men who owe their rank and position to their being 
members of the Circuit, are— perhaps unconsciously 
—working out the disintegration of the institution 
which has raised them, and are kicking the ladder from 
under their feet. For it is tolerably certain that many 
of those who have obtained rank in the profession, 
owe it entirely to the fact of their being members of 
the Circuit and to their “‘sticking to it,” and thus 
obtaining practice and reputation among a compara- 
tively small and local body, when otherwise they 
might, like Viola, have 
* Pined in thought; 

And with a green and yellow melancholy, 

P Sat, like Patience on a monument, 

Smiling at grief,” 


In the great world of London. 
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IGNORANCE OF ENGLISH AS AFFECTING 
QUALIFICATION OF JUROR. 


COLORADO SUPREME COURT, APRIL TERM, 1880. 


TOWN OF TRINIDAD Vv. SIMPSON. 

Under a statute prescribing that “all male inhabitants of 
the State over the age of twenty-one years who are citi" 
zens of the United States, etc., and who have not been 
convicted of felony” shall be competent to sit as 
jurors, held, that ignorance of the English language 
would not disqualify one from sitting asa juror. Buta 
wise discretion would excuse from jury duty persons 
ignorant of that language. 

. to review a judgment in favor of the de- 

fendant in error. The opinion states the case. 


EvBert, J. On the trial below, Juan B. Cordoba, 
Manual Abeyta and Casimero Romero were sumn:oned 
with others as jurors. Upon his voir dire each an- 
swered that he did not understand the English lan- 
guage. The plaintiff in error made this ground of a 
challenge for cause; the challenge was overruled by 
the court, and the persons named were impanelled and 
sworn and served as jurors upon the trial. 

Other errors were assigned, but by stipulation of 
counsel the cause is submitted upon this assignment 
alone. 

Is inability on the part of persons called as jurors, 
to speak the English language and to understand it 
when spoken, necessarily a disqualifying fact? The 
question is not without difficulty. 

The statute declares that ‘all male inhabitants of 
the State, of the age of twenty-one years, who are 
citizens of the United States, or have declared their 
intention to become such citizens, and who have not 
been convicted of felony, shall be competent to serve 
as grand and petit jurors in all courts and judicial pro- 
ceedings in the State.” 

These are the general statutory qualifications of a 
juror. Onc possessing them, however, is still subject 
to challenge. Section 161 of the Code provides, that 
either party may challenge peremptorily or for cause, 
limiting peremptory challenges to four. Section 162 
enumerates seven several grounds upon which chal- 
lenges for cause may be taken. It is unnecessary to 
advert to them further than to say, that inability to 
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speak or understand the English language is not enu- 
merated as a ground of challenge. 

This is not a case, however, where enumeration is to 
be taken as excluding disqualifying causes not enu- 
merated; otherwise, deafness, insanity, and like phys- 
ical and mental disqualifications, absolute in their 
character, would be unchallengeable. The maxim ez- 
pressio unius est exclusio alterius is not of universal 
application in the construction of statutes. The legis- 
lative intention is to be taken according to the neces- 
sity of the matter, and according to that which is con- 
sonant to reason and sound discretion. Broom’s Leg. 
Max. 664.* 

In the silence of the statute, therefore, the grounds of 
challenge in this cause stand as at common law, to be 
determined by a consideration of the duties imposed 
upon a juror, and the qualifications thereunto requisite. 

Challenges to the poll are reduced by Sir Edward 
Coke, under four different heads: propter honoris re- 
spectum, propter defectum, propter affectum, and propter 
delictum. 3 Black. Com. 361,* 362.* 

If to either, the challenge in the present case must 
be referred to the second head; it is a defect of edu- 
cation, but only in a relative and limited sense. Knowl- 
edge of a language other than a person’s vernacular is 
but an accomplishment; want of it argues nothing 
respecting mental culture, in fact may co-exist with 
the highest intellectual attainments, and the greatest 
aptitude for the duties of a juror. While this is the 
case, the inability of a juror, ignorant of the language 
in which the proceedings of the court are had, to dis- 
charge the duties of a juror unaided, is patent. 

It is his duty to listen to the evidence, the arguments 
of counsel, and the instructions of the court. Igno- 


rance of the language as a matter of fact is as con-- 


spicuously a disqualifying circumstance as though he 
was deaf, unless the court may aid him in the discharge 
of his duties through the instrumentality of an inter- 
preter; hence, the question comes to this: May the 
court in such a case interpose an interpreter? If it 
has the power, the disqualification is removable; if 
not, it is complete and absolute. 

It is true, there is no express authority of statute so 
to do, but there is a general power conferred by section 
402 of the Code upon District Courts to make rules and 
regulations governing their practice and procedure, in 
reference to all matters not expressly provided for by 
law. Independently of statute, courts of original 
jurisdiction have inherent power to make and enforce 
rules for the transaction of their business, subject only 
to the condition that they do not contravene the laws 
of the land. Gammon v. Fritz, 79 Penn. 303. 

It must be borne in mind that the territory embraced 
in quite a number of the counties in the southern part 
of the State, and among them the county in which 
this litigation originated, formerly belonged to the Re- 
public of Mexico; that it was acquired by treaty by 
the United States, and that the inhabitants thereof 
were largely, if not exclusively, a Spanish-speaking 
people. Of this fact we take judicial notice. These 
people are in all respects citizens, and the association 
of alienage and its disabilities with ignorance of our 
language is to be dismissed. Under like circumstances 
it was provided by statute, in the State of California, 
that a juror should have sufficient knowledge of the 
language in which the proceedings of the courts were 
had; but certain counties, where a large portion of the 
population were ignorant of the English language, 
were excepted by the statute from the operation of 
this rule. It isa noticeable fact, that, both under our 
territorial and State governments, legislation touching 
the administration of the law has proceeded without 
any express reference to, or recognition of the fact, 
that in the counties mentioned, its administration 
would chiefly concern, as for its agencies it would be 
largely dependent upon, a Mexican citizenship. In the 











early history of the territory it would have been per- 
haps impossible, in these counties, to obtain an English- 
speaking jury. Even now, the exclusive rule that is 
contended for, if it did not defeat the administration 
of the law in these counties, would devolve the bur- 
dens of jury duty upen a very limited number. 

We cannot conceive that legislators have been blind 
to these facts, or negligent of their demands. In the 
absence of express legislation, we presume them to 
have regarded the difficulty as amply provided for, 
either in the provisions of section 402, cited supra, or 
in the inherent powers of the courts of original juris- 
diction which they had established for the administra- 
tion of the law. For these reasons we think it was 
fully within the power of the court to appoint an in- 
terpreter, under the sanction of an oath, to interpret 
the testimony of witnesses and the arguments of 
counsel. This would affect the discharge of their 
duties as jurors while in the jury box. Further than 
this we do not decide. 

It does not appear that an interpreter was appointed; 
but it is to be presumed that the court did whatever 
was necessary in this behalf. 

As to the discharge of their duties in the jury room — 
the duties of consultation, decision and agreement — 
it does not appear but what the other jurors of tho 
panel were Mexicans, and spoke the Spanish as well as 
the English language; if so, no interpreter was neces- 
sary after their retirement from the jury box. 

We are told that we must presume that they were 
English-speaking only. Respecting the jurors in a 
county where the English-speaking class is so limited, 
and the Spanish-speaking class is so largely in excess, 
such a presumption would be without foundation in 
fact, and inadmissible. Without this presumption it 
does not affirmatively appear that the jurors named 
were disqualified for the duties of the jury room. We 
desire to say, however, that the power of the court to 
interpose an interpreter in the jury room is embar- 
rassed by considerations not attaching to the appoint- 
ment of an interpreter to act in the presence of the 
court, and if it exist, its exercise should be limited to 
cases of strictest necessity. 

Much stress is laid upon the proposition that all 
judicial proceedings must be in the English language, 
and the case of Dunton v. Montoya, 1 Col. 99, is cited 
as authority. In that case the narr. was in the Spanish 
language, and the doctrine of the case must be limited 
to the declaration that all pleadings must be in English. 
The fallacy of the argument on this proposition con- 
sists in treating a general rule as though it were an ex- 
clusive rule. The declaration of the Code (§ 405) is 
that ‘“‘every written proceeding in a court of justice 
in this State, or before a judicial officer, shall be in the 
English language.” * * This is substantially the 
statute of 4 Geo. 2, 626, which enacts ‘“‘That both the 
pleadings and the record should thenceforward be 
framed in English.” Stephen’s Pleadings, appendix 
24. Prior to that time the record and pleadings (after 
the introduction of written pleadings) had been framed 
in Latin, and the statute had for its object the aboli- 
tion of that practice. 

By statute 36° Edward III, it was enacted that ‘‘ For 
the future all pleas should be pleaded, shown, defended, 
answered, debated and judged in the English tongue, 
but be entered and enrolled in Latin.”” 3 Black. Com. 
318. The arms of Edward had prevailed over those of 
France, and the object of the statute was to banish 
from the English courts of justice the use of the Nor- 
man or law-French introduced after the Conquest. 
This appears to be the only statute on the subject prior 
to the fourth year of James I. 

How far and with what modifications it may be said 
to prevail as part of our common law, need not be dis- 
cussed. Undoubtedly laws are to be administered in 
the language of the people adopting them. The people 
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of this State, as of the United States, are an Cnglish- 
speaking people, and, in the silence of the statute, all 
judicial proceedings would be, as of course, in that 
language. It does not follow, however, that they 
would be exclusively ‘so. This proposition must be 
taken subject to the practical necessities that daily 
arise in the administration of the law in courts of 
justice. 

Contracts in a foreign tongue are to be dealt with, 
and must be translated. Non-English-speaking wit- 
nesses are put upon the stand and must “bear wit- 
ness’ through an interpreter. Non- English-speaking 
prisoners are put upon their trial, and the indictment 
and other proceedings of the trial are made known and 
manifest to them by the same instrumentality. The 
proposition, therefore, that all judicial proceedings 
must be in the English language, must be taken sub 
modo. 

In this view, the difficulty made respecting the in- 
structions of the court also disappears. While under 
the Code they must be in writing, and under section 
405, in English, we do not conceive that their transla- 
tion into Spanish for the use and instruction of a juror 
understanding that language alone, would be inhibited 
by the spirit of the section. The object of the pro- 
vision is to secure a record in English, and this would 
in no wise be defeated. 

The hypothetical case put by counsel, of a jury com- 
posed of persons of several different nationalities, is 
met by the suggestion that extremes prove nothing. 
Such complications are not likely to arise where ample 
judicial discretion exists. 

We are not unmindful that there are many serious 
objections to the interposition of interpreters in judicial 
proceedings, and while we hold it within the power of 
the court to appoint an interpreter under the circum- 
stances of this case, it was also within its discretion to 
exclude the jurors named for the cause assigned. People 
v. Arceo, 32 Cal. 40; Atlas M. Co. v. Johnson, 23 Mich. 
87; State v. Marshall, 8 Ala. (N. 8.) 302. 

Such persons are not disqualified, but wheneVer it is 
practicable to secure a full panel of English-speaking 
jurors, a wise discretion would excuse from jury duty 
persons ignorant of that language. 

The cases of Fisher v. Philadelphia, 4 Brewster, 375, 
and Lyles v. State, 41 Texas, 172, are cited against the 
conclusion arrived at in this opinion. The first author- 
ity we have been unable to obtain. With the reasoning 
of the last we are not satisfied. If our conclusion as to 
the power of the court to appoint an interpreter be 
correct, the foundation, upon which the conclusions in 
that case appear to rest, disappears. 

The judgment of the court below is affirmed, with 
costs. 


MALICIOUS DESTRUCTION BY HUSBAND OF 
WIFE’S PROPERTY. 


MERCER COUNTY, NEW JERSEY, QUARTER SESSION, 
OCTOBER, 1880. 


STATE OF NEw JERSEY V. NUGENT. 


Under a statute making it a misdemeanor for any person 
to “maliciously cut, break, etc., any goods or chattels 
the property of any other person,” held, that a husband 
maliciously breaking a family sewing machine pur- 
chased by him, and maliciously cutting his wife’s ap- 
parel purchased partly with his own and partly with his 
wife’s earnings, was not liable. The sewing machine 
was his own, and the wife, even if she had title to the 
apparel, was not “any other person” within the mean- 
ing of the statute. 


NDICTMENT for malicious destruction of goods 
and chattels. The facts appear in the opinion. 
STEWART, J. The defendant was arrested, tried and 





found guilty on a charge preferred by his wife, of 
having ‘unlawfully and maliciously, with intent to 
destroy or render useless,’’ damaged and cut with a 
hatchet a sewing machine, bought and paid for by the 
defendant, which was at the time used for family 
sewing, and also cut two shawls, bought and paid for 
by defendant partly with his own and partly with his 
wife’s earnings, which shawls, since their purchase. 
had been continuously worn and used by the wife as 
her apparel. The charge and conviction were founded 
on the 126th section of the Crimes Act (Rev. p. 250) as 
follows: “If any person shall unlawfully or maliciously 
cut, break, burn, destroy or damage, with intent to 
destroy or render useless, any goods or chattels * * 
the property of any other person, he shall be deemed 
guilty,” ete. 

Motion was afterward made in arrest of judgment, 
on the ground that admitting the property or title of 
the chattels or part of them to be in defendant's wife, 
she was not “‘any other person,” within the meaning 
of the statute. 

At common law the title of all chattels belonging to 
the wife is vested in her husband, and if it appeared at 
the trial that the owner of the goods stolen and stated 
to be such was a married woman, the prisoner was ac- 
quitted. Hughes v. Com., 17 Gratt. 565; and this rule 
holds now in some States. State v. Hays, 21 Ind. 288; 
and the husband is presumed to be the owner of all 
the personal property possessed by the family until the 
contrary appears. Topley v. Topley, 31 Penn. St. 328; 
Com. v. Williams, 7 Gray, 337; Stale v. Pitts, 12 8. C. 
(N. 8.) 180; Pratt v. State, 35 Ohio St. 514. So it has 
been held that personal apparel furnished by a husband 
to his wife, or purchased by the wife, with the consent 
of her husband, with money given her by him from a 
fund formed by their joint earnings, remains’ the prop- 
erty of the husband, and the wife cannot maintain an 
action against a carrier for the loss thereof. Hawkins 
v. Providence R. R., 119 Mass. 596. 

Although in an indictment against a third person for 
stealing the goods of the wife used in the household 
with her assent, the ownership may be laid either in 
her or her husband, Petre ads. State, 6 Vr. 64; yet, 
viewing a husband and wife under such circumstances 
as joint owners, a charge of larceny by one joint 
owner against another will not lie. State v. Kent, 22 
Minn. 41; Kirksey v. Fike, 29 Ala. 206. 

The Married Woman’s Acts do not so far destroy the 
unity of husband and wife, that either can be con- 
victed of larceny of the other's separate goods, Stevens 
v. State, 44 Ind. 469; Thomas v. Thomas, 51 lll. 163; 
Overton v. State, 43 Tex. 616; Reg. v. Kenny, 25 W. R. 
679; 5 Cent. L. J. 68; norcan a husband be guilty of 
arson in burning his wife’s house, Snyder v. People, 26 
Mich. 106; nor can the wife sue her husband for slan- 
der, Freethy v. Freethy, 42 Barb. 641; Tibbs v. Brown, 
2 Grani’s Cas. 39; nor in replevin, Hobbs v. Hobbs, 22 
Alb. L. J. 135; nor in trover, Owen v. Owen, 22 lowa, 
270; nor in a civil suit for an assault and battery, 
Longendyke v. Longendyke, 44 Barb. 367; even after a 
divorce, the assault having been committed during 
coverture, Abbott v. Abbott, 67 Me. 304; Phillip v. 
Barnet, L. R., 1 Q. B. Div. 436. These cases as to lar- 
ceny are all founded on the rule that a person cannot 
steal his own property. Com. v. Tobin, 2 Brewst. 570; 
Taylor v. State, 7 Tex. Ct. App. 659; People v. Mac- 
Kinley, 9 Cal. 250; People v. Vice, 21 id. 344. There 
have been cases holding that, under the words ‘any 
person’ ina statute, the owner might be included if 
the intent was apparent. Com. v. Tewksbury, 11 Metce. 
551; State v. Hurd, 51 N. H. 176. But they do not ex- 
tend to.the one under consideration. The property 
damaged in this case, clearly the sewing machine, and, 
in my opinion, the shawls also, were not the property 
of any other person witkin the contemplation of the 
statute. It must be remembered that this, being in- 
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animate property, can be injured only in the title. 
Davis v. Com., 30 Penn. St. 421. 
The defendant should therefore be discharged. 








BANK MAY NOT DISPUTE TITLE OF ITS DE- 
POSITOR TO DEPOSIT. 


PENNSYLVANIA SUPREME COURT, JUNE 19, 1880. 


Frrst NATIONAL BANK or LocK HAVEN vy. MASON. 


T., a clerk for a firm, deposited moneys in his own name in & 
bank. Held, that the bank could not, after the firm be- 
came insolvent, set up as against T. that the moneys’ 
belonged to the firm and apply them on an indebtedness 
of the firm to the bank, the firm making no claim to 
such moneys. ; 


CTION to recover moneys deposited in a bank, | 


The opinion states the case. : 


Paxson, J. The plaintiff below brought his suit 
against the First National Bank of Lock Haven, to re- 
cover the amount of moneys he had deposited with 
said bank. The defendant offered to prove that the 
money deposited in the name of James D. Mason, the 
plaintiff, was in fact the money of the firm of Thomas 
& Mason, of which firm the plaintiff was a clerk; that 
the plaintiff had admitted at the time the deposits 
were made that the money belonged to said firm, and 
was placed in his name as a matter of convenience in 
paying small bills; and that the said Thomas & Mason 
were indebted to said bank in excess of the amount 
standing on its books to the credit of the plaintiff. The 
bank claimed to set off the indebtedness of Thomas & 
Mason against the claim of plaintiff in this suit. This 
evidence was rejected by the court below, and forms 
the subject of the first assignment of error. 

Thomas & Mason made no claim to this money. The 
suid firm having failed, the bank seeks to protect itself 
by setting up their title to the funds in question. 

It is well settled that money deposited in a bank te 
the credit of A may be shown to be the property of B. 
It may be reached by attachment on the part of the 
judgment creditors’of B, or its payment by the bank 
A may be stopped by a proper notice on the part of 
that the money belongs to him. The credit on the 
books of the bank is but prima facie evidence of owner- 
ship. Harrisburg Bank v. Tyler, 3 W. & S. 873; | 
Frazier v. Erie Bank, 8 id. 18; Jackson v. Bank of 
United States, 10 Barr, 61; Bank of Northern Liberties 
v. Jones, 6 Wright, 541; Starr v. York National Bank, 
5 P. F. 8. 368; Arnold v. Macungie Savings Bank, 21 
P. F. 8S. 290. These were cases, however, in which the 
true owner set upaclaim to the fund. We have here 
a very different question. The bank, the depositary, 
sets up an adverse title to defeat the suit of its own 
depositor. The bank held its claim against Thomas 
Mason when the plaintiff made his deposits, and 
knew, or at least they allege they knew, when the 
posits were made, that the money so deposited 
plaintiff's name belonged to said firm; yet under t 
circumstances, and with this knowledge, they 
mitted the plaintiff to make the deposit in his 0 
name. Having received it as the money of plaint 
and given him credit therefor, the bank is estopped, ft | 
the absence of any notice from or claim by the 
owner, from disputing plaintiffs title. Having received — 
the money as the money of the plaintiff they are bound 
to pay it to him or upon his order. Such a contract is 
implied from the fact of the deposit. In Jackson v. 
Bank of U. S., supra, the funds in the bank to the 
credit of Warwick were attached, the bank paid the 
money to Warwick notwithstanding the attachment, 
and was held liable therefor. It was said by Mr. Jus- 


tice Coulter, in delivering the opinion of the court: 
“ The first question that occuf% is this: could the bank, | 
if the attachment had not been served, have resisted 













the claim of Warwick to the money he had deposited 
with them? They received it and the bills as his, 
entered them on their books as his, and were bound, in 
the absence of any attachment, to have paid the funds 
tohim. How then were they placed in a better posi- 
tion by the service of the attachment? The attach- 
ing creditors stand in the place of Warwick. If they 
could not allege, as against Warwick, that the funds 
were not his, neither can they allege against the attach- 
ing creditors that they are not his, and yet turn round 
and pay the money tou Warwick to enable him to defeat 
his creditor.” 

It is clearly against public policy to permit a bank 
that has received money from a depositor, credited 
him therewith upon its books, and thereby entered into 
an implied contract to honor his check, to allege that 
the money deposited belonged to some one else. This 
may be done by an attaching creditor, or by the true 
owner of the fund, but the bank is estopped by its own 
act. A departure from this rule might lead to novel 
results, and embarrass commercial transactions. 

We are of opinion that the evidence referred to in 
the first and second assignments were properly stated. 

Judgment affirmed. 
aieaiioaiien 
RESTRAINT OF TRADE—AGREEMENT NOT 
TO FOLLOW CALLING WITHIN 
SPECIFED LIMITS. 
CONNECTICUT SUPREME,COURT OF ERRORS, 
MAY TERM, 1879. 





Cook v. JOHNSON.* 


The plaintiff, for a sufficient consideration, bought of the 
defendant his business as a dentist, and the latter exe- 
cuted a contract not to practice dentistry “‘ within a 
radius of ten miles of Litchfield.” The town of Litch- 
field has an extensive territory and an irregular outline, 
and contains the village of Litchfield, in which the de- 
fend&ant dwelt and had his office at the time, and where 
the contract was drawn and executed. Held, that the 
above expression meant “‘ within ten miles of the center 
of the village of Litchfield.” And held that the con- 
tract was not void in not fixing a period within which 
the defendant was not to practice dentistry within those 
limits. It seems that where such a contract is reasona- 
ble when made, subsequent circumstances, such as the 
covenantee’s ceasing to do business, do not affect its 
operation. 


ETITION for an injunction against the practice of 
dentistry by the respondent, brought to the Su- 
perior Court in Litchfield county, and heard before 
Granger, J. Decree for petitioner and motion for a 
new trial by the respondent. The case is fully stated 
in the opinion. 


H. B. Graves, in support of motion. 
C. B. Andrews and E. B. Kellogg, contra. 


Loomis, J. The questions presented by the respond- 
ent’s motion for a new trial depend on the validity cnd 
construction of the following contract: 


“* LITCHFIELD, CONN., April 2d, 1874. 
**T this day sell and convey to Frank F. Cook all the 
furniture and fixtures in the rooms over Dr. Beck- 
with’s drug store; also my good-will; and do agree 
and bind myself not to practice dentistry within a 
radius of ten miles of said Litchfield. And for the 
consideration above nameg have this day received one 

hundred dollars from Frank F. Cook’s hand. 
“L. M. JoHNsON.”’ 


As this belongs to the class of contracts in restraint 
of trade, three requisites are essential to its validity. 
1st. It must be partial, or restricted in its operation in 
respect either totime or place. 2d. It must be on some 





* To appear in 47 Connecticut Reports. 
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good consideration. 3d. It must be reasonable; that 
is, it should afford only a fair protection to the inter- 
ests of the party in whose favor it is made, and must 
not be so large in its operation as to interfere with the 
interests of the public. 

The motion does not disclose that it was claimed in 
the court below that the contract was lacking in any 
of these elements, but only that it was too indefinite 
and uncertain in its language to be enforced. The re- 
spondent admits the making of the contract and full 
performance on the part of the petitioner, but con- 
cedes that he has paid no attention to it whatever, 
except to keep the money paid underit. This is not 
very creditable, to say the least, and the excuse given 
does not at all relieve him in a moral point of view. 
He says, in effect, that inasmuch as he did not under- 
stand, by the language which he used in the contract, 
where the circle with its ten-mile radius would be 
drawn, he will locate within the town of Litchfield, 
where he can do the other party the most injury, and 
appropriate to himself the good-will of the business he 
had sold, knowing absolutely such conduct to be con- 
trary even to his own understanding of the contract. 
Such a position might well excuse a court of equity 
from giving any construction to the contract merely 
for his future guidance. But he says that he stands 
simply on his legal rights, and he insists that the con- 
tract by therules of law is too uncertain and indefinite, 
both as to territory and time, to be binding. This 
question is involved in the motion for a new trial, and 
calls for a decision; and with a view to prevent future 
litigation between the parties, we will discuss it briefly. 

The counsel for the respondent ask in their brief, 
‘* How can the court determine under this contract the 
territory from which the respondent is excluded from 
practicing dentistry by the provision, ‘ within a radius 
of ten miles from Litchfield?’ At what point is the 
radius to be taken? From the center vf the town of 
Litchfield? Or is it to be taken from the extreme 
boundaries of the town?’’ The construction suggested 
by the last interrogatory is manifestly unnatural and 
unreasonable. The large extent and irregularity of 
the boundary lines of the town would extend the pro- 
hibited territory much further from the respondent’s 
former place of business at certain points than at 
others, without any reason for it founded on the extent 
of the good-will of the business in reference to which 
it is to be presumed the limits were prescribed. And 
besides, the term ‘‘radius,’’ which means ‘“‘a right line 
drawn or extending from the center of a circle to its 
periphery,” is wholly inapplicable to such a construc- 
tion. But in making such a contract the parties would 
naturally take their stand at the place where the busi- 
ness to be sold had been carried on, and would fix the 
utmost limits of the territory at equal distance from 
that point in every direction, and as far at least as they 
supposed the good-will might attract customers. Now, 
the contract is dated at ‘ Litchfield,’’ where the post- 
office of that name was located, and the ten miles are 
to be computed from ‘said Litchfield,” referring to 
the place where it was dated. It is also to beremarked 
that the precise point in the village of Litchfield where 
the business referred to had been carried on by the 
respondent is mentioned, namely, ‘‘ in the rooms over 
Dr. Beckwith’s drug store.”’ 

Now, if we put ourselves in the position of the par- 
ties it would seem that the language which they used 
is capable of very easy and definite application, and 
thus construed the contract means ten miles in every 
direction from the center of the village of Litchfield. 

The only remaining inquiry is, whether any more 
definite limitation as to time is required. The con- 
tract is silent in respect to the time of its duration. 
But there isa well-settled distinction between ageneral 
restriction as to place and a general restriction as to 
time. The mere fact that the duration of the restric- 





tion as to time is indefinite or perpetual will not of 


itself avoid the contract if it is limited as to place, 


and is reasonable and proper in all other respects. 
Hitchcock v. Coker, 6 Ad. & El. 447; Bun v. Guy, 4 
East, 190; Chesman v. Nainby, 2 Strange, 739; 8. C., 2 
Ld. Raym. 1456; Wilkins v. Evans, 3 Younge & Jerv. 
318; Mallen v. May, 11 Mees. & Wels. 652; Hastings v. 
Whitley, 2 Exch. 611; Story on Sales (1st ed.), § 493; 
Pierce v. Woodward, 6 Pick. 206; Bowser v. Bliss, 7 
Blackf. 344. 

It is said that the petitioner may cease to practice 
dentistry, and that in such case the respondent ought 
not to remain under a perpetual injunction. The 
court in its discretion might in the decree have antici- 
pated such a contingency and provided for it, but the 
decree is not invalid on account of such omission, any 
more than the contract is. 

The rule as to the contract is, that if it is reasonable 
when made, subsequent circumstances, such as the fact 
of the covenantee ceasing business, so as no longer 
to need the protection, do not affect its operation. 
Elves v. Crofts, 10 C. B. 241. 

A new trial is not advised. 

ispulichbitgishiasiiatsite 


WHEN DEMAND BEFORE ACTION FOR CON- 
VERSION NOT NECESSARY. 


CALIFORNIA SUPREME COURT, AUGUST 31, 1880. 


HARPENDING Vv. MYERS. 

Where one in good faith purchases personal property from 
one having no authority to dispose of the same, an ac~ 
tion to recover such property may be commenced by the 
true owner against the purchaser without demand, and 
the statute begins to run from the time of the purchase. 

CTION to recover possession of personal property. 
The facts appear in the opinion. 


Warren Olney, for appellant. 
J.C. Bates aud C. L. Ackerman, for respondents. 


SHARPSTEIN, J. By the findings of fact, which are 
conceded to be correct, it appears that on the 5th day 
of April, 1873, the plaintiff deposited with one Baux, 
at San Francisco, certain jewelry. In about one month 
thereafter the plaintiff, being about to leave San Fran- 
cisco and go to St. Louis, demanded her jewelry of 
said Baux; and he, pretending that his father had the 
key to the safe, induced her to leave without her jew- 
elry, promising to forward it by express to her at St. 
Louis, so that it would reach there nearly as soon as 
she would. In fact, however, he had then pawned and 
delivered a part of said jewelry to the defendants, who 
were pawnubrokers, and on the 17th day of May, 1873, 
he pawned and delivered a part of the residue of said 
jewelry to them, and on the following 9th of July he 
pawned and delivered the entire residue thereof to 
them. Baux did not redeem the pledge, and on the 
6th day of June, 1874, defendants sold it in the manner 
provided by law. Onthe 24th of July, 1876, plaintiff 
demanded said jewelry of the defendants, or its value, 
and said demand not being complied with, she com- 
menced this action. She alleges, among other things, 
that the defendants, on the 6th day of June, 1874, un- 
lawfully converted and disposed of said jewelry, and 
then alleges that on the 24th day of July, 1816, she de- 
manded it as above stated. The judgment demanded 
is for the possession of the property, or, if that cannot 
be had, for the value of it. 

One of the allegations of the answer is that the cause 
of action did not arise or accrue within three years 
before the commencement of the action, and that it is 
barred by subdivision 3 of section 338 of the Code of 
Civil Procedure. The court rendered judgment in 
favor of the defendant, and from that judgment the 
plaintiff appeals to this court. 
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The sole question which we have to consider is 
whether the action was commenced within three years 
after the right of action accrued. All the cases 
agree in this, that a right of action accrues in favor of 
the owner of goods as soon as they are wrongfully 
taken from his possession, or wrongfully converted by 
one who rightfully came iuto the possession of them. 
No right of action accrued against the defendants in 
this case until they took the plaintiff's property with- 
out her consent, and according to the New York cases 
and decisions in some of the other States, no right of 
action, in the absence of a demand, accrued until they 
sold it. So far as we are advised, neither that nor the 
opposite doctrine has ever been expressly adopted in 
this State. We are therefore at liberty to adopt the 
doctrine which we think to be the more reasonable. 

The reason of the New York rule, as stated by Mr. 
Justice Bronson in Barrett v. Warren, 6 Hill, 348, is 
that ‘‘a man who innocently purchases property, sup- 
posing that he should acquire a good title, ought not be 
subjected to an action until he has an opportunity to 
restore the goods to the true owner.”’ In this case the 
reason of the rule ceases, because if the defendants had 
not supposed that Baux had a good title to the prop- 
erty, a cause of action would have accrued in favor of 
the plaintiff at the moment of their obtaining posses- 
sion of it, and consequently would have been barred 
by the Statute of Limitations when this action was 
commenced. It clearly was not the intention of the 
courts which laid down or adopted that rule to place 
an innocent bona fide purchaser in a worse condition 
than an original wrong-doer would occupy, as it obvi- 
ously would when applied to a case like that now be- 
fore us. 

Of the New York doctrine Mr. Justice Cowen, in 
Barrett vy. Warren, supra, says: “I will not, however, 
deny that an exception in favor of the taker, where he 
is a bona fide purchaser from the wrong- dover, has found 
its way into the books; nor that however discordant 
it be with established principles, it may at least in this 
State have become too inveterate to be displaced.” 
Again, inthe same opinion he says: ‘‘The result is, 
that no English adjudication creates an exception in 
favor of one who purchases from the tortious-taker of 
another’s property.’’ He further expresses the opinion 
that the New York rule originated in a misconception 
of the English cases upon the subject. In this view of 
the matter he is sustained by Mr. Justice Metcalf, 
whose opinion was concurred in by Justices Shaw and 
Dewey in Stanley v. Guylord, 1 Cush. 536, who, in re- 
ferring to the remarks of Mr. Justice Cowen that the 
rule which created an exception in favor of a bona fide 
purchaser might have become too inveterate in New 
York to be displaced, says: ‘* We are not embarrassed 
by any decisions in this Commonwealth which are dis- 
cordant with established principles; and therefore we 
deem ourselves not only warranted, but bound, to de- 
cide this case according to those principles which we 
find well stated by Weston, J., in Galvin v. Bacon, 2 
Fairf. 30-1, as follows: ‘ Whoever takes the property of 
another without his assent, express or implied, or 
without the assent of some one authorized to act in 
his behalf, takes it, in the eye of the law, tortiously. 
His possession is not lawful against the true owner. 
That is unlawful which is not justified or warranted by 
law; and of this character may be some acts which are 
not attended with any moral turpitude. A party hon- 
estly and fairly, and for a valuable consideration, buys 
goods from one who has stolen them. He acquires no 
rights under his purchase. The guilty party had no 
rightful possession against the true owner, and he 
could convey none to another. The purchaser is not 


liable to be charged criminally, because innocent of 
any intentional wrong; but the owner may avail him- 
self against him of all civil remedies provided by law 
for the protection of property. If the bailee of prop- 
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erty for a special purpose sells it without right, the 
purchaser dces not thereby acquire a lawful title or 
possession. In the case before us the defendant came 
honestly by the horse, but he did not receive possession 
of him from one authorized to give it, and is there- 
for liable civiliter to the true owner for the taking as 
well as for the detention.’”’ 

Stanley v. Gaylord, supra, was a case where the bailee 
had mortgaged, as security for his own debt, the prop- 
erty of his bailor, and the mortgagee took possession of 
it under his mortgage, and the bailor sued the mort- 
gagee in trespass. 

In Galvin v. Bacon, supra, the plaintiff being the 
owner of a horse, bailed him to A for use for a limited 
period, under the expectation of a purchase by the lat- 
ter. During the time A, for a valuable consideration 
and without notice, sold the horse to B, and hein like 
manner to the defendant; and the court held that no 
previous demand was necessary to enable the owner to 
maintain replevin against the last purchaser. In Mich. 
igan and Vermont the same doctrine prevails. 

In Wells v. Raylan, 1 Swan (Teun.), 501, it is distinctly 
held that where the possession of property is obtained 
from one who had no rigbt to transfer it, a right of ac- 
tion by the owner against the transferee accrues as 
soon as the latter acquires possession of it; that the 
bare taking of possession under such circumstances 
constitutes a new conversion on the part of the person 
taking it, and that from the time of the commission of 
that act the statute will commence running. 

It has been held in this State that the exemption 
from being sued without previous demand does not 
apply to sheriffs who seize upon execution property in 
the possession of, but not belonging to, the execution 
debtor. Sedly v. Hays, 1 Cal. 160; Boulware v. Crad- 
dock, 30 id. 190; Wellman v. English, 38 id. 583. Nor 
to an execution debtor who purchases at sheriff's sale 
property so seized. Sargent v. Sterm, 23 id. 359. Nor 
to a purchaser for value who had notice, before he re- 
moved the property, sufficient to put him upon inquiry 
as tothe true ownership, even though such notice was 
not received until payment of the purchase-price. 
Scribner v. Martin, 11 id. 203. None of these cases 
conflict with any decision made elsewhere upon the 
points involved in them, so far as we are advised; and 
they are not cited because of any bearing that they are 
supposed to have upon the point now under considera- 
tion, but merely for the purpose of showing that the 
question under consideration is an open one in this 
State. 

It will be observed that wherever the doctrine of ex- 
emption prevails it is strictly limited to what are 
termed bona fide purchasers for value and without 
notice. 

We are unable to perceive, however, that a person 
can ever be considered a bona fide purchaser of goods 
from one who has no right to sell in a case where the 
rule caveat emptor applies. The law imputes notice to 
him. Under that rule he is not only put upon inquiry, 
but he is conclusively presumed to have ascertained 
the true ownership of the property before purchasing 
it. If he has notice in fact, no demand upon him for 
the property is necessary before commencing the ac- 
tion to recover it. If he is chargeable with construct- 
ive notice, the resultin all other cases is the same. But 
as we have before stated, the operation of arule which 
exempts a bona fide purchaser from being sued until 
after demand is made is, in all cases to which it has 
been applied, favorable to the bona fide purchaser, and 
is claimed to have been devised for his protection. If 
applied to this case, its operation is exactly the reverse 
of that. To hold that the statute did uot commence 
ranning in favor of these defendants from the time of 
the delivery of the goods to them, because at that 
time they were conscious of no wrong-doing, which if 
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motion in their favor, involves an absurdity. And 
when oue construction of the law will lead to absurd 
cousequences, and another will not, it is the duty of 
the court to adopt the Jatter. One construction of the 
law in this case would have set the statute in motion 
at the time of the delivery of the goods from Baux to 
defendants if they had known that he was not the 
owner of them; but as they did not knowthat fact, 
the statute did not commence running until they sold 
or otherwise converted the goods. That is more favor- 
able to the mala fide than to the bona fide purchaser. 
But that must be the obvious result if we apply to this 
case the rule contended for by the appellant. We are 
unwilling to give a conscious wrong-doer any advan- 
tage over a constructive wrong-dver. And the rule 
which we shall apply in this case will simply have the 
effect to put them on an equal footing. We shall hold, 
in accordance with the rule adopted in Maine, Michi- 
gan, Vermont and Massachusetts, that the defendants 
having acquired the possession of plaintiff's property 
by and through the tortious act of Baux and not other- 
wise, such possession was tortious from its commence- 
ment, and constituted a conversion of the plaintiff's 
property, for which she might at any time within three 
years thereafter have maintained an action without 
previously making any demand, and that the omission 
to commence an action within that time constituted a 
bar to this action. 
Judgment affirmed. 
Myrick and McKee, JJ., dissented. 


_—_———__————. 


NEW YORK COURT OF APPEALS ABSTRACT. 

ADVERSE POSSESSION — OF WOODLAND — WHAT SUF- 
FICIENT — EJECTMENT NOT REQUIRED TO OBTAIN 
RIGHTS FROM TRESPASSER— RULE OF DAMAGES FOR 
TRESPASS IN CUTTING TIMBER.—(1) In an action for 
damages for cutting timber from eleven acres of 
land claimed by plaintiff, plaintiff proved title toa 
farm of 122 acres, of which 22 acres (including tho 11) 
were woodland. The chain of titlo commenced in 
1847; plaintiff's father took a deed in 1855, and by 
descent and transfer from the widow and heirs of his 
father, he acquired title. The woodland was contigu- 
ous to the cultivated land, and was not fenced or in- 
closed, which was in accordance with tho custom of 
the country. Wood was cut by plaintiff or his prede- 
cessors in title, from the 22 acres, for fuel, fencing and 
boards, every year since 1847, whenever required, and 
appropriated for the benefit of the farm. Defendant 
claimed title through a deed to onc W. from the State, 
in 1829, and a conveyance by W.’s heirs in 1877, to 
one M., who the same year conveyed to defendant, 
who cut the wood that year. It was in evidence that 
W. at one time lived ona farm contiguous to the 11 
acres and to which they belonged. There was no 
proof that W. was ever in possession of the 11 acres or 
made any claim to them, and it was shown that he 
died some forty years previous to 1877. For thirty 
years no one but plaintiff or his predecessors cut wooc 
from the land, and they paid taxes on thcentire farm 
during thattime. Held, sufficient to establish title by 
adverse possession in plaintiff, aud the existence of a 
line of marked trees through the wood lot would not 
establish a claim against plaintiff's title. (2) Plaintiff 
was not bound toresort to ejectment or any other 
remedy to vindicate his rights, but was entitled to 
maintain an action for trespass. Machin v. Geortner, 
14 Wend. 239. (3) The trial court held the rule of 
damages in such action to be the difference in the 
value of the farm with the timber on and the value 
after it wascut. Held no error. In an action to re- 





cover damages for such an injury done to the inherit- 
ance, it has been held that it is competent for a wit- 
ness to give his opinion as to the valueof the farm 








415 








with the timber on and the value after it was taken 
off. Van Deusen v. Young, 24 N. Y.9. See, also, 
Easterbrook v. Erie Railway Co., 51 Barb. 94. Tho 
cases of Whitlock v. New York Cent. R. R. Co., 36 Barb. 
644: Cook v. Brockway, 21 id. 331, do not conflict with 
this rule. (4) In a case where tho damages are such as 
would necessarily and naturally result from the in- 
jury complained of, it is not necessary that they 
should be specially averred to authorize a recovery. 
Jutte v. Hughes, 67 N. Y. 267; Vaundershee v. Newton, 
4id. 132. Judgment affirmed. Argotsinger v. Vines 
et al., appellants. Opinion by Miller, J. 

[Decided Oct. 12, 1880.] 


CRIMINAL LAW—RECEIVING STOLEN GOODS—MAR- 
RIED WOMAN —MAY BE CONVICTED WHEN ACTIVE IN 
CRIME — JOINT INDICTMENT OF HUSBAND AND WIFE — 
PRESUMPTION FROM POSSESSION. — Defendants, who 
were husband and wife, were jointly indicted for re- 
ceiving stolen goods, knowing them to be stolen. The 
goods, which were stolen from R., were found ina 
room of which defendants had control, adjoining the 
room occupied by defendants and communicating with 
it by adoor. In her husband’s absence the wife, by 
words and active opposition, attempted to prevent the 
searching officers from entering the room where the 
goodswere. Atthetrial the judge instructed the jury 
that in law the wife was presumed to be under the con- 
trol of tho husband and to havo been driven to tho 
offense by him, and consequently should be acquitted, 
unless the evidence was, in their judgment, sufficient 
to overcome or rebut the presumption. Held, that 
there was no errorin thus submitting the question of 
the wife’s guilt to the jury. Marriage isno protection 
to the wife against conviction for a crime where she is 
shown to have taken an activo and willing art in its 
commission. 2 Lewin's C. C. 229; State v. Nelson, 29 
Me. 329; Cassin v. Delany, 388 N. Y. 178; Seiler v. 
People, 77 id. 411. It follows that when the husband 
is guilty of the offense charged, and the wife also, and 
coercion is shown not to exist and therefore each is lia- 
ble to punishment, they may be jointly indicted and 
convicted; for in such a case the wife acts in her own 
capacity as one able to commit crime, and of her own 
accord and intent, as much so as would an unmarried 
person, and to that effect aro the authorities. King v. 
Chedwick, 1 Kible, 575; King v. Thomas, Cas. temp. 
Hardwicke, 278; Rex v. Cross, 1 Raym. 711; Rex 
v. Stapleton, 1 Crawf. & Dix’s C. R. 163; State v, 
Bentz, 11 Mo. 27; King v. Morris, 2 Leach (4th 
ed.), 1096; Reg. v. Ingraham, 1 Salk. 384; 1 Russ 
on Crimes, 20. In Commonwealth v. Trimmer, 1 
Mass. 476, the contrary was held, but in Common- 
wealth v. Murphy, 2 Gray, 512, the court held that “a 
wife may be indicted jointly with her husband,” and 
say “the authorities on this point, notwithstanding 
Commonwealth v. Trimmer, are too numerous and 
decisive to be withstood. Whether sho can be con- 
victed separately or jointly with him isa question to 
be determined by direct evidenco or by legal presump- 
tions concerning the freedom of her action or the 
coercion of her husband.”’ Barb. Cr. Law, 250; Wag- 
goner Vv. Bill, 18 Barb. 321; State v. Parkerson, 1 Strobh. 
169; Pennybaker v. State, 2 Blackf. 484. Tho 
court charged that ‘“‘the possession of stolen goods 
immediately after the larceny, if under peculiar and 
suspicious circumstances, when there is evidence tend- 
ing to show that some other persons stole the property, 
such possession not being satisfactorily explained, 
would warrant the jury in convicting the accused of 
receiving stolen goods knowing them to have been 
stolen.”” Held, not error. Rex v. Matthews, 1 Den. 
C. C. 596. Judgment affirmed. Goldstein et al., plaint- 
iffs in error, v. People of New York. Opinion by Dan- 
forth, J. 

[Decided Sept. 28, 1880.] 
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NEGLIGENCE — OBJECTS LIABLE TO FRIGHTEN 
HORSES — NOTICE TO CORPORATION. — Plaintiff's horse 
was frightened by a pile of stones, placed near the 
travelled part of a turnpike, under the direction of 
the turnpike company, for the purpose of repairing a 
bridge, and sprang in such a way as to injure himself 
and the wagon to which he was attached, and toinjure 
piaintiff, who wads driving. There was evidence show- 
ing that otaer horses had been frightened by the same 
pile. Held, that if the pile had a tendency to frighten 
horses and was of a dangerous character, although not 
technically a defect or obstruction in the highway, the 
turnpike company could be made liable for damages 
caused to travellers thereby, after notice of its charac- 
ter and neglect to remove the same. Waterford, etc., 
T. Co. v. People, 9 Barb. 161; Wendell v. Mayor of 
Troy, 39 id. 329; Davis v. City of Bangor, 42 Me. 522; 
Dimmick v. Town of Suffield, 30 Conn. 129; Winship 
v. Enfield, 42 N. I. 199; Bartlett v. Hooksett, 48 id. 
18; Moore v. Town of Richmond, 41 Vt. 435; Shearm 
& R. on Neg. 445-466. Notice to a secretary of the 
company held sufficient. Judgment reversed on ground 
of admission in evidence of conversation between 
witness and third person. Eggleston v. President, etc., 
of Columbia Turnpike Road, appellants. Opinion by 
Earl, J. 

[Decided October 5, 1880.] 


MUNICIPAL ORDINANCE EXCLUDING SLAUGHTER- 
HOUSES FROM FIXED AREA IN CITY — STATUTORY CON- 
STRUCTION — POWER TO REGULATE INCLUDES POWER 
TO PROHIBIT— REASON FOR STATUTE NEED NOT BE 
SET FORTH.—(1) By the amended charter of the city 
of Albany (Laws 1870, chap.——) the common council 
is authorized to enact ordinances, among other things 
“to regulate the erection, use and continuance of 
slaughter-houses.’’ Held, that under this the com- 
mon council could pass an ordinance forbidding the 
slaughtering of cattle within prescribed limits within 
the city specifically named, and such an ordinance 
could not be assailed on the ground that authority to 
“*regulate”’ slaughter-houses could not be construed 
to permit a total prohibition of them in particular 
areas or localities. The use of the word “ regulate” 
in the statute is not confined merely to the manner in 
which the business of slaughtering animals is carried 
on. To regulate implies a power of restriction and re- 
straint. It is the piain purpose of the statute to give 
to the common council the right to fix and determine 
the limits and localities within which new slaughter- 
houses may be erected and the areas from which they 
may be excluded, and to prohibit their continuance 
whenever and wherever they become sources of danger 
to the health and comfort of the community. In Vil- 
lage of Buffalo v. Webster, 10 Wend. 100, a similar 
ordinance was assailed as being in restraint of trade, 
and it was held that a provision of the ordinance that 
,*meat shall not be sold in a particular place is good, 
not being a restraint of the right to sell meat but a 
regulation of that right.” The same authority held to 
dispose of an objection that the ordinance in question 
was void as being in restraint of trade following in that 
respect. Bush v. Seabury, 8 Johns. 418; Purce v. 
Bertram, Cowp. 209, and to justify the principle of the 
latter authorities in which the exercise of such powers 
by boards of health have been sustained. Metropolitan 
Bd. of Health v. Heister, 37 N. Y. 662; Polinsky v. 
People, 73 id. 65. (2) An objection was raised to the 
ordinance that it punished the prohibited acts ** with- 
out pretense or any form of proof that they were in- 
jurious to the well being of the town, or that prudence 
required its passage.” Held, not tenable. Neither in 


the ordinance itself, nor in the indictment under it, is 
it necessary to explain the reasons for its enactment. 
It is of the nature of legislative bodies to judge for 
themselves, and the fact and the exercise of that judg- 





ment is to be implied from the law itself. ‘tuyvesant 
v. Mayor of New York, 7 Cow. 606; Martin v. Mott, 12 
Wheat. 19; Rector of Trinity v. Stiggins, 1 Robt. 1, 
Judgment affirmed. Cronins, plaintiff in error, y. 
People of New York. Opinion by Finch, J. 
[Decided Oct. 12, 1880.] 
——_q—___—— 
CONNECTICUT SUPREME COURT OF ERRORS 
ABSTRACT.* 

CONSIDERATION — COMPOUNDING A CRIME— NEED 
NOT BE FELONY TO AVOID CONTRACT. — A man having 
been arrested and lodged in jail upon a criminal prose- 
cution against himself and his son, for obtaining goods 
under false pretenses, his wife agreed with the parties 
from whom the goods were obtained and who had pro- 
cured the prosecution, that she would give a note with 
her husband for the value of the goods and for the 
costs made, and secure it by a mortgage of her real 
estate, if they would procure the abandonment of the 
criminal proceeding and the release of her husband. 
The note and mortgage were given and the prosecution 
was withdrawn. Held, on a bill to foreclose the mort- 
gage, (1) that a court of equity would not enforcea 
contract of suretyship so procured; (2) that the note 
was void as being upon an illegal consideration. Town 
of Sharon v. Gager, 46 Conn. 189; Williams v. Bayley, 
L. R.,1 H. L. Eng. & Ir. App. 200; Davies v. Lond., 
etc., Ins. Co., L. R.,8 Ch. 469. To render such an 
agreement void it is not necessary that the crime com- 
pounded should bea felony. It is enough if it bea 
public offense. All the authorities hold that an agree- 
ment to compound a felony will not be enforced, and 
that any security based upon such a consideration is 
void. But as to misdemeanors a distinction has been 
made. Some authorities hold that those misdemean- 
ors which are personal in their nature between the 
parties, such as bastardy and acommon assault, unac- 
companied with riot or intent to kill, may be compro- 
mised. Maurer v. Mitchell, 9 Watts & Serg. 69; Rob- 
inson v. Crenshaw, 2 Stew. & Port. 276; Price v. 
Summers, 2 Southard, 578; Holcomb v. Stimpson, 8 Vt. 
141. The last case was a prosecution for bastardy, 
and the decision was placed on the ground that it was 
a civil suit. But where the offense is in whole or in 
part of a public nature, nearly all the authorities hold 
that no agreement to stifle a public prosecution for it 
can be valid. Fay v. Oatley, 6 Wis. 42; Common- 
wealth v. Johnson, 3 Cush. 454; Hinesborough v. Sum- 
ner, 9 Vt. 22; Bowen v. Buck, 28 id. 308; Shaw v. 
Reed, 30 Me. 105; Shaw v. Spooner, 9 N. H. 197; Clark 
v. Ricker, 14 id. 44; Kimbrough v. Lane, 11 Bush (Ky.), 
556; Peed v. McKee, 42 lowa, 649; Buck v. First Na- 
tional Bank, 27 Mich. 293; Gardner v. Maxey, 9 B. 
Monroe, 90; Kier v. Lehman, 6 C. B. 308. In the last 
case cited it is said: “‘If the matter were res integra 
we should have no doubt in holding that any compro- 
mise of any misdemeanor or any public offense was an 
illegal consideration to support a promise, and it is 
remarkable what very little authority, consisting 
rather of dicta than decision, there is to support such 
considerations.”” McMahon v. Smith. Opinion by 
Loomis, J. 


MUNICIPAL CORPORATION— LIMIT OF DUTY AS TO 
HIGHWAYS—EVIDENCE—COMMUNICATIONS OF PATIENT 
TO PHYSICIAN. —(1) The limit of duty on the part of 
a town, with regard to the condition of its highways, 
falls far short of making them absolutely safe under 
all circumstances, even for those who use them prop- 
erly. And where the use is one that reasonable care 
and prudence could never have anticipated, there is no 
duty on the town at all in reference toit. And it 
makes no difference that the injury in such a case is 





* To appear in 47 Connecticut Reports. 
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the result of defects in a highway for which a town 
would be responsible in case of injury to individuals 
in the lawful and proper use of it. In Gregory v. 
Adams, 44 Gray, 242, itis said: ‘*This is the measure 
and extent of tho obligation of towns in reference to 
the support and maintenance of public highways. 
They are not required to make preparations for the 
safety or convenience of those who undertake to use 
those ways in an unusual or extraordinary manner, 
involving peculiar and special peril and danger, 
whether it be in respect to the kind or character of 
animals led or driven, or the magnitude or construc- 
tion of carriages used, or the bulk or weight of prop- 
erty transported. And if any person undertakes to 
use or travel upon a public highway in an unusual or 
extraordinary manner, or with animals, vehicles or 
freight not suitable or adapted to away opened and 
prepared for the public use in the common intercourse 
of society and in the transaction of usual and ordi- 
nary affairs of business, ho then takes every possible 
risk of loss and damage upon himself; and he can have 
no remedy against the town to recover recompense for 
injuries sustained, although they be the direct result 
of defects and imperfections in a way for which it 
would be responsible in case of injury to individuals 
in the lawful and proper use of it.’’ See, also, Blodgett 
v. City of Boston, 8 Allen, 237, and cases there refer- 
red to. (2) The plaintiff, who was riding upon a load 
which broke through a town bridge, had received a 
personal injury when it broke through. In an action 
against the town for such injury, held, that his state- 
ments to a physician who attended upon him for the 
purpose of giving him treatment, with regard to the 
character and seat of his sufferings, were admissible. 
Barber v. Merriam, 11 Allen, 322; Howo v. Plainfield, 
41 N. H. 135; Perkins v. Concord R. R. Co., 44 id. 223; 
Kent v. Town of Lincoln, 32 Vt. 591; Caldwell v. Mur- 
phy, 1 Kern. 416; Denton v. Tho State, 1 Swan, 279. 
Wilson v. Town of Granby. Opinion by Loomis, J. 


NEGLIGENCE— OBSTRUCTING NATURAL STREAM — 
ARTIFICIAL INCREASE IN VOLUME OF STREAM BY ACT 
OF ANOTHER. — The defendant had constructed a cov- 
ered channel forasmall brook that ran through his 
premises in the city of N. This channel proved in- 
sufficient for the flow of all the water that came down 
tho brook in times of heavy rain, and by its obstruc- 
tion caused tho water to overflow upon and injure the 
adjoining premises of tho plaintiff. The city, since 
the defendant’s channel was made, had constructed 
several sewers and drains which emptied into the 
brook above his premises, by which a considerable 
quantity of sewage, and of surface water that it was 
claimed would havo gone in other directions, was let 
into the brook. In asuit for the damage to the plaint- 
iffs property it was held, (1) that the defendant was 
not liable for any damago beyond that caused by the 
natural flow of the water, including its increased flow 
from heavy rains and other ordinary natural causes; 
(2) that it was no reason for holding the defendant 
liable for more than this that the proportion of the 
damage done by the overflow of the natural water of 
the brook was difficult of ascertainment; (3) that the 
defendant and the city could not be regarded as joint 
tort-feasors. Sellick v. Hall. Opinion by Granger, J. 


SLANDER — DAMAGES — SUBSEQUENT REPETITION OF 
SLANDEROUS WORDS— EVIDENCE OF MALICE.—In an 
action of slander the plaintiff can recover damages 
ouly for the slanderous words charged in the declara- 
tion. Where the same slander has been since re- 
peated, evidence of the repetition is admissible for the 
purpose of showing malice in the original speaking, 
but not asa ground in itself for additional damages. 
Where a defendant maliciously and for the purpose of 
spreading and perpetuating the slander, pleads the 
truth of the words in justification and fails to prove it, 





it may be regarded as evidence of malice in the origi- 
nal speaking of tho words, and may thus tend indi- 
rectly to increase the damages, but it is not of itself a 
cause for which damages may be directly assessed. 
Williams v. Miner, 18 Conn. 472; Swift v. Dickerman, 
81 id. 289. Ward v. Dick. Opinion by Granger, J. 





CALIFORNIA SUPREME COURT ABSTRACT. 

COMMON CARRIER—LIEN FOR FREIGHT ON GOODS 
SHIPPED BY CONSIGNEE OF OWNER— WHEN LIEN AT- 
TACHES. — A firm which was engaged in buying and 
selling wheat and in chartering vessels to transport the 
same to Europe, to be there sold by the master for tho 
benefit of the firm, and who also acted as agents for 
farmers for shipping wheat, which was known to de- 
fendant, chartered defendant’s ship to take wheat to 
Europe. The ship proceeded to the port of V. and 
took on board wheat belonging to plaintiff, which had 
been consigned by him to the firm at that place. The 
wheat was shipped in the name of the firm and de- 
fendant received it not knowing that it belonged to 
any one else. Afterward the firm became insolvent 
and broke the charter party by not completing the 
loading of the ship. Held, that defendant had alien 
on the wheat for his freight and that plaintiff could 
not retake the wheat from defendant upon payment 
of the expense of loading and unloading the same. 
The firm had authority, when plaintiff put his wheat 
in its hands, to ship it in their own names, and plaint- 
iff was chargeable with knowledge that he had placed 
his property in the hands of his agents for the very 
purpose of enabling them to make such contracts as 
might bo necessary aud proper for transmitting it to 
Europe for sale on his account. He knew that in exe- 
cution of tho agency they had to make contracts to 
which tho law would attach alien upon the property. 
When, therefore, the factors shipped the wheat in 
their own names, they were the only persons to whom 
tho defendant could look, and with whom he dealt in 
receiving it. In the absence of knowledge that it be- 
longed to the plaintiff, they, as shippers, were to him, 
in contemplation of law, tho owners. From them and 
for them ho received it asacommon carrier for car- 
riage; and the legal rights and duties of both parties 
became fixed by Iaw the moment tho wheat was placed 
on board the ship. Llaving received it for the purpose 
of carriage, the defendant became bound to the ship- 
pers for the safe transportation and delivery of the 
wheat at the port of destination, and he was entitled 
to alien on it for payment of his freight and charges 
on the completion of the voyage. Bulkely v. Naum- 
keag Steam Cotton Co., 24 How. 391. This lien was 
created the moment the goods were shipped and de- 
fendant might retain the wheat until his freight was 
paid. Bird of Paradise, 5 Wall. 555; McCardier v. 
Chesapeake Ins. Co., 8 Cr. 39; Certain Logs, 2 Sumn. 
596. Although the insolvency of tho firm, before the 
ship was laden but after the wheat was placed on 
board, may have ended the transaction between them 
and the plaintiff as tothe shipment and sale of the 
wheat, and dispensed with its carriage, yet the plaintiff 
was not entitled to the possession until he extin- 
guished, or offered to extinguish, the lien which had 
attached to it. The defendant was not bound to reland 
it and deliver it to the plaintiff at the port of outfit 
without tender or payment of the freight, or such 
other charges as were liens upon it. Story on Bailm., 
$585; Campbell v. Connor, 70 N. Y. 424; Hutch. on 
Car., § 476, note; Abbott on Shipp. 595. Hayes v. 
Campbell. Opinion by McKee, J. 
[Decided Aug. 26, 1880.] 

NoTICE— RECORDING ACTS — HUSBAND AND WIFE— 
PURCHASE BY DEBTOR OF SURETY’S LAND UNDER 
MORTGAGE SALE. — A wife owned separate real estate 
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and mortgaged the samo to L. to secure a debt owed 
by her husband to him. L. foreclosed the mortgage 
and at the sale the land was purchased by B. for the 
husband, with his money. Thereafter B. conveyed 
the same to the husband, who afterward, in considera- 
tion of an old debt, conveyed the same to defendant. 
The deed giving the wife title, the mortgage, and all 
the subsequent conveyances, were on record. Held, 
that the husband, in taking title under the foreclosure 
sale, took in trust for his wife, and that defendant 
took title subject to such trust. The wife in mort- 
gaging her separate property to secure the payment of 
her husband's debt to L., became, as between herself 
and husband, a surety only. Spear v. Ward, 20 Cal. 
674; Loomis v. Wheelwright, 3 Sandt. Ch. 155; Bank 
of Albion v. Burns 46 N. Y. .70: 1 Bish. on Mar. 
Wom. 604. The husband, in purchasing through B. at 
the foreclosure saie, was but paying his own debt; and 
he took and thereafter heid the title to the prop- 
erty in trust for plaintiff. Fitch v. Cotheal, 2 Sandf. 
Ch. 29. In1Story’s Eq. Jur., § 403, it is said: “In 
America it is uniformly held that the registration of a 
conveyance operates as constructive notice to all 
subsequent purchasers of any estate, legal or equitable, 
in the same property. To the same effect are the 
statutory provisions. Tho record was at least suffi- 
cient to put defendant upon inquiry; and he was 
bound, at his peril, to inform himself as to the facts. 
Ramsdell v. Fuller, 28 Cal. 87; Neison v. Allen, 1 Yerg:- 
366; Bank of Albion v. Burns, 46N. Y. 170. Hassey 
v. Wilke. Opinion by Ross, J. 

[Decided Aug. 18, 1880.] 


——————_»>—__—_. 


CRIMINAL LAW. 

CoNSPIRACY —TO MAKE LIABLE, PARTY MUST CON- 
SENT TO CRIMINAL ACT—NO IMPLIED ASSENT — UN- 
LAWFUL ACT NOT OF DANGEROUS CHARACTER.— It may 
be stated, as a general proposition, that no onecan be 
properly convicted of a crime to the commission of 
which he has never expressly or impliedly given his 
assent. Where the accused was present and commit- 
ted the crime with his own hands, or aided and abetted 
another in its commission, he will be conceded as hav- 
ing expressly assented thereto. So, where he has en- 
tered into a conspiracy with others tocommit a felony, 
or other offense, under such circumstances as will» 
when tested by experience, probably result in the un- 
lawful taking of human life, he will be presumed to 
have understood the consequences which might rea- 
sonably have been expected to follow from carrying 
into effect the purpose of the unlawful combination, 
and also to have assented to the doing of whatever 
would reasonably or probably be necessary to accom- 
plish the objects of the conspiracy, even to the taking 
of life. But further than this the law does not go. If 
the accused in such case has not expressly assented to 
the commission of the crime which happened to be the 
result of attempting to carry into effect the purpose of 
tho conspiracy, and the unlawful enterprise was not of 
such character as would probably involve the necessity 
of taking life in carrying it into execution, then there 
can be no implied assent, and consequently no criminal 
liability for the unexpected result. If the unlawful act 
agreed to be done is dangerous or homicidal in its charac- 
ter, or if its accomplishment will necessarily or probably 
require the use of force and violence which may result 
in the taking of life unlawfully, every party to such 
agreement will be held criminally liable for whatever 
any of his co-conspirators may do in furtherance of the 
common design, whether he is present or not. But 
where the unlawful act agreed to be done is not of a 
dangerous or homicidal character, and its accomplish- 
ment does not necessarily or probably require the use 
of force and violence which may result in the taking 





of life unlawfully, no such criminal liability will attach 
merely from being a party to such an agreement. 1 
Bish. Crim. L. (6th ed.) § 641; Hawkins’ P. C., book 
2, chap. 29, §§ 19, 20, 21; Foster, 369, 370; Regina y. 
Franz, 2F. & F. 580; Regina v. Horsey, 3 id. 278; 
Regina v. Luck, id. 443; Roscoe’s Crim. Ev. 655, 673; 
Regina v. Tyler, 8 C. & P. 616; Regina v. Lee et al., 
F. & F. 63; Regina v. Turner et al., 4 id. 339; Rex y. 
Hawkins, 3 C. & P. 392; Watts v. The State, 5 W. Va. 
5382; Rex v. [lowell, 9 C. & P. 437. Illinois Sup. Ct., 
Sept. 22, 1880. Lamb v. People of Illinois. Opinion by 
Mulkey, J. 


LARCENY — TO BE PRINCIPAL MUST BE CONCERNED 
IN ORIGINAL TAKING.— A person cannot be a principal 
in a theft unless he is concerned in the original taking. 
It is often said that theft is a continuous offense, but 
cases wherein this doctrine is announced, upon ex- 
amination, are generally found to be those in which a 
theft is perpetrated in one county, State or country, 
and the stolen property is then carried by him into an- 
other. In accordance with established principles at 
common law, which the statutes of all our States have 
embodied, it is universally held that the thief may be 
prosecuted either in the locality of the original cap- 
tion or in that to which the property has been carried, 
upon the principle that the legal possession of the true 
owner continues, notwithstanding tho larceny, during 
each moment of the fraudulent possession of the thief, 
and tho offense is continuous so long as the property is 
in course of transportation or in the actual possession 
of tho thief. It does not follow, inevitably, that any 
person who joins in the enterprise, after the original 
caption is perfected, is necessarily a principal in such 
original caption. The better doctrine seems to be, that 
in order to bring the latter within the category of a 
principal he must have been concerned in the original 
theft. Commonwealth v. DeWitt, 10 Mass. 153. He 
need not be actually present at the taking, if the act 
was committed in pursuance of a common intent and 
a previously-formed design, in which his mind united 
and concurred with that of the actual taker. Welsh 
v. Stato, 3 Tex. Ct. App. 413; Scales v. State, 7 id. 361. 
Texas Ct. of Appeals, June 16, 1880. Cohea v. State of 
Texas. Opinion by Clark, J. 


PERJURY — EVIDENCE — TESTIMONY OF TWO wIT- 
NESSES NECESSAKY TO CONVICT.—It is a general rule 
that the testimony of a single witness to the falsity of 
the matter on which the perjury is assigned is insuffi- 
cient to convict on a charge of perjury. Two witnesses 
are not essentially requisite, for if any material circum- 
stance be proved by other witnesses in confirmation of 
the witness who gives the direct testimony of perjury, 
it may turn the scale, and warrant a conviction. 
‘““When there are several assignments of perjury, it 
does not seem clearly settled whether, in addition to 
the testimony of a single witness, thero must be cor- 
roborative proof with respect to each, but the better 
opinion is that such proof is necessary, and that, too, 
although all the perjuries were committed at one time 
and place.’’ 1 Greenl. Ev., §257 a. Thus A, in an affida- 
vit, stated that he had paid all the debts proved under 
his bankruptcy except two. Onan indictment for per- 
jury on this affidavit, one of the assignments was that 
A had not paid all the debts proven except two, and 
another that certain other creditors were not paid in 
full. In support of the indictment several creditors 
were called, who each proved the non-payment of his 
own debt. Held, that this was not sufficient to war- 
rant conviction, and that as to the non-payment of 
each debt, it was necessary to have the testimony of 
two witnesses, or of one witness and some circumstance 
to supply the place of a second witness. Regina v. 
Parker, 1C. & M. 639; 41 E.C.& E. R. 346. See 2 
Russ. on Cr. 654. The weight of authority and the 
general rule require that where an indictment contains 
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several assignments of perjury, in order to convict on 
any one there must be either two witnesses or ono wit- 
ness and corroborative evidence to negative the truth 
of the matter in such assignment. Pennsylvania Sup. 
Ct., Jan., 1880. Williams v. Commonwealth of Penn- 
sylvania. Opinion by Trunkey, J. 

cintaiancasllpceteani 


RECENT ENGLISH DECISIONS. 





CONTRACT — REPRESENTATIONS INFLUENCING CON- 
DUCT — MUTUALITY — INTEREST IN LANDS— STATUTE 
OF FRAUDS, § 4— EXECUTED CONSIDERATION.—A rep- 
resentation, which influences the conduct of a person 
to whom it is made, is not legally enforceable against 
the person who makes it unless it operates either as a 
contract or as an estoppel. The plaintiff, as heir-at- 
law of an intestate, claimed the title deeds of the in- 
testate’s farm, of which the defendant had taken 
possession on his death, The defendant counter-claimed 
a declaration that she was entitled to a life estate in 
the farm, and to retain the title deeds for her life. 
The jury found that the defendant was induced to 
serve the intestate as his housekeeper without wages 
for many years, and to give up other prospects of 
establishment in life, by his promise to make a will 
leaving her a life estate in his farm, if, and when, it 
became his property. Held, first, that the finding, 
taken with the facts, amounted to a finding that there 
was a contract to the above effect between the intestate 
and the defendant, and that such a contract being 
based on a good consideration (whether it could or 
could not have been enforced by the intestate) was 
binding on him and his estate; and secondly, that 
since the contract had been completely performed on 
the defendant's part, section 4 of the statute of frauds 
did not apply; and that the defendant was entitled to 
the declaration asked in the counter-claim. Cases 
referred to: Packard vy. Sears, 6 A. & E. 469; Ham- 
mersley v. DeBiel, 12 Cl. & Fin. 45; Loffus v. Mayo, 3 
Giff. 592; Luders v. Anstey, 4 Ves. 501; Prole v. Soady, 
2 Giff. 1; Coles v. Pilkington, L. R., 19 Eq. 574; Cover- 
dale v. Eastwood, L. R., 15 Eq. 21; Jorden v. Money, 
5 H. L. C. 185; Maunsell v. Hedges, 4H. L. C. 1039; 
Caton v. Caton, L. R., 2 H. L. 127; Dashwood v. 
Jermyn, 12 Ch. D. 776. Exch. Div., June 2, 1880. 
Alderson vy. Maddison. Opinion by Stephen, J. L. R., 
5 Ex. D. 293. 

INFANT — PROMISE TO MARRY —RATIFICATION OR 
FRESH PROMISE.—In July, 1875, the plaintiff and de- 
fendant (both being then under the age of twenty-one) 
mutually agreed to marry one another. The engage- 
ment continued without any definite understanding as 
to when the marriage was to take place, until March, 
1879, when (both having attained the age of twenty- 
one) the defendant asked thé plaintiff, in the presence 
of her father, to fix the wedding-day. She fixed it for 
the 5th of June, to which the defendant assented, but 
ultimately he broke his promise. In an action for this 
breach of promise, in which it was agreed that the 
damages should be assessed, subject to the opinion of 
the court as to whether or not that which took place 
in March, 1879, was evidence from which the jury 
might and ought to infer a fresh promise to marry after 
the defendant had attained twenty-one, within section 
2 of the Infants’ Relief Act, 1874 (87 and 38 Vict., ch. 62), 
or a mere ratification of the original void promise. 
Held, by Denman and Lindley, JJ., that what took 
place in March, 1879, when the wedding-day was fixed, 
was a fresh promise made after the defendant came of 
age, and upon a good consideration. By Lord Cole- 


ridge, C. J., that it was a mere ratification of the 
original promise made by the defendant during his 
minority, and not a binding promise within the statute. 
Coxhead v. Mullis, 3 C. P. D. 433, and Northcott v. 
Doughty, 4 C. P. D. 435, commented upon. 


Cases 





referred to: Harris v. Wall, 1 Ex. 122; Rowe v. Hop- 
wood, L. R., 4 Q. B. 1; DeThoren v. Att’y-Gen., 1 
App. Cas. 686. Com. Pleas Div., Juno 23, 1880. Ditcham 
v. Worrall, L. R., 5 C. P. D. 410. 


INJUNCTION — PUBLICATION INJURIOUS TO TRADE.— 
It is not necessary to prove actual damage in an action 
to restrain the issue of a circular which is calculated 
to do serious injury to the plaintiff's business. Ch. 
Div., May 7, 1880. Thomas v. Williams. Opinion by 
Fry, J.,43 L. T. Rep. (N. 8S.) 91. 


SALE—OF PERSONAL PROPERTY—CONDITIONAL SALE 
OF A HORSE DELIVERED — DEATH OF TIORSE BEFORE 
SALE BECAME ABSOLUTE.—A horso was sold by the 
plaintiff to the defendant upon condition that it should 
be taken away by the defendant and tried by him for 
eight days, and returned at tho end of eight days if 
the defendant did not think it suitable for his purposes. 
The horse died on the third day after it was placed in 
the defendant’s stable, without fault of either party. 
Held, that the plaintiff could not maintain an action 
for the price, as for goods sold and delivered. Com- 
Pl. Div., March 13, 1880. Elphick v. Barnes. Opinion 
by Denman, J. L. R.,5C. P. D. 321. 


CORRESPONDENCE. 


Is 1T A JOKE? 

Editor of the Albany Law Journal 

Mr. William Eggleston, in the Preface of his work 
on Damages, just published, says: ‘‘In submitting 
this work to the profession, I feel great anxiety as to 
its reception by the public.”” And well he may, for of 
all the outrages ever perpetrated upon the patient law- 
book-buying public, this is the acme in what is known 
as padding. During the recent presidential compaign 
there appeared a neat little publication comprising 
somo 387 sheets of pure white paper, entitled, ‘“ Life 
and Public Services of Winfield Scott Hancock. Every 
lawyer who received a copy of said book was highly 
amused, and pronounced it a huge joke. Little did 
the publishers of that unique book dream, however, 
that they wero establishing a precedent to be handed 
down and slavishly followed by future generations, and 
I seriously question, Mr. Editor, whether there will be 
found among the bench and bar of this State, a single 
legal-bibliomaniac willing to vote the 58 pages of plain 
white paper, found in Mr. Eggleston’s work, any thing 
save an upmitigated outrage upon the legal profession. 

Yours, etc., 
WIxuiAM J. C. Berry, 
Librarian N. Y. Bar Association. 


Form OF BALLOTs. 
Editor of the Albany Law Journal: 

I note what you say in last JOURNAL about the elect- 
oral ballot. It would be well for some level-headed 
legislator to revise the whole legislation about ballots, 
for itis now muddled. The Revised Statutes (1 R. 8S. 
(5th ed.] 427, § 9), required ballots to be “endorsed.” 
The amendment, Laws 1880, chapter 553, section 1, re- 
quires them to be ‘‘indorsed.” 1 Revised Statutes 
(5th ed.), 429, § 15, requires ballots for electors to be 
“indorsed. Chapter 366 of 1880, section 2, says: 
* Every ballot shall have a caption (as provided by 
law).”” This implies that some previous law required 
a ‘*caption.”” Whatlaw? That is a conundrum, which 
the draughtsman of that act should answer. No one 
else can! I believe the above refers to all the legisla- 
tion about the form of ballots, except chapter 513, 
Laws of 1855, relating to the city of New York, which 
provides that the ballot for electors shall be ‘‘ tho same 
as now prescribed by law,’”’ and when folded shall be 
indorsed or show on the outside tho words “ presi- 
dent,’’ etc., and the same words ‘‘when folded, shall 
be indorsed or show on the outside,” etc., are used 
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with regard to the “State” and other ballots. This is 

the only legislation about folding. There is no stat- 

ute, except this, ‘‘of alocal nature,’’ which directs a 

folding so as to show the nature of a ballot, but the 

word is ‘* endorsed ”’ or “ indorsed.” F. 
OapENsBuRG, N. Y., Nov. 6, 1880. 


JUDICIAL NEPOTISM. 


Editor of the Albany Law Journal: 

The trial justice alluded to by your correspondent 
“Lawyer” inthe LAw JourNAL of October 2d, who 
officiates as constable to his own court, is certainly not 
acting according tothe doctrines of tho English com- 
mon law. 

In Bacon’s Abridgment it is remarked that “ offices 
are said to be incompatible and inconsistent so as to be 
executed by the same person, when from the multi- 
plicity of business in them they cannot be executed 
with caro and ability, or when they being subordinate 
and interfering with each other it induces a presump- 
tion, they cannot be executed with impartiality and 
honesty. * * * So if a forester by patent for his 
life is made justice in eyre of the same forest pro haec 
vice, the forestership is become void; for these offices are 
incompatible because the forester is under the correc- 
tion of the justices in eyre and he cannot judge him- 
self. * * * A coroner made sheriff ceases to be 
coroner, so a parson made a bishop.’’ 

In a note to this portion of the text, a case is men- 
tioned where upon a writ of error the error assigned 
was that the venire facias was to two bailiffs, and that 
the court was held before the mayor and these two 
bailiffs, so that the bailiffs being judges of the court 
could not be officers; but it is stated that the appellate 
“court conceived it might be good by custom and not 
error; for the judges are not the bailiffs only, but the 
mayor and bailiffs.”” It is noted that this case, arising 
on a writ of error, does not directly meet the question. 
See Bacon’s Abridgment, Offices and Officers. (k.) 

Lord Coke, in his fourth institute, remarks that it 
would be well were two offices never to be held by the 
same person. 

In this opinion Mr. James Ryan of this city does not 
appear to have concurred. He having been appointed 
to and accepted the office of deputy clerk of the court 
of special sessions for the city and county of New 
York, subsequently, while being such clerk, accepted 
and entered upon the performance of tho duties of the 
somewhat incongruous office of member of tho State 
Legislature. 

On an application for a mandamus to compel pay- 
ment to him of his salary as clerk which had accrued 
while he was holding office as a legislator, Folger, J., 
in the Court of Appeals, observes that * physical im- 
possibility is not the incompatibility of tho common 
law, which existing, one office 1s ipso facto vacated by 
accepting another. Incompatibility between two offices 
is an inconsistency in the functions of the two; as 
judge and clerk of the same court — officer who pre- 
sents his personal account subject to audit, and officer 
whose duty it isto audit it. * * Where one office is 
not subordinate to the other, nor the relations of the 
one to the other such as aro inconsistent and repug- 
nant, there is not that incompatibility from which tho 
law declares that the acceptance of the one is the vaca- 
tion of the other.”’” People ex rel. Ryan v. Green, 58 
N. Y. 304; see, also, Rex v. Buteman, 2 T. R. 777; 
Milward v. Thatcher, id. 81. 

The case in 58 N. Y. may perhaps be thought to 
have gone very far in maintaining the common law 
validity of the holding, by the same _ person, of offices 

hysically incompatible. But it fully maintains the 
nvalidity of holding offices, the functions of which are 
inconsistent. 

This trial justice has been too eager in the pursuit 
of official honors. 

Nzw Yorx, November 8, 1880. Cc. W. 8. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Nov. 16, 1880: 


Judgment affirmed with costs — Smith v. Holbrook; 
Green v. The Homestead Fire Insurance Company. — 
Judgment reversed and new trial granted, costs to 
abide event —Morton v. Sweet: Van Cott v. Van Brunt, 
—— Judgment of General Term reversed and that of 
Special Term affirmed, with leavo to defendant to an- 
swer on payment of costs— Wheeler v. Connecticut 
Mutual Life Insurance Company. — Judgment affirmed 
and judgment absolute for respondent on stipulation 
with costs — Webb v. Buckelew. —— Order affirmed 
with costs— Coit v. Campbell, Eaton v. Wells. ——Or- 
der affirmed without costs — Van Colt v. Van Cott.—— 
Order of General Term reversed, and judgment 
Special Term affirmed with costs — Hier v. Abrahams. 
——Appeal dismissed with costs—Devlin v. The Mayor; 
Grant v. Griswold; Douglas v. Haberstro; Eldridge v. 
N. Y. & Brighton Beach R. R. Co.; Clark v. Lourie.—— 
Appeal dismissed without costs — People ex rel. Geer v. 
Common Council of Troy.— Motion denied without 
costs— In re Guardian of Hubbard. —— Motion denied 
with $10 costs — Tuthill v. Morris; People ex rel. Smith 
v. Board of Police Commissioners of New York.—— 
Motion granted with $10 costs— Argall v. Jacobs. 


In Court oF APPEALS, Nov. 16, 1880. 


It is ordered, That the Court take a recess from Fri- 
day, the 19th inst., until Monday, the 29th inst., at 
10 o’clock A. M., at the old Capitol in tho City of 
Albany, then to proceed with tho call of the present 
Calendar. E. O. PERRIN, Clerk. 


—_ __—_—-. 
NOTES. 


HE New Zealand Jurist, about whose fate we anx- 
iously inquired some time ago, has been discon- 
tinued. Its place is supplied by Ollivier, Bell & Fitz- 
gerald’s Reports of Cases in the Court of Appeal and 
Supreme Court, of which we have the first two 
monthly parts. These reports arc well executed. — 
Tho Massachusetts Law Reporter has been united with 
tho Banker and Tradesman, under tho name of the 
Banker and Tradesman and Massachusetts Law Re- 
porter. We have found tho Reporter very timely and 
useful. 


The administration of justice in this State is almost 
as much a farce in many cases as the long-drawn con- 
test known in history as Jarndyce v. Jarndyce, and 
tho machinery of courts not entirely unliko the ma- 
chinery of the Circumlocution office. It is not the 
fault of the judges. They do not find any pleasure in 
passing upon motions without point, and demurrers 
without foundation, or in wading through oceans of 
lawless slush in bad spelling, worse grammar, and the 
worst possible substitute for logic — styled “ briefs’’ by 
their creators. Judges submit to these things, as do 
attorneys and litigants who wish to terminate their 
litigation, simply because they cannot helpit. The law 
seems to givo to parties the power to delay justice 
until litigants dio of despair, and fraud goes unwhipped 
and crime unpunished by reason of that delay; and 
judges, of themselves, are powerless to correct the 
evil. Upon the average, fivo years’ time is required to 
dispose of an ordinary case, if the parties contest it 
from the Common Pleas to the Supreme Court: and in 
the event of a reversal and remanding as much more 
time may elapse before the final adjudication. — Ohio 
Law Journal. 
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CURRENT TOPICS. 





HE address of President Bristow, at the late 
meeting of the American Bar Association, of 
which we have given an abstract, and which is now 
before us in full, is an excellent production. In 
three points, especially, we have the pleasure of 
agreeing most heartily with the president. First, 
in regard to ‘‘the pernicious practice of special leg- 
islation.” On this point he remarks: ‘It was 
hardly befitting the digmity of the Legislature of a 
sovereign State to occupy its time with the act, to 
be found in the last installment of the laws of Vir- 
ginia, which empowers ‘the principal of Turkey 
Cove High School, situated at Turkey Cove, in the 
county of Lee, * * * to confer such certi- 
ficates of proficiency and distinction as he may 
think proper to promote the cause of education.’ 
Nor was it exactly fair to the legal profession for 
the Legislature of South Carolina to pass two spe- 
cial acts admitting John Smith and Thomas Jones 
to the bar, although one was under twenty-one years 
of age, and the other had not completed the pre- 
scribed two years’ course of study. 


Second: In regard to the testimony of husband 
and wife. On this point he observes: ‘‘In New 
York, husband and wife are in general competent 
witnesses for or against each other in civil causes, 
Certain exceptions exist with regard to confidential 
communications and actions of erim. con. Whether 
the general rule should apply to actions founded 
upon allegations of adultery is a matter as to which 
the Legislature has displayed considerable indecis- 
ion, having changed its mind twice during the last 
two years. Up to 1879, the rule as to such actions 
was that husband and wife were not competent wit- 
nesses to establish any fact, except the fact of mar- 
riage. In 1879 this restriction was removed, and 
husband and wife became competent witnesses in 
actions founded upon allegations of adultery to the 
same extent as in other actions, but in 1880 the 
original rule was again adopted. However great 
may be the probability of collusion between hus- 
band and wife in such an action, that is a considera- 
tion, it seems to me, which should affect the weight 
of the evidence rather than its admissibility. A 
provision that such testimony should be insufficient 
unless corroborated by other evidence, might be 
salutary, but to exclude it altogether, because it 
may mislead, shuts out light which might otherwise 
be thrown upon the issues, and is contrary to the 
spirit of the modern law of evidence. The English 
law expressly declares that in proceedings instituted 
in consequence of adultery the parties and their 
husbands and wives shall be competent witnesses 
(32 and 33 Vict., ch. 68, § 3).” The true theory of 


Vor. 22.— No. 22. 





evidence is to exclude no one, who believes in and 
understands the sanctions of an oath, for any reason 
whatever. See Alb, L. J., passim. 


Third: In regard to the reformation of criminals. 
On this point he says: ‘‘In addition to the penal 
statutes which have been passed, some States have 
endeavored to drive out and destroy the devil — 
who, according to the old form of indictment, in- 
stigates all offenders against the law to the commis- 
sion of crime — by the enactment of laws looking 
to the reformation of criminals. Iowa, Massachu- 
setts, and Wisconsin, have established rules provid- 
ing for the diminution of the terms of imprisonment 
of convicts in case of good behavior. These rules 
enablé the prisoner to determine precisely at what 
date his term will expire in case his conduct gives 
satisfaction to the keeper of the prison, and where 
the term is a long one, a very considerable deduc- 
tion is made. Such rules seem well calculated to 
secure order, but it would be expecting too much of 
them perhaps to anticipate any real ‘change of 
heart’ among prisoners as a consequence of their 
adoption. They undoubtedly create a conviction 
that ‘honesty is the best policy,’ while in jail, but 
do little to make it plain that the same rule holds 
outside the prison walls. The Massachusetts Legis- 
lature has embodied a novel idea in a statute pro- 
viding for the appointment of ‘ probation officers,’ 
so called. It is made the duty of these officers to 
examine into the cases of persons arrested for crime, 
and determine whether they may reasonably be ex- 
pected to reform without punishment. If they so 
recommend, the court may order the prisoner to be 
released on probation upon such terms as it may 
deem just. The probation officers may also inquire 
into the cases of convicted prisoners, if the term of 
imprisonment, which they have still to undergo, 
does not exceed six months, and recommend their 
release on probation. If the court so directs, or in 
case of the Superior Court, the district attorney and 
the county commissioner concur in the recommenda- 
tion, the prisoner is to be released, but on proba- 
tion only, and may be rearrested and confined for 
the remainder of his term. If the duties of these 
officers are wisely performed, it seems that some 
good may be accomplished. No doubt it often hap- 
pens that a man of average morality who desires to 
do right, and for a long time has succeeded as well 
as most men, takes at last a single false step in a 
moment of dire temptation, and cases of sincere re- 
pentance may exist among criminals and convicts. 
General rules which create rewards for good be- 
havior are not likely to defeat the ends of criminal 
statutes, and a sound discretion may well be exer- 
cised in favor of the most meritorious of the crimi- 
nal classes, to save them from utter and hopeless 
degradation injurious to themselves and useless to 
the State.” The Massachusetts system is, we un- 
derstand, substantially like the English ‘‘ ticket of 
leave” system, and is also like a pardon on condi- 
tion of good behavior. 
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It is probable that the amendment to the Consti- 
tution, providing that any judge of the Supreme 
Court, or of the Court of Appeals, who shall be re- 
tired from office at the age of seventy, as is now 
required by the State Constitution, but who shall 
have served at least ten years on the bench, shall be 
entitled to his full compensation during the re- 
mainder of the term for which he was elected, has 
been carried. This amendment is good so far as it 
goes, but it does not go far enough. It is but fair 
to the judges who have grown old in the public 
service, and have arrived at an age when they are 
disqualified from practice or at a disadvantage in it, 
to grant them pensions for life to some amount, and 
we think to the amount of their salary annually. If 
it is conceded that a man ceases to be fit for the ju- 
dicial office at 70, it must also be conceded that he 
then ceases to be fit for the active duties of the bar. 
The State should either pension its judges for life, 
or extend the judicial tenure to the age of 75, with 
the present provision for a pension of four years’ 
salary. Some of the newspapers are already grum- 
bling about the expense. This is the merest dema- 
gogism. The State squanders, at the behest of 
either political party, ten times more money every 
year than any probable pension list would aggre- 
gate. A State which can spend twenty millions for 
a capitol, and not feel it, can afford to do its aged 
judicial servants justice. This should be the duty 
of the State, and not the mere pleasure of private 
charity, as has been suggested with regard to the 
proposed pension of ex-presidents. 


We are glad to note that our State Bar Associa- 
tion have taken a new departure in the matter of 
the presidency. The election of Mr. Sherman S. 
Rogers, of Buffalo, will give unanimous satisfaction. 
No fitter gentleman could have been selected, and 
his geographical location makes the appointment a 
wise one. The out-going president, ex-Judge 
Hand, has graced the office by profound legal at- 
tainments and ripe scholarship in literature, and 
received the extraordinary compliment of a re-elec- 
tion. The association has now had presidents from 
New York city, Albany, and Buffalo, and this geo- 
graphical distribution should be kept up and ex- 
tended. Nothing tends to kill an organization 
more surely than rotation in office which simply 
‘rotates ” the old officers in again. The change of 
the time of annual meeting from November to Sep- 
tember will doubtless be an improvement, and will 
increase the attendance and the interest. 


The recent decision of Judge Gilbert, of the 
Second Department, in regard to the taxation of 
corporations, will probably surprise the public, the 
corporations, and the committee which framed the 
act of 1880. The New York Times says: ‘‘ He 
holds that the exemption from assessment of the 
capital stock and personal property of certain cor- 
porations upon which the special State tax is levied 
applies only to taxation for State purposes, and that 
authority to assess and collect taxes for local pur- 





poses is not taken away or impaired. This leaves 
these corporations subject, as in former times, to 
taxation on their real estate, which was plainly in- 
tended, subject to the new State tax on capital 
stock and receipts, and also subject to assessment, 
as before, on stock and personal property so far as 
local ‘purposes are concerned. They certainly have 
not calculated upon this, even if the joint special 
committee which muddled the tax laws last winter 
intended it.” Our legislative committees are usu- 
ally placed in a quandary between their desire to find 
some one to pay the public burdens, and to exempt 
nearly everybody, or at least those best able, from 
this necessary duty. It reminds us of the Irish 
gentleman, who, sitting for his portrait, directed 
the artist to paint his servant in the picture, ‘ not 
in plain sight, but just outside, within aisy call.” 





Lord Chief Justice Cockburn has closed his long 
and useful life. He died, very suddenly and unex- 
pectedly, on the 20th inst., at the age of 78, after a 
judicial service of 24 years. We shall await our 
London exchanges to make up an account of the 
life and public services of this distinguished man. 


= —— 


NOTES OF CASES. 





N the Vienna Juristische Blaetter we find the fol- 
lowing decision on the subject of rewards: A’s 
servant had embezzled 37,000 florins and had fled. 
A went to the director of police at Prague and form- 
ally declared before him that he would give ten per 
cent of the sum found with his servant on his arrest. 
The police authorities published this offer of reward 
in the newspapers. A few days thereafter, B deliv- 
ered A’s servant into the hands of the police. 
17,372 florins were found on his person. A refusing 
to pay B ten per cent of this sum, B brought suit 
for 1,737 florins. The trial court nonsuited him, it 
appearing that the servant had voluntarily come to 
B and given himself up to him, and that then B 
had merely accompanied the servant to the police 
station. B appealed, and the Bohemian Supreme 
Court, and on A’s further appeal, the Imperial Ap- 
pellate Court, both decided that B was entitled to 
the reward. . They held that A was only interested 
in the success consequent upon his offer of reward; 
the manner and mode of effecting it must be imma- 
terial to him. He has no right to scrutinize the ac- 
tion of B, his intent or meritoriousness. Because 
the servant was arrested, and a part of the money 
restored to A, he must pay the promised reward to 
the person who brought this about. Without B, 
the servant might have changed his mind, concealed 
himself and wasted the money. for a succinct 
treatment of the subject of rewards, see note, 26 
Am. Rep. 5. 


Judge Barrows, of the Maine Supreme Court, 
writes us as follows: ‘‘I am induced to send you 
the inclosed opinion by seeing in the last number 
of the Law Journat (p. 397), Iowa Sup. Court ab- 
stract, that Judge Day, while his opinion in the 
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principal case is clearly correct (see Getchell v. 
Maney, 69 Me. 442), has unwittingly ranged Maine 
on the wrong side of the question of the assigna- 
bility of mechanic’s or laborer’s liens on the strength 
of the very generally misunderstood decision in 
Pearsons v. Tincker, 38 Me. 384.” The following 
are the material portions of the opinion, which is 
by Judge Barrows: ‘‘ We cannot find either in prin- 
ciple or sound authority any good reason for holding 
that the transfer by the laborer to a third party of 
an equitable interest in the sum due him for his labor, 
should work a forfeiture of his lien. The object of 
the statute, giving the lien, is to make certain the 
payment for the labor, which has gone to increase 
the value of the timber. See Spofford v. True, 33 
Me. 254. And it would detract much from the 
benefit designed to be conferred, to hold that the 
laborer must necessarily personally incur all the de- 
lay and expense that not unfrequently arise-from the 
tedious litigation which follows an effort to enforce 
a lien of this sort, at the peril of losing it altogether. 
If the lien can be enforced in his name by one who 
has assumed this risk and burden for him, another 
object of the statute, which is to make his pay 
prompt as well as secure, will be materially advanced.” 
‘¢ We think it would be laying an unnecessary bur- 
den upon the laborer for whose benefit the statute 
was designed, to say that he should not avail him- 
self of the security which the statute gives him, in 
the way most beneficial to himself, and if he can 
better himself by giving to an assignee the right to 
proceed in his name, instead of ‘ waiting around 
there’ for the slow process of the law, we see no 
reason why he may not do it without forfeiting the 
lien from which he derives the advantage. The 
claims of laborers, secured by statute lien, stand 
substantially, in this respect, upon the same footing 
as those of mechanics. The weight of authority 
and reasoning is in favor of the assignability of the 
lien of the mechanics, and the right of his assignee 
to assert his claim in the same manner and to the 
same extent that the mechanic could. Kerr v. Moore, 
54 Miss. 286, citing Gaege v. Bossieux, 15 Gratt. 83; 
Tuttle v. Howe, 14 Minn. 150; Davis v. Bilsland, 18 
Wall. 689, and other cases of like purport and effect. 
See, also, Hull of a New Ship, Daveis, 199; The 
Sarah J. Weed, 2 Lowell, 556. Nor is there any 
thing adverse to this doctrine in our decisions cited 
by the claimant of the logs. Assignability is one 
thing, negotiability is another. In Pearsons v. 
Tincker, 36 Me. 387, it was rightly held that a lien 
claim which had been assigned could not be en- 
forced in the name of the assignee ; but it does not 
touch the right of such assignee to enforce the lien 
in the name of the assignor, Whether chapter 235 
of the Laws of 1874 would operate a change in the 
rights of the assignee we need not now inquire. 
The point decided in Ames v. Palmer, 42 Me. 197, 
was simply that a trespasser could not interpose the 
lien of a third party as a common carrier upon the 
goods which were the subject of suit, in which lien 
he had no interest or concern as assignee or other- 
wise, to bar the action of the general owner against 
himself for a tortious interference, upon the ground 





that the plaintiff must show a present right of pos- 
session. The cases have no tendency to sustain the 
doctrine in support of which they are cited.” 


In Stewart v. Terre Haute and Ind. R. Co., United 
States Circuit Court, East District of Missouri, Oct. 
1, 1880, 10 Rep. 618, it was held that in the absence 
of a special contract, a common carrier is liable to 
the extent only of his own line, and for safe deliv- 
ery to the next carrier. The court said: ‘‘In the 
present case the question is whether a special con- 
tract on the part of the defendant to carry through 
to Buffalo is established by proof that the cattle 
were delivered to defendant, that its agent knew of 
their destination, and that he named the price to be 
charged for carrying through to Buffalo, the price 
having been paid at the end of the route, and to the 
last carrier. The fact that the defendant gave the 
through rate with knowledge of the point of desti- 
nation is most relied upon by plaintiff. Ordinarily, 
men contract with reference to the use or disposition 
of their own property, and do not undertake to con- 
trol that of others. It follows, I think, that a con- 
tract by which one carrier agrees to carry freight 
over a railroad belonging to and under the control 
of another, being out of the usual course, must be 
established by something more clear and definite than 
by proving the fact that such carrier has named a 
through rate. It is commonly known that it is the 
duty of a railroad agent to inform himself and ad- 
vise all inquirers as to the rates of fare and freight 
to distant points, and it would be a hard rule that 
would make the giving of this information equiva- 
lent to an agreement to carry to all such distant 
points. If it had appeared in evidence that there 
was an arrangement between the several lines cgm- 
prising the through route by which each was the 
agent of all the others to solicit and ship freight 
over the combined through line, the case would 
have been very different, and I think that such proof 
would have been sufficient to make out a prima 


Jacie case for the plaintiff. This for the reason that 


in such a case each of the several companies may be 
regarded as operating the whole line as if it was its 
owner, and therefore its contracts would be pre- 
sumed to run to the destination of the freight any- 
where upon such line, unless the contrary should ap- 
pear. But in the absence of any further showing, 
the naming of the through rate and knowledge of 
the destination of the freight are not enough.” This 
is the ordinary American ruling, and is supported 
by the following authorities and later ones in the 
same States: Railroad Co. v. Manufacturing Co., 16 
Wall. 318; Nutting v. R. Co., 1 Gray, 502; R. Co. 
v. Berry, 68 Penn. St. 272; Root v. R. C., 45 N. Y. 
524; Converse v. Transportation Co., 33 Conn. 166; 
Perkins v. R. Co., 47 Me. 573; Bank v. Transporta- 
tion Co., 23 Vt. 209; Eupress Co. v. Rush, 24 Ind. 
403; McMillan v. R. Co., 16 Mich. 79; Hoagland v. 
R. Co., 39 Mo. 451; Balt. and Ohio R. Co. v. Schu- 
maker, 29 Md. 176; Trish v. Railroad, 19 Minn. 
376; Crawford v. R. Assoc., 51 Miss. 222; Phil- 
lips v. Railroad, 78 N. C. 294. In Gray v. Jack- 
son, 51 N. H. 9; 12 Am. Rep. 1, the agreement was 
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no agreement for liability beyond the carrier’s own 
line there was no liability beyond. But in Mobile 
and Girard R. Co. v. Copeland, Supreme Court of 
Alabama, 1880, 10 Rep. 625, the carrier was held 
liable for delivery at the destination, even beyond 
his own line, unless he expressly limits his liability. 
The court said: ‘* When goods are consigned to a 
place on his own line of transportation, the known 
and established duty of the carrier is to deliver 
them at that place, and to the person who has the 
right to receive them. A mistake, however inno- 
cent, in making delivery, either to the proper per- 
son or at the proper place, involves him in liability. 
When he accepts goods directed to a place beyond 
the line of his own route, not limiting his liability, 
what difference is there in the measure of his duty 
and liability? The true doctrine, that which is 
most consistent with all the principles which govern 
the liability and duty of carriers, and which seems 
to us required by the same necessity and public pol- 
icy upon which these principles are founded, is that 
a common carrier who receives goods destined to a 
place beyond his own line of transportation, not 
expressly otherwise limiting his duty and liability, 
must be regarded as contracting for a delivery at 
the point of destination. It cannot be said that 
this rule is more unjust to the carrier than that 
which holds him liable as an insurer for loss or in- 
jury not occurring by the act of God, or of the pub- 
lic enemy. Nor is it more unjust than the rule 
which compels him to receive all goods within the 
scope of his business, which are offered for trans- 
portation on his own line. The injustice seems to 
us to be visited upon the public, who are compelled 
to employ carriers, if the opposite rule is adopted.” 
This is the English doctrine, founded on Muscham 

v. Ry. Co., 8 M. & W. 421, and followed in this 
country in IU. Cent. R. Co. v. Copeland, 24 Til. 332; 
Carter v. Peck, 4 Sneed, 203; Angle v. Railroad, 9 
Iowa, 487; Bennett v. Filyans, 1 Fla. 403; Bradford 
v. Railroad, 7 Rich. 201; Mosher v. South. Ex. Co., 
33 Ga. 37; Lock Uo. v. Railroad, 48 N. H. 339. See 
Hutchinson on Carriers, §§ 146-150. Mr. Lawson 
says (Cont. of Carriers, § 240), ‘‘the arguments of 
convenience as well as justice are in favor of the 


English rule.” 
—_———__»—__—- 


CONTRACT BY LETTER. 

N Maclay v. Harvey, 90 Mil. 525; 8S. C., 82 Am. 
Rep. 35, the defendant offered, by letter sent 
through the mail, to engage the plaintiff in his em- 
ployment, stating terms, and asking for a reply by 
return mail, The plaintiff received the letter on 
the 22d of March and next day gave a postal card, 
accepting the offer, to a boy to be mailed, but be 
neglected to mail it until the 25th. Held, that de- 
fendant was not bound by his offer, nor was he 
bound after receiving the postal card to notify her 
that it was not in time; nor was he estopped by his 
mere subsequent intention to accept her services 

and an unsuccessful attempt to see her. 





The following propositions in respect to contract 
by letters are established by the cases: 

1. Where the offer is made by letter, and is ac- 
cepted by letter posted within a reasonable time, 
the contract is complete, although the acceptance 
may be delayed or may not be received, owing to 
the fault of the post. Dunlop v. Higgins, 1 H. L. 
Cas. 381; Duncan v. Topham, 8 C. B. 225; Adams 
v. Lindsell, 1 B. & Ald. 681; In re Imperial Land Co, 
of Marseilles, Harris’ case, L. R., 7 Ch. App. 587; 
Townsend's case, L. R., 13 Eq. 148; Potter v. Sanders, 
6 Hare, 1; Stocken v. Collin, 7 M. & W. 515; Hobb’s 
case, L. R., 4 Eq. 93 Tayloe v. Merchants’ Fire Ins. 
Co., 9 How. 390; Trevor v. Wood, 36 N. Y. 307; 
Abbott v. Shepard, 48 N. H. 14; Hutcheson v. Blake- 
man, 3 Metc. (Ky.) 80; Hamilton v. Lycoming Ins. 
Co., 5 Barr, 339; Levy v. Cohen, 4 Ga. 1; Falls v. 
Gaither, 9 Port. 614; Averill v. Hedge, 12 Conn. 436; 
Wheat v. Cross, 31 Md. 99; 8. C., 1 Am. Rep. 28; 
Potts v. Whitehead, 5 C. E. Green, 55; Washburn v. 
Fletcher, 42 Wis. 152. The case of British Am. Tel. 
Co. v. Colson, L. R., 6 Ex. 108, must be regarded as 
of no authority. The gist of that decision is thus 
stated by Kelly, C. B.: ‘‘It appears to me that if 
one proposes to another by a letter through the post, 
to enter into a contract for the sale or purchase of 
goods, or as in this case, of shares in a company, 
and the proposal is accepted by letter, and the let- 
ter put into the post, the party having proposed the 
contract is not bound by the acceptance of it until 
the letter of acceptance is delivered to him, or 
otherwise brought to his knowledge, except (in some 
ases) where the non-receipt of the acceptance has 
been occasioned by his own act or default.” The 
like doctrine is held in Massachusetts, MeCulloch v. 
Eagle Ins Co.,1 Pick. 278 (disapproved by both 
Story and Parsons), and in Tennessee, Gillespie v. 
Edmonston, 11 Humph, 553. 

The latest English case illustrating proposition 1 
is Household Fire and Carriage Accident Ins. Co. v. 
Grant, C. P. Div. It was there held that a contract 
is binding upon the proposer as soon as a letter of 
acceptance, properly directed to him, has been posted 
by any person to whom the proposal has been made, 
notwithstanding such letter never reaches him, pro- 
vided that there is no unreasonable delay in accept- 
ing the proposal, and that the ordinary and natural 
mode of transmitting the acceptance is through the 
post. This case was affirmed in the Court of Ap- 
peal, July 1, 1879, by Thesiger and Baggallay, L. 
JJ., Bramwell, L. J., dissenting, 41 L. T. (N. 8.) 
298. 

2. If the delivery of the letter of offer is delayed 
by the fault of the sender, the offer is extended un- 
til its arrival. Adams v. Lindsell, 1 B. & Ald. 681. 
This was where the letter of offer was misdirected 
by the sender’s fault, and was consequently delayed 
two days in transmission, and before receipt of the 
acceptance he sold the goods to a third person. To 


the same effect, McTier v. Frith, 6 Wend. 103; 
Averill v. Hedge, 12 Conn. 436. 

3. If undue delay or failure of delivery of the 
letter of acceptance is caused by the fault of the 
accepting party, there is no contract. 


As where the 
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accepting party put his letter to be forwarded into 
the hands of an agent, the contract is not concluded 
so long as the letter remains in the agent’s hands, 
even where the agent is the postmaster. Thayer v. 
Middlesex Mut. Fire Ins. Co., 10 Pick. 826; Bryant 
v. Booze, 55 Ga. 438. 

4. The acceptance must be unconditional and in 
accordance with the terms of the offer, and given 
within the time prescribed, if any, by the offer. 
Andrews v. Garrett, 6 C. B. (N. 8.) 262; Jenness v. 
Mount Hope Ins. Co., 53 Me. 20; Bruce v. Pearson, 3 
Johns. 534; Tuttle v. Love, 7 id. 470; Holland v. 
Eyre, 2 Sim. & Stu. 194; Thomas v. Blackman, 1 
Col. 801; Eliason v. Henshaw, 4 Wheat. 225; Jordan 
v. Norton, 4 M. & W. 155; Routledge v. Grant, 4 
Bing. 653; Wontner v. Shairp, 4 C. B. 404. 

The most recent case illustrating this proposition 
is First Nat. Bank of Quincy v. Hale, U. 8. Supreme 
Court, October term, 1879, which is as follows: (1) 
A firm in Chicago wrote to a bank in Quincy which 
was cashing drafts on them by their agent, one Mel- 
son: ‘* Hereafter we will pay drafts only on consign- 
ments. We cannot advance money a week in actual 
advance of shipment. The stock must be in transit 
so as to meet draft same day or the day after pre- 
sented to us. This letter will cancel all previous 
arrangement of letters of credit in reference to G. 
W. Melson. Please acknowledge receipt of this, 
and oblige—.” The bank replied by its cashier: 
‘‘ Your favor received. I note what you say. We 
have never knowingly advanced any money to Mel- 
son on stock to°come in. Have always supposed it 
was in transit; have always taken his word. After 
this we shall require ship’g bill.” The firm did not 
reply to this letter. Held, that the firm did not ac- 
cept the terms of the bank and could not rely on its 
promise in the reply sent by it as a contract for the 
firm’s protection and benefit to not advance money 
on drafts without a shipping bill. To give it that 
effect early and explicit notice to the bank was 
necessary. Adams v. Jones, 12 Pet. 213; McCollum 
v. Cushing, 22 Ark. 543; White v. Corlies, 46 N. Y. 
468; Story on Cont., § 1130. Consequently where 
the bank cashed drafts of Melson which were ac- 
cepted and paid by the firm, /e/d, that the firm could 
not recover back from the bank the amount paid, 
even though the drafts were cashed by the bank 
without the presentment of shipping bills, and there 
was no stock in transit against which they were 
drawn. Where there is misunderstanding as to the 
terms of a contract, neither party is liable in law or 
equity. Baldwin v. Middleburger, 2 Hall, 176; Coles v. 
Bowne, 10 Pai. 526; Utley v. Donaldson, 94 U. 8. 48. 
Where a contract is a unit, and left uncertain in one 
particular, the whole will be regarded as only in- 
choate, because the parties have not been ad idem, 
and therefore neither is bound. Appleby v. Johnson, 
L. R., 9 C. P. 158. A proposal to accept or ac- 
ceptance upon terms varying from those offered is a 
rejection of the offer. Baker v. Johnson County, 37 
Iowa, 189; Jennings v. Mount Hope Iron Co,, 53 Me. 
20; Chicago and Great E. R. Co. v. Dane, 43 N. Y. 
240; Suydam v. Clark, 2 Sandf. Superior, 133. (2) 
After the letters were written the firm increased its 








members, two new partners being taken in without 
the knowledge of the bank. Held, that if the let- 
ter did constitute a contract with the firm as it was 
when they were written, it did not with the new 
firm. There was no privity between the bank and 
the new firm. A new party could no more be im- 
ported into the contract and imposed upon the bank 
without its consent than a change could be made in 
like manner in the other pre-existing stipulations. 
The bank might have been willing to contract with 
the firm as it was originally, but not as it was sub- 
sequently. Without its assent a thing was wanting 
which was indispensable to the continuity of the 
contract. Barns v. Barron, 61 N. Y. 89; Grant v. 
Naylor, 4 Cr. 224; Bleeker v. Hyde, 3 McLean, 279; 
Taylor v. Wetmore, 10 Ohio, 490; Taylor v. Me- 
Clung, 2 Houst. (Del.) 24; Hunt v. Smith, 17 Wend. 
179; Cremer v. Higginson, 1 Mason, 823; Russel v. 
Perkins, id. 368. 

5. An immaterial addition to an acceptance does 
not prevent the taking effect of the contract. Clive 
v. Beaumont, 1 DeG. & 8. 897; Gibbons v. N. #. 
Met, Asylum District, 11 Beav. 1; Branson v. Stan- 
nard, 41 L. T. (N. 8.) 474. The latter case was as 
follows: The agent for an intending purchaser of 
property, having made an offer for it, received in 
reply a letter from the vendor’s agent accepting the 
offer, and fixing a time for signing the contract. 
The purchaser’s agent not having attended within 
the time named, the vendor refused to complete. 
Held, that the contract was complete, for that the 
naming of a time for signing a formal contract did 
not constitute a condition of the acceptance. Dick- 
inson v. Dodds, L. R., 2 Ch. D. 463, distinguished. 
If the letters constitute a complete contract it will 
take effect in spite of a statement in the acceptance 
that a formal contract will be drawn up. Bonnewell 
v. Jenkins, 38 L. T. (N. 8.) 581. 

6. Acceptance must be within a reasonable time, 
unless a time is limited in the offer. The next day 
will answer. Dunlop v. Higgins, supra. But four 
months after will not. Chicago, ete, R. Co. v. 
Dane, 43 N. Y. 240. 

7. An offer may be withdrawn before acceptance. 
Routledge v. Grant, 4 Bing. 653; Honeyman v. Mar- 
ryatt, 21 Beav. 14; 6 H. L. Cas. 112; Chinnock v. 
Marchioness of Ely, 6 N. R.1; Hyde v. Wrench, 3 
Beav. 334; Eskridge v. Glover, 5 Stew. & Port. 264; 
Faulkner v. Hebard, 26 Vt. 452; Beckwith v. Cheever, 
21 N. H. 41; Burton v. Shotwell, 18 Bush, 271. And 
so an. acceptance may be retracted before or simul- 
taneously with its receipt. Dunmore v. Alexander, 
9 Shaw & Dunl. 190. Story says (Cont., § 498): 
‘“‘The rule is that if the proposition be made in 
writing, and sent by the post, the person making 
the offer can retract by a subsequent letter reaching 
the other party at any time before an answer of ac- 
ceptance is written and put in the mail. But as 
soon as such answer is placed in the mail the con- 
tract is completely closed as to both parties. Al- 
though, therefore, a letter containing a retraction of 
the offer be actually on the way at the time when the 
letter of assent is mailed, yet the contract is closed, 
unless such letter of retraction be received prior to 








426 





THE ALBANY LAW JOURNAL. 











the mailing of such letter of assent.” See Wheat v. 
Cross, 31 Md. 99; 8. C., 1 Am. Rep. 28. As to re- 
traction of acceptance, Story says (Cont., $ 498): 
‘¢The person assenting cannot, therefore, even stop 
his letter on the road after it is once mailed.” In 
Byrne v. Tienhoven, C. P. Div., March 6, 1880, 42 L. 
T. (N. 8.) 371, it was held that the withdrawal of 
an offer, made and accepted by letters sent through 
the post, is inoperative if the notice of withdrawal 
does not reach the person accepting until after the 
letter of acceptance has been posted, unless author- 
ity has been given to notify a withdrawal by merely 
posting a letter. 

For a more extensive treatment of this subject, 
see note, 32 Am. Rep. 40. 

ae 


THE WITNESS-BOX AND ITS OCCUPANTS.* 


N choosing the foregoing theme, as a thread on which 
to string a few ideas, Iam not at all unmind@ful of 
the extent to which it would bear being dwelt upon. 
It would be absurd for a stenographer of limited expe- 
rience to attempt to collate an exhaustive essay on tho 
many types of the genus witness, whose statements it 
becomes our duty to record as faithfully as may be. 
Therefore, the most I purpose attempting to do is to 
dwell briefly upon the characteristics of the more 
ordinary types we meet with in court. 

At the outset, however, I have a word to say as to 
the witness-box itself—the rostrum from which the 
truth, the whole truth and nothing but the truth is 
supposed to be delivered. It varies, as you all know, 
from a chair on the common level with attorneys and 
stenographer, to a raised platform, or dock, with chair, 
or in our older temples of justice, the elaborate snail 
shell where the unfortunate witness is perched, a target 
for all eyes, and wearing his heart upon his sleeve for 
daws to peck at. This latter device is generally ‘* most 
tolerable and not to be endured,’ as Dogberry has it, 
for the stenographer being posted below and at the 
side, many important words seem to have a peculiar 
tendency to float off on the upper strata of air and are 
lost. I have heard of a few remarkable instances — 
made more brilliant because of their variety -- where 
the official stenographer was actually consulted by the 
board of supervisors, when remodelling the court-house, 
as to his position, though [am not now prepared with 
names and dates sufficient for an affidavit. In such a 
case, the stenographer can of course avail himself of 
all the facilities that are practicable in regard to bis 
position, taking care to preclude, among other things, 
the possibility of three or more attorneys, as sometimes 
happens, crowding in between himself and the witness, 
when the latter is testifying from a map or diagram. 
It is at such atime as that just referred to, when the 
stenographer is liable to be edified by some such 
dialogue as this: ‘* From here to here, you say, is more 
than forty rods?’’ ‘‘ Yes, I know it is; from here.” 
“From here! you said from here, a minute ago.” 
“No, I didn’t either. I said from here.’”’ ‘“ Well, the 
jury will remember what you did say.” 

And at this point the juvenile Blackstone who is 
trying his ’prentice hand at taking notes for the ex- 
amining counsel, nods to the stenographer and says, 
authoritatively, ‘You took that down, didn’t you?” 

But such episodes as the foregoing are, I think, de- 
creasing in frequency as the presiding judges come to 
pay more attention to the securing of an intelligible 
record; interposing when necessarg, as ageneral thing, 
and reminding the learned counsel that ‘“‘ From here to 





* Read at the late Convention of Stenographers, by A. L. 
Woodward, of Syracuse. 





here’”’ will shed but little light upon the question at 
issue when the case comes to be made up for appeal. 

The many men and women whom, when in the 
witness-box, we, as stenographers, official and extra- 
official, encounter professionally, it seems to me 
may all be grouped under the three heads of (1) Good, 
(2) Indifferent, and (3) Bad. In making this sweep- 
ing classification I speak stenographically, and with no 
reference to the interests of the parties at issue. Asa 
rule, expert witnesses — people who, because of pro- 
fessional skill, are called upon to examine matters in 
dispute, or likely to become such—physieiaus, chemists, 
microscopists, etc., are, in my opinion, the best. Not 
necessarily the easiest; indeed, some of them are ex- 
tremely difficult to follow, requiring the short-hand 
man to keep his highest pressure of steam constantly 
on. You all remember how the great Sumner, of 
California, and his partner, ‘‘took’’ Prof. Silliman 
verbatim, when he talked for several hours at the rate 
of 400 or 500 words a minute, I forget which now; but 
as Mr. Toots said, “It’s really of no consequence.” 
The good quality of this class of witnesses lies in the 
fact that they generally know what they are going to 
say, and say itin the best manner, without ** backing 
and filling;’’ and if at all experienced ‘in the ways 
that are dark,”’ and the questions that are vain, of the 
opposing counsel, they escape being tangled up on 
cross-examination. Being, as a rule, well-educated 
men, they express themselves in good language, and in 
their testimony we meet with tho least number of 
those debatable sentences, wlere a comma will make 
sense One way, 10 comma will cause it to differ entirely 
and a semi-colon will introduce a third startling vari- 
ation. But we do not always hear the most striking 
eccentricities of expression coming from the witness- 
box. A distinguished statesman from this district, 
once, when irritated by repeated interruptions, ad- 
dressed the court in this wise: ‘Your [lonor, be I 
in order? If I be, lll go on.” But “what in tho 
captain’s but a choleric word,” ete. 

Mere deliberation of utterance, as before remarked, 
does not make a witness easy to follow, and those 
versed in the art reportorial will admit the truth of 
the somewhat paradoxical statement that a speaker 
may be at once easy and diffcult to take. Every ex- 
perienced stenographer has in his mind tho names of 
people who would be by no means called easy to take, 
but who yet convey to the scribe, dashing along after 
them, a feeling of pleasurable satisfaction at the flow 
of words fitly spoken; sentences terse, yet comprehen- 
sive; and every idea falling into place like tho separato 
stones of a mosaic. But I find that I am straying from 
the witness-box. 

Ido not intend to limit the list of good witnesses, 
reportorizlly speaking, to professional men. Indeed, 
men in all ranks of life may be met with, who, being 
well developed under the eyes, are likewise blessed 
with good sense and judgment. 

Among the indifferent witnesses are those who cannot 
be made to understand, even by the combined efforts 
of court and counsel, that there being a time for all 
things, an opportunity will be afforded for their re- 
lease, if possible, from all the contradictions in which 
a direct answer may seem at the time to involve them, 
but who persist in stopping to administer to the jury 
an antidote for every drop of poison. 

Of this class is the cautious man, who seldom com- 
mits himself, and who is bound that none of them ’ere 
lawyers shall come any game on’ him. I remember, 
while reporting an arson case in Vermont, a witness 
was testifying as to an incendiary fire which he found 
burning on the hearth in one of the rooms of the 
house. He was describing what the burning mass 
seemed to be composed of, when the presiding judge 
interposed with the suggestion that he probably meant 
combustible material. But the wily Green Mountain 
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boy avoided the pit-fall by remarking, ‘ Wal, 1 dunno 
as I ever heerd’o wood bustin’,’’ while the learned 
judge leaned back and seemed to meditate on the 
dangers attending the use of big dictionary words. 

Prolixity is not an agreeable feature of the indiffer- 
ent witness. When one of the wordy kind, in love 
with sound of his own voice, and big with idea of hav- 
ing such an audience, pours forth an uninterrupted 
flow of words, while page after page slides out from 
under the stenographer's pen, then doth the latter per- 
sonage rage inwardly at the wasting away of the gray 
matter of his brain overa farrago of immaterial stuff, 
which ho dares not omit lest perchance something per- 
tinent to the issue might be lost. 

Coming to the last class, the bad witness (again 
speaking in astenographic sense), but little need be 
said. Youall know him. He is ubiquitous. He it is, 
who, fresh from Fatherland, rejoicing in the possess- 
ion of two dozen words of English, essays to give an 
account of an assault and battery occurring next door, 
and as he warms up over his theme, he pieces out the 
incomplete sentences with German, aided by graphic 
gesticulation, and at the conclusion of his narrative 
perchance the court says, “I didn’t fully understand 
his story. Mr. Stenographer, won’t you just read it?” 

Something deserves to be said of the irate female 
witness who pours forth her wrongs in a torrent of 
thunder, lightning and wind, that at its conclusion 
leaves the unfortunate short-handist a total wreck. 
with a very vague remembrance of any thing she said, 
except a reverberation in his ears of ‘Says I—says 
she— says I —says she.”’ 

I have been able to mention here but a few as illustra- 
tions of the good, the not so good, and the worst, 
among witnesses, but all will be able to call up from 
their own personal experiences examples brighter, and 
perhaps darker, than those I have enumerated. Our 
profession is becoming, year by year, more appreciated 
by the bench, the bar, and the public generally, and 
certainly with appreciation must come a desire to pro- 
mote the best work of the competent stenographer, 
and render him more useful than ever; and this may 
be done, is being done, and will be done more thor- 
oughly in the future by a little more consideration on 
the part of counsel as to how aquestion to a witness, 
an argument, or a request to the court, would look on 
paper. The best work of the stenographer at any time 
is not easy, but he is oftentimes hampered by annoy- 
ances which a little knowledge on the part of attorneys 
as to the capabilities of our art would prevent. To 
the leaders in the profession, men of large and varied 
experience — some of whom are here to-day — almost 
every thing in the way of “‘taking”’ is possible, but it 
must annoy even such when one counsel continues an 
uninterrupted examination of the witness while an- 
other is making a formal objection to the court —his 
honor meanwhile ruling on the several grounds—while 
athird requests the stenographer, by a nod of the 
head, to note an exception. But as I have said, better 
appreciation of our services will in time lead to a style 
of examination fitter to be photographed by the swift 
pen, as compared with that which in the days of long- 
handed note-taking admitted of being penned, and 
revised, and put in shape for going upon the record. 





STATUS OF BENEVOLENT SOCIETIES IN- 
SURING THE LIVES OF THEIR 
MEMBERS. 


MISSOURI SUPREME COURT, NOVEMBER, 1880. 


State oF MissourrI v. MERCHANTS’ EXCHANGE Mu- 
TUAL BENEVOLENT SOCIETY. 


An association described as the ‘ Merchants’ Exchange 


Mutual Benevolent Society,” the object of which was 
stated to be to give financial aid to the widows and 





children of deceased members and to such uses as the 
member should by will direct, where the funds were 
raised by initiation fees and assessments on the death 
of each member, held to be an insurance company, and 
under a statute authorizing benevolent societies to re- 
lieve the widows and orphans of members, but not to 
insure the life of any member for his own benefit or the 
benefit of any other person, held, not exempted from 
an obligation to comply with the general law on the 
subject of insurance. 


CTION to determine the right of defendant, an 
association organized with the object, as stated in 
its constitution, ‘“‘to give financial aid to the widows 
and children of deceased members, or to such uses and 
purposes as such member shall by his last will and tes- 
tament direct,” to conduct its operations without 
complying with the general statute of Missouri relat- 
ing toinsurance. The facts sufficiently appear in the 
opinion. 


Napton, J. Two points arise in this case, both of 
which have been fully discussed at the bar. The first 
question is whether this company or corporation, de- 
fendant, is doing, and authorized by its constitution 
to do, an insurance business; and the second point is 
based upon an assumption, that though it may be so 
authorized and so employed, it is still not within the 
statute laws in regard to insurance companies, but ex- 
pressly exempted by the Legislature from any such 
obligation to comply with the general law on the sub- 
ject of insurance. 

The first question seems to be of easy solution, 
whether regarded in reference to the definitions of in- 
surance adopted in the text-books, or to specific judi- 
cial decisions. The origin of life, insurance, as we are 
told by all writers on the subject, is traceable to 
benevolent motives. The object was to secure to the 
family of a person who was dependent on a salary or 
other income which ceased with his life, support upon 
the death of the insured by a small contribution of the 
annual income, and this, it is apparent, was a laudable 
and benevolent object. In France, we are told, life 
insurance was in early times prohibited, on the ground 
that it might operate as an incentive to those who 
would benefit by the termination of life to hasten such 
termination; but in England it was adopted by the 
judiciary long before its sanction by Parliament, upon 
an assumption, not unusual with those islanders, of a 
superiority in popular morals over their Continental 
neighbors; and in this country it followed the com- 
mon law of England into such States as adopted that 
system, but has been so entirely regulated by special 
legislation here, and probably in all other States, that 
any reference to its original character becomes un- 
necessary. 

The definition given by Bunyon, an English writer 
on the subject, is probably as complete as any to be 
found in the text-books. He defines life insurance to 
be ‘* that in which one party agrees to pay a given sum 
upon the happening of aparticular event contingent 
upon the duration of human life, in consideration of 
tho immediate payment of a smaller sum, or certain 
equivalent periodical payments, by another.” The 
Supreme Court of Massachusetts defined it to be “a 
contract by which one party promises to make a cer- 
tain payment upon the destruction or injury of some- 
thing in which the other party has an interest, what- 
ever may be the terms of payment of the consideration 
or the mode of estimating or securing payment of the 
sum to be assured in case of loss.” This definition of 
the Massachusetts court was given in acase in which 
the facts were identical, substantially, with the one we 
now have under consideration. The only question in 
that case was, whether the charter of a company called 
the Connecticut Mutual Benefit Company, was ino 
effect alife insurance corporation. The name of the 
company was the Connecticut Mutual Benefit Com- 
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pany,” and in its constitution recited its object to be 
mutual benefit and relief in case of death as herein- 
after set forth. The affairs of the company were 
intrusted to a board of directors, and its officers were 
a president, secretary, treasurer, etc. The funds of 
the company were raised by admission fees of mem- 
bers and assessments, as prescribed in the by-laws. 
The rate of fees was fixed according to certain enu- 
merated classes, and those who paid the largest pre- 
miums were eutitled to a proportionate increase of 
dividends. Inthe case we have under consideration 
the title of the corporation is ‘*‘ Merchants’ Exchange 
Mutual Benevolent Society of St. Louis,’’ the words 
“mutual benefit” being exchanged for ‘mutual 
benevolent.”’ The object stated in the constitution 
of the society is: ‘‘ To give financial aid to the widows 
and children of deceased members, or to such uses and 
purposes as such member shall by his last will and tes- 
tament direct.’’ The election of nine trustees was 
provided for, and appointment of the necessary offi- 
cers, of president, secretary and treasurer. The funds 
were raised by initiation fees, and classes were arranged 
as in the Connecticut charter; in short, it is impossible 
to see any material difference in the two schemes. The 
opinion of the court was that the corporation or asso- 
ciation was an insurance company, and came within 
the meaning of the Massachusetts statute. Iam not 
satisfied that I could express the views of this court 
on the first point in the present case in amore con- 
densed, comprehensive or pointed form than will be 
done by simply employing the language of the Massa- 
chusetts Supreme Court: ‘The contract made between 
the Connecticut Mutual Benefit Company,” says Judge 
Gray, who delivered the opinion of the court, ‘and 
each of its members, by the certificates of member- 
ship issued according to its charter, does not differ in 
any essential particular of form or substance from an 
ordinary policy of life insurance. The subject in- 
sured is the life of the member. The risk insured is 
death from any cause not excepted in the terms of the 
contract. The assured pays a sum fixed by the direct- 
ors, and not exceeding $10 at the inception of the con- 
tract, and assessments of $2 each annually, and of $1 
each upon the death of any member of the division to 
which he belongs, during the continuance of the risk. 
In case of the death of the assured by a peril insured 
against, the company absolutely promises to pay to his 
representatives, in sixty days after receiving satisfac- 
tory notice and proof of his death, as many dollars as 
there are members in the same division, the number 
of which is limited to 5,000. The payment of this sum 
is subject to no contingency but the insolvency of the 
corporation. The means of paying it are derived from 
the assessments collected upon his death from other 
members, from the money received upon issuing other 
certificates of membership, which the by-laws declare 
may, after payment of expenses, be used to cover losses 
caused by the delinquencies of members, and from the 
guaranty fund of $100,000, established by the corpora- 
tion under its charter. This is not the less a contract 
of mutual insurance upon the life of the assured be- 
cause the amount to be paid by the corporation is not 
agross sum, butasum graduated by the number of 
members holding similar contracts, nor because a por- 
tion of the premiums is to be paid upon the uncertain 
periods of the deaths of such members, nor because in 
case of non-payment of assessments by any member, 
the contract provides no means of enforcing payment 
thereof, but merely declares the contract to be at an 
end, aud all moneys previously paid by the assured, 
and all dividends and credits accrued to him to be for- 
feited tothe company.’’ 105 Mass. 149. 

The fact offered to be proved by the defendant, that 
the object of the organization was benevolent, and not- 
speculative, has no bearing upon the nature and effect 
of the business conducted and the contract made by 





the corporation. In the constitution of the present 
society it is.true that no guarantee bond of $100,000 is 
provided for, but by reference to article 15 of the by- 
laws it will be seen that a similar fund, though called 
by a different name, is provided for. That article is as 
follows: ‘Article 15. The entrance or initiation fee 
shall belong to and be invested as a permanent fund, 
each of the classes being kept separate on the books of 
the society; provided that the board of trustees are 
authorized to employ, from timeé to time, as they in 
their discretion may deem best, one or more persons 
to act as solicitors for the purpose of obtaining mem- 
bers to this society, and to pay such solicitor for his 
services out of the permanent fund, not to exceed the 
sum of $1 for each member so obtained. The interest 
on the permanent fund, with the amount assessed 
against each member on the death of a fellow-member, 
together with all gifts or income received by the soci- 
ety, shall be placed to tbe credit of the contingent 
fund and used for advances for members, in anticipat- 
ing their dues on the death of a fellow-member, de- 
fraying the current expenses of the society, as may be 
directed by the board of trustees; but if at any time 
the contingent fund shall exceed the wants of the 
society for the purpose named, the trustees shall order 
the same to be invested in bonds.” 

This opinion of the Supreme Court of Massachusetts, 
if it be a sound one, would seém to be quite conclusive 
on the first point discussed in this case, but as the 
opposite view has been maintained with much confi- 
dence in the argument of counsel for the defendant, it 
may be proper to show by the decisions of other courts 
that it has been generally acquiesced in, indeed, I may 
say, uniformly adopted where there were no legislative 
enactments requiring a contrary construction. The 
case of Schunck v. Gegenseitiger, Wittwen und Waisen 
Fond, 44 Wis. 370, is merely an assumption on the part 
of counsel on both sides, in which the court concur- 
red, that the corporation defendant was a mutual 
insurance company. The nameas translated from the 
German was the Mutual Widows and Orphans’ Fund. 
It was acorporation organized and acting by the au- 
thority of the Grand Lodge of the United Ancient 
Order of Druids. The grand lodge consisted of repre- 
sentatives from the several groves, which, together 
with the association, were under the jurisdiction of 
the grand lodge, and the court declared that the de- 
fendant ‘‘ was obviously organized to secure the ends 
or serve the purposes of a mutual life insurance com- 
pany.”’ The description given by the court of the 
character and operations of this company, with unim- 
portant changes as to details, would apply to the cor- 
poration defendant here. ‘‘ Among the provisions of 
the constitution and by-laws adopted for its manage- 
ment,” says Cole, J., ‘“‘is one which provides that, on 
the death of a member in good standing, there shall 
be paid to his surviving widow or heirs the sum of $800 
aslife insurance. The funds under the control of the 
defendant are made up chiefly of dues paid by mem- 
bers on admission into the order, and assessments 
levied upon and paid by the members on the death of 
a brother. The managing authority of the defendant 
is termed a directory, which is chosen by the groves 
from their members, each grove that has not more 
than seventy-five members being entitled to one mem- 
ber in the directory and to an additional member for 
each additional seventy-five or fraction exceeding one- 
half that number. This directory conducts the whole 
management of the defendant, fixes the amount of the 
assessment to be paid by the members on notice of 
the death of a brother, issues through its correspond- 
ing secretary to all the groves a demand of payment 
of such assessments, and also determines whether the 
claims of the survivors of the deceased are just. 
Every member of a grove is obliged to contribute to 
the fund by paying his admission fee and assessments, 
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and is entitled to participate in its benefits. The ad- 
mission fees and assessments are paid by the members 
to their respective groves,,the groves paying over all 
dues to the directory.”’ The point decided in the case 
has no connection with the present question under 
consideration, but it isan answer to the position taken 
in this case, and somewhat. urged in argument that 
there was no contract provided for by the constitution 
and by-laws of the present society; that the officers 
were merely collecting agents and their performance 
of such voluntary duties could not be enforced. The 
court held that the groves were a part of the machin- 
ery of the corporation for collecting assessments, and 
were as much agents of the corporation as of the mem- 
bers paying, and their neglect to pay over the money 
collected could not affect the representatives of the 
deceased member, but that the corporation was liable, 
and judgment was accordingly given against it. 

In Erdman v. Mutual Insurance Co. of the Order of 
Hermans’ Sons, of Wisconsin, 44 Wis. 376, the title of 
the company sufficiently indicates its character. But 
the machinery for collection and contribution and dis- 
tribution seems to have been essentially the same as 
in the case just referred to. In Dietrich v. Madison 
Relief Association, 45 Wis. 79, we have another corpo- 
ration of the same class and managed in the same way. 
No question was made as to its being a mutual life in- 
surance company. In a recent case in Kentucky 
(Kentucky Masonic Ins. Co. v. Miller, 13 Bush, 489), 
the same doctrine is recognized without question. 

So in Masons’ Benevolent Society v. Winthrop, 85 Il. 
537, there was no question raised as to the corporation 
being an insurance company, but the statement of the 
case shows no essential difference between it and the 
benevolent society which is defendant here. The cove- 
nant which was sued on consisted of a promise or 
agreement by the society to pay to the wife of the de- 
ceased member, ou satisfactory proof of his death, a 
certain sum of money, depending on the class of which 
he wasamember. The court say the organization isa 
kind of mutual benefit association, managed by a 
directory, and the expenses and losses of the society 
are paid by assessments made upon the members for 
such purposes. The court declares the certificate of 
membership in the nature of a policy of insurance on 
the life of the member. In Illinois Masons’ Benevolent 
Society v. Baldwin, 86 lil. 479, the corporation was 
treated by the court, without question, so far as it ap- 
pears, as an insurance company. 

A decision of the Court of Appeals in New York, 
affirming one of the Supreme Court, has been referred 
to, though not on the subject of insurance, but to show 
how little importance was attached by the judiciary of 
that State to names or ostensible objects of association 
when their organization and real effect was in conflict 
with the Constitution of the State. In the case of 
Governors of the Alms House, etc., v. American Art 
Union, 7 N. Y. 228, the corporation was professedly 
devoted to the encouragement and promotion of the 
fine arts, and the works of art purchased were dis- 
tributed every year among the members by lot. The 
Constitution of the State had this provision: ‘* No lot- 
tery shall hereafter be authorized in this State, and the 
Legislature shall pass laws to prevent the sale of lot- 
tery tickets within this State, except,’’ etc. There was 
also a statute which provided that ‘‘no person shall 
set up or propose any money, goods or chattels, or 
things in action to be raffled for, or to be distributed by 
lot or chance to any person who shall have paid, orcon- 
tracted to pay, any valuable consideration for the 
chance of obtaining any such money, goods or thiugs 
in action.’’ Notwithstanding the ingenious argument 
of Mr. O’Conor that the term “lottery” used in the 
Constitution was not designed to apply to games of 
chance, where no skill on the part of the player was 





required, nor to any schemes where the object was not 
to raise public revenue, the court, with only a single 
dissenting voice among the eight judges, did not hesi- 
tate to declare the scheme within the constitutional 
prohibition as well as that of the statute. 

The case of Commercial League Association of 
America v. People, 90 Ill. 166, has been referred to as 
conflicting with these decisions, but it cannot be so 
considered. That company was conceded to be an in- 
surance company, but it was held exempt from the 
general statutes regulating insurance, because of a 
special exemption in a special statute. We have no 
such statute here, but we have statutes which are 
claimed to have the same effect, and this leads us toa 
consideration of the second point. 

Assuming the defendant to be a mutual insurance 
company, it is claimed that our legislation in regard to 
corporations which are termed benevolent associations, 
and especially article 10, contains provisions which ex- 
pressly exempt the defendant from the provisions of 
the general law in regard to insurance. This point is 
not without difficulties, arising from the very peculiar 
history of our recent legislation. 

On the 8th of March, 1879, the following statute was 
passed: ** Section 1. That chapter 70 of the General 
Statutes of Missouri, being article 8 of chapter 87 of 
Waguer’s Statutes of Missouri, relating to benevolent, 
religious and educational associations, is hereby 
amended by adding the following sections thereto, 
to wit: Sec. 14. The associations and societies of the 
character referred to and mentioned in the first section 
of this act may also include in their corporate powers 
the privilege for providing for the relief and aid of the 
families, widows, orphans or other dependents of their 
deceased members, or for assisting such as may be sick 
or disabled, from the proceeds of assessments upon the 
members of such society or association. Sec. 15. Any 
such society or association heretofore or hereafter in- 
corporated under the provisions of this act may avail 
itself of the benefits of the foregoing section by 
amendment to its constitution or articles of associa- 
tion in the manner prescribed by this act; all such 
societies or associations are hereby declared ex- 
empt from the operation of the General Statutes of 
this State in regard to insurance companies.” 

On the 19th of May, 1879, another act was passed, en- 
titled an act to provide for the incorporation of benevo- 
lent, religious, scientific and educational associations, 
and of miscellaneous associations. The first section is 
not materially different from the corresponding section 
in the Revised Code of 1865, as found in Wagner's 
Digest, page 339. The third section is as follows; 
** Any association formed for benevolent purposes, in- 
cluding any purely charitable society, hospital, asylum, 
house of refuge, reformatory and eleemosynary insti- 
tution, any association whose object is to promote 
temperance or other virtue conducive to the well-being 
of the community, and generally any association 
formed to provide for some good in the order of be- 
nevolence that is useful to the public, may becomea 
body corporate and politic under this act, and inci- 
dentally such association may provide means where- 
with to assist its sick or disabled members, or relieve 
or aid the families, widows, orphans or other depend- 
ents of its members who may die, without being 
thereby subjected to the operation of the general 
statutes of this State relating to life insurance; pro- 
vided that nothing herein contained shall be construed 
to authorize any such association formed hereunder to 
insure. the life of any member thereof for his own 
benefit or that of any other person.” The concluding 
section of this act contains the following clause: 
“Section 14. All acts and parts of acts inconsistent 
with this act are hereby repealed, provided that noth- 
ing in this section shall be prejudicial to any existing 
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corporation whatever.’’ The revisers included both 
these acts in the revision, the first as sections 972 and 
973, and the second as a part of section 974, but omitted 
the repealing clause of the last act. They probably 
acted upon the opinion that it was not their province 
but that of the courts to determine upon the com- 
patibility of the two acts, and therefore inserted both. 

Whether the act of the 8th of March would have ex- 
empted the corporation defendant in this case from the 
operation of the general statutes concerning insurance 
companies, we deem it unnecessary to determine, since 
the act of the 19th of May, if it did not operate asa 
repeal of the former act, undoubtedly so modified it 
as to exclude the defendant from its operation. The 
charter of defendant constitutes life insurance the 
main, indeed the only, business of the company. It is 
not incidental to some other form of benevolence in 
which aid is extended to bereaved widows or orphans, 
but as has been shown, practically exhibits benevo- 
lence in the same way it is promoted by all life insur- 
ance companies. 

In plain terms the two acts are irreconcilable, the 
one aiming to relieve those benevolent associations 
from the burdens imposed on mutual insurance com- 
panies; the other designing, and in terms declaring, 
that they are not so exempt. They were obviously 
brought about by different and opposite interests, and 
from different and opposite motives. They were framed 
diverso intentu. It is unnecessary to cite authority to 
show that the last act must govern, though passed by 
the same Legislature and at the same session. 

What was meant by the proviso to the repealing 
clause of the act of May 19, I confess myself unable to 
conjecture. It has been suggested that it might apply 
to a company organized between the 8th of March and 
the 19th of May, but it is unnecessary to determine the 
plausibility of such a conjecture, since the defendant 
was not in that condition. Previous to the session of 
1879, no such provision in regard to benevolent associa- 
tions as were inserted in the act of March 8 is to be 
found in 1 Wag. Stat., title Corporations, art. 8, p. 339. 
This act isthe sole reliance for any claim of exemption, 
and being of opinion that the act was repealed or so 
essentially modified as to prevent any such effect, a 
judgment of ouster necessarily follows. The other 
judges concur. 

———_ > ___——_ 


MUNICIPAL CORPORATION — REGULATION 
OF SLAUGHTER-HOUSES. 


NEW YORK COURT OF APPEALS, NOVEMBER, 1880. 


CRONIN V. PEOPLE OF THE STATE OF New YORK. 


A power conferred upon a city in its charter to “regulate 
the erection, use, and continuance of slaughter-houses ” 
within the city, includes the power of total prohibition 
within specified limits or localities. 


HE opinion states the case. 


Fincu, J. The plaintiff in error was indicted in 
the Court of Sessions of the county of Albany for 
slaughtering cattle in violation of an ordinance of the 
common council of that city, which forbids such act 
within certain prescribed limits specifically named and 
described, and directs, in the interest of health and 
cleanliness, the manner of conducting such business in 
the localities from which it is not excluded. Penalties 
are imposed by the ordinance for its violation, which 
may be recovered in acivil action, or by prosecution 
as foracriminal offense. The Legislature,'in 1871, made 
such violation of a city ordinance a misdemeanor, pun- 
ishable by fine or imprisonment, or both, in the dis- 





cretion of the court. Laws 1871, ch. 536, tit. 15, 





§1. The accused demurred to the indictment, and 
raises here, in support of his demurrer, the single point, 
that in passing the ordinance in question the common 
council exceeded its powers, and the ordinance so 
passed is inoperative and void. The power of the Leg- 
islature to confer authority for such municipal legis- 
lation is not assailed, but the claim that it has actually 
done so is strenuously denied. 

The argument on behalf of the city is that the power 
to pass such ordinance was incidental to it as a munic- 
ipal corporation, and resulted from its creation as such, 
without dependence upon particular words; that it 
was embraced in the powers granted by the Dongan 
charter of July 22, 1686, and which were reserved to 
the city by the act of 1842; and was specially conferred 
by the amended charter of 1870. Laws of 1870, tit. 3, 
§12, sub. 14. 

The last-named act authorizes the common council 
of Albany to enact ordinances, with penalties not ex- 
ceeding one hundred dollars, in the matters and for 
the purposes thereinafter named; and among these 
purposes is one contained in subdivision 14, the lan- 
guage of which is as follows, viz.: “To regulate the 
erection, use and continuance of slaughter-houses.” 
The counsel for the defendant contends that the power 
thus conferred upon the common council does not jus- 
tify the ordinance for the violation of which the pris- 
oner was indicted, and his argument is that the clause 
referred to is a clear recognition of the right to erect, 
use, and continue slaughter-houses within the city, 
and everywhere and anywhere within its limits; and 
that therefore the authority to regulate them cannot 
be construed to permit a total prohibition in particu- 
lar areas or location. 

We do not think the reasoning is sound. The stat- 
ute recognizes the fact that slaughter-houses exist in 
the city, rather than the right to erect them, and re- 
cognizing the fact, gives to the common council the 
power to regulate them. The use of the word “ regu- 
late ’”’ in the statute is not confined merely to the man- 
ner in which the business of slaughtering animals is 
carried on. To regulate implies a power of restriction 
and restraint, and is applied in the charter not merely 
to the ‘‘use’”’ of slaughter-houses, which would relate 
to the manner of conducting the business, but also to 
their *‘ erection’ on the one hand, and their “ contin- 
uance’’ on the other; so that their ‘‘ erection ”’ in the 
first instance, and then the mode and manner of their 
“use” after they are built, and lastly their ‘‘ continu- 
ance,” are placed under the regulating power of the 
municipal authority. It would be a very narrow and 
technical construction to say thata power to regulate 
the erection of a slaughter-house is exhausted in pre- 
scribing the form or material of its erection and has 
no reference tu its locality. And the construction 
wholly fails when applied to the ‘“ continuance” of 
such a structure, and the business carried on within 
it. How is it possible to regulate its continuance, ex- 
cept by limiting and restricting that continuance, 
which again can only be done by prohibiting its con- 
tinued existence. It is the plain purpose of the stat- 
ute to give to the common council the right to fix and 
determine the limits and localities within which new 
slaughter-houses may be erected, and the areas from 
which they shall be excluded; to direct and control 
the mode and manner of using those so erected, and 
those already existing, as they may deem the health 
and cleanliness of the city requires; and- to prohibit 
their continuance whenever and wherever they be- 
come sources of danger to the health or comfort of the 
community. 

The counsel argues that this construction may result 
in a total prohibition; that if the municipal control 
can exclude slaughter-houses from the area already 
pamed in the ordinance, it can steadily increase and 
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enlarge such area until the business is driven wholly 
from the city. That does not necessarily follow. It 
will be soon enough to decide that question when it 
arises. It is not yet bere. We are not to presume that 
the common council will abuse the authority intrusted 
to them, or fail to recognize the absolute need of the 
business to the necessities of the community, while at 
the same time they feel their responsibility for the 
health and comfort of the people. It is enough to say, 
for the present, that their action is clearly within the 
authority of the charter. 

Our attention is called to other paragraphs under 
section 12 as tending to throw light upon the mean- 
ing of the word “regulate.’”’ The suggestion is that 
where authority to prohibit is intended, some 
stronger word than “ regulate”’ is used indicating the 
severer restriction. The language of iegislative enact- 
ments is not always rigidly precise and accurate, and 
an argument drawn from the use of specific words is 
often dangerous; yet in the present case the terms of 
the subdivisions referred to, favor, rather than oppose, 
the meaning we attach to the word in question. Asa 
general rule, with perhaps occasional exceptions, 
through all the paragraphs of the section, where some 
act or thing is not to be permitted at all, anywhere or 
in any locality, a more restrictive word than “ regu- 
late’’ is used; as, “‘to prevent and remove”’ obstruc- 
tions in the streets. Where the act or thing is such as 
may be permitted under proper restraint, at conven- 
ient times, in suitable localities, the word “regulate ”’ 
is used; and where the act is one which it may be wise 
either to permit under appropriate restraints or wholly 
to prohibit, the two words are used, “to regulate or 
prevent;’’ and where ‘a more general and undefined 
power is intended, involving various details, the phrase 
adopted is ‘“‘in relation to.’? We see nothing, there- 
fore, in the language of the other subdivisions to 
change our conclusion, that an ordinance which ex- 
cludes from a specific place or locality the business of 
slaughtering cattle is a regulation of that business, and 
therefore within the power conferred upon the com- 
mon council by the provision under discussion. In- 
deed the precise point was long ago adjudged. In 
Village of Buffalo v. Webster, 10 Wend. 100, where a 
similar ordinance was assailed as in restraint of trade, 
the court held that an ordinance providing ‘‘ that meat 
shall not be sold in a particular place is good, not being 
a restraint of the right to sell meat but a reguiation of 
that right.’”’ The same authority disposes of the ob- 
jection that the ordinance in question is void as being 
in restraint of trade, following in that respect still 
older cases: Bush v. Seabury, 8 Johns. 418; Pierce v. 
Bartram, Cowp. 269; and justifying the principle of 
the later authorities in which the exercise of such 
powers by boards of health has been steadily sustained. 
Metropolitan Board of Health v. Heister, 37 N.Y. 662; 
Polinsky v. People, 13 id. 65. 

If we correctly understand the counsel for the appel- 
lant, he also claims that the ordinance is void because 
it punishes the prohibited acts ‘‘ without pretense, or 
any form of proof that they were injurious to the well- 
being of the town, or that prudence required its pass- 
age.’’ The answer is that neither in the ordinance it- 
self, nor in the indictment founded upon it, is it neces- 
sary to allege or explain the reasons for its enactment 
or the exigency out of which it grew. Itis of the na- 
ture of legislative bodies to judge for themselves, and 
the fact and the exercise of that judgment is to be im- 
plied from the law itself. Stwyvesunt v- Mayor of N. 
Y.,7 Cow 606; Martin v. Mott, 12 Wheat. 19; Rector, 
etc., of Trinity Charch v. Higgins, 4 Rob. 1. 

We do not see, therefore, that any error was com- 
mitted in the court below. The judgment must be 
affirmed, and the case remanded for the proper sen- 
tence to the Court of Sessions of the county of Albany. 





VACATING JUDGMENT FOUNDED UPON 
ILLEGAL CONTRACT. 


PENNSYLVANIA SUPREME COURT, JANUARY, 1880, 


BreEpDTN, Plaintiff in Error, v. Dorsry. 

B., in consideration that D. would drop a prosecution for 
forgery against M., executed a judgment note upon 
which D. subsequently entered judgment. Held, that 
B. was entitled to have the judgment opened, onthe 
ground of the illegality of the consideration of the note. 


ROCEEDING to open a judgment entered in favor 
of Dorsey against Bredin and others, upon a judg- 
ment note, on the ground that the consideration of 
the note was the stifling of a prosecution for forgery. 
Dorsey had procured an indictment against one Mc- 
Cullough, for the forgery of the certificate of a cashier 
of a bank that a check drawn on such bank was good. 
Thereafter, and before the indictment was tried, it 
was arranged that the judgment note in question 
should be given by Bredin and another, who were con- 
nections by marriage with McCullough, to Dorsey, in 
consideration and upon the condition that Dorsey 
should not appear to testify on the trial against Mc- 
Cullough, but that he should drop the prosecution and 
permit a verdict of the petit jury in favor of McCul- 
lough on said indictment. The note was accordingly 
executed and delivered, without other consideration, 
and in pursuance of the bargain, when the case was 
called for trial, Dorsey (though present) did not appear 
to testify, and in the absence of testimony for the 
prosecution, a verdict of not guilty was rendered. 

The court below discharged a rule to show cause why 
the judgment should not be opened. The court said: 
“Tf this was a suit on a note or bond the defense could 
be set up, Ex turpi causa non oritur actio. But here 
the defendants are the actors, they apply to open a 
judgment and restrain an execution. In this attempt 
they are met by the maxims: In part delicto melior 
est conditio possidentis; and Nemo allegans suam tur- 
pitudinem audiendus est. There are cases, indeed 
(such as attempts to poison the fountains of justice, 
and others), where the public interest demands the 
overthrow and exposure of the scheme, that the parti- 
ceps criminis may be used for that purpose. But this 
is not such a case, and the agreement being executed, 
not executory, defendants are without remedy.” 
“There is no difference in legal effect between a judg- 
ment confessed and a judgment on a verdict of a 
jury. Hopkins v. West, 2 Norris, 109. A judgment is 
an executed contract. So long as a contract continues 
executory it may not only be impeached for fraud or 
mistake, but any invalidity which would be a defense 
at law would in general be ground for cancellation 
in equity; as for instance, the illegality of contracts 
for gaming or smuggling, or aiding prosecution, for 
compounding a felony or for paying usury. Buta con- 
tract already executed cannot be set aside as illegal or 
immoral, and nothing but fraud or palpable mistake is 
ground for rescinding an executed conveyance. Nace 
v. Boyer, 6 Casey, 110. See, also, Hershey v. Weiting, 
14 Wright, 245; Blystone v. Blystone, 1 P. F. Smith, 
375, and Steinbaker v. Wilson, 1 Leg. Gaz. Rep. 76.” 

From this decision the defendants below took a writ 
of error. ; 


John M. Thompson and W. D. Brandon, for plaintiff 
in error. 


John M. Greer, for defendant in error. 
TRUNKEY, J. The maxim, ‘ Nemo allegans suam 


turpitudinem audiendus est,’’ is good in its use, and the 
authority of a long line of decisions prevents its abuse. 
In Collins v. Blantern, 2 Wils. 341, a leading case, it 
was decided that illegality may be pleaded as a defense 
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to an action on a bond; and soit has been held in Eng- 
land and this country ever since. The bond in that 
case was given as an indemnity for a note entered into 
by the obligee for the purpose of inducing a prosecutor 
of an indictment for perjury to withhold his evidence. 
After speaking of the transaction as one to gild over 
and conceal the truth, the court said: ‘‘This is an 
agreement to stifle a prosecution for willful and cor- 
rupt perjury, a crime most detrimental to the Com- 
monwealth; for it is the duty of every man to prose- 
cute, appear against and bring offenders of this sort to 
justice.” * * * “This isa contract to tempt a man 
to transgress the law, to do that which was injurious 
to the community; it is void by the common law, and 
the reason why the common law says such contracts 
are void is for the public good.’ Had the defendant 
not been heard the court would have known nothing 
of the facts, they were not set out in the bond, the 
plaintiff was not compelled to show them in making 
out his case, and on the face of the bond he was enti- 
tled to recover; all that which proved it a void con- 
tract was shown by the defendant. So in the late case 
of Ham et al. v. Smith, 6 Norris, 63, the corrupt, im- 
moral and forbidden contract appeared in the proofs 
adduced by the defendant; the plaintiff made his case 
by showing the note, the fair-looking fruit of the ille- 
gal bargain. Notwithstanding the maxim, it has been 
settled that where a contract or deed is made for an 
illegal purpose, a defendant against whom it is sought 
to be enforced may show the turpitude of both him- 
self and the plaintiff, and a court of justice will de- 
cline its aid to enforce a contract thus wrongfully 
entered into. The principle depends on the public 
good, not on the merit of the defendant, whose hand 
is as foul as the plaintiff's. Public policy requires that 
he be heard, and if the contract be void, his relief is 
an incident. Swan v. Scott, 11 8S. & R. 155, is no ex- 
ception. There the suit was on a bond, given in satis- 
faction of an award of arbitrators which had become 
a judgment; and the defendant proposed to go behind 
the judgment and show the illegal contract on which 
the award was obtained; held that he could not, and 
Duncan, J., remarked: ‘‘The test, whether a demand 
connected with the illegal transaction is capable of 
being enforced at law, is whether the plaintiff requires 
the aid of the illegal transaction to establish his case.”’ 
It is manifest the judgment was conclusive, though 
obtained ina suit on an illegal contract, and the re- 
mark strictly fitted the facts in that case, without in- 
fringing on the rule. Wherever that test has been 
quoted and applied, it will be found there was a good 
consideration for the contract in suit, before reaching 
back to the alleged illegal one. 

Where the publie is not interested, the maxim has 
its full force, and the law leaves the parties as they 
placed themselves. Obligors in an instrument under 
seal, made for the purpose of defrauding the obligee’s 
wife, cannot shield themselves by alleging their own 
fraud; for this does not belong to the class of contracts 
forbidden by statute or public policy. Evans v. Dravo, 
12 Har. 63; Hendrickson v. Evans, 1 Cas. 441. On like 
principle voluntary conveyances and contracts, made 
to defraud creditors, though void as to them, are good 
and binding between the immediate parties. These 
are voided by the statute of 13 Elizabeth, for the benefit 
of creditors, but not as to the parties. Hershey v. 
Weiting, 14 Wright, 240; Blystone v. Blystone, 1 P. F. 
8. 373. “ That a collusive contract binds the parties to 
it, is a principle which commends itself no less to the 
moralist than to the jurist; for no dictate of duty 
calls on a judge to extricate a rogue from his own 
toils.” Stewart v. Kearney. 6 Watts, 453. In all such 
cases the actor is met by the maxim, “‘ In pari delicto 
melior est conditio possidentis.”’ 

Forgery, or the crimen falsi, is an infamous offense. 
It is classed with other infamous felonies and misde- 





meanors, the compounding of any of which is a mis- 
demeanor punishable by fine and imprisonment. Act 
March 31, 1860, § 10, P. L. 387. Under section 9 of the 
Criminal Procedure Act of 1860 (P. L. 432), no magis- 
trate or court can lawfully permit a settlement of a 
prosecution for forgery on satisfaction being made to 
the party complaining; for infamous crimes are ex- 
cepted from its operation. The Legislature committed 
no such inconsistency as enacting two acts of the same 
date, one of which prohibits the settlement of forgery 
under a severe penalty, and the other authorizing it, if 
the complaining party acknowledges satisfaction. 

Cheats by false pretenses are among the cases author- 
ized to be settled by the 9th section of the Criminal 
Procedure Act, and therefore Steinbacher v. Wilson & 
Young, 1 Leg. Gaz. Rep. 76, has no application to the 
question now pending. And the settlement of cases 
within that section is not touched by the principles 
applicable to the compounding of an infamous crime. 

Dorsey charged McCullough with forgery, and con- 
ducted the prosecution to his indictment and acquit- 
tal. After the indictment, and before the acquittal, a 
bargain was struck, the judgment note given, Dorsey’s 
claim against McCullough satisfied, and Dorsey was 
not to appear and testify in the forgery case. He saw 
the Commonwealth fail, for he did not answer to tes- 
tify, though present. It cannot be doubted that the 
abandonment of the prosecution and failure to testify 
entered into the agreement. The note was given for 
the debt and for the acquittal, and if any part of an 
indivisible promise, or of an indivisible consideration 
for a promise, is illegal, the whole is void. Filson v. 
Himes, 5 Barr, 452. 

Agreements founded upon the suppression of crimi- 
nal prosecutions are void; they have a manifest ten- 
dency to subvert public justice. 1 Story’s Kq., § 294. It 
is the nature of the crime, not so much whether it be 
felony or misdemeanor, which is to be considered. 
Many felonies are not so enormous as some misde- 
meanors. The law recognizes this in their punishmert; 
for instance, the maximum of imprisonment for enc 
convicted of forgery is ten years, of larceny three. 
Stifling a prosecution for forgery, though an offense of 
the same grade as compounding divers felonies, seems 
to be a graver offense than compounding some felonies. 
It comes within the rule, that where the welfare of 
society and the vindication of the law are the chief 
objects, the defendant may give in evidence the ille- 
gality of the contract asa bar toa suit to enforce it, 
and this to prevent evil which would be produced by 
enforcing the contract or allowing it to stand. 

Shall these objects be thwarted, and the evil follow 
which the law designs to prevent, because of a judg- 
ment confessed by virtue of a warrant which is but a 
part of the criminal transaction ? 

It was said by the present chief justice, in Hopkins 
v. West, 2 Norris, 109: ‘* There is no difference in legal 
effect between a judgment confessed or for want of 
appearance or plea, and a judgment on the verdict of 
a jury. The court in which the judgment is rendered 
will indeed open one of the former kind, and let the 
defendant in toa defense ina proper case, and upon 
equitable terms.” In Pennsylvania it has always been 
the right of a defendant ina judgment confessed by 
virtue of a warrant of attorney to petition that it be 
opened for cause. This right was so well respected by 
the courts that there was no occasion for legislation 
providing for appeal from refusal to open till a recent 
date. The entry of judgment, either by attorneys or 
prothouotaries* on judgment notes is very common. 
These, though having the same effect as if on the ver- 
dict of a jury, while they stand, in fact never waive 
the results of adjudication. 

To hold that such a judgment, entered on an im- 
moral and illegal obligation, part of a transaction sub- 
versive of public interest, shall be deemed an executed 
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contract, with absolute right in the plaintiff to judi- 
cial process for collection, would be shocking to every 
man’s sense of justice. The argument is that the 
judgment shall stand, for the plaintiff need only show 
the note, and the defendant, as actor, will not be heard 
alleging his own and the plaintiff's turpitude in an ap- 
plication for opening the judgment. In one sense the 
plaintiff is an actor; he caused confession of judgment 
on the void instrument, and uses the process of the 
law to collect tho money agreed to be paid for its 
violation. 

The reason of the rule which allows adefendant to 
plead and provo the illegality of a contract in bar of a 
suit upon it demands that he be heard on an applica- 
tion to open a judgment so confessed. His rights are 
of secondary importance, and he is not heard for their 
vindication. It is the duty of the court, on proper 
showing, to open such a judgment, to the end that there 
may be a trial as if suit had been originally commenced 
on the note, or otber obligation, on which the judg- 
ment was entered. In this way the law may be vindi- 
cated, and the interests of the Commonwealth con- 
served. 

The order and decree, discharging the rule to show 
cause why judgmentshould not be opened, reversed, 
and now the said rule is made absolute; the record to 
be remitted for further proceeding. Appellees to pay 
costs of this appeal. 





<>- —_ 
NEW YORK COURT OF APPEALS ABSTRACT. 

COUNTER-CLAIM— ARISING OUT OF SAME TRANSAC- 
TION ALLOWABLE, THOUGH NOT EXISTING WHEN AC- 
TION COMMENCED. — A claim for overpayment upon a 
contract upou which an action was brought, held to be 
permissible as a counter-claim, to be set up by an 
amended or supplemental answer, whether it was a 
fact occurring after the first answer was put in or was 
one of which the defendant’s attorney was ignorant 
when he made the first pleading. . It was a claim that 
arose out of the contract or transaction set forth in 
the complaint and was also connected with the subject 
of the action. It fell within the first subdivision of 
old Code, section 150; it was not obnoxious to the con- 
dition stated in subdivision 2 that it must exist at the 
commencement of the action. And defendant would 
be entitled to prove and have judgment for the amount 
overpaid. The case of Ashley v. Marshall, 29N. Y. 
494, is, as far as it goes, in accord with this view. The 
case of Van Valen v. Lapham, 13 How. Pr. 240, does 
not conflict, the construction there being under sub- 
division 2. Order of General Term reversed and 
judgment upon report of referee aflirmed. Howard v. 
Johnston, appellant. Opinion by Folger, C. J. 
(Decided Oct. 5, 1880.] 


CRIMINAL LAW — EVIDENCE — LARCENY — CHARGE 
TO JURY — EXPRESSING OPINION AS TO GUILT. — (1) 
Defendant was indicted for grand larceny in having 
stolen goods from R., by whom he had been employed, 
and for receiving stolen goods knowing them to havo 
been stolen. It was shown that when leaving the 
store of R. he was stopped and searched and a small 
amount of goods found on him. Some $200 worth of 
goods were found upon searching his barn the next 
day, but the evidence of ownership was so uncertain 
that the district attorney abandoned the prosecution 
as to them and a conviction was bad for petit larceny. 
At the trial a question was asked of a witness who 
aided in the search of prisoner’s house, ** What did 
you find there?” Held, that the allowance of this 
question was not error, on the ground that it was proof 
of a separate offense. The evidence was admissible as 
tending to prove the charge of grand larceny, etc.; 
that it failed of its purpose did not make it incompe- 
tent. (2) At the conclusion of the evidence the court 











was asked to charge ‘‘ that the mere possession by the 
prisoner is not of itself sufficient to justify his con- 
viction.’”’ The court answered, ‘taken in connection 
with the other evidence, I believe it is.’’ Held, that 
it could not be claimed that the court expressed an 
emphatic opinion of the prisoner’s guilt, and thereby 
substantially directed a conviction as a matter of law, 
when the judge had, before this request was made, 
fairly presented all the questions of fact and left to 
the jury to determine from the whole evidence the 
guilt or innocence of the accused. The province of 
the jury was in no manner involved. The ruling, 
taken in connection with the rest of the charge, was 
in substance that the question of the guilt or inno- 
cence of the accused was wholly for the jury, but if 
they should find him guilty, the evidence was legally 
sufficient to sustain the verdict. This comes within 
the rule in Stover v. People, 56 N. Y. 318, where it is 
said, that ‘‘in many cases judges have instructed juries 
that such proof was sufficient to convict. This is cor- 
rect, with the addition that if it convinced them of 
the guilt of the party, which would ordinarily be im- 
plied from the direction.” Judgment affirmed. Henze, 
plaintiff in error, v. Peopie of New York. Opinion by 
Finch, J. 

(Decided Oct. 5, 1880.] 


MASTER AND SERVANT — NEGLIGENCE — CONTRIB- 
UTORY NEGLIGENCE BY EMPLOYEE — WHAT DOES NOT 
CONSTITUTE.—In an action by one who had been em- 
ployed as locomotive engineer by a railway company 
against such company, for iniury by the overturning 
of an engine he was running, caused by the defective 
condition of defendant’s road, it was claimed by de- 
fendant that plaintiff knew of the dangerous condi- 
tion of the road when he run the engine, and was 
therefore negligent. It appeared that while plaintiff 
knew that the road was somewhat out of repair, it did 
not appear conclusively that he knew how badly it 
was out of repair, or that the danger was imminent or 
very great. Three or four passenger trains besides 
freight trains passed over the road each way daily, and 
no other accident was shown to have happened from 
the badness of the road. Plaintiff and other engineers 
had frequently run over the road with safety in the 
same way that he ran at the time of the accident. At 
that time he was by special order running his engine 
at the rate of twenty miles an hour without cars 
attached in front of a passenger train. Held, that the 
question as to whether plaintiff was guilty of contrib- 
utory negligence was for the jury, and a nonsuit was 
not proper. In such a case the court must take into 
account a plaintiff's position. His business was that of 
an engineer, and unless he obeyed orders and ran his 
engine he would have been obliged to abandon the de- 
fendant’s service. Of one thus situated the law should 
not be too exacting. The court must assume that the 
officers of defendant who had charge of the road and 
must have known its condition deemed it safe, and 
plaintiff had the right to rely somewhat upon their 
judgment. It would be a very unjust rule which would 
allow a master to shield himself from responsibility 
for the consequence of his own negligence, by alleging 
those acts, not inevitably or imminently dangerous, to 
have been negligent, which his servant performed by 
his express orders. Patterson v. Pittsburg, etc., R. 
Co., 76 Penn. St. 389. Judgment affirmed. Hawley 
v. Northern Central Railway Co., appellant. Opinion 
by Earl, J. 

[Decided Oct. 15, 1880.] 


TAXATION — OF CORPORATION MUST BE AT PRINCI- 
PAL OFFICE AS SET FORTH IN ITS CERTIFICATE OF IN- 
CORPORATION — REVIEW OF ERRONEOUS NEED NOT BE 
BY CERTIORARI.—(1) Plaintiff, a corporation organ- 
ized under the * Act forthe incorporation of companies 
formed to navigate the lakes and rivers,’’ passed April 
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15, 1854, filed in the proper offices the required certifi- 


cate of incorporation, in and by which, as directed by 
the act, it certified and declared that ** the name of the 
town and county in which the principal office for 
managing the affairs of such company is to be situated, 
is the town of Clarkstown, in the county of Rockland, 
in the State of New York.” It was always assessed, 
when assessed for taxation, in the county named, and 
paid taxes, and in the town named its annual meetings 
for the election of directors and the choice of officers 
were always held, sometimes in a room in the village of 
Nyack, sometimes in a store in Upper Nyack, and once 
in a railroad car. No other busiuess was transacted 
there, though a sign ‘* The Union Steamboat Co.” was 
kept up at principal office. The rest of its business 
was mainly transacted at Buffalo. The company’s 
business was transporting freight on the great lakes in 
which some twenty propellers were used whose home 
port was Buffalo. In that city the managers resided 
and controlled a large and profitable business with the 
aid of numerous clerks, who kept the general accounts 
of the company, received its income and paid its ex- 
penuses and managed its affairs very much after the 
manner of a resident corporation. Held, that the 
corporation was taxable in Rockland county and not 
in Buffalo. Western Transportation Co. v. Scheu, 19 
N. Y. 408; Oswego Starch Factory v. Dolloway, 21 id. 
449. In these cases it was held that for the purposes of 
taxation, the principal office of the corporation was 
fixed conclusively by the certificate of incorporation 
and that in the county thus designated and in that 
alone a corporation could lawfully bo taxed. This 
would not be affected by the fact that the principal 
office of plaintiff was located in the county of Rock- 
land to avoid taxation. (2) The assessors of Buffalo 
imposed upon plaintiff a tax which plaintiff (upon the 
ground that its principal office was located elsewhere) 
opposed before the assessors, but ineffectually. The 
collector of taxes levied upon one of plaintiff's steam- 
ers tu collect the tax, whereupon, to secure the release 
of its property, plaintiff paid the tax under protest. 
Held, that an action to recover back the amount paid 
would lie against the city, and the city could not set 
up that the assessors, having acted judicially, the only 
remedy for error on their part was certiorari. Where 
assessors have jurisdiction, certiorari is the proper 
remedy, but this is not so where they havo no right to 
act atall. In this case they had no jurisdiction. See 
National Bk. v. City of Elmira, 53 N. Y. 49. Judgment 
affirmed. Union Steamboat Co. vy. City of Buffalo, 
appellant. Opinion by Finch, J. 

[Decided Oct. 15, 1880.] 
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UNITED STATES SUPREME COURT AB- 
STRACT. 


OCTOBER TERM, 1880. 

APPEAL —WHEN ORDER FOR CONTEMPT NOT REVIEW- 
ABLE.— Fischer brought a suit in equity in the Circuit 
Court to restrain Hayes from using a certain patented 
device. In this suit an interlocutory injunction was 
granted. Upon proceedings for violating this injunc- 
tion the Circuit Court ordered Hayes to pay the clerk 
$1,389.99 as a fine, and that he stand committed until 
the order was obeyed. To reverse this order Hayes sued 
out this writ of error, which Fischer moved to dismiss, 
on the ground that such proceedings in the Circuit 
Court cannot be re-examined here. This court held that 
if the order complained of is to be treated as part of 
what was done in the original suit, it cannot be brought 
here for review by writ of error. Errors in equity 
suits can only be corrected in this court on appeal, and 
that after a final decree. This order, if part of the 


proceedings in the suit, was interlocutory only. If the 
proceeding below, being for contempt, was independ- 





ent of and separate from the original suit, it cannot be 
re-examined here either by writ of error or appeal. 
This was decided more than fifty years ago in Kear- 
ney’s case, 7 Wheat. 39, and the rule then established 
was followed as late as New Orleans v. Steamship Co., 
20 Wall. 392. In error to United States Circuit Court, 
S. D. New York, motion to dismiss writ granted. 
Hayes, plaintiff in error, v. Fischer. Opinion by 
Waite, C. J. 


JURISDICTION — OF FEDERAL COURTS NOT CONFERA- 
BLE BY CONSENT OF PARTIES — REMOVAL OF CAUSE 
FROM STATE COURT DEPENDENT UPON SUBJECT-MAT- 
TER.— While the mere consent of parties cannot con- 
fer upon the courts of the United States the jurisdic- 
tion to hear and decide their cases, for if it could those 
courts would become the common resort of persons 
who have no right, either under the Constitution of 
the United States nor by the laws creating them, to 
litigate in them, where there are conflicting suits in re- 
lation to the same property (a railroad), one in a State 
court and the other in a Federal court, and the Fed- 
eral court has possession of tho property, the parties 
in the suit in the State court may by consent remove 
the cause into the Federal court. That court by tak- 
ing possession of the property had drawn to itself the 
subject-matter of the 1itigation and the right to de- 
cide upon the conflicting claims to the possession and 
control of the road. These principles are not new in 
this court. They will be found to be sustained by the 
cases of Minnesota Co. v. St. Paul Co., 2 Wall. 609; 
Watson v. Jones, 13 id. 715; Freeman v. Horne, 24 
How. 450; and Buck vy. Colbath, 3 Wall. 337. In con- 
senting, therefore, to the voluntary transfer of the lit- 
igation from the State court into the Federal court, 
the parties did no more than what they could have 
been compelled to do by the injunction of the latter, 
and what would have been done by such compulsory 
order if they had not submitted to it by agreement. 
Wiswall v. Sampson, 14 How. 52. Judgment of United 
States Circuit Court, 8. D. Illinois, affirmed. People’s 
Bank of Belleville, plaintiff in error, v. Winslow et al. 
Opinion by Miller, J. 


JURISDICTION — FEDERAL COURTS — SUITS FOR COL- 
LISION — FEDERAL QUESTION.—The single question 
here was whether the courts of the United States, as 
courts of admiralty. have exclusive jurisdiction of suits 
in personam, growing out of collisions between vessels 
while navigating the Ohio river. Thecourt hold that 
this isa Federal question giving it jurisdiction, but 
being decided as it was substantially in The Moses 
Taylor, 4 Wall. 431; Hine v. Trevor, id. 571; The Bel- 
fast, 7 id. 642; Leon v. Garcelon, 11 id. 190; and Steam- 
boat Co. v. Chase, 16 id. 531, it is not any longer open 
to argument. The Judiciary Act of 1789 (1 Stat. 76, § 9), 
reproduced in section 563, Rev. Stat., paragraph 8, 
which confers admiralty jurisdiction on the courts of 
the United States, expressly saves to suitors, in all 
cases, the right of a common-law remedy, where the 
common law is competent to give it. That there al- 
ways has been a remedy at common law for damages 
by collision at sea cannot be denied. Motion to dis- 
miss denied, and that to affirm granted. In error to 
Pennsylvania Supreme Court. Schoonmaker et al., 
plaintiffs in error, v. Gilmore. Opinion by Waite, C. J. 


PRACTICE — REHEARING AFTER JUDGMENT.— A peti- 
tion for rehearing after judgment, under the rule pro- 
mulgated in Public Schools v- Walker, 9 Wall. 604, 
cannot be filed, except at the term in which the judg- 
ment was rendered. In Hudson vy. Guestier, 7 Cr. 1, 
a motion was made at the February term, 1812, fora 
rehearing in a case decided two years before, but the 
court said “the case could not be reheard after the 
term in which it was decided.’”’ At the end of the 
term, the parties are discharged from further attend- 
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ance on all causes decided, and we have no power to 
bring them back. After that, we can do no more than 
correct any clerical errors that may be found in the 
record of what we have done. In Brown v. Aspden, 
14 How. 26, where the practice in respect to orders for 
rearguments was first formally announced, the rule in 
this particular was not extended, for Chief Justice 
Taney was careful to say that the order for reargument 
might be made after judgment, provided it was en- 
tered at the same term; and in United States v. Knight, 
1 Black. 490, the same limitation is maintained. Down 
to that time such an order could be made only on the 
application of some member of the court who con- 
curred in the judgment, and this continued until Pub- 
lic Schouls v. Walker, supra, when leave was given 
counsel to submit a petition to the same effect. In all 
other respects the rule is now substantially the same 
as it was before this relaxation. Appeal from United 
States Circuit Court, lowa. Brooks et al., appellants, v. 
Burlington & Southwestern Railway Co. Opinion by 
Waite, C. J. 
a 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT. 

CoMMON CARRIER — HAS NO RIGHT TO EXAMINT CON- 
TENTS OF PARCELS INTRUSTED TO HIM.—The refusal of a 
railroad company to carry an express company’s safes 
and chests, unless it was allowed to open the same and 
inspect their contents, or was furnished with an inven- 
tory of such contents, with the further understanding 
that the railroad company might, whenever it saw fit, 
open and inspect the safes aud chests of tho express 
company, and also collect the freight on each separate 
article or parcel contained therein, as if each had been 
shipped by itself, violates both the express company’s 
rights as a shipper, and the terms of an interlocutory 
judgment temporarily restraining an interference with 
the express company’s business. In tho Nitro Glyce- 
rine case, 15 Wall. 524, it was held that express carriers 
were not chargeable with notice of the contents of the 
packages they carry. The court then remarks: “If 
express carriers are thus chargeable with notice of the 
contents of packages carried by them, they must have 
the right to refuse to receive packages offered for car- 
riage without a knowledge of their contents. It 
would inthat case be unreasonable to require them to 
accept as conclusive, in every instance, the information 
given by the owner. They must be at liberty, when- 
ever in doubt, to require for their satisfaction an in- 
spection even of the contents, as a condition of carry- 
ing the packages. This doctrine would be attended, in 
practice, with great inconvenience, and would seldom 
lead to any good. Fortunately, the law is not so un- 
reasonable. It does not exact any such knowledge on 
the part of the carrier, nor permit him, in cases free 
from suspicion, to require information as to the con- 
tents of the packages offered.”” In Leaf v. Tuton, 10 
Mees. & W. 397, a number of small parcels belonging to 
different owners were united in one large package, and 
directed to one person as consignee, and it was held 
that the carrier was bound to take the package, charg- 
ing for it as if each parcel belonged to one person, and 
that there was no right to charge upon each separate 
parcel as if it had been shipped by itself. U.S. Cire., 
Indiana, June, 1880. Dinsmore v. Louisville, New Al- 
beny & Chicago Railroad Co. Opinion by Gresham, D. J. 


CONSTITUTIONAL LAW — EFFECT OF STATUTE LAW 
UPON PROVISION OF CONSTITUTION.-—Section 2, art. 12, 
of the Constitution of Massachusetts, provides that 
dues from corporations shall be secured by individual 
liability of the stockholders to an additional amount 
equal to the stock owned by each stockholder, and such 
other means as shall be provided by law. Held, that 
suit could not be maintained by virtue of this constitu- 





tional provision, without reference to the statutes of 
the State passed in fulfillment of the constitutional 
mandate. Groves v. Slaughter, 15 Pet. 449; Fusz v. 
Spaunhorst, 67 Mo. 256; Railroad v. Buchanan, 39 id. 
485; French v. Teschemaker, 24 Cal. 518; Gray v. 
Coffin, 9 Cush. 192; Erickson v. Nesmith, 15 Gray, 221; 
Windham Prov. Inst. v. Sprague, 43 Vt. 502; Priest v. 
Manuf. Co., 115 Mass. 380; Shaft Co. v. Evans, 72 Penn. 
St. 331; Lowry v. Inman, 46 N. Y. 119; Dauchy v. 
Brown, 24 Vt. 197; Thompson on Liab. Stockh., § 56; 
Knowlton v. Ackley, 8 Cush. 93; Cambridge Water- 
works v. Dyeing & Rleaching Co., 4 Allen, 239; Briggs 
v. Penniman, 1 Hopkins, 300; S. C., 8 Cow. 387; Slee 
v. Bloom, 19 Johns. 456; Bank of Poughkeepsie v. Ib- 
bottson, 24 Wend. 473. U. 8S. Circ., Massachusetts, 
Sept. 1880. Morley v. Thayer. Opinion by Clifford, C. J. 


JURISDICTION — OF FEDERAL COURT — NEGOTIABLE 
INSTRUMENT.—(1) The Circuit Courts of the United 
States have jurisdiction, under section 1, chapter 137, of 
the act of March 3, 1875, over a suit brought by the as- 
signee of a municipal bond, where such bond isin forma 
simple acknowledgment of indebtedness, and an un- 
conditional promise to pay a certain sum of money at 
atime certain. (2) The words “ bearer”’ or “ order” 
are not essential to the negotiability of a promissory 
note. See City of Lexington v. Butler, 14 Wall. 282, 
293; Brainerd v.N. Y. & H. R. Co., 25 N. Y. 496; 
Blake v. Sup’rs 8S. Co., 61 Barb. 149; 3 Kent’s Com. 77; 
Story on Notes (7th ed.), §§ 43 and 44; Daniels on Neg. 
Instr., § 1046; Klauber v. Biggerstaff, 47 Wis. 551. U. 
S. Cire. Ct., W. D. Wisconsin, July, 1880. Porter v. 
City of Jonesville. Opinion by Bunn, D. J. 





IOWA SUPREME COURT ABSTRACT. 
OCTOBER, 1880. 


CORPORATION — SUBSCRIPTION TO STOCK— WHAT 
CONSTITUTES VALID SUBSCRIPTION.—Defendant sub- 
scribed a statement and tho articles of incorporation 
of a banking corporation. The statement read thus: 
‘*We, the undersigned, having associated ourselves 
together for the purpose of organizing a banking asso- 
ciation, and transacting the business of banking, 
under chapter 52 of the revision of 1860, do declare and 
state as follows: First, thc namo and title of the asso- 
ciation shall be the Farmers & Merchants’ Bank of 
Bloomfield, Iowa; second, the authorized capital of 
said Farmers and Merchants’ Bank of Bloomfield, 
Iowa, shall be $150,000, which shall be divided into 
shares of $100 each; third, the name and residence of 
the shareholders of this association, with the number 
of shares held by each, are as follows:’’ To this was 
appended defendants’ subscription thus, ‘J. W. Clay- 
ton, 10 shares.”’ Tho articles of incorporation con- 
tained this: ‘‘ Highth. Fifty per cent of all the stock 
subscribed for this association before it commences 
business shall be paid in at the time of commencing 
business, and the balance so subscribed shall be paid in 
at such times and in such installments as the board of 
directors may prescribe.’’ The directors called for full 
payment for tho stock subscribed. Held, in an action 
by tho assignee of the bank to recover fifty per cent 
unpaid on tho stock, that the subscription was a valid 
one and defendant liable for the amount unpaid. In 
Spears v. Crawford, 14 Wend. 20, the writing subscribed 
was in these words: ‘‘ We, the subscribers, do hereby 
severally agree to take the shares by us subscribed in 
the Harlem Canal Company.” A certain number of 
shares was set opposite the name of each subscriber. 
The question presented was whether the mere agree- 
ment to take shares rendered the defendant liable to 
pay forthem. The court held that it did. In Hart- 
ford & N. H. R. Co. v. Kennedy, 12 Conn. 500, the 
word “subscriber” was used in what was claimed to 
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be the subscription to stock. It was held that the sub- 
scriber was liable to pay for the stock without a 
promise to do so in so many words. The court said: 
“Tt is true a promise to pay in precise terms does not 
appear to have been made. The defendant has not 
affixed his signature to an instrument which contains 
the words ‘I promise to pay,’ but he has done an 
equivalent act. He has contracted with the plaintiff 
to become a member of the corporation and to be in- 
terested in its stock.’’ In Rensselaer & W. P. Co. v. 
Barton, 16 N. Y. 460, the court said: ‘‘ Whatever may 
be the form or language of a subscription to the stock 
of an incorporated company, any person who in any 
manner becomes a subscriber for, or engages to take 
any portion of the stock of such company, thereby 
assumes to pay according to the conditions of the 
charter.’’ See, also, Small v. Herkimer Manuf., etco., Co., 
2 Comst. 335; Dayton v. Borst, 31 N. Y. 437; Hartford 
& N. H. R. Co. v. Crowell, 5 Hill, 384; W. & M. R. Co. 
v. Dwyer, 49 Iowa, 121. Nulton v. Clayton. Opinion 
by Adams, C. J. 


NEGLIGENCE — ENGINE ON RAILWAY NEAR HIGH- 
WAY MAKING NOISE WITHOUT NOTICE— QUESTION OF 
ract.—While plaintiff was approaching defendants’ 
railway crossing on the highway with his horses, an 
engine which stood still, without notice made a noise 
caused by blowing off steam and ringing a bell, pre- 
paratory to backing, whereby the horses were fright- 
ened and overturned plaintiff's wagon, injuring him. 
In an action for such injury, held, that whether defend- 
ant was under obligation to notify plaintiff of the in- 
tended noise and movement was a question of fact to 
be determined from all the surrounding circumstances. 
If the noise and movement were likely to be attended 
with danger to plaintiff, then it was the duty of defend- 
ant to exercise reasonable and ordinary care to prevent 
injury; and if the exercise of such reasonable aud 
ordinary care, under the circumstances, would require 
notice in some manner to plaintiff, then it was the duty 
of defendant, as a matter of law, to give such notice. 
The true doctrine upon this subject is stated in Penn. 
R. Co. v. Barnet, 59 Penn. St. 259. There the plaintiff 
was driving over a bridge which crossed the defend- 
ant’s railroad 19 feet above the track. Whilst he was 
upon the bridge defendant’s train passed under it, 
whistling as it passed, at which plaintiff's horses took 
fright and ran away, injuring him. The court say: 
“It isas clearly the duty of a railroad company as it 
is of a natural person to exercise its rights with a con- 
siderate and prudent regard for the rights and safety 
of others; and for injuries occasioned by negligence, 
both are equally responsible. Nor is it any excuse or 
justification that the act occasioning the injury was in 
itself lawful, or that it was done in the exercise of a 
lawful right, if the injury arose from the negligent 
manuver in which it was.done. If there was no danger 
to the persons and property of those who might be 
travelling along the public road, in running its trains 
without giving any notice of their approach to the 
bridge, then the company is not chargeable with negli- 
gence in not giving it; but, if danger might be reason- 
ably apprehended, it was the duty of the company to 

give some notice or warning in order that it might be 
“ avoided. If it would have been negligence in the 
plaintiff to drive upon the bridge just as the train was 
about to pass under it, had he been aware of its ap- 
proach, then he was entitled to notice, and it was the 
duty of the company to give it. Whether, therefore, 
the company exercised proper care and diligence in 
running the train, in order to prevent injury to the 
persons and property of those who were lawfully on 
the public road and in the vicinity of the crossing, was 
a question for the jury.’’ See, also, Hillv. P. & R. R. 
Co., 55 Me. 438; Norton v. Fastern R., 115 Mass. 366; 
Toledo, W. & W. Ry. Co. v. Harmon, 47 Ill. 298; Man- 








chester, ete., Ry. Co. v. Fullarton, 14 C. B. (N. S.) 53. 
Hart v. Chicago, Rock Island & Pacific Railway Co. 
Opinion by Day, J. 


REAL ESTATE — BUILDING ERECTED BY LICENSE ON 
RAILROAD, RIGHT OF WAY NoT.—S. owned a mill 
near a railroad company’s right of way. By permis- 
sion of the company he erected an clevator on the 
right of way. The machinery in this he operated by 
shafting carried from this mill across lands of another 
to the elevator. Held, that the elevator was « mere 
chattel not subject to a judgment lien and was liable 
to be seized upon execution. ‘* A house erected by one 
man upon the land of another, by his assent, and upon 
an agreement or understanding that the builder may 
remove it when he pleases, does not become a part of 
the real estate, but remains a personal chattel, and 
removable.” 3 Wait’s Act. and Def. 381. Even if S. 
had held a lease of the land upon which the building 
was erected, and had built it for the purpose of carry- 
ing on his business therein, be would have had the 
right of removal; and in such case it has been held 
that the building would have been personal property 
during his term of lease, and liable to be levied upon 
and sold as personal property for his debts. Heffner 
v. Lewis, 73 Penn. St. 302; Lemor v. Miles, 4 Watts, 
330; Amos & Ferr. on Fix., 250; 3 Wait’s Act. and 
Def. 391. Walton v. Wray. Opinion by Rothrock, J. 

—_>____—_- 


GEORGIA SUPREME COURT ABSTRACT. 
OCTOBER 12, 1880. 


DEBTOR AND CREDITOR— DUTY OF CREDITOR AS 70 
COLLATERAL SECURITY. — (1) One who receives collat- 
eral security is bound to the use of reasonable diligence 
in connection therewith. If the collateral be promis- 
sory notes or like evidences of debt, he is bound to uso 
ordinary diligence to collect them. But where stock, 
worth about par, was deposited as collateral security, 
the creditor was not compelled, on failure of the 
debtor to pay the debt, to sell the collateral; although 
he had the option to do so, in the manner provided by 
the Code, section 2140. His not selling, although he 
knew that the debtors had failed in business, and the 
subsequent depreciation of the stock constituted no 
defense to an action on the indebtedness, it not ap- 
pearing that the debtors took any steps to securea 
sale. (2) [It did not alter the case that the stock was 
transferred on the books and new stock issued to the 
creditor. No sale was claimed, and he held only sub 
modo. A plea to an action on the debt which sought 
to recoup because of the failure of the creditor to sel] 
the collateral, not caused by him, was demurrable. 
Colquitt v. Stultz. 

INJUNCTION — CIRCULATING LIBEL— JURISDICTION 
— PATENT. — A court of equity has the power to enjoin 
the publication and circulation of alibel. This prin- 
ciple is applicable to equitable rights arising under the 
patent laws of the United States, where the legality 
of the patent is not the subject of inquiry but is only 
collateral to the relief sought. Bell v. Singer Manu- 
facturing Co. 

—_———__>___—_— 
RECENT ENGLISH DECISIONS. 

EVIDENCE—OF AGE AND NATIVITY— REPORT OF 
OFFICIAL COMMITTEE.— In 1790 M., who had been con- 
sul in London for the Genoese government for about 
ten years, applied to be appointed ‘‘agent”’’ for that 
government, and a committee was instructed to report 
as to his qualifications. M. was appointed agent, and 
died in London in 1803. B., his daughter, and sole 
next of kin, died intestate in London in 1871. In an 
action brought by various persons claiming to be next 
of kin to B., it was proposed to put in evidence the re- 
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port of the committee made to the Genoese govern- 
ment in 1790, to prove the age and birthplace of 
M. Held (affirming the judgment of the court 
below), that the evidence was not admissible either 
as part of the res geste, or as being an entry by 
a deceased person in discharge of his duty, or as 
a public document mado by a public officer, Doe 
vy. Turford, 3 B. & Ad. 890, followed. Cases re- 
ferred to: Higham v. Redgway, 2 Sm. L. C. 318; Price 
v. Lord Terrington, 1 id. 328; Irish Society v. Bishop 
of Derry, 12 Cl. & F. 641; Price v. Littlewood, 3 Camp. 
288; Arnold v. Bishop, v. Bath, 5 Bing. 316. House 
of Lords, June 18, 1880. Cturla v. Freccia. Opinions 
by Lord Chancellor Selborne and Lords Blackburn 
and Watson. 43 L. T. Rep. (N. 8S.) 209. 


HvusBAND AND WIFE—AUTHORITY TO PLEDGE 
CREDIT DURING COHABITATION — NECESSARIES — RE- 
VOCATION OF IMPLIED AUTHORITY.—A husband who 
is able and willing to supply his wife with necessaries, 
and who has forbidden her to pledge his credit, cannot 
be held liable for necessaries bought by her; and a 
tradesman, without notice of the husband’s prohibi- 
tion and without having had previous dealings with 
the wife with his assent, canuot maintain an action 
against him for the price of articles of female attire 
suitable to her station in life, and supplied to her upon 
his credit but without his knowledge or assent. Jolly 
v. Reese, 15 C. B. (N. 8.) 628; 383 L. J. (C. P.) 177, 
approved of. Ct. App., March 24, 1880. Debenham v. 
Mellor. Opinions by Bramwell, Baggalay and Thesiger, 
L.JJ. L. R.,5Q. B. D. 394. 


PUBLIC POLICY —COMPOUNDING CRIME — AGREE- 
MENT NOT TO PROSECUTE MISDEMEANOR — RIGHT TO 
KETURN OF SECURITIES DEPOSITED.— An agreement 
not to go on witha prosecution of an offense of a pub- 
lic nature for private benefit is contrary to public 
policy and bad. For tho purpose of this rule some 
misdemeanors arc considered to be of a private nature 
only, but all felonies and many misdemeanors (among 
which is the crime of larceny by a bailee) are consid- 
ered to be of a public nature. It isimmaterial whether 
the proposal for the compromise proceeded in the first 
instance from the prosecutor or from the accused per- 
son or his friends. It is immaterial whether the judge 
presiding at the criminal trial did or did not give his 
assent to the withdrawal of the prosecution on the 
terms of the compromise. It is immaterial whether 
the wrongful act charged against the accused person 
was or was not sufficient to give rise to a right to pro- 
ceed civilly as well as criminally. Where title deeds 
have been deposited at a bank in order to insure the 
carrying into effect of an agreement for a compromise 
of a prosecution, on the agreement being declared in- 
valid, the person who deposited the deeds is entitled 
to have them returned to him. Clubb v. Hutson, 18 
C. B. (N. S.) 414; Keer v. Leeman, 3 L. T. Rep. 299, 
and Osbaldiston v. Simpson, 7 id. 347; 1id. 535; Will- 
iams v. Bayley, 14 L. T. Rep. (N. 8.) 802. Ch. Div., 
July 1, 1880. Whitmore v. Farley. Opinion by Fry, J. 
43 L. T. Rep. (N. 8.) 192. 


—$<¢—__—_—_— 


NEW YORK STATE BAR ASSOCIATION. 





MEETING OF THE EXECUTIVE COMMITTEE. 


A meeting of the Executive Committee was held, 
pursuant to a call issued by the chairman, at the office 
of the secretary, Albany, N. Y., November 15, 1880, 
at4p.mM. Mr. Mathews in the chair. 

There were present — President 


Hand, Albert 


Mathews, Clifford A. Hand, Elliott F. Shepard, First 
District; William M. Ivins, Second District; 8S. W. 
Rosendale, Third District; Horace E. Smith, John R. 
Putnam, Fourth District; and Bradley B. Burt, Fifth 
District—a quorum. 





An excuse on behalf of Mr. A. J. Abbott was re- 
ceived and filed. The minutes of the meeting held 
February 18, 1880, were read and approved. The 
amendment proposed by Albert Mathews to By-law X. 
as follows: Inthe paragraph of said By-law X, com- 
mencing with the words, ‘‘In case any standing com- 
mittee shall fail to organize,” strike out the words,, 
‘* whose duty it shall be to submit by mail,” etc., down 
to and including the words, ‘‘as prescribed in the By- 
laws;’’ also the whole of tho succeeding paragraph 
ending with the words ‘by a plurality vote be elected 
chairman of the committee,’ and substitute in lieu of 
all the matters so stricken out the words following, 
viz., ‘*to be the chairman thereof, and another mem- 
ber to be the secretary thereof, until otherwise pro- 
vided by such committee,’”? was taken up for consid- 
eration. The secretary reported that ho had on tho 
15th day of April, 1880, pursuant to By-law XI, noti- 
fied in writing all members of the Executive Commit- 
tee, of the proposed amendment to By-law X, and had 
invited the views of the chairmen of the various 
standing committees in regard to the same, and also 
read a letter received from John F. Seymour, Esq., 
Chairman of the Committee on Grievances, relative 
thereto. 

The question being taken on the adoption of the 
amendment, the same was unanimously adopted. 

The secretary also reported that pursuant to tho 
resolution adopted at the meeting of this committee, 
held February 18, 1880, requesting that ‘‘ the chairman 
and secretary of the committee prepare for publication 
tho report of the annual meeting of 1879, pursuant to 
article XII of the Constitution, and that asum not 
exceeding $600 be appropriated for that purpose” — 
that they had discharged the duties thereby imposed, 
that the contract for the printing thereof was awarded 
to the Argus Company, for the sum of $419, they being 
the lowest bidders; that the usual number of copies 
were printed and distributed, and that the bill for tho 
same had been audited to the abovo amount, and tho 
same had been paid. 

Mr. Hand moved that the report be accepted and 
the action ratified. Adopted. 

The secretary reported that no determination had 
been reached relative to bills for printing ‘‘ Subject 


and Regulations for Prize Essay of 1879.’ Further 
time was zranted. 
The secretary presented bills as follows: 
Disbursements. 
Postage on Annual Reports, etc............+ «-e- $53 48 
Ws, went BOM. cas. iacdaeccvadiastscdenss - HB 
TOR BOGS OOMQGIE 5.6 56iic0esacsecadvasaacs 52 25 


On motion the secretary was authorized to audit 
bill for clerical services for the remainder of the year 
for an amount not exceeding $150, the balance of the 
appropriation. 

Mr. Ivins, Mr. Buchanan and Mr. Miller, from the 
Committee of Arrangements, reported that the ar- 
rangements for the annual meeting had been com- 
pleted; that Ilon. George W. Biddle, of Philadelphia, 
had been invited and had accepted the invitation to 
deliver the annual address; that Essays had been 
promised by members from each of four districts, as 
follows: Edward E. Sprague, of Flushing; Hon. 
Mathew Hale, of Albany; James D. Teller, of Au- 
burn; Joshua Gaskill of Lockport; and that all mem- 
bers of the Association had been notified of the 
annual meeting, by the secretary of this committee 
inclosing, with tho notice, a copy of the order of exer- 
cises; that the arrangements had been made at tho 
Kenmore Hotel for the annual dinner, same as last 
year, and that the Judges of the Court of Appeals, 
and of the General Term of the Supreme Court, Third 
Department (to be in session), had been invited. 

Mr. Ivins moved that the sum of $150, or so much 
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thereof as might be necessary, be appropriated for the 
payment of any deficiency arising from the expenses, 
the same to be paid by the treasurer on the certificate 
of Mr. Peyton F. Miller. 

The treasurer, Martin W. Cooke, Esq., presented his 
report of receipts and disbursements during the year. 

The bill of Hon. P. S. Danforth, chairman of the 

* Committee on Admissions, for $6.50, for postage, etc., 
paid by treasurer, was audited. 
On motion, Mr. Shepard was appointed a com- 
mittee to audit the accounts of the treasurer. 

The treasurer also reported 64 members in arrears 
for dues; of these several had resigned. 

Mr. Hand moved that the resignations of those who 
are not indebted to the Association be accepted, and 
that those who have resigned, but not paid their dues, 
be stricken from the rolls, unless the same are paid 
within twenty days after notice has been given by the 
treasurer. Adopted. 

Mr. Ivins, from the committee appointed ‘to con- 
sider what changes may be made in the Constitution 
and By-laws in order to facilitate the purposes for 
which the Association was formed,’’ reported progress 
and asked permission to continue, which was granted. 

On motion, a recess was taken till 8 P. M. 





8 P.M. 


Mr. Ivins moved that the treasurer be authorized to 
advance $250 out of the funds of the Association to pay 
the prize to be awarded to the successful competitor 
for the post-graduate prize for 1880, to be reimbursed 
to the treasury out of the funds subscribed for that 
purpose. Adopted. 

Mr. Shepard, from auditing committee, reported 
that he had examined the accounts of the treasurer 
and found them to be correct, and recommended that 
the items of disbursements made by the treasurer for 
incidental expenses be approved and allowed, as stated 
in his report. 

Mr. Hand moved that the report be accepted and the 
recommendations of the committee be approved. 
Adopted. 

Mr. Ivins moved that Mr. Mathews, as chairman, 
and Mr. Rosendale, as secretary of Executive Com- 
mittee, prepare for publication the report of the annual 
meeting of 1880, pursuant to article XII of the Consti- 
tution, and that asum not exceeding $600, out of any 
money in the treasury, is hereby appropriated for that 
pnrpose, to be paid on the certificate of this committee. 
Adopted. 

On motion, meeting adjourned. 


(A transcript.) 
S. W. RosEnDALE, 


Secretary, Albany. 
Ee 


NEW BOOKS AND NEW EDITIONS. 


STARKIzr’s TRIAL BY JURY. 


On the Trial by Jury. By Thomas Starkie. Reprinted from 
the fourth number of the “ Law Review and Quarterly 
Journal of British and Foreign Jurisprudence,” vol. ii, 
p. 330. For use in Harvard Law School. Boston: Little, 
Brown and Company. 1880. Pp. 49. 


HIS celebrated essay was written by the author of 
the great work on Evidence, the most excellent in 
style of any of the standard law books. Mr. Starkie 
was among the first to recommend dispensing with 
unanimity in verdicts, and in this monograph he gives 
good reasons for his views. It was a happy thought to 
revive this essay, and it will interest every reader. 
The author considers the subject under three heads: 
first, origin and history; second, present practical 
state and use; third, capabilities. 





CARTER’S OLD Court House. 
The Old Court House: Reminiscences and Anecdotes of the 


Courts and Bar of Cincinnati. By Judge Carter. Cin- 
cinnati: PeterG. Thomson. 1880. Pp. 466. 


This book is one of a class which we are always sorry 
to see. It misrepresents the bar. Itisin the maina 
collection of coarse, vulgar, drunken, profane and com- 
mon place matters, which either ought not to be told 
in print, or are not worth the telling; things only ex- 
cusable after a bar dinner. The book is well peppered 
with italics to point the jokes, and with dashes to take 
the curse off the profanity. Also with startling head 
lines to excite the curiosity, after the manner of 
modern newspapers. A few of these latter will give an 
idea of the contents: ‘John Brough beaten by a dar- 
key witness;” ‘* Jacob Flinnand the Old Democrat; ” 
‘“‘Lawyer Cross and the Cincinnati Lager Beer!” 
‘“*Lawyer Nelson Cross and Lawyer Adam Hodge, they 
have a bout;”’’ ‘“*Money makes the mare go.” These 
will suffice. Weare not aware whether ‘*‘ Judge” on 
the title page is the author’s surname or his official 
title. But aside from that, he evidently thinks well of 
himself and his writing, for he gives us an engraved 
portrait of himself (a good picture and a good-looking 
man, we are bound to say), and in his dedication he 
informs us that his ‘‘ pages ’’ are “‘ facetious.”” We can 
discover nothing in the portrait nor in the ‘ pages,” 
however, to warrant him in pronouncing the late 
Recorder Hackett, of the city of New York, one of the 
most useful citizens and best judges that we ever had, 
and one who did much to restrain and intimidate the 
criminal classes — a “ personal and official tyrant ” and 
a “vulgar tyrant.’’? One of the harshest terms which 
this author can find to characterize a criminal is ** poor 
devil murderer,” a favorite expression of his. He 
collects, at the end, some passages from Shakespeare, 
on “‘ Law and Lawyers and the like.’”” If we thought 
this book correctly depicted lawyers as a class, or the 
old bar of Cincinnati, or even the author himself, we 
should exclaim, with Jack Cade, in Henry VI, as 
quoted in this book, ** The first thing wo do, let’s kill 
all the lawyers.”’ 


WEEKS ON DEPOSITIONS. 

A Treatise on the Law of Depositions, comprising also ab- 
stracts of the Statutory law pertaining thereto. By 
Edward P. Weeks, Counsellor at Law, etc. San Fran- 
cisco: Sumner, Whitney & Co. 1880. Pp. xx, 714. 

This is apparently a very exhaustive and careful 
monograph, on a useful subject, and is prepared by a 
very competent author. The work bears marks of 
good method, industry, and intelligence, and it must 
prove a welcome guide in a field hitherto unoccupied. 


LXII ALABAMA REPORTS. 


Reports of Cases Argued and Determined in the Supreme 
Court of Alabama, during December Term, 1878, ending 
July 31, 1879. By Thomas G. Jones, State Reporter. 
Vol. LXII. Montgomery, Ala.: Joel White, 1880. Pp. 
vii, 662. 

The following cases are noteworthy: Hutchinson v. 
State, p. 3.— One who carries concealed on his person 
all the separated pieces of a pistol, capable of being 
readily and effectively put together, is guilty of carry- 
ing concealed weapons. Dotson v. State, p. 141.— The 
intent in bigamy is immaterial, and one is guilty of 
that crime who, in the life-time of his first wife, mar- 
ries again, knowing her to be living, or not having a 
reasonable belief of her death. Lerring v. Skaggs, p- 
180.— An agent for the sale of safes has no implied au- 
thority to warrant them burglar proof, but express 
authority or acustom must be shown to found a war- 
ranty. In case of an alleged breach of such a war- 
ranty, the measure of damages is the difference be- 
tween the value of the safe as it was, and that as rep- 




















THE ALBANY LAW JOURNAL. 


439 








resented, and does not include the value of articles 
stolen fromit. National Commercial Bank of Mobile 
vy. Mayor, p. 284.— An assessment upon the shares of a 
National bank in gross, or upon the capital stock, 
against the corporation, is invalid, but the remedy is 
at law and not by injunction. Buckalew v. State, p. 
334. — Where money is put upon a round board, having 
different numbers around its rim, in equal amounts by 
several persons, each in turn whirling a hand fastened 
in the center, the one at whose whirl the hand regis- 
ters the highest number taking all the money, the 
owner of the board sometimes putting up money and 
sometimes charging the winner a small sum for the 
use of the board, this is not a lottery. Wright v. 
Paine, p. 340.— An instrument acknowledging the re- 
ceipt of money “for safe-keeping,” to be ‘‘returned 
whenever called for,”’ is prima facie a special and not 
a general deposit; and an instrument acknowledging 
the receipt of money ‘“‘on deposit, to be paid on de- 
mand,”’ is prima facie a loan, against the recovery of 
which the statute of limitations will run from the date 
of the writing, and not from demand. Sumter County 
v. National Bank of Gainesville, p. 464.— Repeating 
the doctrine of Nat. Bk. v. Mayor, supra, and adding 
that where a provision in a statute, that a tax shall be 
paid by the bank for the shareholders, depends upon 
other and unconstitutional provisions, and is incapa- 
ble of independent operation, it is invalid, and the 
county has no right of action against the bank for the 
tax. John v. City National Bank of Selma, p. 529.— 
It is a sufficient excuse for omitting personal notice of 
dishonor to an indorser, residing in the same place 
with the holder, that an attempt was made during 
business hours to do so, but his office was locked and no 
one was present to receive the notice, and in such case 
notice by mail is valid. The volume is marked by the 
usual excellencies of the series. 





CORRESPONDENCE. 


FORENSIC ELOQUENCE. 


Editor of the Albany Law Journal: 

Your note in yesterday’s ALBANY LAW JOURNAL on 
the decline of eloquence at the bar brought to my 
mind a passage which I regard as one of the gems of 
our judicial literature. It is from William Eden’s* 
“Principles of Penal Law,” published anonymously 
in 1771. Of course its allusions will be readily under- 
stood by placing one’s self in imagination at that 
period. You will find it on the 159th and 160th pages 
of the second edition —one paragraph commencing 
with the words: “It is a consequence of that wis- 
dom,” etc. Lest you may not be able to lay your 
hands on the volume, I copy the paragraph: 

“Tt is a consequence of that wisdom which charac- 
terizes the English, as a people, in the whole system 
and administration of their laws, that all the artifices 
of speech are banished from the bar. The passions 
ought not to be addressed in appeals to the reason. 
The unsubstantial harmony of declamation may be 
well adapted to the ears of an arbitrary tribunal; but 
the decisions of English judges are founded on the 
argumentative inferences of strict statutes and re- 
corded precedents. Our courts have furnished proofs 
indeed, that the strains of ancient eloquence are 
neither inimitable nor unattainable; but a nobler and 
more proper theater hath been found for the exertion 
of that talent. Plain sense, delivered in accurate ex- 
pression, with a warm and graceful articulation, is the 
true eloquence of law.”’ 

It seems to me that this passage is worthy to be set 
beside the concluding paragraph of Coke’s Commen- 
tary upon Littleton, and his application of the apologue 





* Afterward Lord Auckland. 





of the eagle’s nest, in the Preface to the 8th Reports. 
How delicate and beautiful is the allusion to Mansfield 
and Camden, then holding divided rule in the House 
of Lords! Lord Bacon, however, had said before: 
“When the famous case of the copper-mines was 
argued in this court [the Exchequer], and judged for 
the king, it was not upon the fine reasons of wit; as 
that the king’s prerogative drew to it the chief ‘iu 
quaque specie;’ the lion is the chief of beasts, the 
eagle the chief of birds, the whale the chief of fishes, 
and so copper the chief of minerals; for these are but 
dalliances of law, and ornaments; but it was the grave 
records and precedents that grounded the judgment 
of that cause; and therefore I would have you both 
guide and arm yourself with them against these 
vapours and fumes of the law, which are extracted out 
of men’s inventions and conceits.” 

Dr. Blair evidently had Eden’s book before him 
when he composed his Lecture on the Eloquence of 
the Bar —the 28tb of his ‘* Rhetoric.” 

Having thus displayed before us in the old books the 
true model of forensic eloquence, it is not to be won- 
dered at that the highest legal talent should aim ata 
calm and temperate method of speech. As, in the pro- 
gress of the nation, all the arts become more refined 
and subdued to the rigid laws of taste, it is but natural 
that our profession should feel the influence of this 
progress. The fervid flights of Patrick Heury and the 
vehement declamation of Pinckney would hardly be 
deemed fitting, at the present day, in the discussion 
of grave questions before a competent court. The 
finest exhibitions of legal eloquence to which it has 
been my fortune to listen have been made by the late 
George Wood, of New York, and Judge B. R. Curtis. 
Their arguments always filled the mind, the ear and 
the sense of fituess and good taste. And of the two, I 
always thought the style of George Wood the more 
admirable. It was chaste, yet rich in choice legal dic- 
tion, pervaded with the odor of jurisprudence, as 
parchments with the sandal-wood in which they are 
kept, and conveying the impression that it was the law 
itself, aud not an argument upon the law, which the 
advocate was unfolding. 

But I am digressing. I took my pen merely to refer 
you to the beautiful passage of Eden. 

Respectfully, your obed’t servant, 
JOSEPH P. BRADLEY. 

WASHINGTON, Nov. 14, 1880. 


LEGISLATIVE HuMoRISTsS. 


Editor of the Albany Law Journal: 

Your correspondent, J. H. Hopkins, in his article 
on Legislative Humorists, might have instanced seve- 
ral other blunders perpetrated by the last Legislature 
of the State of New York. 

Chapter 480 of the Laws of 1880, cited by him, not 
only amends a section that had been twice repealed, 
but is in conflict with the Constitution of the State 
(Art. 6, § 15). 

Chapter 416 of the Laws of 1880 purports to amend 
sections 197 and 198 of title 3, chapter 3, part 
4 of the Revised Statutes. These numbers are evi- 
dently taken from Banks & Brothers’ sixth edition of 
the Revised Statutes (so called), a book which, as every 
lawyer knows, is an unauthorized compilation of all 
the statutes of the State, revised or general, which 
seemed to the editor to be of general interest, and in 
which the editor has taken the unwarrantable liberty 
of prefixing numbers to the various sections to suit 
himself. The sections intended to be amended by 


chapter 416 of the Laws of 1880, are 150 and 151 of the 
above title, chapter and part of the Revised Statutes. 

Chapter 437 of the Laws of 1880, amends section 16, 
article 3, chapter 6, part 1 of the Revised Statutes. 
There are eight titles in chapter 6, and several sections 
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16. The amendment is evidently intended to apply to 
title 3, though no title is mentioned. 

Chapter 517 of the Laws of 1880 amends section 20, 
chapter 9, title 14, part 1 of the Revised Statutes. 
There is no title 14 to that chapter, as it ends with 
title 13, but the editor of Banks & Brothers’ compila- 
tion has, for some reason best known to himself, taken 
several statutes relating to the United States deposit 
fund, consolidated them and called them part l4of the 
Revised Statutes. The section the Legislature in- 
tended to amend is section 18 of chapter 150 of the 
Laws of 1837. 

No man has any business in the Legislature of this 
State unless he knows enough about statute law to 
avoid such gross blunders. As most of the acts men- 
tioned herein and by your correspondent, Mr. Hopkins, 
must have come before the committees on the judi- 
ciary of the two houses, I think it would be no more 
than fair for you to publish the names of the members 
of those committees. They are as follows: Senate — 
Robertson, Williams, Mills, Pitts, Winslow, Fowler, 
Astor. Assembly — Terry, Congdon, Brennan, Potts, 
Travis, Mitchell, Roberts, McCarthy, Steele, Rhodes, 
Russell. R. 





——_>__—_ 


NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Friday, 
Nov. 19, 1880: 

Judgment affirmed with costs— Baker v. Walsh; 
Shepard v. New York and Oswego Midland Railroad 
Company. —— Judgment of General Term, so far as it 
affirms that of Special Term, affirmed, and order of 
General Term reversing in part the judgment of Spe- 
cial Term, reversed, and judgment of Special Term 
affirmed, with costs to the defendant — Avery v. The 
Empire Woollen Company. 

—_»__—_—. 


NOTES. 


HE Virginia Law Journal for November has alead- 
ing article by Judge William Archer Cocke, of 
Florida, on Distinctions under the Constitution of 
the United States between law and equity, and the 
mingling of legal and equitable remedies in the States 
where Codes exist; also another, by James Lyons, Sr., 
on Information as to commission of offenses. The 
Criminal Law Magazine, for November, has a leading 
article by Dr. Wharton, on Conflict of Criminal Laws; 
the case of Com. v. Petroff, on bribery of public ovticer 
and effect of prisoner's testimony, with note; and the 
case of Jones v. Queen, on discharge of jury without 
verdict, with note. In the former case, Pearson, J., 
at Dauphin quarter sessions, Pennsylvania, uttered 
the following extraordinary language to the jury: 
““We have the evidence of a person who comes forward 
and testifies in his own cause. We must take that 
with a good deal of scrutiny, if not jealousy and sus- 
picion. Such evidence must be carefully weighed, and 
when it comes in conflict witb an honest man, we gen- 
erally give very little weight to it.”’ The prisoner was 
convicted, but we guess he will get a new trial. The 
price of the Magazine is to be reduced from 36 to $5. 
— The American Law Register, for October, contains 
the continuation of the paper on Expert testimony 
and the microscopic examination of blood; the case of 
Fritz v. Hobson, on obstruction of highway for build- 
ing purposes, with note by Edmund H. Bennett; the 
case of Queen v. Orton (the Tichborne claimant), on 
cumulative sentences, with note by Hugh Weight- 
man, in which the annotator distinguishes and defends 
the Tweed case in this State, on the ground of the pres- 
ervation of the right of peremptory challenges. 
The Governor of Wisconsin has appointed Orsamus 
Cole Chief Justice of the Supreme Court in place of 
Chief Justice Ryan, deceased, and has appointed J. B. 











Cassody, of Janesville, as associate justice in place of 
Judge Cole thus promoted. Judge Cole has held the 
office of associate justice for about twenty-five years. 
Previous to accepting that position he served a term 
as a Representative in Congress. The Georgia Legis- 
lature have promoted Judge Jackson to be Chief Jus- 
tice of the Supreme Court, and elected Judge Craw- 
ford associate justice in place of Judge Bleckley, re- 
signed. For the vacancy caused by Judge Jackson’s 
promotion, there is a dead-lock among seven candi- 
dates. —— Mr. Seymour D. Thompson has been elected 
a judge of the St. Louis Court of Appeals by a majority 
of 3,800. This does not look much like a failure of the 
elective system, despite Judge Thompson’s own views 
of the subject. 





In the English Court of Appeals, after remarks by 
the Lord Chancellor on the death of Lord Justice The- 
siger, Sir Henry James, Attorney-General, made the 
following address, the members of the bar meanwhile 
standing: ‘* My Lords, I hope you will forgive me if I 
take this opportunity, the first which has been offered 
to me, and therefore I take it, of speaking a few words 
rather to those around me than to your Lordships. It 
was the wish of the late Lord Justice that I should do 
so. ° When his end was coming near—very near— he 
claimed the attention of one who stood by him, and 
exacted a promise that a message should be taken from 
him in that to him supreme moment to those who had 
been his comrades, and he begged that it should be 
told to them that ho had never forgotten, and even in 
that moment did not forget, the kindness and consid- 
eration which he had received from them, and he 
hoped and trusted that in return he would not be for- 
gotten by them. My Lords, that message 1 now give, 
and although tho words seem to come from afar, and 
no reply can be sent to them, still it may be some sat- 
isfaction to those who so sadly mourn to know that 
‘men will come and men will go’ before he will be 
forgotten by us, or his character and conduct cease to 
be regarded as an example to us all. My Lords, I pray 
your forgiveness for having delivered this message; 
but my apology consists in the hope that words so com- 
ing from such a man will tend to forge stronger a bond 
of importance to the public—the bond which binds 
the Bench and Bar together.” 


—_— * 


Not long ago a judge of the Quarter Sessions of 
Lancaster, U. S., summarily expelled from the bar of 
his court two attorneys, upon grounds of some novelty. 
The attorneys were the editors of the Lancaster Intel- 
ligencer, in which newspaper a libellous article had 
been published, reflecting upon the judicial conduct of 
the learned judge. It did not appear that the attorneys 
had been at all guilty of misconduct in their profes- 
sional capacity. We are therefore not surprised that 
the ALBANY LAW JoURNAL “urged pretty stoutly” 
that the judge had exceeded his authority. From a 
recent number of that journal we learn that the Penn- 
sylvania Supreme Court has restored the attorneys to 
their privileges, and expressed the opinion that a libel 
does not amount to a breach of professional duty un- 
less it has been designed to acquirc an influence over 
the judge in tho exercise of his judicial functions by 
the instrumentality of popular prejudice. Our con- 
temporary suggests very properly that the attorneys 
should make a public apology to the judge for the pub- 
lication which they did not undertake to justify. By 
the law in force in this country the court will strike a 
solicitor off the roll for an indictable offense involving 
much criminality, where the offense has reference toa 
proceeding in court, and is clearly made out (Stephens 
v. Hill, 10 M. & W. 28); but a mere verdict against him 
in an action for libel is not of itself a sufficient ground 
for striking the solicitor off the roll. 2 Dowl. 110. 
Even when the solicitor has been struck off, the punish- 
ment is by no means in all cases to be considered @ 
perpetual disability.—London Law Times. 
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CURRENT TOPICS. 





UDGE WALLACE, of the Federal Circuit Court 
¢& for the Northern District of New York, has pro- 
nounced an important decision in respect to National 
banks, in National Albany Hachange Bank v. Hills. 
This was a suit to restrain the receiver of taxes and 
the city marshal of Albany from collecting the tax 
for 1879, against the bank, under the act of 1866, 
on the ground that it is unconstitutional. This 
act, it will be remembered, was pronounced invalid 
as to National banks, by the Federal Supreme Court, 
in People ex rel. Williams v. Weaver, 100 U. 8. 539; 
§. C., Browne’s Nat. Bk. Cas. 57, in so far as it per- 
mits the debtor to deduct the amount of his debts 
from the valuation of all his personal property, in- 
cluding moneyed capital, except bank shares, inas- 
much as it thus taxes shares in National banks at a 
greater rate than other moneyed capital. Judge 
Wallace now holds that the act is totally void and 
unconstitutional as to the National bank shares, and 
conferred no authority to make any assessment upon 
them, and is not simply erroneous with respect to 
the omission of the right to make the deduction for 
debts. This question was not before the Federal 
Supreme Court in the Weaver case, that decision 
simply holding that the debtor is entitled to a de- 
duction from the assessment, to the amount of his 
debts. The Court of Appeals of this State, Do- 
lan v. People, 36 N. Y. 59, had decided that the act 
of 1866 was peculiar, independent of, and designed 
as a substitute for the general system of taxation, 
as to bank capital, and consequently it must stand 
or fall upon its own provisions, and the Federal Su- 
preme Court having declared it invalid in this par- 
ticular it must go down altogether. This decision, 
of course, relates only to the tax of the year in 
question, as the Legislature last winter enacted that 
the deduction should be allowed. We give the 
opinion in full in another column. 


The same judge has also decided the case of Stan- 
ley v. Supervisors, which grew out of the same sub- 
ject. Mr. Williams, the relator in Williams v. Wea- 
ver, having paid under protest the tax thus unjustly 
laid on his bank stock, assigned his claim for re- 
covery to Stanley, a citizen of Chicago, who there- 
upon brought this suit in the Federal Circuit Court. 
Judge Wallace now dismisses the suit, on the ground 
that this is not a Federal question, and that court 
has no jurisdiction. This is founded on the act of 


Congress of March 3, 1875, providing that no Cir- 
cuit Court shall have cognizance of any suit founded 
on contract, in favor of an assignee, unless a suit 
might have been prosecuted in such court to recover 
thereon if no assignment had been made, except in 
cases of paper negotiable by the law merchant. Mr. 


Vor. 22.— No. 23. 








Williams, being a citizen of this State, could not 
have maintained the action; therefore his assignee 
cannot. But is this a suit founded on contract? 
Like Lord Eldon, ‘‘ we doubt.” 


We thought we had heard of every conceivable 
excuse for shirking jury-duty, but a new one has 
recently been invented in the city of New York. 
A juror asked to be excused on the ground that he 
belonged to the Reformed Presbyterian Church, the 
creed of which, he said, maintains that it is wrong 
to do any legal business under the present Constitu- 
tion of the United States, since it does not mention 
God, or acknowledge Him as the ‘‘ author of na- 
tional existence and the source of all power and 
authority in civil government, and Jesus Christ as the 
ruler of nations and the Bible as the foundation of 
law and the supreme rule for the conduct of na- 
tions.” The juror argued that as jurors are execu- 
tive officers created by the Constitution, he could 
not conscientiously serve on that account. But the 
court, taking a different view of the matter, cruelly 
compelled the scrupulous man to serve. Wendell 
Phillips, after preparing for the bar, declined to fol- 
low the profession, it is said, because of the require- 
ment of an oath to support the Federal Constitu- 
tion. His objection, however, was more radical 
than the pious juror’s, for he denounced the Consti- 
tution as ‘‘a covenant with death and league with 
hell.” But we should think the juror might be sat- 
isfied with the Declaration of Independence, which 
recognizes God, the Creator, the Supreme Judge, and 
expresses a ‘‘firm reliance on the protection of Di- 
vine Providence,” in the act of separation from the 
mother-country. Really, a resort to the time-honored 
excuses of deafness, inability to sit for any great 
length of time, or a wife about to be confined, 
would appear more respectable than this pious pre- 
text of honoring God by shirking duty to man, 


Mr. Richard Grant White has recently written in 
support of the pleasant and comfortable theory that 
a common-school education is an incentive to crime. 
Or if that is putting it too strongly, we will say, he 
believes that education, instead of suppressing 
crime, seems favorable to its increase. He supports 
this theory, we believe, by a comparison of the sta- 
tistics of crime at the North and at the South. It 
will be generally conceded, we suppose, that educa- 
tion is more diffused at the North than at the South, 
and considering the difference in population, we 
believe crime is more general at the South than at 
the North. This is true at least of crimes of vio- 
lence, and among the superior classes. Our statis- 
tics of Texas criminal law some months ago showed 
this. But to treat the subject fairly, it must be con- 
ceded that there is an appalling amount, if not a 
decided increase, of violent crimes at the North. In 
two days, about a week ago, the telegraph 
brought us the news of no less than thirteen mur- 
ders. To “‘pay off an old grudge,” at Maysville, 
Kentucky, one man stabbed and killed another; a 
railroad employee, discharged from work, shot and 
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killed the foreman, at Columbia, Tennessee; a man 
in a saloon in Carbonville, Ohio, playfully said he 
would shoot another with a pipe, and was immedi- 
ately shot dead; a farmer at Napanee, Ontario, was 
found dead in his house with his head split open, it 
is thought by-his wife; in an altercation at New- 
burgh, New York, one man shot another and killed 
him; a railroad workman in New York quarrelled 
with another about some trivial matter, and settled 
the dispute by plunging a knife to the heart of his 
comrade; a man at Cumberland, Rhode Island, shot 
and killed another who paid some attention to his 
wife; a man at Kankakee, Illinois, poisoned two 
children; a cavalryman at St. Louis killed a woman; 
the body of a seaman was found at Portsmouth, N. 
H., with indications of foul play; aman at Hobo- 
ken kicked his wife to death; a man at Pittsburgh 
was killed by a blow on the head received from some 
person unknown. Only three of this batch occurred 
at the South. There are 19 persons now in jail at 
Chicago, for murder. Since writing the above we 
read of two more murders, one in Maryland and one 
in Kentucky. The 8th Texas Court of Appeals Re- 
ports come to the front pretty well with 29 murder 
cases — very few hangings, however, the jury hav- 
ing a discretion as to punishment. And yet the 
gallows was never so busy as now. Every Friday 
brings its horrid catalogue of hangings. Justice 
seems vainly toiling after the law-breakers. Has 
this state of facts any dependence on the year of 
perihelions upon which we are entering? Have 
the planets indeed cast an evil eye upon us? That 
New York juror would better look at these facts, 
and waive his scruples, and if God is not in our 
Constitution, try to put Him into our administration 
of criminal justice. We cannot believe the ‘devil 
is dead,” yet, notwithstanding, the victim in one of 
the Texas cases was Olenick. 


The attention of the public in Connecticut is be- 
ing called to the subject of prohibiting judges from 
sitting as referees, or ‘‘ committees,” as the term is 
in that State. This is a step which was taken in 
this State a number of years ago. It is said in Con- 
necticut, that the courts are burdened with business, 
that the judicial salaries are not inadequate, and 
that the expense of this system of trial is very 
great. An exchange says: ‘‘ It is claimed that the 
courts are so burdened with business as to render 
it impossible for suitors to obtain a speedy trial, and 
for a number of years there has been a strong press- 
ure to have the number of judges increased, many 
leading members of the bar advocating an increase 
as a necessity. We are not prepared to say that an 
increase of the number of judges would not be 
necessary even if the present judges confined their 
attention entirely to their legitimate duties. Still, 
before increasing the judicial expenses of the State, 
which are already large, we think it would be a 
good idea to put a stop to the practice of allowing 
judges to try as committees cases which they ought 
to try in their ordinary judicial capacity.” ‘‘It is 
high time that a law was passed which will compel 





judges to confine themselves to the discharge of 
their legitimate duties, and prohibit them from de- 
voting any of their time to committee business. 
We call the attention of members-elect of the gen- 
eral assembly to this matter and trust that it will 
receive proper consideration. We know that many 
members of the bar regard the performances of com- 
mittee work by the judges with disfavor, but are 
delicate about making a move to reform the abuse, 
whichis already of large proportions and is con- 
stantly growing. If the lawyers do not wish to 
take hold of the matter, let the laymen come to the 
front and try their hand at it.” The judges of 
course ought to devote their time to the public busi- 
ness, but it is probable that they have meager sala- 
ries, and being obliged to come down from the 
bench in old age, are under a constant temptation 
to earn all they can while in office. A pension 
would obviate this evil. 


It is now judicially decided that an Indian and a 
negro look so much alike that persons of ordinary 
discrimination cannot tell them apart by a casual 
glance. This is the doctrine of Leidersdorf v. Flint, 
Wisconsin Supreme Court, Nov. 10, 1880, 7 Northw. 
Rep. 252. The action was brought to restrain the 
infringement of a trade-mark upon smoking-tobacco, 
put up in packages of a certain form, in paper wrap- 
pers of a particular color and mark, stamped ‘“‘ Nig- 
ger-hair smoking-tobacco.” The most marked fea- 
ture of the label is a representation of a negro’s 
head surmounted by a copious crop of wool, and 
having a large ring depending from the nose and 
another from the ear. The defendant imitated the 
label, putting on the head of an Indian, with a ring 
in his ear but none in his nose, and stamping the 
packages ‘‘ Big Indian.” Fue similes of both labels 
were annexed to the complaint. It was held, on 
demurrer, that the dissimilarity was not so marked 
as to make it apparent that no one could be de- 
ceived, and the demurrer was overruled. 


——__»—__——_ 


NOTES OF CASES. 
— \ 
N Brooks vy. Cook, Michigan Supreme Court, Nov. 
10, 1880, 7 Northw. Rep. 216, it was held that 
under the Civil Damage Act, the person to whom 
liquor is sold, and who is injured by intoxication 
therefrom, cannot maintain an action therefor, as an 
‘‘other person.” In this case the injury was the 
loss of money by the plaintiff's having his pocket 
picked while he was intoxicated. The court ob- 
served: ‘‘Is the person to whom the liquor is sold, 
etc., and who in consequence sustains an injury, one 
of the persons for whose benefit the statute is 
passed ? So far-as the statute attempts any enumer- 
ation of persons who may sue, they all stand in 
some one of the domestic relations to the person to 
whom the liquor is sold, given or furnished. To 
that extent the statute unquestionably contemplates 
that there shall be three persons concerned: the 
person selling, giving or furnishing, the person re- 
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ceiving and causing an injury, and the person in- 
jured. But there might be other cases equally mer- 
itorious with these (see Hnglish,v. Beard, 51 Ind. 
489; Bodge v. Hughes, 53 N. H. 614); and there- 
fore after enumerating wife, child, parent, guard- 
ian and husband, the statute extends the right of 
action to other persons injured. Does it intend 
among the other persons who may sue, to include 
the person himself whose intoxication causes or is 
the occasion or reason of the injury? Doubtless the 
statute might have extended its benefits to the in- 
toxicated person, but if such were the intent it is 
surprising that it was not distinctly and unequivo- 
cally expressed. It was as easy to designate the 
party himself as it was his wife, child, guardian, 
etc. Moreover the man himself may generally be 
supposed to be injured in some degree by intoxica- 
tion, so that his case would furnish the most fre- 
quent occasion for a suit if he should see fit to 
resort to legal proceedings. It would be very re- 
markable that a statute in enumerating the persons 
who should share in its benefits should omit to name 
the very one who would most often be entitled to 
its aid. But it is a sensible and well-understood 
rule of construction, that when after an enumera- 
tion the statute employs some general term to em- 
brace other cases, the other cases must be under- 
stood to be cases of the same general character, sort 
or kind with those named. Hawkins v. Great West- 
ern Ry. Co., 17 Mich. 57; McDade v. People, 29 id. 
50, and cases cited. Apply this rule here, and the 
party intoxicated is excluded. The persons enumer- 
ated are persons who stand to him in special rela- 
tions, and it is therefore to be assumed that ‘any 
other person’ who may sue must also stand to him 
in some special relation so as to be injured by his in- 
toxication or by the sale, ete., to him. A creditor 
might perhaps stand in that relation under some 
circumstances, or a contractor, or servant, or the 
master of a vessel, or a traveller passing him in the 
street, and soon. But he could not stand in any 
such relation to himself, and therefore cannot be 
understood as embraced in the terms, ‘ wife, child, 
parent, guardian, husband or other person,’ injured 
in person, property or means of support by himself, 
or by reason of his intoxication, or by the sale, etc., of 
intoxicating drinks to himself. The statute evi- 
dently contemplates three parties —seller, receiver 
and injured party — in all cases.” This seems a 
novel case. 


In Werner v. Edmiston, 24 Kans. 147, the verdict 
was ascertained and determined solely by adding 
the sums named by the respective jurors, and divid- 
ing the sum total by twelve. This was not done for 
purposes of consultation, but by distinct agreement 
that the result of these arithmetical processes should 
be the amount of the verdict, and it was immediately 
at the close of the calculation so written out and 
returned. This was held error, sufficient to compel 
a new trial. Such a verdict was also set aside as a 
chance verdict, in Goodman v. Cody, 1 Wash. 329. 
The same doctrine was held in Smith v. Cheetham, 





3 Cai. 61, Kent, C. J., dissenting; Allard v. Smith, 
2 Metc. (Ky.) 297; Peoplev. Barker, 3 Wheel. Cr. Cas. 
19; Harvey v. Rickett, 15 Johns. 88; Roberts v. Failis, 
1 Cowp. 338; Grinnell v. Phillips, 1 Mass. 541; War- 
ner v. Robinson, 1 Root, 194; Wilson v. Berryman, 5 
Cal. 44. The contrary was held in Cowperthwaite v. 
Jones, 2 Dall. 55. But such figuring for a verdict 
does not vitiate the verdict unless there was a posi- 
tive agreement to abide the result. T'’hompson’s case, 
8 Gratt. 6837; Dana v. Tucker, 4 Johns. 488. In 
Turner v. Tuolumne Water Co., 25 Cal. 397, such a 
verdict was held not to be a chance verdict within 
the statute, but was said, obiter, to be vicious, within 
the above authorities. The verdict, however, was 
not set aside. Notwithstanding the agreement to 
abide the result of such figuring, if a different ver- 
dict is adopted, it will not be void. Thompson’s 
case, supra; Bailey v. Beck, 21 Kans. 462. 





The ruling of Judge Osborn, of the New York 
Supreme Court, in the case of People v. Briggs, that 
a wife is not a competent witness against her hus- 
band in a criminal proceeding (ante, 361), is sus- 
tained by a recent decision of the Mississippi Su- 
preme Court, in Byrd v. State, 57 Miss. 248. The 
Mississippi statute is very similar to ours; its lan- 
guage is: ‘‘ Husband and wife may be witnesses for 
each other in all criminal cases, but they shall not 
be required to testify against each other, as wit- 
nesses for the prosecution.” In civil cases, the 
statute makes them witnesses for each other. The 
court said: ‘‘The learned judge who presided in the 
court below held that under this section the wife 
may be a voluntary witness for the prosecution, 
against the husband’s consent. We are constrained 
to differ from him in the construction he has placed 
on this statute. The statute is in derogation of a 
very ancient and well-established rule of the com- 
mon law, based, as we have above seen, in great 
part, upon grave reasons of public policy, having 
reference to the preservation of the happiness of 
parties joined together in the marital relation.” 
‘“‘The rule of the common law excluded them as 
witnesses both for and against each other, in crimi- 
nal as well as civil cases.” ‘‘If the Legislature had 
intended to make them witnesses against as well as 
for each other, it would have been an easy matter 
to express that intent in unmistakable language. 
No reason is perceived why the Legislature should 
not have done so, if indeed they had that intent; 
nor is it easy to give a satisfactory reason why the 
Legislature should make them witnesses against 
each other in criminal cases, when it is undoubted 
that they are restricted in civil cases to being wit- 
nesses for each other. The whole force of the impli- 
cation, that the Legislature intended to allow one to 
be a voluntary witness against the other in criminal 
cases, arises from the use of the words, ‘but they 
shall not be required to testify against each other, 
as witnesses for the prosecution,’ following immedi- 
ately after the provision allowing them to be wit- 
nesses for each other, and as a part of the same 
sentence. We regard this as rather an over-cau- 
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tious insertion, to prevent an apprehended construc- 
tion of the preceding words, than as engrafting a 
new and independent provision upon the statute, 
which would be the case if it allowed the examina- 
tion of one against the other, in case the party 
offered as a witness did not object. But if we are 
to construe this language to mean that the Legisla- 
ture thought that by the common law husband and 
wife might be required to testify against each other 
when they were allowed to testify in behalf of each 
other; and to infer that this provision was inserted 
to prevent the operation of such a rule without the 
consent of the party offered as a witness, it does 
not follow that ‘ve are to construe this provision as 
making this erroneously-supposed rule of the com- 
mon law a part of the statutes of the State. An 
enactment of the Legislature based on an evident 
misconception of what the law is will not have the 
effect, per se, of changing the law so as to make it 
accord with the misconception.” 


In Grangers’ Ins. Co. v. Brown, 57 Miss. 308, a 
life insurance company defended an action on a pol- 
icy, on the ground that the insured had falsely war- 
ranted that he had never received any serious per- 
sonal injury, whereas his skull had been fractured 
in boyhood, and had been healed by trephining. 
To prove this, they proposed to disinter his body, 
after the suit had been pending eighteen months, 
on the sole testimony of his physician that the de- 
ceased had told him that he had been told of such 
an accident and operation. The counsel for the 
plaintiff argued: ‘‘It is complained that the court 
refused, on the showing made, to violate the sanc- 
tity of a private cemetery. The proposition is re- 
volting. To break the signet of the grave, and 
take from its resting-place the sacred property of 
relatives to gratify the corporation’s mercenary curi- 
osity, would be worse than Shylock’s demand. Is 
it reserved for this age and this court to decide that 
the dead may be taken from their sepulchres, in- 
spected, and presented in their awful silent help- 
lessness to the public gaze? A more horrible 
thought can scarcely be conceived.” The court 
said: ‘‘ We are not prepared to say that in a proper 
case the court, in the interests of justice, should 
not compel the exhuming and examination of a 
dead body which is under the control of the plaint- 
iff, if there is strong reason to believe that without 
such examination a fraud is likely to be accom- 
plished, and the defendant has exhausted every 
other method known to the law of exposing it. We 
are prepared to say, however, that such an order 
should be made only upon a strong showing to that 
effect. It would be a proceeding repugnant to the 
best feelings of our nature, and likely to be in many 
cases so abhorrent to the sensibilities of the surviv- 
ing relatives, that they would prefer an abandon- 
ment of the suit to a compliance with the order. 
Without undertaking to define with accuracy what 
circumstances would justify the making of such an 
order, we think that a case calling for it was not 
shown in this instance.” 





LEGAL DEFINITIONS OF COMMON WORDS. 
® ¥. 


LAW weekly journal is a newspaper. Kerr v. 
Hitt, 75 Til. 51, was a case where the legality 
of a notice under the Burnt Records Act, so called, 
published in the Chicago Legal News, was called in 
question, on the ground that it was not a newspaper, 
it being devoted principally to the law and not 
claiming to be a newspaper. The court held that 
such a paper was a newspaper within the meaning of 
the statute, and laid down the following definition 
of a newspaper within the statute for the publica- 
tion of legal notices. A paper that, while it may 
be devoted principally to the dissemination of legal 
intelligence, makes reference to passing events, con- 
tains advertisements, brief notices of legislative 
bodies, personal and political items of interest to 
the general reader, as well as the legal profession, 
will be within the statute in question, although its 
circulation is confined to lawyers and business men, 
asaclass. The court said: ‘‘Thus it will be seen 
it comes substantially at least within the definition 
given by lexicographers of a ‘newspaper.’ It is 
none the less a ‘newspaper’ because its chief object 
is the publication of legal news. Many newspapers 
published in this and other countries are devoted 
chiefly to special interests, such as religious and po- 
litical newspapers, others devoted exclusively to lit- 
erature, that contain advertisements, news items, 
personal and political, brief notices of matters of 
special public concern, and reference to proceedings 
of legislative and other public bodies. So it is 
with this journal. Besides legal it contains other 
items of news, not only connected with the bench 
and bar, but others of a general interest. It is that 
class of journal that will circulate among lawyers, 
real estate and other business men, for it contains 
information in regard to sales of real estate, whether 
under judicial process or under powers.” 
In Kellogg v. Carrico, 47 Mo. 157, it was held that 
a journal devoted to the dissemination of legal in- 
telligence is a newspaper, and that publication in it 
imparted notice of sale under a trust deed. The 
court said: ‘‘The Legal Record and Advertiser was 
printed in St. Louis in the form of a newspaper, 
and was issued to its subscribers daily except Sun- 
days, when the publication was omitted. It was 
devoted to the dissemination of general legal intel- 
ligence, and engaged extensively in legal advertis- 
ing, including the publication of notices of sales 
under deeds of trust, and sales on execution and all 
judicial sales. It was a law and advertising jour- 
nal, and so, in a limited sense at least, a newspaper; 
for whether a newspaper or not is a question that 
cannot be determined by a consideration alone of 
the kind of intelligence it disseminated. It is not 
the particular kind of intelligence published that 
constitutes one publication a newspaper rather than 
another. Newspapers are devoted to the dissemina- 
tion of intelligence on a great variety of subjects, 
such as politics, commerce, temperance, religion, and 
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so on; and the law and legal topics and occurrences 
are not excluded from the range of newspaper en- 
terprise. A paper devoted to the gathering up and 
dissemination of legal news among its readers is, or 
at least may be, a newspaper. I regard the Legal 
Record as a newspaper of that chayacter.” 

But then, again, ‘‘a law weekly is not a newspa- 
per.” This was held in Beecher v. Stevens, 25 Minn. 
146, under a statute requiring publication ef sum- 
mons in a newspaper, in regard to the Northwestern 
Reporter. The court observed: ‘This is a twelve- 
page weekly publication, somewhat different in size 
and shape from an ordinary newspaper, though the 
difference is not such as to render it improper to 
denominate it a newspaper, provided its usual con- 
tents are, in general character, like the usual con- 
tents of newspapers. It purports to be and is ‘ de- 
voted specially to the interests of the legal profes- 
sion.’ Its usual contents are the general laws of the 
State, published shortly after their passage, the 
‘decisions’ of the Supreme Court of this State, the 
‘decisions’ of the Supreme Court of Wisconsin, 
and occasional decisions of other courts, a court di- 
rectory, cards of attorneys and counsellors-at-law, a 
list of transfers of real estate in Ramsey county, ad- 
vertisements and notices of law books, about a page 
of miscellaneous advertisements, and legal anec- 
dotes. Except as above, it does not publish, nor 
assume to publish, what is understood by the cur- 
rent news, or news of the day. Newspapers are of 
so many varieties that it would be next to impossi- 
ble to give any brief definition which would include 
and describe all kinds of newspapers. We are not 
called upon to incur the risk of giving any such 
definition at this time. It will be sufficient for all 
the purposes of this case to say, that in the ordinary 
understanding of the word, a newspaper is a publi- 
cation which usually contains, among other things, 
what is called the general news, the current news, 
or the news of the day; and nothing which does 
not usually contain such news, and is intended for 
general circulation, is a newspaper, in the ordinary 
sense of the word. Such a newspper is a publica- 
tion adapted to the general reader. Now, in the 
absence of some controlling consideration to the con- 
trary, the statute is to be taken to have used the 
word ‘newspaper’ in this its ordinary sense, or as Gen. 
Stat., ch. 4, § 1, expresses it, ‘according to the com- 
mon and approved usage of the language;’ and 
when the object of the publication of a summons is 
considered, the reasonableness of such a construc- 
tion of the word ‘ newspaper’ as requires the publica- 
tion to be made where it will be likely to meet the 
eye of the general reader, is quite apparent. For 
these reasons, we are of opinion that the ‘ North- 
western Reporter,’ though it may properly enough be 
denominated a ‘legal newspaper,’ is not a newspa- 
per within the meaning of the statute above cited.” 
The court had the Illinois and the Missouri case be- 
fore it. 

‘‘Lottery ” was passed upon in Buckalew v. State, 
62 Ala. 334. It was there held that where money 


is put upon a round board, having different numbers 
around its rim, in equal amounts by several persons, 





each in turn whirling a hand fastened in the center, 
the one at whose whirl the hand registers the high- 
est number taking all the money, the owner of the 
board sometimes putting up money and sometimes 
charging the winner a small sum for the use of the 
board, this is not a lottery. 

In Cronin v. People, ante, 480, the New York 
Court of Appeals held that under a power to ‘‘ regu- 
late” slaughter-houses, a municipal corporation may 
prohibit them from specified areas in a city. We 
have known the word ‘‘regulate” to have been held 
synonymous with ‘‘suppress,” as in the case of the 
famous Texan ‘‘regulators.”’ 

In Goodman v. Cody, 1 Wash. 829, a verdict of 
damages was arrived at by averaging the separate 
markings of all the jurors. This was held to be 
arrived at by ‘‘chance.” But in Turner v. Tuo- 
lumne Water Co., 25 Cal. 397, the contrary was held, 
and so Chief Justice Kent thought. See ante, 443. 
It seems then that a judicial decision is a matter of 
‘* chance.” 

In Poor v. Hudson Ins. Co., 2 Fed. Rep. 482, a 
policy of insurance upon @ summer hotel provided 
that a family should live in it throughout the year. 


‘It was destroyed by fire, and at the time two men- 


servants and employees of the insured were staying 
therein, taking their meals at an adjoining hotel, 
and working around the premises. Held, that this 
was a ‘‘family.” The court said: ‘‘ The most com- 
prehensive definition of a ‘family’ is, a number of 
persons who live in one house and under one manage- 
ment or head, There is no specific number required 
to constitute a family; but they must live together 
in one house and under one head. Nor is it neces- 
sary that they should eat in the house where they 
live. There are many families, it is well known, 
who live in one place and eat outside of it. Nor 
was it necessary that they should be employed in 
the house or about it; nor was it material that they 
were hired. The precise question is, were they liv- 
ing there together, under one head or management? 
This is one of fact and not of law.” ‘‘ Many per- 
sons have residences in town, and at the seaside, or 
at the mountains, at the same time, and may be said 
to live at both places.” So the absence of the 
plaintiff, his wife, and his sons, was held to make 
no difference. 

In Yerkes v. Nat. Bank of Port Jervis, 69 N. Y. 
883; 8. C., 25 Am. Rep. 208, it was held that a 
National bank, under the power to “‘ negotiate” evi- 
dences of debt, might exchange government bonds 
for registered bonds. The court said: ‘‘To nego- 
tiate means, among other things, ‘to transfer, to 
sell, to pass, to procure by mutual intercourse and 
agreement with another, to arrange for, to settle by 
dealing and management.’” The same meaning was 
approved in the dissenting opinion of Tappan, J., 
in Nat. Bank of Gloversville v. Wells, 14 Hun, 51; 8. 
C., Browne’s Nat. Bk. Cas. 833. 

We find a negative definition of ‘‘ town,” in Chi- 
cago and Northwestern Ry. Co. v. Town of Oconto, 
Wisconsin Supreme Court, ante, 373, where it is held 
that a ‘‘town” cannot consist of two separate and 
detached tracts of land. 
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A stable is a ‘‘ building,” within the statute of 
burglary. Orrell v. People, 94 Ill. 456. 

A mail agent, travelling on a railway, is a ‘‘ pas- 
senger,” although no specific fare is paid by or for 
him. Price v. Penn. R. Co., Phila. Com. Pleas, 
ante, 391. The court remarked: ‘‘ Webster defines 
a passenger: ‘ One who travels in some conveyance 
as a stage coach or steamboat.’ The fact that a man 
is employed on his travels does not exclude him 
from being a passenger in the popular acceptation 
of the term, nor does it in view of the statute, else 
why the proviso excepting passengers? While in 
our view of the case the deceased was carried for 
hire, in view of the many authorities, some of 
which will hereafter be referred to, we deem it im- 
material as to whether or not he was carried for hire 
or carried free, nor is it material that he was carried 
on the contract of another with defendant.” 

A wife is not an ‘‘other person” from her hus- 
band, within the meaning of a statute forbidding 
malicious damage of the property of ‘‘any other 
person.” Soa husband may smash his wife’s sew- 
ing-machine with impunity. So held in State v. 
Nugent, New Jersey, ante, 410. But we believe that 
it has never been held that if a husband murders 
his wife he simply commits suicide. At all events 
the courts generally hang him for such suicide. See 
also, Brooks v. Cook, ante, 442. 

A racing-park association does not carry on a 
** public exhibition of feats of horsemanship,” nor 
a ‘‘show.” U.S. v. Buffalo Park, 16 Blatchf. 189. 





“RYE AND ROCK.” 

\ E have been favored with a copy of the brief of 

appellant’s counsel, in the case of Van Beil v. 
Prescott, lately decided in our Court of Appeals. 
Counsel sometimes doubt whether the judges read 
their briefs, but there can be no doubt in this case that 
the judges read every word, and ought to have laughed 
at every page of the fifty brilliant pages. It seems dif-: 
ficult to select passages from such a production, but 
there are some things here which the profession would 
not willingly let die if once they knew them. So we 
will select a few of the most striking passages. We 
premise by explaining to the unsophisticated that ‘“‘ Rye 
and Rock” means (so we are told) rock candy dis- 
solved in rye whisky. We believe it is a medicine. 
The peroration is as follows: 

* Plaintiff adopted ‘ Rye and Rock’ as a trade-mark 
in December, 1877, and immediately commenced adver- 
tising it for sale on a plan large and liberal enough to 
spread its fame in ninety days as far and wide as the 
light of the press could travel. Its fame as a curative, 
and that too of a disease that had heretofore baffled 
medical skill, seems to have come forth, Minerva-like, 
full-grown and fledged at a single bound, and in the 
suddenness of its development as well as in the uni- 
versality of its popularity, it stands to day without a 
rival outside of elevated railroads. By the first of 
September, 1878. plaintiff had made by the dint of per- 
sistent publications those three words ‘ Rye and Rock,’ 
words of magic, and the demand for it among pulmo- 
nary and malarial invalids universal. The toud. long 
and lusty cry that went up and kept going up, not 
merely from waste places, but from populous cities — 
not only from restaurants and sample rooms, but also 
from drug stores. was bound, as a natural matter of 
course, to attract the attention and stimulate the ag- 





gressive cupidity of liquor dealers into action, especi- 
ally of that class whose brains were only equal to the 
recognition of results. In other words, with just fore- 
sight enough to appreciate a demand another man’s 
money wisely invested in a bold advertising venture 
had created — just liberal enough to commence adver- 
tising after another man, by the dint of dollars, had 
spread ; 

‘From earth’s remotest bound to ocean’s loneliest shore,’ 


enough of that genial and germinating light to warm 
into life every seed scattered upon the earth’s broad 
face by timid hands, and with just integrity enough not 
only to stealthily lay their felonious fingers upon the 
legitimate offspring of another man’s genius and en- 
terprise, but even to stoop to purloin the pet appellation 
with which, when he stood purse in hand, solitary and 
alone, sponsor for tho child’s legitimacy at the baptis- 
mal altar, its christening was consummated. Had the 
young stranger succumbed to any one of the mortal 
maladies such juvenility is heir to, no one of them 
would have worn crape at tho funeral or followed after 
that hearse. They would all have been found ready to 
swear that the brat was reputed to be Van Beil’s 
foundling, about whose nativity they knew and about 
whose fate they cared nothing. But since, unlike frail 
flesh, it does not seem to have been born to die, but is 
destined to flourish in immortal youth, it would seem 
every old superanuated tipple vender in the land is 
ready to swear to its legitimacy, and when and where 
it was born and christened, and who is its father and 
its god-father.”’ 

The argument that the words in question are merely 
descriptive is answered as follows: 

“On the trial of this case General Foster insisted that 
‘Rye and Rock,’ like ‘mess beef’ and * salt pork’ was 
descriptive, and I answered him then and there thus: 
‘On this point plaintiff's counsel feels too little concern 
to tax his time with an answer. When acourt can be 
found capable of holding that the word ‘rock’ don’t 
mean and describe rock, but does mean and describe 
not only ‘rock candy.’ but crystallized rock candy and 
nothing else, and that the word ‘rye’ does not mean 
‘rye,’ but is bound to mean ‘rye whisky’ and nothing 
else, and that those two words united can under no 
probable or possible contingency, be made to refer to 
any thing else but crystallized rock candy dissolved in 
whisky distilled from a cereal heretofore supposed by 
lexicographers to have been symbolized by those three 
letters, r-y-e, then the General’s theory of the simili- 
tude between ‘mess beef,’ ‘salt pork’ and ‘Rye and 
Rock’ will not sound quite so quizzical as it now does.”’ 

* But let us go at once down to the very bed rock of 
this assumption that our trade-mark is descriptive. 
What do we sell? Candy dissclved in whisky. Is 
either of those words in our trade-mark? No. Is 
there a synonomist living able to demonstrate, either 
through the origin, separate use or symbolism of these 
words a similar significance? Down to this date no 
effort of the kind in the wide world of letters has ever 
been made. Our first word is‘rye.’ What is rye? 
It’s acereal. What are its constituent elements? An 
analysis wili show albuminoids, ash, carbo-hydrates, 
crzde fibre and fat. Now, how is whisky made? By 
distillation of grain in water. What is water? Hy- 
drogen and oxygen. nothing more. Then in ‘rye’ it 
would seem there is not a single liquid element. and 
distillation does not dissolve rye, but simply extracts 
its essence. By what authority, then, can it be pre- 
tended that the name of a cereal that contains neither 
hydrogen or oxygen describes a liquid 90 per cent of 
which is hydrogen and oxygen? What is the other 
word that has been held to be descriptive? ‘ Rock.’ 
What does the learned geologist tell us rock is? Cal- 
cite, dolomite, gypsum, anhydrite, salt, quartz, ortho- 
clase, albite and the related triclinic, feldspars, nephe- 
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line and certain zeolites, the micas, chlorites, talc, 
serpentine, olivine, pyroxene, hornblende, garnet, 
epidote, staurolite, kyanite, andalusite, tourmaline, 
graphite, magnetite, hematite, corundum and pyrite. 
What are the constituent properties of candy? It 
would take four pages to give a proper definition of 
sugar alone. I'll spare you the infliction by simply 
stating that there is not in candy a single constituent 
found in rock, norin rock one found in candy. How, 
then, can rock be judiciaily held to symbolize candy, 
and the words ‘Rye and Rock,’ while simply tied to- 
gether with a conjunctive conjunction, and owing no 
allegiance to the tyranny of context, nevertheless 
held to mean and describe rye whisky and rock 
candy and nothing else? What does plaintiff sell un- 
der his trade-mark? Rye? No. Rock? No. If he 
did, no wise, learned and just court could be expected 
to give us a reversal. This decision amounts to the 
conclusion that ‘rock’ don’t mean or describe ‘ rock,’ 
but something more, to wit: not only candy, but arare 
quality of crystallized candy; and thatthe word ‘rye’ 
does not mean or describe ‘rye,’ but something more, 
to wit: ‘rye whisky.’ It has invaded the broad fields 
of science, the hoary history of mythology, the bloom- 
ing gardens of horticulture, the ornithological king- 
dom, the earth’s bowels, mountain tops and river beds, 
and by the dint of a single assumption driven the word 
‘rock’ from all its old haunts. There are over 250 cit- 
ies, towns, post-offices and railroad stations, the names 
of which are ‘ Rock’ or ‘ Rye,’ or either commence or 
end with one or the other of those two words, saying 
nothing of mountains, rivers and ravines which have 
been similarly christened. Ornithologists tell us of the 
‘rock- dove,’ ‘rock-pigeon,’ and that enormous bird 
the ‘ Roc,’ which has lived in Arabian tradition thou- 
sands of years. Horticulturists speak of the ‘rock- 
plant,’ ‘ rock-cress,’ ‘ rock-wood,’ ‘rock-moss,’ ‘ rock- 
rose’ and ‘ rock-cork,’ which is a variety of the asbes- 
tos, the fibers of which are loosely interlaced. The 
sea swarms with ‘rock-cod’ and ‘rock-fish.’ Geolo- 
gists speak of ‘ rock-ruby,’ ‘ rock-crystals,’ rock-salt,’ 
*rock-shell,’ ‘rock-soap,’ ‘rock-milk,’ ‘rock-water,’ 
‘rock- butter’ and ‘rock-alum.’ Naturalists speak of 
the ‘ rock-doe,’ ‘ rock-goat’ and ‘ rock-rabbit.’ Petro- 
leum is described by lexicographers as ‘rock-oil’ and 
‘rock-tar.’ Then the word ‘rock’ is known to every 
ten-year-old country boy on the continent whose 
mother does her own spinning, as the name of the dis- 
taff of her spinning-wheel. 

“What ‘rock’ may happen to mean, depends en- 
tirely upon the context in which it is found. 

** Shakespeare employs the word ‘ rock ’ 53 times, and 
every time it is dependent for its meaning upon the 
context. Frequently he introduces it with an adjec- 
tive, which, when you think of the havoc Prescott’s 
‘Rye and Rock’ has made among his patrons, could 
you believe Avon’s immortal bard capable of meddling 
with the business projects of men unborn, you would 
have to accept as a prophetic warning, especially in 
their disjecta membra, against Prescott’s patronage. 
For instance, in‘Two Gentlemen of Verona,’ Julia 
speaks of a ‘ragged, fearful, hanging rock.’ If de- 
fendants could not find a living witness forgiving 
enough to testify for them, what must we naturally 
infer from such a strange and suspicious circumstance ? 
Certainly if their rock was not ‘ ragged,’ that it must 
have made his patrons so, and if so, that it must have 
been indeed a ‘fearful’ rock, and from the number of 
executions with which it was probably mixed up, is 
well described as a ‘hanging’ rock. Then Bottom 
seems to have his eye on Prescott’s property when he 
alludes to a ‘raging rock.’ Saltar (in the ‘ Merchant of 
Venice ’) seems determined to be understood as want- 
ing to be offensive to defendants as he bluntly blurts 
out the descriptive phrase ‘dangerous rock.’ Shakes- 
peare seems to have had Prescott’s rock on the brain, 





forin his ‘Henry V,’ and also ‘ VI,’ such allusions as 
‘galled rock,’ ‘dreadful rock’ and ‘fatal rock,’ point 
almost malignantly at poor Prescott, whose coming 
rock was then sending its shadows centuries in advance 
of its own arrival. Pistol, who had lost the courage to 
live without finding enough to die, asks death fora 
farewell treat at Prescott’s bar in these memorable 
words, ‘rock me to sleep.’ Poor Pistol sleeps no 
sounder now than he soon would sleep were he living to- 
day and permitted Prescott to ‘rock’ him often. Were 
Burns living he’d apologize to Dr. Hornbook in an 
apostrophe to Prescott. Prescott’s rock must be that 
‘mortal mineral’ with which Cymbeline’s queen in- 
tended to tuke his life. The effect of the one is pre- 
cisely that of the other. But Shakespeare in looking 
into the future saw ‘our rock’ as plainly as he did 
Prescott’s. In ‘Cymbeline’ Belurius says, ‘I pr’ythee 
to our rock.’ Then in ‘Julius Cesar’ occurs this allu- 
sion, ‘I will rest on this rock.’ Had he said wnder 
instead of on we would have readily understood the 
allusion to have been intended for Prescott’s rock. He 
again alludes in‘ Two Gentlemen of Verona’ to ‘ rocks 
of pure gold,’ and in his ‘Comedy of Errors’ to a ° 
‘mighty rock,’ and in ‘Henry VI’ to how the ‘rocks 
cheer,’ which sounds so like a prophetic puff for plaint- 
iff's rock, that he holds himself ready to forward a 
case of his ‘ Rye and Rock’ to any lineal or collateral 
descendant of the Shakespeare family able to identify 
himself as such. Then the Bible contains over 30 sen- 
tences which the word ‘rock’ points, subject in each 
instance to the laws of context, and brimful of re- 
proaches for Prescott, as I read and interpret them, but 
I will close this phase of this rock discussion with the 
8lstiverse from the 32d chapter of Deuteronomy, which 
is in these words: ‘ For their rock is not our rock, even 
our enemies themselves being judges.’ 

‘History and romance abound in incidents and 
events which have christened thousands of rocks and 
made their names immortal, from the Tarpeian rock in 
Rome down to the Logan rock between Penzance and 
Lands End, and the Menamber at Sithney, which 
Oliver Cromwell had destroyed because of the supersti- 
tious adoration with which the people regarded it. The 
Scilly Isles are full of christened rocks. Webster gives 
over fifty compound words, one-half of each of which is 
rock. How can mortal wisdom undertake to say to 
which one our rock belongs, if to either, and the truth 
is it does belong to neither. Why? Because there is 
no such word in our language as rock-candy. 

“The court below did not only hold that the word 
‘rock’ had such a peculiar association and identification 
with rock-candy, that it must be understood wherever 
employed alone to refer to candyand nothing else, 
enough so to amount to a description of candy, so full, 
so unmistakably that it could not be reasonably con- 
jectured that it could have the slightest reference to 
any single one of all the tediously numerous objects, 
animals, minerals, flowers, oils, fish, birds, cities, 
towns, post-offices, railroad stations, mountains, and 
rivers with which it is associated, but must mean rock- 
candy only when such a word as ‘rock-candy’ is not 
known to our nomenclature. Before it gets legiti- 
mately into our vocabulary at all, it is judicially intro- 
duced to the world clothed with a mysterious power, 
and pregnant of a peculiar significance, with which its 
derivation has nothing to do. They introduce into an 
already densely populated world of words an utter 
stranger, and then slashing it in twain declare half 
means legally all the whole can literally. Nor do they 
stop there, but go on to say that to this new comer be- 
longs a breadth of significance never claimed for fifty 
of its predecessors to which half of its title belongs. 
That having given rock away to candy, it’s now got to 
mean rock no more, but candy forever more. Having 
given this hard word a sweet throne, they intend it 
shall enjoy a long reign in its new dominions, That 
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because in the ruts of context it may have to obey cer- 
tain arbitrary laws, it shall, to compensate its involun- 
tary serfdom there, enjoy elsewhere a reign of absolute 
dominion over confections. They cut a compound 
word in twain, and dropping the half that indicates 
its meaning, take the half that belongs to fifty other 
words and declare it cannot by possibility have any 
reference to those other fifty better halves, but is de- 
scriptive of something not meant at all. There stand 
the words ‘Rye and Rock.’ What mortal mind can 
say that the rye may not mean rye alone, or rye flour, 
rye grits, rye bread, rye cakes, or rye biscuit; or that 
the rock does not mean simply rock, or refer to rock- 
tar, rock-milk, rock-water, or rock-oil?” 

*** Rock’ may be so employed as to refer to a ship or 
a cradle, toachild or a cargo. It may mean rocking 
windows or stoning disciples, rocking the household's 
hope to sleep, or pelting the poor little prattler’s pater- 
nal ancestor to death. 

“It may be made equally as graphically to describe 
mountains or atoms, birds or beasts, fowls, fishes or 
flowers — that is to say, if the lexicographers have not 
been heretofore mistaken. I admit, if they have, the 
decision I ask you to reverse must be affirmed, but if 
they have made no misuse of this word ‘rock,’ then 
the restriction that has been put by the court below 
upon the range of its significance cannot be sus- 
tained.”’ 

Then comes a trenchant comparison of tbe virtue of 
the rival concoctions: 

“Life insurance companies should add to their al- 
ready prolix catalogue of printed questions: ‘ Whose 
Rye and Rock do you drink?’ All rivals will have 
their followers. No undertaker or gravedigger can 
consult his interest and depreciate Prescott’s ‘Rye 
and Rock.’ No life insurance officer can fail to feel a 
lively interest in the popularity of Van Beil’s ‘ Rye 
and Rock.’ In tho name of longevity, in the name of 
women and children thus exposed to, if not threatened 
with widowhood and orphanage; inthe name of every 
illustricus publicist, jurist or physicist whose learning, 
genius, patriotism and ambition are useful to mankind, 
and who while in the fruition of perfect health are 
liable to be suddenly cut down, summoned hence, 
gathered to their fathers, by simply mistaking one bot- 





tle of ‘Rye and Rock’ for another, I enter my sol- 


emn and earnest protest against the longer fluttering 
of Prescott’s false flags upon commercial high seas. 
The mischief that has already been done is beyond re- 
dress. Its extent never can be known. ‘Dead men 
tell no tales.’ Tombstones simply relate their own 
stories in their own way and then defy cross-examina- 
tion. Those deluded victims whom Prescott ‘rocked’ 
to sleep will wake no more till Gabriel’s golden trum- 
pet summons them to tell on Prescott’s final trial, 
about ‘ the deep damnation of their taking off.’ 

‘Van Beil’s ‘Rye and Rock’ restores health. Pres- 
cott’s deals death. The one inspires, the other blasts 
hope. Do you want to live? Patronize Van Beil. Are 
you tired of life? Cultivate Prescott. If you would 
stimulate your tenacity to life and enjoy the luxuries 
of a green old age, drink Van Beil’s ‘Rye and Rock.’ 
If you want to perpetrate the crime but escape the ig- 
nominy of suicide, vote early and often at Prescott’s 
precinct. If we were living in a ‘pent up Utica’— 
had too little land and too many people, then politic 
possibly it might become to pet Prescott—to pat his 
presumption on the back. He could atone for his in- 
capacity to increase the acres by exercising his un- 
doubted capacity to decrease the population. But 


even then, could it amount to less than a deliberate 
outrage to put in his pocket profits resulting from 
plaintiff's patronage of the press ?’’ 

Then the peroration: 

“T beg to assure the court that Prescotts do not have 
on their death-roll either kith or kin of mine; that I 
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have not uttered one word herein to avenge the dead; 
that my sole object has been to protect the living, 
among whom I have many kindred, more friends, and 
one client, who is directly interested, to wit, the 
plaintiff. The court below seemed to confuse the 
words ‘Rye and Rock’ with the reputation Van Beil 
had made forit. If thiscourt avoids that mistake, it 
occurs to me that its judgment must be a reversal of 
the judgment entered herein below.” 

Now will our readers credit us when we say, that in 
spite of this argument, the Court of Appeals affirmed 
the judgment? This result shakes our faith in the 
elective judicial system. We do not like to suspect 
our courts, but this looks as if Prescott had been dis- 
pensing his compound not at the bar alone, but also 
upon the bench. Such things are not unprecedented, 
for in the brandy-bottle trade-mark case of Hennessy 
v. Wheeler, a brandy bottle, if not a bottle of brandy, 
was publicly handed up to the bench —so we are in- 
formed —and was passed about, professedly for in- 
spection. After such a public exhibition, how can we 
be sure that ‘‘ Rye and Rock ’’ may not have had a dele- 
terious secret influence with the court—rocked their 
senses asleep or twisted their judgments awry? 

No name of counsel is signed to or appears upon this 
unprecedented brief. We wish we knew the author's 
name. We would sound it forth so loud that heaven 
and earth might hear. He is a man after our own 
heart. But if he sees these lines, let us whisper in his 
ear a word of gratuitous advice founded on personal 
experience — our highest court are sadly impervious to 
a joke. 





CUMULATIVE SENTENCES. 


ENGLISH COURT OF APPEAL, JUNE 25, 1880. 


Castro, Plaintiff in Error, v. THE QUEEN. 

Where a defendant is convicted of separate misdemeanors 
charged in separate counts in the same indictment, the 
court has power to pass separate sentences exceeding 
in the aggregate the maximum punishment for one 
offense. 

By 2 Geo. ITI, ch. 25, § 2, and the Penal Servitude Acts, a per- 
son convicted of perjury may be sentenced to penal 
servitude “over and besides such punishment as shall 
be adjudged to be inflicted on such person agreeable to 
the laws now in being.” Held, that a sentence of penal 
servitude may be inflicted for perjury without any other 
punishment. 

Plaintiff in error was charged in the first count of the in- 
dictment with perjury in a trial at Westminster, and in 
the second count with perjury before a commissioner in 
London, the same false statement being charged in both 
counts. He was tried in the Court of Queen’s Bench at 
bar, convicted on both counts, and sentenced on the 
first count to seven years’ penal servitude, and on the 
second count to a further term of seven years’ penal 
servitude, to commence immediately on the expiration 
of the first term. A writ of error having been brought, 
held, by tho Court of Appeal, that the sentences were 
warranted by law. 


\ RIT of error on the judgment of the Court of 
Queen’s Bench, dated the 28th February, 1874, 
after a trial at bar, sentencing the plaintiff in error to 
two consecutive terms of seven years’ penal servitude 
each. The indictment was for perjury, and contained 
two counts. The first count charged that the plaintiff 
in error had committed perjury by falsely swearing 
that he was Roger Tichborne in an action of eject- 
ment (Tichborne v. Lushington and others) tried before 
Bovill, C. J., and a special jury in the Court of Com- 
mon Pleas at Westminster. The second count charged 
that the plaintiff in error had committed perjury, also 
by swearing that he was Roger Tichborne, in an affi- 
davit sworn before a commissioner appointed to ad- 
minister oaths in chancery in the city of London. 
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There were other assignments of perjury in the in- 
dictment,-but they. are not material to the + ga 
report. 

The plaintiff in error was tried at bar in the Court 
of Queen’s Bench before Cockburn, C..J., and Mellor 
and Lush, JJ., and-a special jury. On 28th Feb. 1874, 
the jury found, him guilty on both counts, whereupon 
sentence was passed by Mellor, J., as follows: ‘! The 
sentence of the court.is that for the perjury alleged in 
the first count of .this indictment, upon which you 
have been convicted, you be kept.ia penal servitude for 
seven years; and that for the perjury alleged in the 
second count, of which you have.also been convieted, 
you be kept in penal servitude for the further term of 
seven years, to commence immediately upon the ex- 
piration of the term of penal servitude assigned to you 
in respect of your conviction upon the first count of 
the indictment.’’ Judgment was entered on the record 
in the following terms: ‘‘The jurors, on their. oaths, 
say that the said Castro, etc., is guilty of the premises 
above eharged in and by both the said counts. Where+ 
upon all and singular the. premises being seen and 
understood. by the court, it is considered, adjudged, 
and ordered that he, the said. Castro, alias Orton, ete., 
for the offense charged in and by the first count of the 
indictment, be kept in penal servitude for the term of 
seven years now next ensuing; and that for and in 
respect. of the offense’ charged in and by the second 
_ count of the indictment, he be kept in penal servitude 
“for the further term-of seven years, to commence im- 
mediately upon the expiration of the said term oi 
penal. servitude for his offense in -the first count 
charged; and he is now committed into the custody of 
the keeper of the jail of Newgate, to be by him kept 
in safe custody in execution of this judgment.”’ 

The following grounds of error were assigned: (1) 
That the alleged perjuries constituted one offense only ; 
(2) That the second count did not disclose a separate 
perjury from that disclosed in the first count; (3) That 
the offense in general being the same. could not be 
treated as several offenses in the same indictment; (4) 
That. without statutory provision several distinct 
offenses. could not be ‘charged in the same indictment; 
(5)-That two distinet and several indictablo offenses 
could not be tried collectively; (6) That without statu- 
tory provision there cannot be two judgments on one 
indictment; (7) That on one indictment the maximum 
penalty assigned by statute cannot be cumulatively 
exceeded ; (8) That'on one indictment without statu- 
tory provision a‘sentence of penal servitude or -im- 
prisonment cannot be made to begin and. to run from 
a future day; (9) That penal servitude asa vaeroorreaa 
for perjury is-additional only. 


Benjamin, Q. C., and Atherly Jones (Hedderwick and 
Russell Spratt with them), for the -plaintiff.in error, 
cited Reg. v. Lundgrun, Court Cr. Ct. Sess. Papers, 
vol. 79, pp. 336, 353, 359;, People ew rel. Tweed v. Lis- 
comb, 60 N. Y. 559. 


The Attorney-General, Sir Henry James, Q. C. (with 
him the ‘Solicitor-General, Sir F. Herschell, Q. Ci, 
Poland and‘A.'L. Smith); for the Crown,’ cited Rex v. 
Wilkes, 4 Burr. 2527. 


In addition to the authorities mentioned above the 
following were referred to and. commented on in the 


course of the argument: O’Connell v. The Queen, 11: 


Cl. & F. 155; Rez v. Rhenwick Williams, 1 Leach’s C. C. 
529; Rex v. Robinson; 1 Moody’s C. ©4183; Gregory v- 
The Queen, 15 Q. B. 974;-Rexv. Cutbush, 10 Cox’s C..C. 
489; L. Rep., 2.Q. B..379; Campbell and Haynes v. The 
Queen, 1.Cox’s C.-C. 269; Rex v. Heywood, L. & C. 451; 
Ryalls v. The Queen, 11-Q. B. 


& F. 407; Rex v. Galloway, 1 Moody’s C. C. 234; Rex. 
v. Benfield, 2 Burr. 980;-Rea v. Jones, 2 Campb. 130; 
Rex yv.:Clendon, 2 Strange, 870; Rea v. Roberts, Car-i 


781; Rex v. Burch, 4F.; 








thew, 226; Rex v. , Sohne, 3M. & & 539; Rex v. 
Powell, 2.B. & Ad. 75. 


James, L. J. Iam of opinion that this writ of error 
was improvidently issued. The question seems t> me 
(subject to the one point as to the American decision, 
People v. Liscomb, ubi sup., with which'I will deal 
presently).to be settled by a current of authoritiés, 
and a course of practice which are not open to ques-. 
tion; and I think that the rule is not subject to the 
supposed limitation. or condition which has been con- 
tended for. The law of this country is and always has 
been that several misdemeanors may be joined in sev- 
eral counts in one indictment, but each charge is,.in 
point of law, a distinct indictment, on which the de- 
fendant may be convicted or acquitted. It is true that 
a practice has prevailed in cases of felony, where the 
judges thought it not right in capital cases (when 
almost every felony. was capital) that charges should be 
joined of quashing the indictment, or putting the 
prosecutor to his election upon which charge he would 
proceed, for they thought it desirable that a man 
should not be tried for more than one felohy at one 
time. But no such practice has ever prevailed as to 
trials for misdemeanors, though in a proper case, if the 
judge saw that substantial injustice would be done by 
compelling the prisoner to meet different charges at 
the same time, he would have power to put the prose- 
cutor to his election upon which count he would pro- 
ceed; but that is a mere exercise of discretion, and the 
question how much discretion ought to be exercised 
is not one for acourt of error. To my mind there is 
no reasonable distinction between trial and conviction 
on several charges contained in different counts in one 
indictment, and several separate trials for the same 
charges charged in different indictments. In Rex v. 
Wilkes, 4 Burr. at p. 2577, it was distinctly held by the 
House of Lords (who were advised by all the judges), 
as an unqualified proposition, that for several misde- 
meanors separate sentences could be passed, oné to 
take effect after the expiration of the other. That is 
the law thero laid down, which from that time to this 
has been unquestioned, and it is too. late now to at- 
tempt to dispute the propriety of the law so laid down, 
That law is not questioned in the case in the State of 
New York (People v. Liscomb, ubi sup.), on the author- 
ity of which we are told the late attorney-general gave 
his fiat for this writ of error. . There it was laid down 
that the law does not permit. several sentences exceed- 
ing in the aggregate the amount of punishment. pre- 
scribed by law as the extreme limit of punishment for 
asingle misdemeanor, to be inflicted in the case of a 
conviction for several misdemeanors charged in differ- 
ent counts in the same indictment. It is conceded 
that the law is.not.so laid down in any English book. 
Then, : must we follow that decision? I always have 
felt great respect for the courts in America, and for 
their decisions, but with reference to this question I 
confess I am startled at the way in which the judges 
dealt with it. They say that no case in their own 
courts has laid down that cumulative sentences can be 
imposed on a conviction for several offenses under one 
indictment, and that this view is in accordance with 
the English common law of 1775. They say that they 
cannot accept. any later decision of.an English court 
which is inconsistent with their own practice. That is 

,the ground of their decision, and this present case was 
cited.to them, and they disregarded it. I think that 
judgment is not binding on us;-it. is true it was a de- 
cision of a court of appeal, but we cannot measure the 
judgment with reference to that fact or to the number 
;of judges who took part in the decision. We must 
look upon. their judgments merely as the opinions of 
.eminent- and learned men. Then, what is the principle 
upon which that decision .rests?. I have asked in vain 
sane am unable to discover any. The result of what 
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was suggested to us in argument is startling if not 
shocking; and I cannot assent to it, for it comes to 
this, that if a man commits an offense of so grave a 
character that the utmost punishment allowed by law 
would be too light, he is to be free tocommit any num- 
ber of similar offenses with impunity, if he is tried 
before the expiration of his sentence; or if the trial 
is postponed until after the expiration of the sentence, 
he bas all the chances of escape which the difficulty of 
proving the case after the lapse of many years would 
give him. I think this disposes of the main points. 
Another point is that the sentence is bad, because it 
did not begin with an additional common-law sen- 
tence of fine or imprisonment. The words of the 
statute (2 Geo. II, ch. 25, § 2) are ‘‘ judgment shall be 
given that the person convicted shall be committed or 
transported accordingly, over and besides such punish- 
ment as shall be adjudged to be inflicted on such per- 
son agreeabie to the laws now in being;”’ but I do not 
think this means that such last-mentioned punishment 
necessarily must be adjudged. Moreover no injustice 
has been inflicted on the prisoner and no harm has 
been done, so that it would be our duty to amend the 
sentence, if it required amendment, which I think it 
does not. Then it is said that in truth and in substance 
there was only one perjury; it is suggested that it was 
all one fraud, and one imposture on the part of the 
prisoner in passing himself off as another man, Roger 
Tichborne, in order to get the estates, and therefore 
that if there were any number of suits, and any num- 
ber of oaths, there would only be one perjury. It is 
only necessary to state that proposition to dispose of 
it. Besides, there is nothing on the face of the record 
to show that the perjury was all committed in further- 
ance of one scheme. It is obvious that there were two 
distinct suits — the chancery suit and the common-law 
action of ejectment, and the evidence in the two was 
given at different times and in different places. It is 
therefore idle to suggest that this was only one and the 
same perjury. I am therefore of opinion that the sen- 
tence was warranted by law, and that our judgment 
ought to be for the Crown. 


BraMwELt, L. J. I have had some doubt whether I 
ought to occupy any further time in delivering judg- 
ment in this case. I am certain that the writ of error 
was not allowed without due care by the late attorney- 
general, and I think it was warranted by the decision 
in the American court, but now that the whole ques- 
tion has been discussed, this appears to me to be as 
plain a case as ever came before any court. The first 
point which has been raised comes to this, that if a 
man brings several suits, and gives false evidence in 
all of them, though he may tell an infinity of untruths, 
still, if his object throughout is to establish a claim to 
the same property, it is only one perjury, and can only 
be punished as a single offense. This is, to my mind, 
an outrageous proposition; it would be monstrous if 
he could not be punished again when he repeats the 
false statement. Then it is said, that as the statutes 
provide that he may be sentenced to seven years’ penal 
servitude for the offense of perjury, he cannot have 
more than that amount of punishment for many per- 
juries; it comes to this, that he gets a status as a per- 
jurer, and having been punished once cannot be pun- 
ished again; the same argument might be used as to 
every offense — for instance, coining. The next point 
is this: the plaintiff in error was sentenced to seven 
years’ penal servitude on one count of the indictment 
(putting aside for a moment the question as to the two 
counts), and it is contended that he ought to have had 
a sentence of fine or imprisonment in addition; I 
doubt if he could make that objection. No doubt 


where the sentence should be hanging, and a man was 
sentenced to transportation, he could maintain a writ 
of error, because there the sentence imposed would be 











& wrong sentence and one not warranted by law; but 
here the plaintiff in error cannot say that any wrong 
has been done to him, for his complaint is that he did 
not receive enough punishment, and therefore, as far 
as this objection goes, I doubt if error would lie. In 
any case, however, it seems to me that, on the true 
construction of the act (2 Geo. II, ch. 25, § 2), it is not 
necessary that there should be a sentence of fine or 
imprisonment; the words are ‘judgment shall be 
given that the person convicted shall be committed or 
transported accordingly, over and besides such punish- 
ment as shall be adjudged to be inflicted on such per- 
son agreeable to the laws now in being;”’ I think that 
the court may or may not adjudge fine or imprison- 
ment under this section. Then comes the objection 
on which the writ of error was allowed. It is con- 

tended that there cannot be a cumulative sentence on 
two counts in the same indictment to aterm of punish- 
ment exceeding the maximum allowed for one offense. 

The objection is this, that a defendant may have 
different punishment on two separate counts, the one 
term of punishment commencing on the expiration of 
the other, provided the two together do not exceed the 
maximum term which could be imposed for a single 
offense. At common law there was no limit to the 
duration of sentences of imprisonment, the only con- 
dition being that imposed by Magna Charta and the 
Bill of Rights, that they must not be excessive, so 
that in the case of a common-law sentence the diffi. 
culty does not arise. Then it is said that the statute 
has drawn a hard and fast line, and has the effect of 
limiting the power of sentencing in the way contended 
for. Asto that proposition, except tho American case 
of People v. Liscomb (ubi sup.), which runs counter to 
all the English authorities, no case has been cited; 
there is no other authority favorable to the contention. 
Suppose a man commits two offenses,each deserving 
seven years’ penal servitude, is the Crown to wait 
seven years before prosecuting him for the second 
offense ?— the notion is preposterous; or are there to 
be two separate indictments? if so, what is to happen 
then? is judgment to be respited on the second charge 
until the defendant has served the sentence awarded 
on tho first? Is not the more reasonable and conven- 
ient course to join the two offenses in different counts, 
and pass sentence for both? I can see no justification 
for the contention that this cannot be done. Iam of 
opinion that it is not so in law, it is not so in reason, 
and the authorities are against it. I agree, therefore, 
that the sentence must be affirmed. 


Brett, L. J. I have listened attentively to Mr. 
Benjamin’s argument, because I knew that every point 
which could be raised would be put before us, but it 
has produced no real effect upon my mind. Two main 
objections have been taken, one of which, if correct, 
would bo fatal to the sentence (unless amended), even 
if only one term of penal servitude had been awarded, 
while the other only goes to this, that the second term 
is not warranted by law. These two objections are 
now brought forward six years after tho passing of the 
sentence. As to the first point, it is said that the sen- 
tence is wrong, because it was not preceded by a 
nominal sentence of fine or imprisonment. This is 
really of no consequence, because the sentence could 
be amended if it were necessary, but it is important to 
give an opinion on the question, for it turns on the 
construction of 2 Geo. II, ch. 25, $2; I am of opinion 
that that is an enabling section, and empowers the 
court to add to the common-law punishment a sen- 
tence of transportation (now penal servitude), or to 
give such sentence in substitution for the common-law 
punishment. I think the words of the statute give a 
strong indication of the view that the court may ad- 
judge the common-law punishment in addition to 
penal servitude, or muy not do so, as seems right. It 


























THE ALBANY LAW JOURNAL. 


451 





= 


EEE 








is said that on other trials which have been referred to 
I took another view, and gave a short sentence of im- 

nt in addition to a term of penal servitude, 
but that was only by way of precaution, and is no 
authority to the contrary of what we are now deciding. 
It is obvious that the judge has power to add a pre- 
vious sentence of imprisonment to a sentence of penal 
servitude, but this does not show that he has not power 
to omit such previous sentence. According to our 
unanimous construction it is an enabling section. 
Then there is the main objection. It is argued that 
there were not two offenses. It is not necessary to 
consider what the law is with regard to two perjuries 
taking place on one trial. Here there were two abso- 
lutely distinct and separate offenses. It is said that 
because they are charged in the same indictment they 
are only one offense; but I think that during the last 
three hundred years the contrary has been the law, 
and it has often been so ruled, and it seems to me that 
separate counts are equivalent to separate indictments. 
Then it is said that the counts do not end “ against tho 
form of the statute,’’ otc., if the offense is the result 
of a statute, that must be put in; otherwise it need not. 
Then, can the punishment for the second offense be 
postponed until after the first punishment is over? 
This has been decided by the House of Lords in Wilkes’ 
case. A specific question was there put to the judges 
by the House of Lords in these words: ‘* Whether a 
judgment of imprisonment against a defendant, to 
commence from and after the determination of an im- 
prisonment to which he was before sentenced for an- 
other offense, is good in law?’’ There was no reference 
there to one of several indictments, and the question 
was answered in terms by the judges: ‘‘ That a judg- 
ment of imprisonment against a defendant, to com- 
mence from and after the determination of an imprison- 
ment to which he was before sentenced for another 
offense, is good in law.’’ 4 Burr. at p. 2579; 19 Howell’s 
State Trials, 1127-1136. That question and answer are 
entirely irrespective of whether the offenses were in- 
cluded in one indictment or two, and the law has been 
so interpreted ever since. The question of the House 
of Lords in that case was whether the court could 
postpone the commencement of the second sentence 
until the expiration of the first. The judges gave one 
limitation, “that the punishment shall take place 
before a total dismission of the party; a punishment 
shall rot hang over a man’s head when he has once 
been discharged.’’ 19 Howell’s State Trials, 1133. They 
seemed to consider it not right to postpone the com- 
mencement of the second term of punishment to a 
period later than the prisoner’s dismission from the 
first. But then they continue, ‘‘ But whilst he remains 
under a state of punishment, whilst he is suffering one 
part of his punishment, he is very properly the object 
of a different kind of punishment to take place during 
the continuance of the former, or immediately after 
the end of it.” Id.; Rex v. Williams, Gregory v. The 
Queen, and Rex v. Robinson (ubi sup.) are all to the same 
effect. Mr. Benjamin cited 7 and 8 Geo. IV, ch. 28, 
§ 10, and said that because that provision was required 
for cases of felony, something of the kind is also re- 
quired for cases of misdemeanor. That section was 
passed after the answer of the judges in Wilkes’ case 
had been given, as Blackburn, J., says in Rex v. Cut- 
bush, L. R., 2 Q. B. at p. 381, ‘‘to give the courts the 
same power in cases of felony as they had at common 
law in misdemeanors.’”’ Therefore this argument is 
turned against Mr. Benjamin by this opinion of Black- 
burn, J. Mr. Benjamin says that this rule applies only 
where the defendant is in prison; but he is really in 
prison when the sentence is passed; the sentence 
always begins from a date prior to the time at which it 
is passed. What Blackburn, J., says shows that the 
law is the same as to felony and misdemeanor, and that 
is a strong authority against the view adopted by the 








American judges. It is said that by statute three 
felonies are expressly allowed to be joined in cases of 
embezzlement. But that enactment relates to pro- 
cedure, not to punishment, and it only took away the 
power to quash the indictment for misjoinder, or put 
the prosecutor to his election in cases to which it ap- 
plies. Then there is the American decision, People v. 
Liscomb (ubi sup.). I am always anxious to hear what 
has been decided by the courts and judges in America, 
and what views they have taken on any points coming 
before us; but here the proposition seems to be that if 
one sentence follows another the two together shall 
not exceed the extreme amount which could have been 
awarded for one of the offenses. With deference, and 
with candor, I confess that I can see no reason in form 
or in substance for the conclusion arrived at in that 
case; it seems to me to be only a judicial declaration 
that it is so. The question is dealt with by Patteson, 
J., in O'Connell v. The Queen, 11 Cl. & F. at p. 261, and 
what he says there shows that it was his opinion that 
where the commencement of the second sentence is 
posponed till the conclusion of the first, it is no objec- 
tion that the aggregate exceeds the maximum which 
could be awarded for one offense. This seems to me 
to be an irresistible inference from the language used. 
In Rex v. Robinson (ubi sup.), while deciding that a 
sentence of two years’ imprisonment was incorrect, the 
judges said ‘‘that there should have been consecutive 
judgments of one year’s imprisonment each.” It is 
true that it is not a decision, but it shows very clearly 
what the opinion of the judges on this point was, and 
what Blackburn, J., said in Rex v. Cutbush (ubé sup.) is 
also a strong authority to the samo effect. I am there- 
fore of opinion that this is a perfectly clear case, and 
that the sentence imposed was warranted by law. 
Judgment affirmed _ 
—_———_q—__—_ 
TAXATION OF SHARES—REMEDY FOR ILLE- 
GAL —CONSTITUTIONAL LAW. 
CIRCUIT COURT, N. D. OF NEW YORK, NOV.., 1880. 


NATIONAL EXCHANGE BANK V. HIL1s. 


A State statute, independent of and designed as a substi- 
tute for all other provisions for taxation, which permits 
any debtor, assessed upon personal property, to deduct 
the amount of his debts from the valuation of all his per- 
sonal property, including money capital, except bank 
shares, is wholly unconstitutional and invalid as to Na- 
tional bank shares, and affords no authority for making 
any assessment upon such shares; and an injunction to 
restrain the enforcement of such tax will issue at the suit 
of abank the shares of whose capital are thus illegally 
assessed against the shareholders. 


UIT to restrain the collection of a tax against 
shareholders. The opinion state3 the case. 


Matthew Hale, for complainant. 
R. W. Peckham, for defendant. 


WALLACE, J. The complainant has filed its bill in 
equity to enjoin the collection of a tax assessed in 1879 
against its shareholders by the board of assessors of 
the city of Albany, the defendants being the officers 
of the city charged with the collection of taxes. 

The bill proceeds upon the theory, first, that the as- 
sessment against the shareholders is void, because there 
was no legal authority for making any assessment; 
second, if not void, for want of original authority, it 
was based upon a rule of unequal valuation of differ- 
ent classes of property, intentionally adopted by the 
assessors in order to discriminate unjustly against 
shareholders of National banks, and was excessive, 
and as to the excess the collection of the tax should be 
restrained. 

Both of these theories are grounded on that section 
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of the act of Congress relating to National Banking 
Associations, which restricts taxation of shares in such 
associations imposed’ by the authority of the ‘State 
within which the association is located, by providing 
“that the taxation shall not be at a greater rate than 
is assessed upon other money capital in the hands of 
individual citizens of such States.” 

The assessment complained of was made under color 
of an act of the legislature of this State, passed April 
23, 1866, entitled ‘‘An act authorizing the taxation of 
banks and surplus funds of savings banks,’’ This act, 
as construed by the highest court of the State, in view 
of previous legislation and upon consideration of the 
various provisions and directions of the act itself, es- 
tablished .a system of taxation for bank shares “ pecu- 
liar to itself and independent of the general system of 
taxation in existence in the State,’ and upon this 
ground it was decided by the Court of Appeals (Dolan 
v. People, 3 N. Y.59; Thomp. N. B. Cas. 684), that a 
bank shareholder, who had been assessed upon the 
value of his shares, was not entitled to any deduction 
on account of his debts, although the general laws of 
the State and the local law relating to assessments in 
the city of Albany contained provisions whereby in 
the assessment of personal property a deduction should 
be made for the debts owing by the person assessed. 

So far as this act contravenes the law of Congress by 
imposing a tax upon shares of National Banking Asso- 
ciations, ata greater rate than is assessed upon other 
moneyed capital in the hands of individuals, conced- 
edly it cannot stand, but the point in controversy is 
whether an assessment made under the act is void for 
want of power in the assessors to make any assessment, 
or is only erroneous when made without granting the 
deductions allowed by tho general laws of the State. 
If the assessors have no power to make a valid assess- 
ment of the shares ¢o nomine, or against the owners for 
the value of their shares, the wholo foundation of the 
taxation fails. On the other hand, if the assessors 
have authority to assess under the statute in question 
or under the other statutes of the State, then tho in- 
quiry arises, whether the assessment is erroneous, be- 
cause the proper deductions were denied, or because a 
rule of valuation which discriminated unfairly against 
the stockholders was adopted; and this being so, 
whether there is any remedy except ina direct pro- 
ceeding to review the assessment. Obviously if the 
first theory of the complainant is sound, it is of no im- 
portance whether the shareholders of the complainant 
were, iti fact, owing debts which should have been de- 
ducted from tho assessment or not, because there was 
no jurisdiction for any action on the part of the 
assessors. 

In the view of the case which Iam constrained to 
adopt, it will not be necessary to examine the second 
theory which has been alluded to, a theory which, upon 
the facts, involves several difficult and doubtful ques- 
tions of law; but lam of the opinion that the only 
authority for the assessment is to be found in the stat- 
ute of 1866, and that act, as respects the taxation of 
shares in National banking associations, is radically 
vicious and can have no operation. This conclusion is 
predicated upon the decision in Dolan v. People, and 
upon People v. Weaver, 100 U. 8. 539. 

‘The construction given to the act in Dolan v. The 
People is explicitly to the effect that the act is in- 
tended to establish a system of taxation for bank 
capital peculiar to itself, and independent of the gene- 
ral system of taxation in existence in the State. It is 
theré declared that ‘the act was intended as a substi- 
tute for the then existing mode of assessing and taxing 
that portion of the property of the State invested in 
the capital of these moneyed corporations.” If this 


is ‘the correct exposition of the statutory intent, it 
cannot be questioned that the act must stand or fall 
upon its own provisions, and cannot be sustained by 
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treating it as a part of the general systenr of taxation, - 
‘and reading it as though it contained these provisions 
a in other parts of the system which would secure: 
'to the holder of bank shares the same exemptions and - 
privileges allowed to the holders of other money capi- 
tal. Accépting this as the true construction of the law, 
‘it was held by the Supremo Court of the United States, . 
lin People v. Weaver, that the operation of the laws to . 
limpose upon a citizen of the State, whose -money- was 
‘invested in bank shares, a greater rate of taxation than 
'was imposed upon those whose capital was otherwise 
‘tinvested, in violation of the prohibition of the law of 
‘Congress. It was only necessary to decide in the par- 
‘ticular case that the person assessed was entitled to the 
‘deduction from his assessment on account of his debts, 
which he claimed, and the question was not before the - 
court whether or not the whole assessment was void; 
but the opinion proceeds upon the ground, and ex- 
‘pressly declares that the statute of the State is in con- 
flict with the act of Congress, because it does: not 
permit such deduction on account of debts. 

It would seem that these discussions are conclusive 
to the effect that the act of 1876 is to be regarded as 
though it in terms declared not only that the shares in 
National banking associations should be taxed ata 
rate, and upon an assessment prohibited by the act of 
Congress, but also as though it declared that no other 
tax should be imposed on account of such shares, be- 
cause being a substitute for the existing provisions of - 
the general laws as respects the taxation of capital 
represented by bank shares; it is by implication a re- 
peal of those provisions. 

The decisions of-the courts of a State in the con- 
struction of a State ‘statute; where no Federal ques- 
tion is involved, arc conclusivo upon the courts of the 
United States, and the construction which was given 
by tho Court of Appeals to this statute has been recog- 
nized as controlling and final by the Supreme Court of 
the United States. 

But it is urged on behalf of the defendants that the 
Court of Appeals may reconsider its views in the light 
of the decision of' the Supreme Court, and the conse- 
quences which ensue from that decision. Undoubtedly 
these consequences may be serious, as shareholders of 
National banks may in some instances escape the pay- 
ment of taxes upon ‘their personal property to the ex- 
tent such property is invested in: bank ‘shares. + This 
consideration, as well as those graver ones which lead 
courts to seek for some construction of a law, which 
will uphold it if possible, would appeal -with great 
force to any tribunal before which the question origi- 
nally presented might come. But this court must take 
the law as it findsit, and must accept tho decision of 
the Court of Appeals as authoritative. This court can- 
not substitute in the place of that decision its own 
judgment as to what the Court of Appeals might pos- 
sibly decide upon a reconsideration of the questions 
involved. 

Besides the decision of tho Court of Appeals, refer- 
ence should be made to the act of tho Legislature of June 
26, 1880, as a legislative exposition of the act of 1866. 
The later act is clearly intended as a substitute for the 
act of 1866, and does not vary essentially in its provi- 
sions from the earlier act except that it expressly de- 
clares that in the assessment of bank shares-each stock- 
holder shall bo allowed all the deductions and exemp- 
tions allowed by law, in assessing the value of other 
taxable personal property owned by individual citizens 
of the State, and the assessment and taxation shall not 
bo at a greater rate than is made- or assessed upon 
other moneyed capital in the hands of individual citi- 
zens of this State. This act was wholly unnecessary, 
if, as is contended for the defendants, the original act 
should be construed as though the provisions of the 
general laws relating to reductions were’ incorporated 
in it. 
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it is much to be regretted that the conclusions thus 
reached may lead to the loss of a large sum in taxes 
justly due from tax payers to the municipality repre- 
sented by the defendants. But the result must be at- 
tributed to ill-considered legislation, which by attempt- 
ing to impose an exceptional and unjust rule of taxa- 
tion upon shareholders of National banks has so far 
overshot its mark as to exonerate them from any tax- 
ation. 

it is insisted for the defendants that the complain- 
ant is not the proper party to resist the payment of the 
tax, and that the stockholders are the only persons 
who can complain; and it is also insisted that an ac- 
tion to enjoin the collection of the tax is not the ap- 
propriate remedy. 

These objections may properly be considered to- 
gether. The general rule that a bill in equity will not 
lie to restrain the collection of a tax is familiar, but 
the right to the relief sought here rests upon the ground 
that it is necessary to prevent a multiplicity of suits 
likely to arise, owing to the peculiar position which 
the complaivuant occupies toward its shareholders on 
the one side, and the defendants on the other. 

The act of 1866 makes it the duty of every banking 
association to retain so much of any dividend or divi- 
dends belonging to its stockholders as may be neces- 
sary to pay any taxes assessed in pursuance of that 
act, and the case shows that most of the shareholders 
of the complainant paid to the complainant the amount 
severally assessed upon their shares for the tax in con- 
troversy, or allowed the amount of the assessments to 
be retained from their dividends, but that prior to the 
commencement of this action a considerable number 
of the shareholders filed their protest and forbade the 
complainant to pay over the amounts or to retain 
them for the purpose of paying the tax. The statute 
imposes a duty on the complainant in the nature of a 
trust, but which it can only discharge at the peril of 
being subjected to numerous suits at the hands of 
those whose money it retains. As is said in the sim- 
ilar case of Cummings v. National Bank, 101 U. S. 157, 
“it holds a trust relation which authorizes a court of 
equity to see that it is protected in the exercise of the 
duties pertaining to it. To prevent multiplicity of 
suits, equity may interfere.”’ 

It is true the statute in terms does not require the 
bank to pay the taxes assessed against its shareholders, 
but by necessary implication it authorizes the bank to 
do so, and thus brings the case precisely within the 
facts of Cummings v. National Bank. That case must 
be regarded as a decisive authority against the objec- 
tions urged here, to the right of the complainant to the 
relief demanded. 

A decree is ordered for the complainant. 

———_~>__—_ 
VALIDITY OF ACTS OF OFFICER DE FACTO. 
MINNESOTA SUPREME COURT, OCTOBER, 1880. 


CARLI V. RHENER. 


8., who had been elected judge, qualified, and thus under a 
statute became de jure a judge in the place of his pre- 
decessor N., whose term then expired. Thereafter, upon 
the same day, before 8S. began to perform the duties of 
the office, N. directed judgment in an action he had 
before tried. Held, that his acts in so doing were those 
of an officer de facto, and were valid. 


Pyne from order of municipal court, city of Still- 
water. The opinion sufficiently states the facts. 
L. E. Thompson, for appellant. 

Gregory & Comfort, for respondent. 
Berry, J. Norgood was and acted as the judge of 


the municipal court of Stillwater for the two years 
prior to April 7, 1880. On that day Smith, who had 





been duly elected as his successor, took the requisite 
oath of office at five minutes after 11 A. M., and we 
may as well assume, what we understand to be the 
fact (though it does not appear as it ought to), that he 
immediately filed such oath in the office of the city 
clerk, as by law required, so that he was duly qualified. 
Norgood, between the hours of 11 and 12 of the same 
day, and after Smith had qualified, signed findings of 
law and fact in the case at bar, closing the same with 
a direction for judgment accordingly. 

It appears, though we do not perceive that this is 
important, that he (Norgood) had arrived at a deter- 
mination of the case before Smith qualified; but such, 
his determination, had not then been reduced to 
writing. At the time of signing the findings and direc- 
tion he had not been made aware that Smith had 
qualified. The clerk of the municipal court, upon the 
filing of the findings and direction, on the next day 
entered judgment accordingly. There is nothing to 
show that Smith, in fact, took possession of the office 
for which he had qualified, by exercising any of its 
functions or duties, until after the findings and direc- 
tion had been signed and handed to the attorney for 
the successful party to be filed with the clerk. Upon 
this state of facts, we are of opinion that the judgment 
was valid. P 

Norgood came into office under an election or ap- 
pointment (it does not appear which), the regularity 
and validity of which are not questioned. Under color 
of this election or appointment be was exercising the 
duties of the office at the time of signing the findings 
and direction spoken of. Inasmuch as Smith had 
qualified, he was de jure the judge, and Norgood’s term 
de jure was, under the statute, atanend. Gen. Stat. 
1878, ch. 64, § 133. But as it in no way appears that 
Smith had taken possession of the oflice by exercising 
any of its duties or functions, Norgood, who was exer- 
cising its duties under the color spoken of, continued 
and was in possession of it. His caso is thereforo 
that of an officer de facto —a person having and claim- 
ing color of title to an office by election or appointment, 
and in the exercise of its functions and duties; that is 
to say, in possession of it. The acts of such an officer 
aro valid as respects the public and persons interested 
therein, and as to them cannot be questioned. Brown 
v. Lunt, 37 Me. 423; State v. Brown, 12 Minn. 538; 
Wilcox v. Smith, 5 Wend. 231; People v. Peabody, 6 
Abb. Pr. 228; id. 296; People v. Cook, 8 N. Y. 67; 
Plymouth vy. Painter, 17 Conn. 585; in re Boyle, 9 
Wis. 265. 

That one person in possession of an office may be the 
officer de facto, while some other person is the officer 
de jure, is of course, though it is said that there cannot 
be an officer de jure and an officer de facto both in pos- 
session of the same office at the same time. Boardman 
v. Halliday, 10 Paige, 223. The act of Norgood in 
signing the findings and direction for judgment being 
valid, it was the duty of the clerk to enter the judg- 
ment accordingly, as he did. The judgment was 
therefore valid, and the court below erred in vacating 
and setting it and the findings and direction aside. 

The order appealed from is therefore reversed. 

Oy 


NEW YORK COURT OF APPEALS ABSTRACT. 

BANKING — MEANING OF WORD “ DISCOUNT ’’— IN- 
CLUDES PURCHASE OF NOTES— NEGOTIABLE INSTRU- 
MENT — INDORSEMENT BY PARTNER OF FIRM NAME 
WITHOUT AUTHORITY — BONA FIDE HOLDER — DE- 
FENSE — CORPORATION — NOTICE.— i) L., who was a 
member of the firm ot C. P. & Co., and also a member 
of the firm of J. S. Sons, defendants herein, indorsed 
in his own name a promissory note made by C. P. & 
Co., and also added the firm signature of defendants 
as second indorsers. This note he transferred to the 
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firm of L. 8S. & Co., note brokers, with whom he had 
private dealings and to whom he was individually in- 
debted in an amount exceeding the amount of the 
note, with directions to sell it and apply the amount 
realized upon his indebtedness, which was done by 
plaintiff, a bank purchasing the same before due for 
its face value, less a rebate at the rate of nine per cent 
perannum. The indorsement of the note by L. was 
made without the knowledge of the other members of 
the defendants’ firm. The plaintiffs had no knowl- 
edge of the nature of the paper or the transactions be- 
tween L. and the firm of note brokers. Held, that 
although the note brokers could not claim to have 
taken the paper in good faith so as to hold defendants 
liable as indorsers (Comstock v. Hier, 73 N. Y. 269), the 
indorsement was not void but only voidable, for it was 
made by L. within the general scope of his authority 
asamember of defendants’ firm, and plaintiff having 
no notice of the circumstances and coming by the paper 
fairly could hold the defendants as indorsers. Peacock 
v. Rhodes, 2 Doug. 633. (2) Plaintiffs’ president applied 
to the firm of note brokers for negotiable paper, and 
this note being shown to him, he purchased it for the 
bank at the price agreed upon and the note brokers ex- 
ecuted a bill of sale thereof to the bank, and received 
from tho president authority to draw for the purchase 
price upon the bank, which they exercised. The bank, 
by the act under which it was incorporated (Laws 
1838, ch. 260, § 1), was empowered ‘“‘to carry on the 
business of banking by discounting bills, notes and 
other evidences of debt,’’ ‘‘ by buying and selling gold 
and other bullion, foreign coins and bills of exchange,” 
etc. Held, that this statute authorized the transac- 
tion whereby plaintiff obtained title to the note men- 
tioned. It was directly within the power to carry on 
business ** by discounting ”’ ** notes and other evidences 
of debt.”’ “Discount” is “‘reduction.’’ Roget’s The- 
saurus. In McLeod on Banking, a work of authority, 
at page 43, it is said: ** Inthe language of the money 
market it is usual to estimate the value of money by 
the discount or profit it yields, and to buy or purchase 
a debt is always in commerce termed to discount it.” 
See also, id., p. 291. There is nothing in the statute to 
indicate that the word “discount” is used in any 
other than the general sense referred to. In Tracy v. 
Tallmage, 18 Barb. 456, it is said “ to discount includes 
to buy, for discounting at most is but another term 
for buying at a discount.’’ Although the judgment in 
that case was modified in 14 N. Y. 462, it was not in 
disaffirmance of tho views cited. See Johnson y. Nat. 
Bank of Gloversville, 74 N. Y. 329; Laws 1870, ch. 193. 
In authorities holding a different doctrine, Niagara 
Co. Bank v. Baker, 15 Ohio St. 68; Farmers’, etc., 
Bank v. Baldwin, 23 Minn. 198, the decisions were 
upon violations of positivelaw, and are distinguishable 
from this case. If the note had been discounted for 
the firm of note brokers at tho same rate, the titlo of 
plaintiff would havo been just thesame. (3) If tho 
transfer of tho note was in violation of any statuto it 
would not availasadefense. Defendants wero not a 
party to the transaction and payment of the note to 
plaintiffs would relieve them from a claim by any 
other person upon it. The transaction out of which 
tho cause of action arose became the property of tho 
plaintiff; was not forbidden; it was not improper in 
itself, and if it was not within the exact letter of tho 
law from which the plaintiff derived its existence, the 
fault is one which should give no advantage to the de- 
fendants. Whitney Arms Co. v. Barlow, 63 N. Y. 63; 
Kent v. Quicksilver Mining Co., 78 id. 159, 185; Gold 
Mining Co. v. Nat. Bank, 96 U. 8. 640. (4) One of the 
members of the firm of note brokers was a director of 
plaintiff. Held, that that did not affect plaintiff with 
knowledge of the character of the note or its transfer 
to the firm. Judgment affirmed. <tlantic State Bank 





in the City of Brooklyn v. Savely et al., appellants. 
Opinion by Danforth, J. 
[Decided October 12, 1880.] 


PRACTICE— ENTRY OF JUDGMENT— FILING MEMO- 
RANDUM BY JUDGE NOT SUFFICIENT. — Plaintiff, in 
whose favor a decision of affirmance had been ren- 
dered by the General Term, filed with the clerk the 
decision, signed by one of the judges, and nothing 
else. Held, not an entry of judgment. The Code 
(§ 1236) requires that each judgment shall be entered 
in the judgment book and attested by the clerk, and 
also (§ 1354) that on an affirmance upon appeal, the 
judgment-roll shall consist of a copy of the judgment 
annexed to the papers vn which the appeal was heard. 
The memorandum handed down by the General Term, 
of the decision of the appeal, is not the judgment, but 
simply the authority for an entry of the judgment. 
Eno vy. Crooke, 6 How. 462. On filing such decision a 
formal judgment of affirmance should be prepared and 
entered in the judgment book and attested by the 
clerk. Order affirmed. Knapp, receiver, appellant, v. 
Roche. Opinion by Finch, J. 

[Decided October 15, 1880.] 


PRESCRIPTION -- EASEMENT OF RIGHT OF WAY -- WHAT 
NOTICE REQUIRED — EVIDENCE OF ACTUAL NOTICE— 
NOTICE TO AGENT.—(1) While it is said in some of the 
text-books and cases that to constitute an easement by 
prescription tho user must have been for the requisite 
time “‘ with the knowledge and acquiescence of the 
owner of the servient tenement (Washb. on E., 3d ed., 
160; 2 Washb. R. P. 300; Blake v. Everett, 1 Allen, 248; 
Colvin v. Burnett, 17 Wend. 568; Parker v. Foote, 19id. 
309) all that is meant is that the user must havc been not 
clandestine or by stealth, but open, notorious, visible 
and undisputed, and when such a user is under claim 
of right adverse, the owner of the servient tenement 
is charged with notice thereof and his acquiescence is 
implied. The case Hannefin vy. Blake, 102 Mass. 297, 
which has reference to an underground drain, is alono 
in upholding any different doctrine. See Parker v. 
Foote, 19 Wend. 309; Curtis v. Keesler, 14 Barb. 511; 
Coolidge v. Learned, 8 Pick. 504; Tracy v. Atherton, 
36 Vt. 503: Townsend v. Downer, 32 id. 183; Wallaco 
v. Fletcher, 10 Fost. 446; Patridge v. Scott, 3M. & W. 
220. (2) In the case at bar plaintiff and his predecessors 
owned for more than forty years a house in the city of 
Troy adjoining a house and lot owned by defendants, 
which defendants had let during that time upon short 
leases to tenants. During all the time there was a 
passage-way across defendants’ lot used by plaintiff 
only, and not by defendants or their tenants, and 
which had a gate that was kept up by plaintiff opening 
into the street. Defendants lived in the city of Troy 
and personally attended to renting their premises and 
to repairing the same, and to collecting the rents 
monthly and quarterly. Held, that even admitting 
that actual notico of user was necessary, there was 
sufficient evidence that defendants had notice thereof. 
(3) One of defendants was blind, but he consulted with 
the others about the property, and another defendant, 
his brother, had, during nearly thirty years, been agent 
of all the defendants in the management of this prop- 
erty. Jield, that there was notice of adverse user to 
the blind defendant. Whero one tenant in common 
acts for all the tenants, there is no reason why his 
knowledge should not be attributed to his co-tenants. 
(4) The fact that during the time of this user the prem- 
ises of defendants had been leased for short terms did 
not affect the running of the time of prescription. 
Daniel v. North, 11 East, 872; Cross v. Lewis, 2B. & 
C. 686; Galo & W. on Easements, 117. Judgment 
affirmed. Ward v. Warren et al., appellants. Opinion 
by Earl, J. 

[Decided Oct. 5, 1880.] 
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RECEIVER— OF CORPORATION — ESTATE IN HANDS 
OF, LIABLE UPON COVENANT OF CORPORATION TO PAY 
RENT. — A corporation which had leased from plaint- 
iffs certain real estate for a term of years was dis- 
solved and its affairs placed in the hands of a receiver. 
The assets of tho corporation were sufficient to meet 
all its obligations and leave a surplus for distribution 
among stockholders. Held, that by the dissolution of 
the corporation tho lease was not terminated and the 
covenant to pay rent did not cease to be obligatory. 
Under the statute, upon tho dissolution of a corpora- 
tion, its assets become a trust fund for the payment of 
its debts, and these include debts to mature as well as 
accrued indebtedness, and all engagements entered 
into by the corporation which have not been fully sat- 
isfied or cancelled. These cannot be cancelled without 
the consent of the party holding them, and receivers 
of dissolved corporations are authorized to retain out 
of their assets a sufficient amount to cancel and dis- 
charge such open and subsisting engagements. R.S., 
part 3, chap. 8, tit. 4, art. 3. The lease in question was 
one of the class of engagements designated in the 
statute as open and subsisting. The receiver is au- 
thorized by the statute to contract for its extinguish- 
ment, but until this is done the lessors are entitled to 
payment of the rent as it accrues. The position of 
receiver is analogous to that of executor. If he waives 
the term he cannot be charged as assignee of the lease, 
but if the landlord does not choose to re-enter tho 
estate of the testator, may be liable for the rent in tho 
due course of administration See Martin v. Black, 
9 Paige, 644. The case Quain’s Appeal, 22 Penn. St. 510, 
does not affect this rule. Orders of General and 
Special Terms revérsed. People of New York v. Na- 
tional Trust Co. Opinion by Rapallo, J. 

[Decided October 12, 1880.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 
OCTOBER TERM, 1880. 


APPEAL — EFFECT OF IRREGULAR BOND ON.— Where 
the bond upon appeal was insufficient in form either 
for the purposes of a supersedeas or an appeal, as con- 
taining no security for costs, held, that does not neces- 
sarily avoid the appeal, but the court might impose 
such terms omthe appellants for the omission as under 
the circumstances should seem to be proper. Martin 
v. Hunter’s Lessee, 1 Wheat. 361; Davidson v. Lanier, 
4 Wall. 454. Motion to dismiss appeal from U.S. Cir- 
cuit Court, Louisiana, allowed, unless appellant files 
proper bond. Seward et al., appellants, v. Comean et al. 
Opinion by Waite, C. J. 

LIFE INSURANCE — NON-PAYMENT OF PREMIUM IN- 
VALIDATING POLICY.— Theo charter of a Wisconsin life 
insurance company contained this: ‘‘ Every person 
who shall become a member of this corporation by ef- 
fecting insurance therein shall, the first time he effects 
insurance, and before ho receives his policy, pay the 
rates that shall be fixed upon and determined by the 
trustees.”” G. presented an application to the Chicago 
agents of the company in August, 1872, for insurance 
on his life for $6,000. This was forwarded to the com- 
pany by the agents. Tho company decided to issue a 
policy, and the same month sent to the agents a policy 
in terms insuring the lifo of G. for $6,000, which con- 
tained this: ‘‘ This policy shall not take effect and be. 
come binding on the company until the premium be 
actually paid, during the life-timo of the person whose 
life is assured, to the company or to some person au- 
thorized to receive it, who shall countersign the policy 
on receipt of the premium.’”’ This policy the agents 


kept until the 2d of October, when the premium, which 
was $302.52, not having been paid, they returned it to 





the company, and it was cancelled. G. died on the 
16th of September, 1872. On the 12th of November 
plaintiffs, his administrators, tendered the amount of 
the premium to the Chicago agents, and demanded the 
policy. Held, that the policy never became valid as to 
G., and the company were not liable under it. Where 
there is a condition subsequent, and it is broken, relief 
may be given upon equitable terms, but where it is pre- 
cedent, and neither fulfilled nor waived, no right or 
title vests, and equity can do nothing for the party in 
default. Davis v. Gray, 16 Wall. 229. Here there was 
clearly no performance by the applicant, and it is 
equally clear that hence there was no contract or obli- 
gation whatsoever on the part of the company. It 
was the business of the applicant, if, after sending for- 
ward his application, he continued to desire a policy, 
to keep up the proper communication with the Chicago 
agents, and during his life-time to avail himself of the 
offer which the company had made. The proposition 
of the company expired with his life. After his death 
his legal representatives could not act vicariously for 
him. To allow them to enforce such a claim would be 
contrary to the plainest principles of both law and 
equity. Ins. Co. v. Young’s Admr., 23 Wall. 106; Pied- 
mont Life Ins. Co. v. Ewing, 92 U. 8. 380. Decree of 
U. 8S. Circuit Court, N. D. Illinois, affirmed. Gid- 
dings et al., appellants, v. Northwestern Mutual Life 
Insurance Co. of Milwaukee. Opinion by Swayne, J. 
[Decided Nov. 8, 1880.] 


MARRIED WOMAN —DISAFFIRMANCE OF CONTRACTS 
MADE BY, WHEN INFANT — WHEN NEED NOT BE, DUR- 
ING COVERTURE — ESTOPPEL — INFANT NOT BOUND BY. 
—Complainant S., a married woman, and an infant, in 
1847, joined with her husband in conveying, fora valua- 
ble consideration, lands belonging to her, to E. Atthe 
time, complainant signed a statement that she had at- 
tained her majority. Tho husband had by threats in- 
duced her to join with him in selling the lands. 
She became of age in 1849. In 1870 she pro- 
cured a divorce from her husband for his wrong, 
and immediately thereafter, for the first time, 
disaffirmed the conveyance to E., and brought suit to 
recover the lands. At the time complainant acquired 
title to the lands as to the rights of married women, 
the common law prevailed in Indiana, where they were 
situated, though laws giving to married women the 
control of their separate property were passed in 1847 
and 1852. The wife did no act affirming the sale. Held, 
that sho was entitled to recover the lands. By the 
marriage, complainant’s husband acquired a vested 
freehold interest in her lands, and became entitled to 
the rents and profits. His control over the usufruct 
thereof became absolute. His interest extended dur- 
ing the joint lives of himself and his wife, or at least 
so long as the marriage relation continued. It was an 
interest capable of sale. When, therefore, the deed 
was made to E., it gave to the grantee the wife’s right, 
subject to disaffirmance, and the husband’s right to the 
possession and enjoyment of the profits absolutely. 
When the wife subsequently came of age she continued 
powerless to disturb the possession of the grantee so 
long as her coverture lasted, for the grantee held not 
only her right but that also of her husband. The most 
she could have done was to give notice that she would 
not be bound by her deed. That she was not bound to 
do. The land was not her separate estate. In regard 
to it she was sub potestate viri, incapable of suing or 
making any contract without her husband’s assent, ex- 
cept such as might relate to separate property. She 
could not even receive a grant of land if her husband 
dissented. Her disability during her coverture was 
even greater than that of an infant, and it is settled 
that an infant cannot disaffirm his deed while his in- 
fancy continues. Zouch v. Parsons, 3 Bur. 1808; Roof 
v. Stafford, 7 Cow. 183. The reason is, that a disaffirm- 
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ance works a reinvestiture of the estate in the infant, 
and he is presumed not to have sufficient discretion for 
that. Why should not the greater disability of covert- 
ure be attended with the same consequences? Ifa 
wife cannot contract about any land which is not her 
separate property, how can sbe, without the concur- 
rence of her husband, do any act, the effect of which 
is to transfer the title to land from another to herself? 
The question is whether complainant did disaffirm 
her deed within a reasonable time after she at- 
tained her majority. What is a reasonable time is 
nowhere determined in such a manner as to furnish a 
rule applicable to all cases. The question must always 
be answered in view of the peculiar circumstances of 
each case. State v. Plaisted, 43 N. H. 413; Jenkins 
v. Jenkins, 12 Iowa, 195. It is an acknowledged rule 
that when there are two or more co-existing disabili- 
ties in the same person when his right of action ac- 
crues, he is not obliged to act until the last is removed. 
2 Sugd. on Vend. 103 (482); Mercer v. Selden, 1 How. 
53. Thisis the rule under the statute of limitations. 
But complainant could not sue until after her divorce, 
aud until the right the husband acquired by his mar- 
riage terminated. And had she given notice during 
her coverture of disaffirmance of her deed, it was in 
the power of ber husband to disaffirm her disaffirm- 
ance. 2 Bish. on Marr. Wom., § 392. Giving notice, 
therefore, which was all she could do, would have been 
a vain thing. The law does not compel the perform- 
ance of things that are vain. Bishop, in the work 
referred to, says that if an infant, who is also a married 
woman, makes an instrument voidable because of her 
infancy, the disability of coverture enabies her to post- 
pone the act of avoidance to a reasonable time after 
the coverture is ended. §516. In support of this 
he refers to Dodd v. Benthal, 4 Heisk. 601, and Mather- 
son v. Davis, 2 Cold. 443. These cases certainly sustain 
the rule stated. Inthe former it was decided that an 
jnfant, who is also a married woman, has the option to 
dissent from her deed within a reasonable time after 
her discoverture, though her coverture may continue 
more than twenty years. And if this were not so, the 
disability of coverture, instead of being a protection 
to the wife, as the law intends it, would be the con- 
trary. But the continued coverture of complainant, 
after she attained full age, is not the only circumstance 
of importance to the inquiry whether she disaffirmed 
her deed within a reasonable time. The circumstances 
under which the deed was made are to be considered. 
There was evidence that she was constrained by her 
husband to execute the deed; that his conduct toward 
her was abusive, violent, and threatening in, order to 
induce her to consent to the sale; that she was intimi- 
dated by him; that a look from him would make her 
do almost any thing, and that she was in a weak and 
nervous condition. It is not strange that a woman 
bound to such a husband should delay during her 
coverture disaffirming a contract which he had forced 
her to make. The most that is alleged against her is 
that she was silent during her coverture. But silence 
is not necessarily acquiescence. It is true that tho de- 
cisions respecting the disaffirmance of an infant’s deed 
are not in entire harmony with each other. While it 
is generally agreed that the infant to avoid it must dis- 
affirm it within a reasonable time after his majority is 
attained, they differ as to what constitutes disaffirm- 
ance and as to the effect of mere silence. Where there 
is nothing more than silence, many cases hold that an 
infant's deed may be avoided at any time after his 
reaching majority until he is barred by the statute of 
limitations, and that silent acquiescence for any period 
less than the period of limitation is not a bar. Such 


was in effect the ruling in Irvine v. Irvine, 9 Wall. 
627. See, also, Prout v. Wiley, 28 Mich. 164, a well- 
considered case, and Drake v. Ramsey, 5 Ohio, 251. 
But on the other hand, there appears to be a greater 





number of cases which hold that silence during a much 
less period of time will be held to be a confirmation of 
the voidable deed. But these cases either rely upon 
Holmes v. Blogg, 8 Taunt. 35 (which was not a case of 
an infant’s deed), or subsequent cases decided on its 
authority, or they were rested in part upon other cir- 
cumstances than mere silent acquiescence, such as 
standing by without speaking while the grantee has 
made valuable improvements, or making use of the 
consideration for the deed. The preponderance of 
authority is that in deeds executed by infants, mere 
inertness or silence, continued for a period less than 
that prescribed by the atatute of limitations, unless 
accompanied by affirmative acts, manifesting an in- 
tention to assent to the conveyance, will not bar the 
infant's right to avoid the deed. And those confirma- 
tory acts must be voluntary. As was said, one who is 
under a disability to make a contract cannot confirm 
one that is voidable, or, what is the same thing, cannot 
disaffirm it. Affirmance or disaffirmance are in their 
nature mental assents. They necessarily imply the 
action of a free mind, exempt from all constraint or 
disability. The complainant, having been a feme 
covert until 1870, and never having done, during her 
coverture, any act to confirm the deed which she made 
during her infancy, could effectively disaffirm it in 
1870, when she became a free agent, and her notice of 
disaffirmance and her suit avoided her deed made in 
1847. And she was not estopped by her statement that 
she was of age. An estoppel in pais is not applicable 
to infants, and a fraudulent representation of capac- 
ity cannot be an equivalent for actual capacity. Brown 
v. McCune, 5 Sandf. 228; Keen v. Coleman, 39 Penn. 
St. 299. A conveyance by an infant is an assertion of 
his right to convey. A contemporaneous declaration 
of his right or of his age adds nothing to what is im- 
plied in his deed. An assertion of an estoppel against 
him is but a claim that he has assented or contracted. 
But he can no more do that effectively than he can 
make the contract alleged to be confirmed. Decree of 
U.S. Cire. Ct., Indiana, reversed. Sims, appellant, v. 
Everhardt et al. Opinion by Strong, J. : 
[Decided Oct. 25, 1880.] 
——_>___—_——_ 
KENTUCKY COURT OF APPEALS ABSTRACT. 


OCTOBER, 1880. 

CoNFLICT OF LAW— FOREIGN JUDGMENT — JURIS- 
DICTION — ENTICING PARTY INTO STATE TO SERVE 
PROCEsS. — A, by a device, induced his debtor B, who 
owned a horse and wagon that was exempt under the 
laws of Kentucky, to go with it into the State of 
Tennessee, where such property was not exempt, in 
order to attach the horse and wagon, which he did, 
and B not answering, recovered judgment, and so col- 
lected his debt. On his return tou Kentucky B sued A 
for damages by reason of the proceeding and recov- 
ered judgment. Held, that the judgment in favor of 
B was proper and the action was not a collateral attack 
upon the Tennessee judgment, but a direct one. A 
judgment rendered by a Superior Court of another 
State may be attacked for want of jurisdiction 
of the subject-matter, or of the person, regardless 
of the recitals of the judgment or record. Whar- 
ton on Conflict of Laws, § 811; Kerr v. Kerr, 41 
N. Y. 272; Hoffman v. Hoffman, 46 id. 30; Thompson 
v. Whitman, 18 Wall. 457; Knowles v. Gas Light and 
Coke Co., 19 id. 59. The service of process on B in 
Tennessee did not conclusively establish the jurisdic- 
tion of the court, and unless the jurisdiction properly 
attached, the judgment wasanullity. The device by 
which the debtor was induced to go into Tennessee 
was a fraud, and A could not be allowed to take ad- 
vantage of his own wrong and thus acquire rights 
which he could not have had except for the fraud. It 
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is an established principle that a valid act cannot be 
established by unlawful means, and that legal rights 
cannot be acquired by fraud; for, in the language of 
Lord Coke, “It avoids all judicial acts, ecclesiastical 
or temporal.’”’ Dunlap v. Cody (31 Iowa, 260), 7 Am. 
Rep. 129. Wood v. Wood. Opinion by Hines, J. 


CONSTITUTIONAL LAW — IMPAIRING OBLIGATION OF 
CONTRACT — STATE LAW ALTERING REMEDY. — A stat- 
ute of Kentucky enacted in 1878, provided that in 
judicial sales of land there should be a valuation and 
appraisement and that two-thirds of the appraised 
value should be realized before the sale could be made 
absolute, and the sale was madc subject to redemption 
within one year, during which time the debtor was 
entitled to the possession and profits of the land. 
Held, not to apply to contracts made previous to the 
enactment of the statute, otherwise it would impair 
the obligation of a contract. ‘*The obligation of a 
contract is that which obliges a person to perform his 
contract or to repair the injury done by a failure to 
perform it.” Blair v. Williams, 4 Litt. 86. The laws 
in force when and where a contract is made enter into 
it and form a part of it. Von Hoffman v. City of 
Quincy, 4 Wall. 535. The remedy is included in the 
obligation of a contract (Blair v. Williams, supra), and 
cannot be altered so as materially to impair the obliga- 
tion to any extent. Green v. Biddle, 8 Wheat. 1; 
Edwards v. Kersey, 6 Otto, 601. The remedy has been 
said to be the breath or vital existence of the obliga- 
tion. Without it, the legal obligation is not enforce- 
able, so that ‘‘want of right and want of remedy are 
the same thing”’ in effect — the non-existence of either 
being equally fatal to the claims of a party in a court 
of justice. For the efficacy of the law lies in the 
remedial part of it, which is the very essence of the 
“protection of the law”’ guaranteed by the Constitu- 
tion. There is a great difference between taking away 
or dispensing with partof the remedy and regulating 
how or when it may be employed. If the remedy is 
preserved as it existed when the contract was made, 
legislative requirements, when reasonable, fixing a 
time for invoking its enforcement, or designating the 
forms by which it may be enforced, are not in conflict 
with the constitutional provision. But the Legislature 
cannot do things in such manner as to operate asa 
destruction or decrease of the value of the remedy, 
nor can it thereby dispense with any part of its force. 
Green v. Biddle, stpra. The ability to comply with 
the obligation to perform, or render redress for not 
performing the contract, cannot be lessened, weakened, 
impaired or taken away by the force of a law purport- 
ing to regulate the remedy. Blair v. Williams, supra; 
Lapsley v. Brashears, 4 Littell, 651; Planters’ Bank v. 
Sharp et al., 6 How. 301; Bronson y. Kinzie, 1 id. 311. 
The State has the right to alter tho remedy, subject to 
the limitation that the alteration shall not impair the 
obligation of contracts. There is no qualification an- 
nexed to this limitation upon the power of the Legis- 
lature, and neither ‘policy nor humanity” is a safe 
guide in construing a constitutional provision which 
is without ambiguity. There are no degrees in the 
Constitution, and none should be interpolated by con- 
struction, although the alteration, to be valid, must be 
material. A similar statute of Illinois, as to redemp- 
tion froma sale under mortgage, has been denied a 
retroactive effect by the Supreme Court of the United 
States, in Bronson v. McKinzie, 1 How. 319, wherein 
the court says: ‘“‘1t such rights may be added to the 
original contract by subsequent legislation, it would 
be difficult to say at what point they must stop.” 
Hardin’s Administrator v. Taylor. Opinion by Hines, J. 





—— LEGISLATIVE AUTHORITY AS TO CONTRACT OF 
PUBLIC OFFICERS— REMOVING FROM OFFICE —‘“‘ MIS- 
FEASANCE IN FFICE.’’—(1) It is within the authority 
of the Legislature to punish pubiic officers of all 





grades, for being voluntarily in a state of intoxication 
while engaged in, or when required by law to be en- 
gaged in, the discharge of official duties. One who 
engages to serve the public in an official capacity has 
no right voluntarily to unfit himself, to any degree, for 
the faithful and intelligent discharge of the duties of 
his position; and the law-making power of the State 
may punish him for so doing, in any manner not pro- 
hibited by the Constitution. But it cannot provide 
for a removal from office of an officer on conviction of 
any offense, unless the Constitution expressly author- 
izes it, where the Constitution regulates the matter, 
and particularly designates when removals from office 
shall occur. (2) The phrase ‘“ misfeasance in office,” 
at the time of the adoption of the Constitution, hada 
technical signification; to expound which belongs to 
the courts, and not to the Legislature. The meaning 
of the phrase is well settled to be merely the wrong- 
doing of an official act, and nothing more. And this 
does not embrace the offense of intoxication while dis- 
charging official duties. The Legislature cannot ex- 
tend a constitutional penalty to cases not designated. 
Cooley on Const. Lim. (4th ed.), p. 78; Lowe v. Com- 
monwealth, 3 Mete. (Ky.) 241; Brown v. Grover, 6 Bush, 
1;Commonwealthv. Barry, Hardin, 238; Commonwealth 
v. Chambers, 1 J. J. Marsh. 160. Commonwealth of Ken- 
tucky v. Williams. Opinion by Cofer, C. J. 
cniiceattnibgnciaiantons 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1830. 


EJECTMENT—DEVISEE MAY BRING, BEFORE PROBATE 
OF WILL— A devisee of lands may, before the probate 
of the will under which he derives title, bring an action 
in ejectment to recover such lands. There were un- 
doubtedly some technical rules of common-law plead- 
ing which required an executor to make profert of his 
letters in pleading. But for any other purpose the 
decisions are uniform that probate merely furnishes 
the means of establishing by a peculiar kind of record 
evidence tho validity of an existing right; and that 
for every valuable purpose touching the existence and 
transfer of title the probate was retroactive, and had 
the same effect as if it had been had at the time of the 
testator’s death. And so far as the statutes have been 
applied to devises there is no material difference. The 
executor may release a causeof action. Co. Litt. 292b. 
He may sell goods. Mayor of Norwich v. Johnson, 3 
Mod. 92. He may enter on aterm aid the entry be 
good though he die before probate. 3 Dyer, 367. He 
may sell a term of years, though he die before probate, 
and the sale will stand. Brazier v. Hudson, 8 Simons, 
67. In Wankford v. Wankford, 1 Salk. 299 and notes, 
the doctrine is quite fully discussed, and clearly laid 
down. And the practical result is said in Brazier v. 
Hudson to be that subsequent probate validates all 
acts that would be valid after. This may be a some- 
what broad statement, but it is certaiuly true for most 
purposes, and authorities might be muitiplied upon it. 
In the United States the rule has been the same. After 
probate a conveyance previous thereto by a devisee has 
been held valid. Spring v. Parkman, 3 Fairf. 127. And 
in De Wolf .v. Brown, 15 Pick. 462, it was held the 
estate devised vested immediately both as to realty 
and personalty on the death of testator, so as to au- 
thorize suit for a taking of property connected with a 
farm before probate. In Sutphen v. Ellis, 35 Mich. 
446, it was held that an assignment of a mortgage made 
by the legatee of such mortgage, who died before the 
will was proved, was valid. In 3 Redfield on Wills, 23, 
a similar doctrine is laid down. In 1 Salk. 302, 303, 
before referred to, it is said that an action may be 
brought before probate, but plaintiff cannot declare. 
Several authorities are collected in Comyn’s Dig. ** Ad- 
ministration,” B. 9, to the effect that an action brought 
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before probate is made good by subsequent probate, 
“for it is sufficient if the probate appears upon the 
declaration.”” In Thompson v. Reynolds, 7 B. & C. 
123, the true doctrine was more distinctly explained. 
In that case upon an issue made by plea and replica- 
tion whether the plaintiff was executor in manner and 
form as averred in his declaration, in which he actually 
made profert of his letters, he was allowed to recover, 
although the proof showed the letters were not granted 
until some months after the declaration was filed. In 
equity also it has been held that proof of probate be- 
fore the hearing is sufficient, although occurring dur- 
ing the litigation. Humphreys v. Humphreys, 3 P. 
Wms. 349. And see Comber’s case, 1 id. 768. Richards 


v. Pierce. Opinion by Campbell, J. 
FRAUDULENT CONVEYANCE — INNOCENT VENDEE 


FROM ONE FRAUDULENTLY SELLING, PROTECTED. —F., 
who was indebted to V. to the amount of $1,000, sold 
him merchandise for $1,600, V. giving his own yego- 
tiable notes for the difference between the debt and 
the purchase-price. In an action by V. against a 
sheriff who had attached the goods at the suit of cred- 
itors of F., the court below ruled that if V. purchased 
in good faith in payment of an actual debt from F. to 
himself and gave to F., for the difference between the 
debt and the price of the goods, his negotiable promis- 
sory notes, he got a good title as against creditors, 
even though F. may have sold with intent to defraud 
them. Held, that this was correct. Where a person 
buys for the sole purpose of obtaining payment of an 
honest debt the circumstance that the seller intends to 
hinder or defraud his creditors does not make the sale 
void. It must be made out that the buyer participated 
in the fraudulent intent. Hill v. Bowman, 35 Mich. 
191; Loomis v. Smith, 37 id. 595; Jordan v. White, 38 
id. 253; State Bank v. Chapelle, 40 id. 447; Dudley v. 
Danforth. 61 N. Y. 626. The saie was an outside thing 
and it was either good or bad. It was not divisible so 
asto leave so much as the prior indebtedness repre- 
sented, good, and so much as the notes represented, 
bad. As the notes were negotiable and given in time 
they might be enforced against the maker and there 
was ground for regarding them as payment. Beur- 
mann v. Van Buren. Opinion by Graves, J. 





CRIMINAL LAW. 

ATTEMPT— SOLICITATION TO ANOTHER TO COMMIT 
CRIME, NOT. —A Pennsylvania statute provides that, 
“if any person shall attempt to administer any poison 
or other destructive thing, or shall attempt to cut, or 
stab or wound, or shall shoot at any person, or shall 
by drawing a trigger, or in any other manner attempt 
to discharge any kind of loaded arms at any person, or 
shall attempt to drown, suffocate or strangle any per- 
son, with intent, in any of the cases aforesaid, to com- 
mit the crime of murder, he shall, although no bodily 
injury be effected, be guilty of felony. Defendant, 
who had ill-feeling against W., solicited N. to place 
poison in a spring belonging to W. so that W. and his 
family should be poisoned, and handed N. some poison, 
directing how it should be administered, and offering 
N.areward. N. refused to have any thing to do with 
the matter and handed back the poison. Several days 
after he found the poison in his overcoat pocket. Held, 
that there was not sufficient on the part of N. to con- 
stitute an attempt to administer the poison. Mere 
soliciting one to do an act is not an attempt to do that 
act. Rex v. Butler, 6 C. & P. 368; Smith v. Common- 
wealth, 4 P. F. Smith, 209. In Kelly v. Common- 
wealth, 1 Grant, 484, it was held that acts were neces- 
sary to constitute an attempt. Under asimilar statute 
in Regina v. Williams et al., 1 Car. & K. 589, it was 
held that the delivery of poison to an agent with di- 
rections to him to cause it to be administered to an- 


THE ALBANY LAW JOURNAL. 














other, was insufficient to establish an attempt to 
murder. So on an indictment under the same chapter 
for attempting to discharge loaded fire-arms at a per- 
son, it was held in Regina v. Lewis, 9 C. & P. 523, that 
some act must be shown to prove the person did at- 
tempt to discharge the fire-arms, and merely present- 
ing them was not sufficient. Upon an indictment for 
attempting to discharge a pistol loaded with powder 
and ball with intent to murder, a witness testified, 
‘*the prisoner took out asmall pistol and said: ‘I will 
settle you,’ or ‘I will do you,’ and either half or full 
cocked the pistul, and pointed the muzzle at my 
brother,’ with his finger on the trigger; yet it was 
held the charge of felony could not be supported as it 
was not proved that the prisoner drew the trigger. 
Reg. v. St. George, id. 483 (88 E. C. L. R.). Parke, B., 
said: ‘* Here a trigger was to be drawn and it is not 
drawn. It seemsto me the object of this act was to 
punish proximate attempts, that is those attempts 
which immediately lead to the discharge of loaded 
fire-arms.”’ It is true in People v. Bush, 4 Hill, 133, a 
conviction was sustained for an attempt to commit a 
felony, where the act proved was as remote from the 
crime intended to be perpetrated as the act proved is 
in the present case. That ruling, however, rests ona 
statute of New York which contains language not in 
the English act cited, nor in the Pennsylvania statute. 
It has the additional words, ‘‘and in such attempt 
shall do any act toward the commission of such 


offense.”” Pennsylvania Sup. Ct., Oct. 25, 1880. Stab- 
ler v. Commonwealth of Pennsylvania. Opinion by 
Mercur, J. 


GRAND JURY — OBJECTION TO COMPETENCY OF 
JUROR — WHEN IT WILL AND WHEN IT WILL NOT LIE. 
—(1) The expression of an opinion that an accused per- 
son is guilty, by a grand juror before he was sworn, 
appears never to have been a ground of challenge in 
the English courts. Some respectable authorities in 
this country hold that it is, but these generally hold 
that tho exception must be taken before the grand jury 
issworn. The common law requires grand jurors to 
be good and lawful freeholders and inhabitants of the 
county; and where that law prevails a disqualified 
grand juror may be challenged before indictment 
found. 3 Bac. Abr., Juries, A; 1 Chitty on Crim. Law, 
309; United States v. Williams, 1 Dill. 492. In People 
v. Jewett, 3 Wend. 314, it issaid. ‘*There ure causes 
of challenge to grand jurors, and these may be urged 
by those accused, whether in prison or out on recog- 
nizance, and it is even said that a person wholly disin- 
terested may as amicus curie suggest that a grand 
juror is disqualified. But such objection, to be avail- 
ing, must be made previous to the juror’s being im- 
panelled and sworn. In the case of United States v. 
Burr, before the Circuit Court of the United States at 
Richmond, Va., the prisoner was allowed to challenge 
grand jurors, on the ground that they had formed and 
expressed opinions of the prisoner’s guilt. But the 
challenges were made before the grand jury was im- 
panelled and sworn. Burr’s trial by Robertson, 38. In 
Tucker’s case, 8 Mass., the court said that Burr’s case 
was solitary in allowing challenges to grand jurors, 
and a juror objected to by the amicus curic was sworn. 
In Commonwealth vy. Smith, 9 Mass. 107, it was held 
that objections to the personal qualifications of a grand 
juror, or to the legality of the returns, cannot affect 
any indictments found by the jury after they have 
been received by the court and filed. In Musick v. 
People, 40 Ill. 268, it was held that if an expression of 
opinion by a grand juror were a ground of challenge, 
the objection must be taken before the juror is sworn. 
In Indiana, a person under prosecution for crime, and 
in custody or on bail, may challenge, for good cause, 
any person returned or placed on the grand jury. 
Hudson v. State, 1 Blackf. 317; Jones v. State, 2 id. 
475; State v. Herndon, 5 id. 75; Hardin y. State, bid 
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Ind. 347; Mershom v. State, 51id.14. In Hardin v. 
State the court say that ‘‘no doubt challenges to the 
polls may be made where any of the jurors have not 
the necessary ,qualifications. These challenges, how- 
ever, must be made before the jury are sworn and 
charged.” In Pennsylvania, the defendants in the case 
of Commonwealth v. Clark, 2 Browne, 325, being in 
jail on a charge of homicide, were allowed to challenge 
grand jurors for favor, before the grand jury were 
sworn. In New Jersey, the court in the case of the 
State v. Rockafellow, 1 Halst. 332, held that it wasa 
good plea in abatement to an indictment for rape that 
one of the grand jurors by whom the bill was found 
was notafreeholder as required by the statutes of 
that State. In State v. Richey, 5 Halst.,a plea in 
abatement of tho indictment, that two of the grand 
jurors who found it had expressed an opinion before 
they were sworn, was not sustained. See, also, United 
States v. White, 5 Cranch’s C. C. 457; Boyington v. 
State, 2 Port. (Ala.) 100; State v. Easton, 30 Ohio St. 
542. 1f a disqualification discovered after indictment 
found can be taken advantage of, it must be one that 
is pronounced such by the common law, or by the 
statute (if it be a matter of statute), and one that ab- 
solutely disqualifies, as alienage or the want of a free- 
hold. (2) One of several defendants indicted by a 
grand jury pleaded in abatement that there were not 
twelve members of the grand jury who were in favor 
of finding a true bill against him, but that the foreman 
stated to them that they could not find’a true bill 
against the others unless they included him, and that 
his name was included because the grand jurors 
thought it necessary in finding a true bill against the 
others. The State’s attorney demurred to this plea. 
Held, that the court could not allow any evidence as to 
the proceedings within the grand jury room, which, 
by their oath, the jurors were to keep secret, and that 
the State’s attorney had no authority by demurrer or 
otherwise to admit the plea. It was early decided that 
a grand juror should not be allowed to swear what was 
given in evidence before them, because he is sworn not 
to reveal the secrets of his companions. 12 Vin. Abr., 
B., art. 5, 20, Evidence H.4; State v. Fassett, 16 Conn. 
465. It was also decided atan early day that the clerk of 
agrand jury. could not be compelled to testify what 
took place before that body. 12 Vin. Abr. 38, Evidence 
B. And the principle which would prevent disclosure 
by a grand juror must extend to all persons required 
by law to be present; for such persons are equally in- 
terested in the administration of the penal law. 1 
Greeyl. Ev., § 288. They are not permitted to disclose 
who agreed to find the bill of indictment, or who did 
not agree; nor to detail the evidence on which the 
accusation was founded. Sykes v. Dunbar, Selw. N. 
P. 815 (1059); Huidekoper v. Cotton, 3 Watts, 56. And 
in Regina v. Marsh, 6 Ad. & El. 236, which was an in- 
dictment for a misdemeanor, the court refused to 
receive the affidavit of a grand juror as to the number 
of grand jurors who concurred in finding the bill. See, 
also, Regina v. Russell, 1 Car. & Marsh. 247; State v. 
Baker, 20 Mo. 338. Connecticut Supreme Court of 
Errors, May term, 1879. State of Connecticut v. Ham- 
lin. Opinion by Hovey, J. (To appear in 47 Conn. 
Rep.) 


—_—_+___—_ 


NEW BOOKS AND NEW EDITIONS. 
XVI BLATCHFORD’s REPORTs. 

Reports of Cases Argued and Determined in the Circuit 
Court of the United States forthe Second Circuit. By 
Samuel Blatchford, Circuit Judge of the Second Judicial 
Circuit. Volume XVI. New York: Baker, Voorhis & 


Co. 1880. Pp. xi, 604. 
\ FE do not understand that Judge Blatchford really 
argued any or decided all of the causes reported 
in this volume, although the title page says he did 





both. We note the following: Matter of Leszinsky, p. 
9.--A statute provides for a pecuniary penalty, fora 
fine, and forimprisonment. A civil judgment for the 
penalty does not bar a criminal prosecution for the 
fine or imprisonment. United States v. Buffalo Park, 

p. 189.—A racing park association are not liable te 

taxation as conducting a ‘ public exhibition of feats of 

horsemanship,’”’ or a ‘“‘show.’’ Robinson v. Mutual 

Benefit Life Ins. Co., p. 194.—A policy procured by a 

husband on his own life for his wife’s benefit is assign- 

able by both. U.S. v. Bennett, p. 338.—The celebrated 
conviction for mailing obscene matter. Matter of 

Gallagher, p. 410.—A municipal permit, revocable at 

pleasure, to occupy a market stand, is property passing 

to an assignee in bankruptcy. Grace v. American 

Central Ins. Co., p. 433.—A sub-insurance broker, who 

procures an insurance, is the agent of the insured for 

the purpose of notification of the cancelling of the 
policy, under a provision, that any person, other than 
the insured, who procures the insurance to be taken, 
shall be deemed the agent of the insured and not of 
the insurer, ‘‘under any circumstances whatever, or 
in any transaction relating to this insurance.” The 
Southern Home, p. 447.—A vessel is not liable for the 
consequences of not keeping a look-out, when the 
omission is caused by the disabling of the crew by the 
yellow fever. The Niagara, p. 516.—A vessel carried 
fine table salt in sacks, and powdered arsenic in casks; 
the casks became broken, and the arsenic penetrated 
some of the sacks and was distributed throughout the 
vessel; the sacks were indiscriminately discharged; 
nothing but an analysis could determine whether any 
of the salt was fit for consumption; held, that the ves- 
sel was liable for the difference in value of all the salt, 
as sound, and whas it produced for fertilizing purposes. 

The Fidelity, p. 569.—A steam-tug, belonging to and 

used by a city in performance of municipal duties, is 

not liable to seizure in a suit for damages inflicted by 
the tug while actually engaged in the performance of 
such duties. 

INDEX OF AMERICAN DECISIONS. 

Index to the American Decisions and the Editor’s Notes thereto, 
with a table of the Cases re-reported. Volumes one to 
twenty, inclusive. 1760-1830. By A.C. Freeman. San 
Francisco: A, L. Bancroft & Co. 1880. Pp. 563. 

This is a very important accessory to the excellent 
series which it accompanies. We have so often ex- 
pressed our sense of the usefulness of the American 
Decisions that it would be superfluous now to enlarge on 
the subject. This volume is a gift, and a very generous 
and timely gift, to the subscribers. It seems, and we 
have no doubt is, well executed in every particular. 


THOMPSON’s LIABILITY OF OFFICERS AND AGENTS OF 
CORPORATIONS. 

The Liability of Directors and other Officers and agents of 
Corporations. Illustrated by ieading cases and notes. 
By Seymour D. Thompson. St. Louis: Wm. H. Stevenson, 
1880. Pp. xxxix, 722. 

From the rapidity with which this author has been 
pouring forth law books this year, it might be sus- 
pected that the quality would not keep pace with the 
quantity. But of this we discover no indication. We 
can see no marks of padding, inaccuracy, or want of 
consideration. In Mr. Thompson’s recent election to 
the bench the profession have lost one of their best au- 
thors. The present work is on the same plan as those 
on Negligence and Carriers, which we regard as among 
the most useful of recent treatises, and it seems to be 
equally excellent. It grows out of and supplements 
his Liability of Stockholders, and the lino of study in- 
volved in the preparation of that excellent work must 
have given the author a large advantage in the prepara- 
tion of this. There are six chapters, as follows: per 
sonal liability of contracting agents of corporations or 
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contracts made for their principals; liability of pro- 
moters; liability of directors; statutory liability of 
directors; personal liability of presidents, cashiers, 
and other executive officers of corporations; liability 
of sureties on the bonds of officers of corporations. 
Of the 33 leading cases reported, 11 are English, 1 from 
Canada, 5 from Massachusetts, 5 from New York, 3 
from New Hampshire, 3 from Pennsylvania, 2 from 
Maine, and 1 from each of the States of Rhode Island, 
Michigan and Florida. The book has an appendix of 
statutory and constitutional ‘provisions. The book is 
well printed; indeed, St. Louis publishers now stand 
in the front rank. 


CORRESPONDENCE. 





JuDGE DAVIs. 
Editor of the Albany Law Journal: 

Its fearlessness and independence combined with its 
undoubted ability have given to your JOURNAL its 
commanding influence, and it therefore becomes every 
faithful friend to insure that its influence is exerted 
in the right direction. True manliness demands de- 
fense as well as attack. Itis often easier to condemn 
than to commend 

I think, and would like to convince you, that you 
erred in your attack upon Judge Davis. While we 
have such pigmies on the bench, let not our Samson be 
shorn, unles he threatens the temple of justice. If he 
does, off with his locks and out with his eyes; bind 
him and blind him. If he does not, if the temple is 
not in danger, let him alone; his personal conduct is 
comparatively unimportant. 

The spirit of your article is summed up in its closing 
word, ‘“‘busybody.”’ This involves a question of right, 
not of taste. ‘* De gustibus non disputandum.’’ Were 
it otherwise, a law journal bas higher aims than dis- 
cussions of taste. Nor is the question limited to Judge 
Davis alone. It is a grave question for the profession, 
bench and bar alike. A busybody is a meddler, one 
who interferes in matters with which he has no legiti- 
mate concern. In applying that opprobrious epithet 
to Judge Davis in your remarks upon the Philp trial, 
I contend that you were positively and unqualifiedly 
in error. 

The following propositions must be conceded, and if 
conceded, demonstrate that fact: Judge Davis, as chief 
justice of the Supreme Court in the First Department, 
lawfully sat as committing magistrate in the Philp 
case. The illustrious example of Chief Justice Mans- 
field in a similar case, cited by Judge Davis, is in point. 

As such magistrate, where the prosecution refused 
to accept a waiver of examination, it was his sworn 
duty to take the testimony of the witnesses for the 
prosecution ahd defense. In rendering his decision he 
had the right to give a written opinion stating the con- 
clusions at which he had arrived. In that opinion he 
might review the evidence, state the facts proved and 
his conclusions of law. In reviewing the evidence, he 
had the right to refer to any particular witness, collate 
the evidence given by other witnesses on the same sub- 
ject, and state his convictions respecting the accuracy 
or truthfulness of such witness, although he was not 
the accused. The books are full of similar cases. Jury 
trials constantly witness such procedure. Errors in 
such statements neither demonstrate nor emphasize an 
improper interference of the judiciary. Such errors 
are protected in the doctrine of judicial irresponsi- 
bility. 

If the foregoing propositions are sound in law, then 
Judge Davis, in making comments upon a witness in 
the Philp investigation, did what he had a right to do, 
and acted judicially, and not as one concerning him- 
self about other men’s matters. 

Wm. Henry ArRnNovx. 


New Yorks, Nov. 24, 1880. 





[Our learned friend misapprehends the ground of 
our animadversion. We did not deny the right of 
a judge to comment on the testimony, conduct, or 
demeanor of a witness, although we intimated that 
we thought the right was often abused. What we 
endeavored to rebuke was the moral lecture read by 
the judge to a witness, who, it was not pretended, 
had committed any crime, or who had not told the 
exact truth, and whose action thus condemned by 
the judge was outside the domain of the law, and 
a mere matter of political conduct. We notice that 
the leading independent newspapers take the same 
view as ourselves. We do not object to Samson on 
the bench, but we advise him to eschew that strong 
man’s favorite weapon. — Ep. Aus. L. J.] 
pimeccaneaincmneaaas 


NEW YORK COURT OF APPEALS DECISIONS. 

HE following decisions were handed down Tuesday, 

Nov. 30, 1880: 

Judgment affirmed with costs— Loeb v. Hellman; 
The Eaton, Cole & Burnham Co. v. Avery ; Peckham v. 
Van Wagener; Bergen v. Uhrbahn; The National Bank 
of Newburgh v. Bigler.—— Judgment reversed and new 
trial granted, costs to abide event — Hilton v. Vander- 
bilt.—— Judgment of General Term reversed and that 
of Special Term affirmed with leavo to defendants to 
answer on payment of costs-— Marie v. Garrison.— 
Order of General Term reversed, and that of Special 
Term affirmed with costs— Ranney v. Peyser.—— Or- 
der of General Term reversed, and judgment on ver- 
dict affirmed with costs— Painton v. The Northern 
Central Railway Co.— Orders of General Term and 
Special Term reversed without costs — Geib v. Topping. 


The following decisions were handed down Wednes- 
day, Dec. 1, 1880: 

Judgment affirmed, with costs—Canaday v. Krum; 
Zimmerman vy. Erhard; Jones v. Benedict; Harris v. 
Tumbridge ; Kinghorn v. Wright; st v.- Gold- 
schmidt; Callmeyer v. The Mayor, etc., of New York; 
Wooley v. The Grand Street and Newtown Railroad 
Co.— Judgment reversed and new trial granted, costs 
to abide event—The St. Nicholas Insurance Company 
v. The Merchants’ Mutual Fire and Marine Insurance 
Company; Clark v. McCann.——Judgment reversed 
and demurrer overruled, with leave to defendant to 
answer on payment of costs—Horn v. The Town of 
New Lots.——Order reversed and judgment modified 
by deducting therefrom the additional allowance, and 
as so modified, affirmed without costs to either party 
in this court— Weaver v. Ely. 





NOTES. 

The American Law Register for November has an 
article on Voidable and Void Judgments, by Frederick 
J. Brown; the case of Corporation of London v. Riggs, 
concerning right of way by necessity, with note by 
Edmund H. Bennett; the case of Cotton v. Gregory, 
concerning fraudulent delivery of escrow, with note 
by M. D. Ewell.——The current number of Abbott's 
New Cases contains a note on special public officers as 
agents of the State or municipality. 

Mr. Hall's excellent treatise on International Law, 
which we noticed at page 238, is published by Macmillan 
& Co., New York, and is sold in Albany by E. Ellis & 
Co. We have received a communication on jury 
trial, which we should like to publish, if only for the 
reason that the writer does not agree with our views, 
but it is anonymous, and we never publish anonymous 
communications. ——Mr. John T. Wheelwright, a rising 
young lawyer of Boston, says of chief-justice Gray, 
‘*his head rises above the region of perpetual hair.” 
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CURRENT TOPICS. 


HE Secretary of State, the Comptroller, and the 

State Reporter, constituting the board empowered 
to award the contract for publishing the Court of 
Appeals Reports of this State, have awarded the 
contract for three years to Weed, Parsons & Co., 
publishers of this Journat, at the price of $1 per 
volume when delivered over their counter, and 
$1.30 when delivered by mail or express, delivery 
to be prepaid. The board adopted the sensible res- 
olution not to award the contract at a price less than 
the fair cost, and thus got rid of the abuses and an- 
noyances which have attended the late contract. 
The new publishers certainly will not grow rich out 
of the contract; indeed, the price will barely cover 
expenses; but the public may be sure that the con- 
tract will be cheerfully, faithfully, and promptly ful- 
filled. The reports are ridiculously cheap at this 
price, and by far the cheapest in the world. Two 
dollars a volume would be about a fair price. These 
reports really ought to be published by the State. 
As it now stands, the series is owned by three dif- 
ferent publishers, always ‘‘ by the ears,” and unwill- 
ing to sell to one another, so that it is a difficult and 
annoying matter to obtain a complete set. 


We barely alluded last week to the fine mare’s 
nest discovered by Mr. Richard Grant White, namely, 
that education leads to pauperism and crime. We 
suppose Mr. White himself, being one of the best 
educated men in our country, has only been saved 
from the poor-house or the penitentiary by dint of 
arduous straining and holding back. But let us 
glance at Mr. White’s statistics. The six New Eng- 
land States in 1860 had a native white population of 
2,666,000, of which only 8,543 adults could not 
read and write; a proportion of 1 to 312. In Dela- 
ware, Virginia, Maryland, North Carolina, South 
Carolina, and Georgia, there were at the same time 
3,182,000 native white inhabitants, of whom about 
263,000 could not read and write; a proportion of 
1to12. Inthe New England prisons at the same 
time, there were 2,459 criminals, and in those of 
the six Southern States only 477. New England 
culture, therefore, furnished 1 native white criminal 
to every 1,084 inhabitants, while the ignorance of 
the Southern States produced only 1 to every 6,670; 
a disproportion of more than6to1. At the same 
time New England had 1 publicly supported pauper 
to 178 inhabitants, while the six Southern States 
had but 1 to 345. Now this looks prima facie, as 


if a little learning were adangerous thing. But Mr. 
White’s basis of reasoning is delusive. Crime and 


pauperism are always most prevalent where popula- 
tion is the densest, as in our large cities, both North 
and South. In New England there are about 50 
people to a square mile, while in the six States 
named above there are only about 33. Massachu- 
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setts has 157, while Georgia has 18, North Carolina 
19, South Carolina 20. This is the first delusion. 
The second is Mr. White’s assumed elimination of 
the effect of ‘‘foreign-born immigration upon the 
criminal record of the United States.” He cannot 
eliminate it. Among his native-born white popula- 
tion are a great number of children of immigrants, 
which are really a foreign element. The proportion 
of foreigners to natives in New England was 1 to 7, 
while in the six Southern States it was not more 
than 1 to 25. The third delusion is the argument 
derived from the population of the poor-houses and 
prisons. The apparent advantage on the side of the 
South springs simply from the unquestionable fact 
that in those States paupers were not supported nor 
criminals punished in any proportion approaching 
that which prevailed in New England. So much 
for Mr. White’s statistics and his argument. It is 
quite probable that a new estimate, founded on the 
present census, might show much more favorably for 
New England and education. Let Mr. White try 
his hand on fresh materials, and bring in New York 
for the North, and embrace Texas among the South- 
ern States, and we think the cause of education 
would look up. Inthe meantime Mr. White ought 
not to say a word against the education of New 
England, which furnishes him so many readers and 
so much patronage, nor try to inculcate the idea that 
his works are more popular among the criminal than 
among the virtuous classes. We are somewhat re- 
lieved by learning that Dr. Hammond thinks that 
insanity is gradually becoming milder, and that he 
attributes this to popular education. 


Mr. Bergh does not believe much in prison libra- 
ries, prison schools, or prison preaching. If Mr. 
Bergh is to be taken at his own word he is much 
tenderer of dumb beasts than of mankind. This is 
the natural result of turning the sympathies for a 
great many years into a single channel. One can- 
not reasonably be expected to make it his sole busi- 
ness to defend animals from the cruelty of men, and 
to have much spare sympathy for men. So Mr. 
Bergh says, ‘‘if a man cannot live without murder- 
ing somebody, he must be got out of the way —I 
say kill him.” He would abolish all the peniten- 
tiaries, and substitute the whipping-post. He ad- 
mires the bastinado. ‘‘As for the criminal, when 
he leaves prison, my advice to him is to profit by 
the punishment, and go away off somewhere where 
nobody knows him, and build up for himself a new 
name. It is utterly out of the question for him to 
rise to be a respectable citizen in the place where 
his crime was committed. He cannot doit. It’s a 
sad fact, Mr. President, but it is true. You cannot 
change human nature.” This is the humane gentle- 
man whose heart bleeds for a belabored jackass, 
and who goes into hysterical weeping over a pig 
scalded rather than stuck. Put Mr. White and Mr, 
Bergh together in charge of public affairs, and we 
should have a rare world. By all means let us abol- 
ish common schools and set up the whipping-post, 
and give the criminal to understand that he can 
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never redeem himself. This will encourage the 
others, First, Mr. White to promote ignorance, 
and then Mr. Bergh to wale the ignorant for not 
knowing better than to sin. If one wishes to see 
the hardest-hearted man on earth let him look at a 
professional humanitarian; and if one would see a 
man who has no faith in education for the common 
people, let him look at him who has gotten so much 
more than his share that he regards learning as the 
monopoly of himself and a few others. Truly, our 
wise men are talking a great deal of nonsense just 
now. 


Our readers will be greatly interested in the me- 
moir of Lord Chief Justice Cockburn in another 
column. The writer has exceptional advantages for 
* speaking of the great judge, having known him for 
40 years, and having witnessed some of his greatest 
forensic successes. There must be two opinions, 
however, about Chief Justice Cockburn’s conduct 
on the Tichborne trial, and about his domestic vir- 
tues. It is our opinion, derived from reading and 
listening to witnesses, that Mr. Kenealy had quite 
as much to suffer from the judge as the judge had 
to bear from him. Nor do we believe that ‘‘evil 
should be to him who thinks evil” of the chief 
justice’s irregular domestic life. There is altogether 
too much truckling to and condonation of such 
faults in great men. It is bad enough for a king or 
a prince to keep mistresses and breed bastards, but 
these things in a judge are monstrous, not to be ex- 
cused or winked at. No man, however great, can 
be a law unto himself, and he who enforces the law, 
should keep it. The domestic virtue of Lord Eldon 
‘* smells sweet and blossoms in the dust,” when con- 
trasted with the lawless and defiant domestic con- 
duct of Lord Chancellor Thurlow and Lord Chief 
Justice Cockburn, and if the talents and virtues of 
the latter are worthy of admiration, their vices are 
surely proper matter of warning and rebuke. 


It is probable that several vacancies will soon occur 
in the Federal Supreme Court. The health of. Jus- 
tices Clifford and Hunt is such that they will proba- 
bly never sit in court again, and it is rumored that 
Justices Swayne and Strong will soon resign. This 
will leave places to be filled which are now occupied 
by residents of Maine, New York, Pennsylvania, and 
Ohio. The remainder of the court consists of Chief 
Justice Waite, of Ohio; Mr. Justice Bradley, of New 
Jersey; Mr. Justice Harlan, of Kentucky; Mr. Jus- 
tice Miller, of Iowa; Mr. Justice Field, of Califor- 
nia. It is to be hoped that in the new appoint- 
ments some regard will be had to geographical dis- 
tribution. The proper South is now without any 
representative on this bench. She certainly ought 
to have one, if not two. New England, New York 
and Pennsylvania will of course expect the success- 
ors of their respective representatives to be taken 
from the same localities. Probably Ohio will have 
the like expectation, but it ought not to be gratified. 
Let her be content with the chief justiceship, the 
presidency for two successive terms, and the secre- 


taryship of the treasury. If a vacancy occurs by 





the resignation of Mr. Justice Swayne we earnestly 
hope it will be supplied from one of the Southern 
Atlantic or Gulf States. This is due to that region. 
We are confident that there are lawyers there fit for 
the office, and we dare say some one of them could 
be induced to accept it. In our own State the pres- 
ident would have ample materials for selection. Ex- 
Secretary Bristow, or ex-Judge Dillon, would shed 
luster on the post, being both in the prime of their 
mental and physical powers, and having exceptional 
gifts and attainments for this elevated judicial sta- 
tion. We say this without personal acquaintance 
with either of these gentlemen, and upon the as- 
sumption that a Republican would naturally be 
selected to succeed Mr. Justice Hunt. It would be 
a graceful act to appoint a Democrat in place of Mr. 
Justice Clifford, and the court would be none the 
worse even if it were more equally divided in poli- 
tical opinion than at present. 


A movement has been organized by the Municipal 
Society of the city of New York for the reduction 
of the expenses of the judiciary and law depart- 
ment in that city. These expenses now amount to 
$1,250,000 annually, and it is sought to reduce them 
to $800,000 or $850,000. This is a much needed 
reform. We see no reason for paying the higher 
judges in that city $15,000 a year, while judges of 
the same rank outside the city, and even the 
judges of the Court of Appeals, get only half as 
much. The police justices in the city have $6,000 
a year, or as much as cabinet officers, There can be 
no doubt that the judges in the city are most ex- 
travagantly paid. It is proposed, however, to re- 
duce the salaries of the Supreme Court judges only 
to $10,000, or the same that the judges of the Fed- 
eral Supreme Court receive; and those of the judges 
of the Superior Court and Court of Common Pleas 
to $8,000, while those of the police justices are to 
be reduced only to $5,000. It was stated in the 
meeting that a judge of the Superior Court has 
been suffering from softening of the brain, and has 
not done a day’s work in two years, but has drawn 
his salary. If this is correct, this is an abuse. Why 
do not those stalwart reformers, the Bar Association, 
take hold of these matters? It was stated in the 
meeting of the Municipal Society that ‘‘ they don’t 
touch delicate matters over there.” Has the asso- 
ciation degenerated since the days of the ‘‘ring” 
judges? It isa great deal better for the bench to 
have a healthy fear of the bar, than for the bar to 
be slavishly afraid of the bench; and if the lawyers 
in New York will lay hold of this abuse by concert, 
the judges will not be able, even if inclined, to mo- 
lest them. The Municipal Society has our hearty 
sympathy and concurrence in this matter, while to 
the Bar Association we look with — curiosity. 





NOTES OF CASES. 


N Atlantic State Bank v. Savely, a decision of our 
Court of Appeals, reported ante, 453, a principle 

is laid down which will be important to National 
as well as State banks, namely, that such banks may 
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lawfully purchase promissory notes, as well as dis- 
count such paper. The State law in question is 
substantially the same as the Federal act. The 
power is “to carry on the business of banking by 
discounting bills, notes and other evidences of 
debt,” ‘‘by buying and selling gold and other 
bullion, foreign coins and bills of exchange,” etc. 
The court, quoting and approving McLeod on Bank- 
ing, said: ‘‘Inthe language of the money market it 
is usual to estimate the value of money by the dis- 
count or profit it yields, and to buy or purchase a 
debt is always in commerce termed to discount it.” 
In Tracy v. Talimage, 18 Barb. 456, it is said: ‘*To 
discount includes to buy, for discounting at most is 
but another term for buying at a discount.” See 
Johnsen v. National Bank of Gloversville, 74 N. Y. 
329; S. C., Browne’s Nat. Bank Cas. 302. Of au- 
thorities holding a different doctrine, Miagara Co. 
Bank v. Baker, 15 Ohio St. 68; Farmers’, ete., Bank 
v. Baldwin, 23 Minn. 198, the court said the decis- 
ions were upon violations of positive law, and are 
distinguishable from this case. The doctrine thus 
pronounced is in harmony with Pape v. Capitol Bank 
of Topeka, 20 Kans. 440; 27 Am. Rep. 183; Browne’s 
Nat. Bk. Cas. 238; First Nat. Bk. of North Benning- 
ton v. Town of Bennington, Browne’s Nat. Bk. Cas. 
437; but is opposed to the dissenting opinion of 
Tappan, J., in Nat. Bk. of Gloversville v. Wells, 15 
Hun, 51; 8. C., Browne’s Nat. Bk. Cas. 333; to First 
Nat. Bk. of Rochester v. Pierson, 24 Minn. 140; 31 
Am. Rep. 341; Thomp. Nat. Bk. Cas. 637; and to 
Lazear v. Nat. Union Bk. of Baltimore, Browne’s Nat. 
Bk. Cas. 261, besides the cases mentioned by the 
court in the principal case. In the case last cited, 
in the Court of Appeals of Maryland, the court said: 
‘¢ While we do not mean to say that a National bank 
may not invest its surplus capital in notes, we are 
of opinion that it has no authority to use such sur- 
plus funds, as may remain on hand from day to day, 
for the purpose of buying notes” (citing the Minne- 
sota cases). ‘‘If any other construction were given 
to such a transaction as this the intention of Con- 
gress to prohibit National banks from buying and 
selling notes would be entirely defeated, and those 
institutions would be at perfect liberty to decline 
making discounts for their customers, and afterward 
to buy up the very paper which had been offered 
for discount and refused, at such price as the banks 
might choose to give.” This important question 
ought to be settled, as to National banks, by the 
Federal Supreme Court. 


In Meriwether v. Morrison, Kentucky Court of 
Appeals, September 28, 1880, 10 Rep. 661, the de- 
ceased, a few weeks before his death, indorsed upon 
certain notes of which he was the owner, the words: 
“T transfer the within note as a gift to Miss Agnes 
Morrison.” The evidence would authorize the find- 


ing of fact that the deceased then placed the notes 
in the hands of A. in trust, to be delivered to Miss 
Morrison, at his death, or that they were so handed 
to A. and were placed by him in a desk of deceased 
and remained under the control of deceased until 





his death. Held, that in either case it was a gift 
inter vivos, and that the title to the notes vested in 
the donee at the instant they were assigned and de- 
livered as aforesaid. The court said: ‘‘The con- 
tingency of death simply postponed the beneficial 
enjoyment. It was an event that must happen, and 
did not render the gift conditional. By the as- 
signment and delivery all control over the notes 
passed from Meriwether, Sr., and the gift became 
irrevocable. In Ray v. Simmons, 11 R. I. 266;S. 
C., 23 Am. Rep. 447, the facts are that B. deposited 
in bank certain moneys in his own name as _ trustee 
forR. B. gave the bank book to R., who returned 
it to B., in whose control it remained. In an equity 
suit by R. against the administrator of B., claiming 
the deposit, it was held that the trust was com- 
pletely constituted, and the fact that it was volun- 
tary was no reason for refusing it. In Ellis v. Secor, 
31 Mich. 185; 8. C., 18 Am. Rep. 178, the facts 
are: On a slate by the bedside of E., who was found 
dead, was, in her writing and signed by her, ‘‘I 
wish Dr. L. to take possession of all, both personal, 
real, and mixed. Iam so sick I believe I shall die; 
look in valise.” In valise was found a memorandum 
written by her, directing Dr. L. to take all of her 
property. In the opinion it is said: ‘‘ We think it 
clear that, Rachel Hill did all that she could to cre- 
ate a gift causa mortis, and fully intended it, and 
that the written declaration should prevail asa valid 
appointment to the uses indicated as fully as if there 
had been a manual delivery of the securities.” So 
far as the act of delivery is necessary to complete 
the gift, the law is the same as to gifts causa mortis 
and inter vivos, A case in point is Hill v. Stevenson, 
63 Me. 364; S. C., 18 Am. Rep. 231. M., having 
money on deposit in bank, handed her book to C., 
at the same time saying to him that she gave the 
money in that book to H. and L., and requested him 
to keep the book, and after her decease divide the 
money between H. and I. It was held to be a 
valid gift of the money on deposit to H. and I. 
In Minor v. Rogers, 40 Conn. 512; 8. C., 16 Am. 
Rep. 69, A. deposited in bank money in _ her 
own name as trustee for W., but during her life 
drew out the money at different times. A. died 
leaving a will in which no mention was made of W. 
or the deposit. Inthe suit by W. against the executor 
of A., it was held that the deposit was a complete 
gift that the depositor could not revoke. See, also, 
Camp’s Appeal, 36 Conn. 88; 8. C., 4 Am. Rep. 39; 
Gardner v. Merritt, 32 Md. 78; S. C., 3 Am. Rep. 
115; Southerland v. Southerland’s Adm’r, 5 Bush, 
591.” Tosame effect, Giddings v. Giddings’ Adm’r, 
51 Vt. 227; 8.C., 31 Am. Rep. 682. 


In Steinman v. Henderson, Pennsylvania Supreme 
Court, May 17, 1880, 10 Rep. 617, it was held that 
a husband cannot subject his wife’s realty to a lien 
even for necessary repairs without her authority or 
consent. The court said: “It is essential to the va- 
lidity of a mechanic’s lien against the separate estate 
of a married woman that the claim should set forth 
that the work was done and the materials furnished 
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with her authority and consent; in other words, 
that she or some one authorized by her contracted 
therefor. Her property is not subject to a lien for 
work done or materials furnished under a contract 
with her husband unless by her authority, nor can he 
incumber her real estate without her consent, even 
for the purpose of making necessary repairs.” The 
same was held in Flannery v. Rohrmayer, 46 Conn. 
558; 8.C., 33 Am. Rep. 36, where the wife knew of 
the erection, while it was in progress, and did not 
object to it. The court there said: ‘‘She was not a 
party to the contract out of which the debt origi- 
nated. It was the debt of her husband alone, and 
she was under no obligation to pay it. The fact 
that she knew of the work and made no objection 
to it does not make it her debt, and does not charge 
her land with its payment. Her husband having a 
life estate in the land might well contract for an 
improvement which would make it more valuable 
to him, and her knowledge and silence, without an 
active participation in the contract, and with no 
resulting benefit to her or her estate, are insufficient 
to impose upon her any liability. But it is claimed 
that the statute justifies thisdecree. That provides 
that a lien attaches where services are performed 
‘by virtue of an agreement with or by consent of 
the owner of the land upon which such building is 
erected.’ It is true the language of the statute 
seems to be broad enough to include the estate of 
the wife under the circumstances of this case, if 
mere knowledge and silence constitute a consent. 
We think theydo not. It has never been the policy 
of our law to subject the wife’s real estate to the 
payment of the husband’s debts, and the tendency 
of modern legislation is to extend rather than con- 
tract this immunity. If the statute is to be inter- 
preted as including the real estate of the wife in 
cases where she is not aparty to the contract, and 
where it does not appear to be for her benefit or for 
the benefit of her estate, then it works a radical 
change in the law relating to the property of mar- 
ried women, and subjects it to the payment of the 
debts of the husband, thereby and to that extent 
repealing prior laws on that subject. We cannot 
believe that such was the intention of the Legisla- 
ture, and must therefore hold that such a construc- 
tion is inadmissible.” To the same effect, Lauer v. 
Bandow, 43 Wis, 556; 8. C., 28 Am. Rep. 571. 


—..—___——. 


THIRT Y-SECOND AMERICAN REPORTS. 
HIS volume contains cases selected from 61 Ala- 
bama, 90 Illinois, 65, 66 Indiana, 50 Iowa, 41 
Michigan, 12 Vroom, 76 New York, 34 Ohio State, 
88 Pennsylvania State, 11, 12 South Carolina, 6, 7 
Baxter, 5, 6, 7 Texas Court Appeals, 50, 51 Texas, 
80 Grattan, 46, 47 Wisconsin. It has notes on the 
following subjects: Removal of remains from burial 
grounds; destroying private property to stop fire; 
contract by letter; evasion of statutes; larceny of 
paraphernalia; reservation of timber in deed; du- 
ress; evidence of declarations of testator to show 
his mental condition; who is ‘‘ head of a family”; 





revocation of warrant of extradition; infant’s re- 
pudiation of executed contract for services; dis- 
qualification of juror for opinion; leap-year; action 
by wife for procuring husband to abandon her; lia- 
bility of husband for wife’s funeral expenses; me- 
chanics’ lien in favor of architect; obstruction of 
surface-water by municipal corporation; action by 
employee against co-employee for negligence; neg- 
iigent communication of fire; partnership — share 
of profits for services; real property — ice in pond; 
sale of article for unlawful use; keeping open bar- 
ber-shop on Sunday; surety for faithful perform- 
ance—change of principal’s duties; taxation of 
capital stock and shares; exemption of bank build- 
ing from taxation. 

The following cases are worthy of especial note: 

Action.— An action of tort for negligence or de- 
ceit lies against the personal representatives of the 
deceased wrong-doer. Tichenor v. Hayes, 12 Vroom, 
193; p. 186. 

AceEncy.— An agent appointed to sell a horse is 
not thereby authorized to warrant. Cooley v. Per- 
rine, 12 Vroom, 322; p. 210. 

Barm.—In an action on a bail bond for the ap- 
pearance of an indicted person, it is a good defense 
that the person was in prison in another county in 
the same State, on conviction for another offense. 
Cooper v. State, 5 Tex. Ct. App. 215; p. 571. 

Buriat Grounps.— The Legislature has a right 
to authorize a municipality to remove the remains of 
the dead from cemeteries. The right of burial in a 
church-yard is a privilege enjoyable only so long as 
the ground continues a church-yard, and is subject 
to any right of the church to abandon it; and one 
who is merely a pew-holder, or has relatives buried 
in the yard, and has no contract relation with the 
church, cannot maintain the objection that an act 
of the Legislature authorizing the removal of the 
dead from such church-yard impairs the obligation 
of acontract. Craig v. First Presbyterian Church of 
Pittsburgh, 88 Penn. St. 42; p. 417. 

CarrieR.— A passenger on defendant’s railway, 
finding no vacant seats in the ordinary coaches, the 
seats being occupied either by passengers or their 
baggage, proceeded to a drawing-room car, owned 
by a private individual, but forming part of the 
train, and regularly run with it by contract with the 
defendant, and there took a seat. When called on 
for extra fare for that seat, he refused, announcing 
his readiness to go into the other cars if a seat were 
provided for him there. Thereupon the porter of 
the drawing-room car, employed by its owner, at- 
tempted to eject him. Held, that the defendant 
was liable for this assault. Thorpev. N. Y. C. & 
H. R. R. R. Oo., 76 N. Y. 402; p. 325. 

In an action against a common carrier for failure 
to receive and carry live stock in pursuance of its 
agreement, it is a good defense that it was prevented 
from fulfillment solely by the armed violence of its 
late employees, whose wages had been reduced, and 
who had quit work and struck for higher wages. 
Pittsburg, Cincinnati & St. Louis Ry. Co. v. Hollo- 
well, 65 Ind. 188; p. 63. 

ConstITuTIONAL Law.— The constitutional pro- 
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hibition of agricultural leases for a longer period 
than twelve years cannot be evaded by the execut- 
ing of two leases at the same time and for the same 
consideration, one for eight, and the other for 
twelve years, the latter to commence at the expira- 
tion of the first term; but both are void; anda 
former lease, surrendered in consideration of the 
execution of these, is not reinstated. Clark v. 
Barnes, 76 N. Y. 301; p. 306. 

The destruction of private property by the fire 
department of a city, to stay a conflagration, is not 
such an act as will sustain an action for damages 
against the city at common law, and is not a taking 
of private property for public use, within the sense 
of the Constitution; and if any remedy is provided 
by law it must be pursued in the defined mode. 
Keller v. City of Corpus Christi, 50 Tex. 614; p. 
613. 

The Legislature cannot create new subjects of ex- 
emption from execution, in addition to those enu- 
merated in the Constitution. Duncan v. Barnett, 
11 8. C. 333;-p. 476. 

Contract. —In consideration of the grant of a 
right of way over his land, the defendant agreed by 
parol to furnish the plaintiff for life with a free pass 
for himself and his family over its read. The pass 
was given for a while, and then refused. In an ac- 
tion for breach of the contract, held, that the meas- 
ure of damages was the value of such pass, to be 
approximated as closely as the nature of the case 
would admit. Hrie & Pittsburgh Railroad Co. v. 
Douthel, 88 Penn. St. 243; p. 451. 

Defendant offered, by letter sent through the 
mail, to engage the plaintiff in his employment, 
stating terms, and asking for a reply by return mail. 
The plaintiff received the letter on the 22d of 
March, and next day gave a postal card, accepting 
the offer, to a boy, to be mailed, but he neglected 
to mail it until the 25th. Held, that defendant was 
not bound by his offer, nor was he bound after re- 
ceiving the postal card to notify her that it was not 
in time, nor was he estopped by his mere subsequent 
intention to accept her services and an unsuccessful 
attempt tosee her. Maclay v. Harvey, 90 Ill. 525; 
p. 35. 

Plaintiffs intrusted a claim for collection to a mer- 
cantile and collecting agency, taking a receipt con- 
ditioned that the claim was to be transmitted to an 
attorney for collection or adjustment, at the risk 
and on the account of the plaintiffs, and signing a 
similar agreement in the defendants’ books. Held, 
that these instruments constituted the contract, and 
the defendants were not liable for the attorney’s acts 
or default, in the absence of proof of gross negli- 
gence in selecting him. Sanger v. Dun, 47 Wis. 
615; p. 789. 

The plaintiff purchased of the defendant, a sleep- 
ing car company, at Indianapolis, a ticket purport- 
ing to entitle him to accommodations in a desig- 
nated sleeping car, in a berth to be pointed out by 
the conductor, thence to New York city. A certain 


berth was accordingly assigned him, and designated 
on the ticket, but at Pittsburgh the car was de- 
tached, and a different and less safe and comfortable 





berth was offered him in another car, which he de- 
clined. In an action for damages for breach of 
contract, held, that he was entitled to a continuous 
passage in the same car and berth, or in one equally 
safe, comfortable and convenient; and that it was 
no defense that the defendant simply rented the 
cars to the railway companies for the use of passen- 
gers. Pullman Palace Car Company v. Taylor, 65 
Ind. 153; p. 57. 

Costs.— A judgment of the Federal Supreme 
Court against the State of Wisconsin, for costs in a 
criminal action, does not constitute a just claim 
against the State within the statute conferring on 
the State courts jurisdiction of actions against the 
State. Noyes v. State, 46 Wis. 250; p. 710. 

CriinaL Law.-— Pushing open a closed but un- 
fastened transom, that swings horizontally on hinges 
over an outer door of a dwelling-house, and enter- 
ing thereat, constitutes burglary. Timmons v. State, 
34 Ohio St. 426; p. 376. 

Where by law the death penalty cannot be in- 
flicted for a given offense committed by a person of 
less than seventeen years of age, the burden of proof 
showing his non-age is on the defendant. Ake v. 
State, 6 Tex. Ct. App. 398; p. 586. 

On the trial of an indictment for murder, the 
prosecution was allowed to prove that the examin- 
ing magistrate had compelled the prisoner to make 
his footprints in an ash heap, and they corresponded 
with footprints found at the scene of the crime. 
Held, no error. Walker v. State, 7 Tex. Ct. App. 245; 
p. 595. 

A white man and a colored woman, married ac- 
cording to the forms of law in Mississippi, may be 
indicted for living together as husband and wife, 
under the laws of Tennessee. State v. Bell, 7 Baxt. 
12; p. 549. 

K., a negro man, and M., a white woman, domi- 
ciled in Virginia, went to the District of Columbia 
and were there legally and regularly married, and 
after remaining there ten days returned to their 
home in Virginia, and continued to reside there as 
husband and wife. The law of Virginia prohibits 
marriages between white persons and negroes. Held, 
that the parties were liable to indictment in Virginia 
for lewd and lascivious cohabitation. Kinney v. 
Commonwealth, 30 Gratt. 858; p. 690. 

The defendant was indicted under a statute mak- 
ing it a misdemeanor to employ female waiters in ‘a 
drinking saloon. She had employed such waiters 
before the passage of the act, and after the enact- 
ment she discharged them and entered into partner- 
ship with them. Held, an evasion of the statute for 
which the indictment would lie. Walter v. Common- 
wealth, 88 Penn. St. 137; p. 429. 

Keeping open a barber shop on Sunday is not an 
indictable nuisance. State v. Lorry, 7 Baxt. 95; p. 
555. 

Perjury cannot be predicated of an affidavit sworn 
before a notary public professing to act in the city 
of New York, but who was a non-resident of the 
State at that time and at the time of his appoint- 
ment. Lambert v. People, 76 N. Y. 220; p. 293. 

One may be convicted of rape on a woman who 
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failed to resist because of imbecility. State v. Ath- 
erton, 50 Iowa, 189; p. 134. 

The objection that jurors on a criminal trial did 
not understand the English language is waived if 
not specifically taken at the trial. Yanez v. State, 
6 Tex. Ct. App. 429; p. 591. 

On the trial of an indictment for larceny where 
six witnesses were examined on behalf of the peo- 
ple and three on behalf of the defendant, it was 
held error for the court to limit the arguments of 
counsel to five minutes each. White v. The People, 
90 Ill. 117; p. 12. 

On a criminal trial it seems that a physician, who 
has made a post-mortem examination, may be com- 
pelled to testify concerning its results and his opin- 
ions derived therefrom. Summers v. State, 5 Tex. 
Ct. App. 365; p. 573. 7 

Deep.— A deed of lands reserved the timber, the 
grantee stipulating that the grantor should have two 
years to remove it. Held, that it might be removed 
after that time. rons v. Webb, 12 Vroom, 2038; p. 
193. 

EvmeEnce.— The rule that the execution of a 
writing must be proved by the subscribing witness 
is not modified by the recent legislation making 
parties competent witnesses. Henly v. Henning, 7 
Baxt. 524; p. 568. 

A deed, executed by a grantor making her mark, 
she and the attesting witnesses being dead, is 
well proved by evidence of the handwriting of the 
attesting witnesses, with other confirmatory evi- 
dence, and proof of the grantor’s signature is not 
necessary. Lyons v. Holmes, 11 8. C. 429; p. 483. 

Exemption.— Under a statute exempting prop- 
erty from distress, a widow, keeping a boarding- 
house, with a female friend residing with her, and 
female servants, besides the boarders, is the ‘‘ head 
of a family.” Race v. Oldridge, 90 Ill. 250; p. 27. 

Exrrapition.— A citizen and resident of one 
State, charged in a requisition with the constructive 
commission of crime in another State, from which 
in fact he has never fled, is not a fugitive from jus- 
tice, and the determination of the governor as to 
the sufficiency of the facts alleged is not conclusive. 
Jones v. Leonard, 50 Iowa, 106; p. 116. 

Inrancy.—An infant cannot repudiate his exe- 
cuted contract to render services at a stipulated 
price, and recover quantum meruit, where the other 
party did not know of his infancy, and the contract 
was reasonable. Spicer v. Earl, 41 Mich. 191; p. 
152. 

InsuRANCE.— One who effected insurance cover- 
ing his own goods and goods stored with him, and 
collected the insurance money, is liable to the owner 
of such stored goods for his share, although he did 
not request or know of the insurance, and did not 
ratify it before the payment of the loss. Snow v. 
Carr, 61 Ala. 363; p. 3. 

An application for fire insurance contained a state- 
ment that ‘‘the foregoing is a just, full and true 
exposition of all the facts and circumstances in re- 
gard to the condition, situation, value and risk of 
the property to be insured, so far as the same are 
known to the applicant and are material to the risk, 





and the same is hereby made a condition of the in- 
surance and a warranty on the part of the assured ;” 
and the policy made the application a part of it 
and a warranty. Held, that the warranty was only 
such as was described in the application, and em- 
braced only such statements as were material to the 
risk and known to the insured to be false. Redman 
v. Hartford Fire Ins. Co., 47 Wis. 89; p. 751. 

JuRispicTion.— Where a petition for letters of 
administration was presented to the clerk of the sur- 
rogate, in the surrogate’s absence, and the clerk 
filled up a blank appointment signed and left with 
him by the surrogate, without evidence outside the 
petition of the death of the alleged decedent, the 
surrogate having no knowledge of and never acting 
upon the petition, the letters are void, and do not 
protect a debtor who in good faith pays his debt to 
the administrator named therein. Roderigas v. East 
River Savings Institution, 76 N. Y. 316; p. 309. 

Manpamvus.—A citizen who desires to inspect 
recommendations filed with the collector of taxes 
as the basis for issuing pending liquor licenses, in 
order to ascertain whether the provisions of the law 
have been observed, and to secure obedience to the 
law, is entitled to mandamus to compel the exhibi- 
tion of such letters. Ferry v. Williams, 12 Vroom, 
332; p. 219. 

Marriace.— A wife may maintain an action for 
the loss of the society and companionship of her 
husband, against one who wrongfully and maliciously 
induces and procures her husband to abandon or 
send her away. Westléke v. Westlake, 34 Ohio St. 
621; p. 397. 

A threat by a husband, conveyed through a payee, 
that he will poison himself unless his wife signs a 
note as surety for him, by means whereof she is in- 
duced so to sign, does not amount to duress such as 
will avoid her note. Wright v. Remington, 12 
Vroom, 48; p. 180. 

A married woman held in her maiden name real 
estate which belonged to her before marriage. Rep- 
resenting herself as a widow and concealing her 
marriage, she applied for a loan thereon, and exe- 
cuted a mortgage thereforin her maiden name, 
without her husband joining in it, the other party 
being ignorant of her marriage. Held, that in equity 
she could not avoid the mortgage and retain the 
money. Patterson v. Lawrence, 90 Ill. 174; p. 22. 

A husband and his adult son went together to an 
undertaker and together ordered a coffin and car- 
riages for the funeral of the wife and mother. 
Nothing was said as to who was to be charged. 
Held, that the husband was liable. Sears v. Giddy, 
41 Mich. 590; p. 168. 

Master AND Servant. —An action will lie in 
favor of one employee against a co-employee for 
physical injury caused to the former by the latter’s 
negligence in the same undertaking. Hinds v. 
Overacker, 66 Ind. 547; p. 114. 

Mecuanics’ Lren.— Under a Mechanics’ Lien Act, 
giving a lien to any person who shall perform labor, 
etc., a supervising architect may enforce a lien. 
Stryker v. Cassidy, 76 N. Y. 50; p. 262. 

MunicipaL CorporATiIon.—A city charter pro- 














THE ALBANY LAW JOURNAL. 


467 








vided for the exercise by ordinance of the power to 
employ legal counsel for the assistance of the com- 
mon council, etc. No such ordinance was passed, 
but the mayor employed attorneys to give an opin- 
ion regarding municipal matters, which was read at 
a meeting of the common council and acted on. 
Held, that the attorneys could not recover of the 
city for their services in giving the opinion. City 
of Bryan v. Page, 51 Tex. 532; p. 637. 

In the absence of statute a county is not liable 
for damage by failure to repair its public bridges, 
Wood v. Tipton County, 7 Baxt. 112; p. 561. 

Defendant’s charter authorized its officers to blow 
up any building on fire, or any other building which 
it might deem hazardous, and gave the owners a 
right to damages therefor. The officers, to arrest a 
fire, blew up a building, and by reason of the ex- 
plosion the plaintiff's building on the opposite side 
of the street was shattered. Held, that he had no 
cause of action, although the injury was the natural 
and probable result of the explosion. People ex rel. 
Brisbane v. City of Buffalo, 76 N. Y. 558; p. 337. 

A municipal corporation is not liable for damage 
caused by the accumulation of surface-water on city 
lots, when owing solely to the insufficient size of 
sewers, which are not defective in construction nor 
out of repair. Fuir v. City of Philadelphia, 88 Penn. 
St. 309; p. 455. 

The chief of police of a city is an officer of the 
State, and is not subject to removal by the mayor, 
and the mayor is liable in damages to him in a civil 
action for such removal. Burch v. Hardwicke, 30 
Gratt. 24; p. 640. 

NEGLIGENCE.—In an action against a railway 
company, by the owner of real estate adjoining the 
track, for the burning of his house by sparks from 
a locomotive, it being found that the fire was com- 
municated by reason of a defective spark arrester, 
held, that the plaintiff might recover, although the 
sparks entered the house through an open window 
in an unoccupied room, the plaintiff not being 
aware of the defect in the locomotive. Lowisville, 
New Albany & Chicago Ry. Co. v. Richardson, 66 
Ind. 43; p. 94. 

A locomotive engineer, killed by remaining upon 
his engine when a collision was imminent, and tak- 
ing measures to stop his train, is not chargeable 
with contributory negligence as matter of law, al- 
though he might have escaped injury by leaving his 
post. Cottrill v. Chicago, Milwaukee & St. Paul Ry. 
0o., 47 Wis. 634; p. 796. 

A common seaman is bound to obey orders, and 
if he receives an injury in obeying an order mani- 
festly perilous he is not chargeable with contribu- 
tory negligence. Thompson v. Hermann, 47 Wis. 
602; p. 784. 

NEGOTIABLE INSTRUMENTS.— A notary, having no 
precise knowledge of an indorser’s residence, but 
being informed that she resided at A., mailed notice 
of protest to her at that place in care of the maker. 
She resided midway between A. and G., but had 
got her letters at G. There was no post-office at A., 
but it was the duty of the postal agents in such 





cases to deliver letters at the nearest post-ofijce, 
which was G. Held, that the notice was regular, 
although it never reached the indorser, and although 
she had changed her residence before the mailing. 
Central National Bank v. Adams, 11 8. C. 452; p. 495. 

Nouisance.— A livery-stable in a city is not neces- 
sarily a nuisance, and so where one has been burned 
down an injunction will not be granted against re- 
building and using it, but only against its use in a 
manner proved to have been a nuisance. Shiras v. 
Olinger, 50 Iowa, 571; p. 138. 

REAL Prorerty.— A sale of ice, already formed 
in a pond, is a valid sale of personal property. Hig- 
gins v. Kusterer, 41 Mich. 318; p. 160. 

SaLe.—In an action for the price of a billiard 
table it is no defense that it may be used for gam- 
bling, unless it was sold under a contract that it 
was so to be used; and knoavledge of such intended 
use will not be inferred from the fact that it was 
accompanied by a pool set and rules for its use. 
Brunswick v. Valleau, 50 Iowa, 120; p. 119. 

Scnoot.— A school teacher is not authorized to 
inflict excessive chastisement; nor to chastise ex- 
cept for a specific offense which the pupil under- 
stands; nor to chastise a pupil for refusing to 
study a branch from which his father had excused 
him. State v. Mizner, 50 Iowa, 145; p. 128. 

SratuTEe.— The statute of 21 Henry III, concern- 
ing leap-year, makes no provision as to how the 28th 
and 29th of February shall be counted in computing 
a number of days less than a year; the 29th of Feb- 
ruary is an independent day in such computations; 
and so service of a summons on the 25th of Febru- 
ary, fora term commencing March 6th, is a valid 
ten days’ notice. Helphenstine v. Vincennes National 
Bank, 65 Ind. 582; p. 86. 

Surety.— A surety signed an appeal bond, and 
intrusted it to the principal on condition that it 
should also be signed by another whose name ap- 
peared in the body of the bond as a co-surety. The 
principal did not procure such additional signature, 
but erased that name and delivered the bond. Held, 
that the surety was not liable. Allen v. Marney, 65 
Ind. 398; p. 73. 

A bond was executed for the faithful performance 
of duty by an ‘‘ assistant clerk” in a bank. He was 
employed as a messenger. Afterward he was pro- 
moted to the next higher clerkship, and still later 
to the position of book-keeper. In the last position 
he was stationed near the money-drawer, and from 
time to time abstracted money from it, and made 
false entries to conceal his crime. The last promo- 
tion was without the knowledge of his sureties on 
the bond. Held, that they were not liable for the 
embezzlement. Manufacturers’ National Bank of 
Newark v. Dickerson, 12 Vroom, 448; p. 237. 

Taxation.— Stockholders in a moneyed corpora- 
tion are liable to taxation on their shares, although 
the capital stock has also paid a tax. City of Mem- 
phis v. Ensley, 6 Baxt. 553; p. 532. 

Under a statute exempting from taxation a lot of 
ground for the use of a private banking institution, 
the bank is not entitled to exemption of such parts 
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of the banking-house as are leased to others. De 
Soto Bank v. City of Memphis, 6 Baxt. 415; p. 530. 

A tax warrant delivered to the collector before 
an execution delivered to the sheriff, but not levied 
until after levy under the execution, has priority 
over it. Evans v. Walsh, 12 Vroom, 281; p. 201. 

The rights, franchises and interests of a street 
railway company, chartered by the Legislature and 
occupying a city street, by contract with the city, 
are liable to assessment for benefits in the widening 
of the street in which the track lies. Chicago City 
Railway Co, v. City of Chicago, 90 Ill. 573; p. 54. 

TELEGRAPH Company.— An impostor, at Cincin- 
nati, sent a dispatch in the name of B. over defend- 
ant’s telegraph line, to C., at Selma, Alabama, re- 
questing C. to send a telegraphic money order to 
B., at Cincinnati; C. complied, and defendant paid 
the money to the impostor at Cincinnati; held, that 
defendant was not liable for the mistake in the ab- 
sence of any suspicious circumstances. Western 
Union Telegraph Co. v. Meyer, 61 Ala. 158; p. 1. 

Trespass.— Where the owner of a stone-quarry, 
by blasting with gunpowder, destroys the buildings 
of an adjoining land-owner, it is no defense to show 
that ordinary care was exercised in the manner in 
which the quarry was worked. City of Tiffin v. 
Me Cormack, 34 Ohio St. 638; p. 408. 

Usury.— Usury cannot be pleaded by a second 
mortgagee in an action to foreclose a prior mortgage 
on the same premises. Ready v. Huebner, 46 Wis. 
792; p. 749. 

WATER-couRSE. — In an action by a lower against 
an upper riparian owner on a stream, for fouling the 
stream by means of a hog-yard, and depriving him 
of its use for domestic purposes, an instruction, that 
if the stream in its natural state was more useful to 
all the owners for stock purposes than for ordinary 
domestic uses, the upper owner had a right reasona- 
bly so to use it, in spite of the injury complained 
of, is correct. Hazeltine v. Case, 46 Wis. 391; p. 715. 

Wiizt.— A purchaser of lands in good faith from 
a devisee under a will admitted to probate gets 
good title, although the will is subsequently an- 
nulled as a forgery. Steele v. Renn, 50 Tex. 467; p. 
605. 


——_>_—__—_ 


LORD CHIEF JUSTICE COCKBURN. 


N venturing an account of the life and public ser- 
vices of the late Lord Chief Justice Cockburn, it 
may with truth be said that he was the architect of 
his own fortune. Although of a good and ancient 
family he was but a cadet of a collateral branch of it, 
and probably was originally destined for some more 
humble sphere and one perhaps affording less scope for 
the gratification of ambition than that which he sub- 
sequently embraced with such success. We opine that, 
because, judging from the date at which he graduated 
at Trinity Hall, Cambridge, he must have entered col- 
lege somewhat later than the average age. Although 
of asociable disposition and somewhat given to con- 
viviality, which at that period was much cultivated at 
the Universities, he never lost sight of the main object 
of an academical career. Like his contemporary at 
the same college, Edward Lytton Bulwer, he was suc- 
cessful in his competition for University prizes, and 








graduated the first in the law tripos of his year. This 
secured him a Fellowship which, we believe, he held 
for upwards of twenty years. Having been called to 
the bar the year of his graduation, he was en- 
abled, by the aid of his Fellowship and the prestige 
thus acquired, to supply the deficiency of private for- 
tune, which at that period was considered almost an in- 
separable adjunct to that patient waiting for the first 
brief destined to distinguish or extinguish the aspirant 
for forensic fame. For twelve years Mr. Cockburn en- 
joyed considerable success as a junior, principally on 
the Western circuit, and some causes célébres in which 
he distinguished himself won for him a silk gown at 
the age of 39. His finances, hitherto not very flourish- 
ing, received shortly afterward a most welcome relief 
during the railway mania which lasted some years, in 
one of which alone he realized £20,000, and at the age 
of 45 he entered Parliament for Southampton, of which 
borough he was recorder. He thus made a great pecu- 
niary sacrifice, as he could no longer practice before 
Parliamentary committees, the tribunals charged with 
the investigation of those competing schemes, appar- 
ently an inexhaustible mine of wealth to the legal pro- 
fession. A happy speech, in what is known as the Don 
Pacifico debate in the House of Commons, in which 
the principle of protection to a British subject wherever 
resident against an unjust invasion of his personal 
liberty and rights was involved, so strengthened the 
existing government of Lord Palmerston that Mr. 
Cockburn, its author, received the appointment of 
Solicitor-General, only to be further promoted upon 
the first vacancy to that of Attorney-General. These 
offices he held for five years, with an intermission of 
but nine months, when, upon the death of Sir Nicholas 
Tyndal, he was elevated to the bench as Lord Chief 
Justice of the Court of Common Pleas. He however 
for a time regretted his acceptance of judicial office, 
and publicly stated as mucb in a subsequent visit to 
his former constituency of Southampton. His fur- 
ther promotion as Chief Justice of the Court of 
Queen’s Bench, after a three years’ tenure of the 
chiefship of the Common Pleas, appears to have 
reconciled him to the change from the bustle and ex- 
eitement of political and forensic life to the more 
placid and sedate duties pertaining to his dignified 
exaltation. He soon proved himself to be facile prin- 
ceps, although some of his associate judges were men 
not only of mark but of great judicial experience. 
He was nevertheless primus inler pares. 

This latter office he held for twenty-one years, and 
occupied the judicial bench altogether twenty-four 
years, a longer period than any judge since, or per- 
haps, even before Lord Eldon.* When at the bar Mr. 
Cockburn was engaged on some remarkable trials — 
that, forinstance, of Palmer, a medical practitioner, who 
poisoned a sporting friend. Much toxicological knowl- 
edge was displayed by Attorney-General Cockburn in 
conducting the prosecution toa conviction. In the case 
of McNaughton, who shot and killed Mr. Drummond, 
private secretary to the premier Sir Robert Peel, whom 
McNaughton mistook for the prime minister, Mr. 
Cockburn, who defended the prisoner, obtained an ac- 
quittal on the ground of insanity, but so novel and 
refined were the subtle indicia of insanity as pro- 
pounded and elaborated in the masterly defense of his 
client, that the House of Lords thought it right to lay 
down some clear definitions for the future, and there- 
upon submitted certain queries to the judges on the 
subject of what amount and description of insanity 
should excuse a person from the penalties which would 
otherwise attach to crime. The answers of the judges 
were embodied in resolutions which have ever since 
been acted on as a guide to juries, and form an invalu- 





* Lord Justice Bramwell was raised to the my in the 
same year as Lord Chief Justice Cockburn.—ED. . LJ. 
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able aid to the ruling of judges in summing up the evi- 
dence in such cases. These resolutions of the House 
of Lords are to be fourfd in extenso in Mr. H. Wight- 
man’s work on “The laws relating to the Medical 
Profession.”” Another celebrated case, in which Mr. 
Cockburn appeared, was that of the Townshend Peer- 
age case before the House of Lords, which consisted of 
a tacit claim of a person born in wedlock, but proved, 
nevertheless, to be illegitimate through impossibility 
of access on the part of his alleged father, to the 
Marquisate of Townshend. The case took the form of 
a bill for perpetuating testimony, the husband and 
wife being both alive, though living apart, and neither 
of them deposing personally on the occasion. In fact, 
it was a case resting entirely on circumstantial evi- 
dence which might have been confuted by the evidence 
of the lady, who, as was said by Lord Brougham, 
could not be cross-examined to bastardize her own 
issue, yet she refused to take the stand in favor of her 
own son although he at least was an innocent party to 
the fraud. Upon the marchioness declining to appear 
as a witness on behalf of her son, Mr. Cockburn, his 
counsel, took the manly course of assuring their lord- 
ships that his client had no desire to seek a false posi- 
tion, remarking that ‘‘ titles without honor were indeed 
but empty baubles.” 

The tedious and patient investigation of the Tich- 
borne case, together with the humorous and elaborate 
summing up by the late chief justice, are comparatively 
fresh in the memory of the legal profession. Never, 
perhaps, was a judge’s temper more tried by counsel 
than on that occasion, but as both parties have now 
gone to their account, we gladly subscribe ‘* De mortuis 
nil nisi bonum.” Suffice it to say that Sir Alexander 
Cockburn had been one of Dr. Keneally’s best friends 
at a time when the latter was somewhat under a cloud, 
and the pain that he must have experienced at the 
personal attacks made upon him in his judicial capac- 
ity, was well nigh past human endurance or forbear- 
ance. Theconduct of Sir Alexander Cockburn when 
acting in the capacity of British Commissioner or 
Arbitrator in the Geneva Arbitration, has been severely 
commented on, notably by Mr. Caleb Cushing, but the 
existing fact that the sum awarded on that occasion in 
favor of the claims of the United States, exceeded by 
some millions of dollars the proofs subsequently ad- 
mitted, so that a large surplus remains still unaccounted 
for, may perhaps be received now that animosi- 
ties are hushed in the silence of the tomb, as some ex- 
tenuation of a protest that doubtless was made honestly 
and patriotically even though ill-judged and without 
avail. As, however, this consideration trenches on 
the delicate domain of international susceptibilities, 
we gladly pass on to the only remaining topic, viz. : 
that the late chief justice was never honored witha 
peerage usually deemed the ultima thule of judicial 
ambition. That Sir Alexander Cockburn might have 
been elevated to the House of Lords and have even 
been promoted to an earldom, there is little doubt. 
The House itself would have heartily welcomed both 
his judicial and statesmanlike qualities as invaluable 
additions to its prestige, and doubtless his wishes had 
been consulted by every liberal minority. Whatever, 
if any, were his private reasons for either declining or 
not seeking the usual honor, we believe public duty 
was paramount to all. Had he been summoned to the 
House of Lords he would have felt it a duty to take 
part in its judicial proceedings. This would have inter- 
fered with that undivided attention which the judi- 
ciary transition, under the new judicatory system, 
which has been on trial for some time in England, 
demanded especially at the hands of the chief justice 
of England. His hands were already full. That the 


Queen was desirous of showing her personal apprecia- 
tion, was evidenced by her conferring upon him the 
grand cross of the order of the Bath—an honor, we 





believe, without precedent. As baronet, the ninth or 
tenth of his line, though succeeding to the dignity late 
in life, a modern peerage could have added little lustre. 
He had achieved the position for which he was so well 
fitted, and was content to labor in his vocation remem- 
bering the injunction, ‘‘ Whatever thine hand findeth 
to do, do it with thy might.”” As there is no pleasure 
without its alloy, so there is no career, however bril- 
liant, that is not chequered by some disappointment. 
After having been a Fellow of his college for perhaps 
nearly twenty years, he became a candidate, upon a 
vacancy arising, for the Mastership or Presidency. To 
his chagrin he lost the election, and the college lost an 
opportunity of adding to the roll of eminent jurists 
who had for centuries presided over the great law col- 
lege of Cambridge University. Upon subsequently 
resigning his Fellowship they, however, made the only 
amends in their power by electing him an honorary 
Fellow, and we believe, in creating one or more 
law studentships, at his suggestion, out of the proceeds 
of the Fellowship thus vacated for that purpose. We 
may mention, in passing, that among the eminent men 
connected with this college (Trinity Hall) with whom 
the chief justice was more or less associated, were the 
late Sir Herbert Jenner, the well-known ecclesiastical 
judge (the Master), Professor Sir James Stephen, K. 
C. B., the father of Sir James Fitzjames Stephen, K. 
C. 8. I., now one of the judges of the Court of Queen’s 
Bench, and Mr. Leslie Stephen, the author, a Fellow 
and one time tutor of the college; and Sir H. Sumner 
Maine, K. C. 8. 1., a Fellow and regius professor of 
civil law, and Sir John Dodson, Queen’s advocate. 
We can therefore well understand the annoyance ex- 
perienced by Sir Alexander at his defeat, as before 
mentioned. Certain moral peccadilloes were alleged 
to be the cause of the untoward result, but with the 
private and domestic life of the chief justice we feel 
we are not at liberty to deal. Such, however, has been 
severely commented upon in some of the public prints, 
otherwise we should not have alluded to it. Hont 
soit qui mal y pense, is the motto we adopt. One thing 
is certain. Ile was a good father and never allowed 
his indiscretions to be visited upon his children. 
Legitimate or illegitimate he treated them as the 
former — they were received into society and were the 
solace of his declining years— and now that he is gone 
the secret of their birth has died with him. He wasa 
great and in many respects a good man. A firm friend 
and an impartial judge— peace be to his ashes and 
honor to his memory. It may be added that the sub- 
ject of our sketch was a man of varied accomplish- 
ments, a keen sportsman, a skillful yachtsman, a 
society man of the best type, dividing his leisure hours 
between a contemplation of the muses and the ratio- 
cination which accompanies a study of the abstruse 
and exact sciences, Euclid being one of his favorite 
subjects of mental recreation; and yet he could find 
time to contribute to the periodicals of the day, his 
last effort in that respect being entitled ‘“‘ A History of 
the Chase,” in which he exhibits much archaic, classi- 
cal, and sylvan lore. The subject was to have been 
continued but for the inevitable hour that awaits all 
aspirations. ‘t The paths of glory lead but to the grave.” 
The perseverance with which for forty years the chief 
justice strove to obtain the release from prison of a 
man as he believed erroneously convicted of murder 
and sentenced to imprisonment for life, is a trait in his 
character betokening at once benevolence and innate 
love of justice; for he had no personal interest to 
serve, neither was he at any time engaged profession- 
ally in the case. He simply was present at the trial as 
a member of the bar — was satisfied of the man's inno- 
cence, and never rested till, we believe, only last year 
his perseverance was crowned with successs. 
HuGH WEIGHTMAN, 
New York, Nov, 30, 1880. 
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DETENTION OF EXTRADITED PRISONER 
. UNDER CIVIL PROCESS. 


ENGLISH COURT OF APPEAL, JULY 23, 1880. 


Poo.try v. WHETHAM. 

** Offence” in the 19th section of the Extradition Act, 1870, 

* means a crime whether a felony or a misdemeanor, is 
not confined to political offenses, and does not include a 
contempt by disobedience to an order of court in a civil 
proceeding. 

Where a man has been arrested on a charge, under a pro- 
cess which it was within the jurisdiction of the court 
to issue, and is discharged from custody because the 
grounds of the charge fail, a detainer lodged against 
him, after the arrest but before the discharge, is not 
rendered illegal or invalid by reason of such failure. 

An attachment was issued against a party to an action for 
his disobedience of an order of court. Being bankrupt 
and abroad, he was brought back to England undera 
warrant issued under the Extradition Act, 1870, in re- 
spect of an alleged offense under the Bankruptcy Act 
1869, and confined in gaol pending inquiry into the 
charge before a magistrate. While he was so in custody, 
the attachment was lodged with the keeper of the 
prison. On the inquiry before the magistrate the charge 
was dismissed as groundless. It was not proved that 
the extradition proceedings were a device to bring over 
the prisoner in order that he might be subjected to the 
attachment. Held, that the prisoner was not entitled to 
be discharged from custody till he had purged his con- 
tempt by obeying the order. 


N the 1st Jan. 1879, A. G. Pooley commenced an ac- 
tion against Sir Charles Whetham, the Metropoli- 
tan Bank Limited, and Frederick Nalder, Sir Charles 
Whetham being the chairman and Nalder being the 
secretary of the bank, claiming a declaration (1) that 
Nalder was a trustee, subject to certain debentures 
and advances held and made by the bank, of the Jer- 
sey Railway; (2) specific performance of an agreement 
concerning the railway; (3) damages, and (4) an injunc- 
tion to restrain the defendants from disposing of the 
railway. 

In February, 1879, the defendants delivered a defense 
and a counter-claim for an account of the moneys due 
by Pooley to the bank and Nalder, and for payment of 
the moneys found due. 

On the 9th August, 1879, the court appointed Francis 
Cooper as manager of the undertaking of the Jersey 
Railway, and receiver of the rates, tolls, and sums of 
money arising therefrom. 

Cooper being unable to obtain possession of the rail- 
way from the plaintiff, the court, on the 3d September, 
1879, ordered the plaintiff to givo up possession to 
Cooper, as the receiver and manager. 

Pooley was on the 4th September personally served in 
England with the order of the 3d September, and on the 
5th September he was served with notice of an applica- 
tion for a writ of attachment for not obeying the order 
of the 3d September. 

On the 10th September, 1879, the court made an order 
that the defendants should be at liberty to issue an at- 
tachment against Pooley for his contempt in not giving 
up possession of the railway to the receiver pursuant 
to the order of the 3d September. 

Pooley was then abroad where he continued till 
brought over in custody as previously mentioned. 

On the 22d October, 1879, Pooley was adjudicated a 
bankrupt in the London Bankruptcy Court on the pe- 
tition of Sydney Cooper. 

On the 23d May, 1880, a warrant was issued under 
the Extradition Act 1873, at the instance of the trustee 
in bankruptcy acting under the order of the London 
Bankruptcy Court, for the arrest of Pooley for offenses 
under the Bankruptcy Act 1869, in obtaining money 
under the bankruptcy and not accounting for it, and 
not delivering up books. 








On the Ist June, 1880, Pooley was arrested in Paris 
under this warrant. He was kept in confinement 
there till about the 10th June, when he was brought to 
London and confined in Newgate gaol. The charges 
against him were investigated at the Guildhall Police 
Court on the 11th, 18th, 23d and 28th June, and on the 
last day the sitting magistrate dismissed the charges as 
groundless. 

On the 7th June the defendants obtained an order 
from the Chancery Division that the sheriff of London 
should be at liberty to lodge the writ of attachment 
with the governor of Newgate goal, and that such 
governor should deliver Pooley, when he should be re- 
leased from such criminal charge, to the governor of 
Holloway prison, there to abide until Pooley should 
have purged his contempt by obeying the order of the 
3d September. 

Pooley, on the dismissal of the charges against him, 
was handed over to the governor of Holloway prison 
where he had since remained. 

On the 9th July, 1880, Pooley applied to Bacon, V. C. 
(who had made the order of the 7th June), to discharge 
the order of the 7th June, and to discharge Pooley 
from custody. 

In an affidavit in support Pooley stated, that since 
the dismissal of the charges against him he had had no 
opportunity of returning to Paris; that since service on 
him of the order of the 3d September he had not been in 
the island of Jersey, and it had not been within his 
power to comply with the order; that his interest in 
the railway had been sold; that he had been adjudi- 
cated bankrupt nominally at the instance of Sydney 
Cooper, but, in fact, at the expense of Arthur Cooper 
(who was the brother and partner of Francis Cooper, 
the receiver, and the liquidator of the bank, which in 
the meantime was being voluntarily wound up). Pooley 
also stated that the criminal proceedings were insti- 
tuted against him by H. F. Barnett, who, he alleged, 
had previously acted as solicitor for the receiver, and 
that he believed Barnett was employed by or on behalf 
of the Metropolitan Bank, or its successor, the Royal 
Exchange Bank, first to purchase a debt of one Love- 
lock and afterward to procure the appointment of a 
nominee of his own, as trustee in the bankruptcy, 
with the object and intention of preferring a criminal 
charge against Pooley for the sole purpose of obtaining 
his extradition from France, and so bringing him 
within reach of civil process, and without any real 
belief in his guilt, or the slightest expectation of ob- 
taining his conviction. 

Pooley and other persons on his behalf made other 
affidavits detailing circumstances alleged in support of 
the application. 

Affidavits were filed on behalf of the defendants, 
denying the alleged collusion of the receiver or liqui- 
dator with the persons at whose instance the extra- 
dition proceedings were commenced or continued. 

On the 9th July the motion to discharge came on 
before Bacon, V. C., who gave the opinion. 


Bacon, V. C. No doubt this case is one of very 
great importance, arising as it does upon the supposed 
view of an act of Parliament, which coucerns not only 
the people in this country but in foreign countries. 
The provisions of the act of Parliament are very plain. 
The act relates to crimes and to nothing else. The title 
is ‘‘ An act for amending the law relating to the Extra- 
dition of Criminals.’’ The 3d sub-section of the 3d 
section to which Mr. Horton Smith referred me, pro- 
vides that, *‘A fugitive criminal who has been accused 
of some offense within English jurisdiction, not being 
the offense for which his surrender is asked, or is under- 
going sentence under any conviction in the United 
Kingdom, shall not be surrendered until after he has 
been discharged, whether by acquittal or on expiration 
of his sentence or otherwise.” ‘Accused ’’ and “con- 
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victed’’ are the words used in that section, and the 
19th section upon which Mr. Horton Smith mainly 
relies, is as follows: ‘‘ Where, in pursuance of any ar- 
rangement with a foreign State, any person accused or 
convicted of any crime, which, if committed in Eng- 
land, would be one of the crimes described in the first 
schedule to this act’’—and this offense against the 
bankruptcy law is one, no doubt — “is surrendered by 
that foreign State, such person shall not, until he has 
been restored or bad an opportunity of returning to 
such foreign State, be triable or tried for any offense 
committed prior to the surrender in any part of Her 
Majesty’s dominions other than such of the said crimes 
as may be proved by the facts on which the surrender 
is grounded.’’ Now, without going into the policy of 
the act of Parliament, further than the mere perusal 
of it renders it inevitable, nothing can be clearer than 
that the act of Parliament deals with crimes, and with 
nothing else. For the public safety and for the sake 
of public justice, there is a power to procure the ex- 
tradition of a fugitive criminal in order that he may 
be tried here. Then, in order to guard against its 
being made oppressive against people who have com- 
mitted no crime other than a political offense —for 
any other offense not criminal—there is that protec- 
tion inserted in the act of Parliament. What has that 
to do with a man who, having been accused — and I 
must take it, wrongfully accused, since he has been 
acquitted of the charge against the bankruptcy law — 
has been brought over here? Am I to hold that be- 
cause that prosecution has failed, he is to be taken 
carefully back again to the place from which he came, 
that every outside influence is to be excluded, and that 
he is to have a privilege, which the subjects of Her 
Majesty do not enjoy; that he is to go scathless, free 
from any demand which may be made against him? 
Surely I cannot so read the act of Parliament. I can 
read the positive enactment that he shall not be tried; 
but he is not being tried, when, by reason of his dis- 
obedience to the order of this court, there is an order 
for his committal — an order which he fought, opposed 
and resisted, and which was decided against him. His 
disobedience to that order is a continuing breach. 
That continues as well after he is acquitted of the 
charge as it existed before. It is no new offense in one 
sense. He still refused to obey the process of this 
court, and he refuses to this moment. Neither upon 
the terms of the statute, which I have looked at with 
the greatest care and caution, nor upon the meaning of 
the statute, can I find the slightest application to this 
case, that of a man who, being a suitor of this court, 
defies the practice of the court, and says that he places 
himself beyond the reach of it. As to the merits, in 
my opinion, they are disposed of by the fact that he 
appeared upon the occasion of the application for the 
order and resisted it, and that the decision was 
against him. The decision being against him, he has 
made no attempt other than by a tag at the end of his 
present notice of motion, to dispute the decision. It is 
too late for him to appeal against it. Then it is said 
that he is not able tocomply with the order. I heard 
his affidavit upon that subject. What he says, curiously 
enough is, ‘I was not in Jersey at the time;” but he 
does not say, ‘‘therefore I could not deliver up pos- 
session.’”’ A man who is not in Jersey at the time 
when he ought to have obeyed the order, of course 
could not then and there deliver up; but that is all he 
says by way of excuse for his non-obedience to the 
order of the court. It may be said to be a laudable at- 


tempt, but in my opinion it is one which entirely fails, 
The plaintiff in this suit did no more than the law en- 
titled him to do; he lodged a writ of attachment with 
the Officer, on the allegation that the person sought to 
be attached was, or svon might be, in the custody of 
the officer with whom the writ was lodged. 

On the 9th July Pooley, by special leave of the Court 





of Appeals, gave notice of appeal from the refusal of 
Bacon, V. C., and on the 10th July, the appeal came oa 
for hearing. 


Horton Smith, Q. C., and Northmore Lawrence (Sir H. 
S. Gifford, Q. C., withthem), for Pooley. The deten- 
tion of Pooley under the attachment was improper, 
whether there was collusion between the receiver and 
the trustee in bankruptcy to get Pooley into the coun- 
try under the warrant for the real purpose of executing 
the attachment or not. The locking up him at all was 
illegal. [James, L. J. There is nothing illegal in the 
arrest.] The charge having failed, the detainer on the 
writ of attachment is inoperative to entitle the de- 
fendants to keep him in prison. If the first arrest is 
wrong and a detainer is afterward issued, that fails as 
well as the original arrest. Ex parte Ross, 1 Rose, 260. 
(James, L. J. That was on the ground that the law 
did not sanction the arrest, but here the law did au- 
thorize the arrest,] In Chapmanv. Freston, 3 L. T. 
Rep. (N. 8.) 105; 6 H. & N. 466, a bankrupt who was 
arrested under aca. sa. when temporarily privileged 
from arrest, and against whom another ca. sa. was 
lodged with the sheriff after the privilege had expired, 
was ordered by the Court of Exchequer to be dis- 
charged from custody onthe ground that the detainer 
was illegal when the arrest was illegal. [Cotton, L. J. 
There was an act of Parliament which said that 
under the circumstances the man should not be ar- 
rested.] In Bateman v. Freston, 3 L. T. Rep. (N. 8.) 
806; 3 Ell. & Ell. 577, the Court of Queen’s Bench dis- 
sented from the judgment of the Court of Exchequer 
in Chapman v. Freston. The bankrupt subsequently 
applied to Lord Campbell, L. C., fora writ of habeas 
corpus, and the matter came before the full Court of 
Appeal in Bankruptcy. The lord chancellor said: 
‘** Assuming the arrest to have been unlawful, I must 
say that both on principle and authority the judgment 
of the Court of Exchequer seems to me to be prefera- 
ble,’”’ and the court ordered the bankrupt to be dis- 
charged from custody. Ex parte Freston, 3 L. T. Rep. 
(N. 8.) 832; 3 De G. F. & J. 612. The ground on which 
Pooley was imprisoned having failed, his detention 
was illegal, and the detainer after the time when the 
charge was dismissed ought to have no effect. Under 
section 26 of the Extradition act 1870 (33 & 34 Vict., ch. 
52), ‘* Extradition crime’’ means a crime which, if 
committed in England, or within English jurisdiction, 
would be one of the crimes described in tho schedule. 
The schedule comprises offenses by bankrupts against 
the bankruptcy law. The same section defines ‘ fugi- 
tive criminal’’ as a person accused or convicted of an 
extradition crime, which does not mean crime in the 
restricted sense of the word as Bacon, V. C., construed 
it. By section 3, sub-section 2,a fugitive criminal is 
not to be surrendered to a foreign State unless provis- 
ion is made by the law of that State or by arrangement 
that he shall not, until he has been restored or had an 
opportunity of returning to Her Majesty’s dominions, 
be detained or tried in the foreign State for any offense 
committed prior to his surrender, other than the extra- 
dition crime proved by the facts on which the surren- 
der is grounded. Heisnot to be brought over on one 
offense and then tried for another. And by section 19 
a person surrendered by a foreign State shall not, until 
he has been restored, or had an opportunity of return- 
ing thereto, be triable or tried for any offense com- 
mitted prior to the surrender in any part of Her 
Majesty’s dominions other than such of the said crimes 
as may be proved by the facts on which the surrender 
is grounded. [James, L. J. Pooley has not been 
tried. The attachment is coercion, not punishment.] 
Pooley’s offense in disobeying the order was commit- 
ted prior to the other offense. [James, L. J. It is 
committed every day that he neglects to obey the 
order.] But disobedience was committed before, and 
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I admit that he is liable to be re-arrested the moment 
he is discharged. [Brett, L. J. It must also be an 
offense triable.] If he is not triable he can never be 
punished. [Cotton, L. J. If he was tried, it was long 
before the extradition. Brett, L. J. Does not the 
word “offense” mean a criminal offense?] No. The 
only way he is tried is by a writ of attachment being 
issued against him. [James,L.J. The 3d section 
says prisoners shall not be ‘‘detained,’’ but no such 
word occurs in the 19th section. And there is nothing 
in the act which says a man may not be arrested under 
an old conviction.] The principle upon which the act 
was framed was, that aman should not be extradited 
for an offense to which the act applied, and then be 
punished for an offense for which he could not have 
been extradited. If Pooley is being tried for his dis- 
obedience before his arrest, the act applies; if for an 
offense committed since, a new attachment is neces- 
sary. It is avery narrow construction to say he can- 
not be tried, but that he can be punished without trial. 
Suppose a man had been convicted of a political offense 
and then escaped from custody on his way to prison, 
could he be brought over for an extraditable offense 
and then punished for his politicalcrime? If collusion 
can be shown, that will be sufficient to make the de- 
tention illegal. Stein v. Valkenhuysen, El. Bl. & Fl. 
65. (Brett, L. J. It is conceded that collusion of the 
kind there stated would set the arrest aside. The de- 
fendant was induced to come to England by a con- 
certed fraud taken part in by the creditor, who after- 
ward arrested him.] The evidence shows that the 
extradition warrant was a mere device for bringing 
Pooley within reach of the attachment. 


Hemming, Q. C., Pollard and Alexander Young, for 
the defendants, were called on only as to whether the 
defendants, by their conduct, were prevented from 
availing themselves of the extradition proceedings. 

Witnesses for both parties were called and examined 
before the Court of ‘Appeal, tho effect of whose evi- 
dence sufficiently appears from the judgments de- 
livered. 


James, L. J. The more important question in this 
case, the public question apart from the importance to 
the individual concerned, is the construction of the 
Extradition Act of 1870, the 19th section of which, the 
learned judge before whom this matter came first of 
all (Bacon, V. C.) is reported to have said, was confined 
to political offenses —to prevent men being tried for 
political offenses. I think that what the vice-chancel- 
lor said was not correctly taken down, as it is quite 
clear that the section does not say that. No doubt the 
act had reference to political offenses, and was intended 
to prevent a man from being brought into a country 
on what wo should call an ordinary common-law 
offense, and then tried for some political offense for 
which he would not have been extradited. However, 
the act clearly applies to this, that a man is not to be 
tried for any offense committed prior to the surrender, 
other than some crime which may be proved by tho 
facts on which the surrender is grounded. There is no 
doubt of that, and in my opinion, neither the words, 
nor what is called the spirit of the act of Parliament 
—that is to say, the true intent and meaning of the act 
of Parliament —have any reference to what is, in this 
case, a mere civil process. Although the process as- 
sumes the form of punishment for contempt of court, 
it is merely to enforce obedience to an order of a civil 
court, to do something on behalf of, or for the benefit 
of, a private person. The process has no reference 
whatever to any offense committed against the State 
or against the sovereignty of the State, which are the 
offenses mentioned in the act. It appears to me that 
it is impossible to extend the words to such a proceed- 
ing as an attachment for a contempt, which is really 
only a process of coercion to compel the performance 





of the order of the court in what, as I have said, isa 
civil matter. It did appear to us, however, when the 
case was opened, that there was no case at all made 
upon the affidavits on the other point — that there were 
circumstances leading, at all events, to a suspicion that 
the extradition had been obtained really by the de- 
fendants for the purpose of bringing Pooley to this 
country, in order that they might then have him 
within the jurisdiction of the court, so that they 
might attach him for that contempt. Independently 
of any Extradition Act or any act in the world, if any 
thing amounting to such an abuse of the process as 
that were resorted to, we should not have had the 
slightest hesitation in discharging the plaintiff from 
the attachment which had been so obtained, or from 
any attachment obtained through any other fraud. 
Therefore we desired to ,jhave the matter investigated. 
The case of the plaintiff, before it is established, has 
to be proved like any other case, and has to be proved, 
not by any suspicion, not by any inference, not from 
suspicious circumstances, but by evidence from which 
legitimate inferences can be drawn enabling us to say 
that the parties have made out to our satisfaction that 
the defendants were the persons who put in motion the 
proceedings under the Extradition Act in order to 
bring the plaintiff here. Now, before we can arrive at 
that conclusion, in my opinion, we must actually pro- 
nounce four persons guilty of willful and corrupt per- 
jury, committed for the purpose of concealing and 
denying a most wicked conspiracy. That really must 
be proved, because, if what one says is true, the evi- 
dence of two other witnesses for the defendants is 
true and the case is clear. [His lordship commented 
on the evidence for the defendants, and continued:] I 
see no reason whatever to doubt it, and in my opinion, 
the case has entirely failed against the defendants or 
their solicitors. We are not to say whether the crimi- 
nal prosecution was well founded or not. We are not 
trying an action for malicious prosecution against any- 
body, nor is it for us to say, what I cannot help think- 
ing the greater part of the object of the examination 
and cross-examination is to see, whether any materials 
have been obtained to sustain such an action, if such 
an action should ever be brought. We have nothing 
whatever to do with that point, or what will be the 
result, if any thing of that kind is done. But cer- 
tainly it has not been proved to my satisfaction that 
there was any conspiracy, or design, or device, on the 
part of the defendants to bring the gentleman into 
this country on the criminal charge with a view of 
arresting him on the attachment. On the contrary, it 
has been satisfactorily disproved, as far as I am con- 
cerned. 


Brett, L. J. In this case Mr. Pooley was brought 
into this country under a warrant granted by virtue 
of the provisions of the Extradition Act, 1870, and he 
was brought here and imprisoned under a warrant, 
upon acharge of an offense against the bankruptcy 
law, which is one of the offenses named in the Extra- 
dition Act. He was imprisoned here under that war- 
rant until he was taken before the magistrates, and 
when taken before the magistrates he was discharged 
from that charge. But before he had been discharged 
a detainer had been lodged at the prison in which he 
was confined, on the ground that before he came here 
he had been guilty of contempt of court. An attach- 
ment was out against him, and it was claimed that he 
should be detained at that attachment for a contempt 
of court. Upon that state of facts it was first argued 
by Mr. Horton Smith that the imprisonment under 
the warrant was illegal, and that therefore no detainer 
at all could have any effect. The learned counsel said 
that the plaintiff was illegally imprisoned, because he 
was finally acquitted of the charge. Now that cer- 
tainly is an argument which to my mind cannot be 
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sustained, because the plaintiff was legally imprisoned 
under a warrant of a magistrate who had jurisdiction 
to grant that warrant. That contention therefore 
failed. It was then suggested that the plaintiff could 
not be detained on the ground of this contempt of 
court, because that was an offense within the 19th sec- 
tion of the Extradition Act, committed before he was 
surrendered to this country. It was suggested that 
the act only applied to former political offenses, and 
that the meaning of it was, that the plaintiff could not 
be tried here for a former political offense, but that he 
might be tried for a former offense which was not poli- 
tical. Now it seems to me that that is a plain error, 
and that the act of Parliament plainly applies to all 
offenses committed in this country before the time of 
the surrender. The next question is, whether the 
attachment for contempt is, even though the contempt 
were committed before surrender, an offense such as is 
mentioned in the 19th section. A contempt is nota 
matter which is a triable offense. The attachment is 
a civil process under which the contemnor is detained, 
and which he can get rid of at any time by purging his 
contempt, and it is not, in my opinion, a triable offense, 
or an offense upon which aman can be tried at all. 
The real truth is, that the word ‘“ offense’’ in the 19th 
section means a criminal charge, whether a felony or a 
misdemeanor is immaterial, but an offense which would 
be triable in a criminal court. Therefore the 19th sec- 
tion does not apply to civil process, and the objections 
which were taken on that reading of the statute all 
fail. Then it was said that bringing the plaintiff here, 
under the warrant which was granted under the Ex- 
tradition Act, was an abuse of the process of the court; 
that is to say, that he was not brought here bona fide 
for the purpose of being charged with an offense 
against the bankruptcy law at all, but that that process 
was used indirectly and improperly in order to bring 
him here for the purpose of taking him under the 
attachment. If that had been made out, or if the 
motive had been made out, whether there were ground 
for it or not—the indirect motive—I should have 
thought there had been an abuse of the process of the 
court. Whether the person who was using the process 
might have had colorable evidence or not, if it could 
be made out that in his own mind he was using the 
process indirectly and dishonestly —not with the in- 
tention of prosecuting, but with the intention of drop- 
ping the prosecution and bringing him here only for 
the purpose of being enabled to enforce the attachment 
—I should think the court would not allow its process 
to be abused, and that therefore it would set aside 
the attachment at once. Then comes the question 
whether that is proved. Now it seems to me that it 
isnot. Therefore there was no abuse of the process 
of the court, and if there was no abuse of the process 
of the court, this attachment may remain. 


Corton, L. J. Iam also of opinion that the appeal 
fails. It was put by Mr. Horton Smith on three 
grounds, on two of which we did not hear the respond- 
ents. The first ground was, that the arrest of the 
plaintiff was illegal—that thereupon he could not be 
detained under the attachment. Now that was based 
simply upon this, that the charge was not sustained, 
and that when the matter came before the magistrates 
they said, that as far as that charge went, the plaintiff 
must be discharged. But that does not show that the 
arrest was illegal in the sense of having been void, or 
that it should be treated in acourt of lawas void. I 
do not go into the question as to whether or not there 
were reasonable grounds for the arrest. Evenif there 
were no reasonable gounds for the arrest, yet the 
arrest was legal; that is to say, it was under a warrant 
issued by a magistrate who had authority to issue the 
warrant, and it cannot be considered as null and legally 
yoid in the sense in which processes have been treated 





as illegal in the cases which have been referred to by 
Mr. Horton Smith. That may be dealt with shortly. 
The second point was this: It was said that the de- 
tainer under the attachment was in violation of the 
express provision of the Extradition Act, and the 19th 
section of that act was referred to. [His lordship read 
the section and continued:] It is difficult to see here 
what can be said to the trial of Mr. Pooley when he 
was taken under the proceedings; but I do not decide 
on that ground. In my opinion, it is not sufficient to 
say that what is here represented is his being tried,. 
whatever that may mean, for an offense against the 
criminal law. Inaformer part and in a subsequent 
part of that section mention is made of crimes in re- 
spect of which a person can be taken under the act; 
and although the word ‘‘ crime” is not used where we 
find the prohibition, yet the offense there, coupling it 
with what goes before and what goes after, must, in 
my opinion, mean an offense against a criminal law, 
that is to say, a crime for which an action can be tried, 
in the ordinary sense of the word, under the criminal 
law. But here there was nothing criminal. Incor- 
rectly, we saya man is guilty of a gross contempt; 
that is to say, he has disobeyed an order of the court 
in a civil proceeding. But that is not a crime, an 
offense against the criminal law; it is an offense which 
the court is bound to deal with by committing the man 
to prison, but that is simply for the purpose of enabling 
a litigant, who has got an order which has been dis- 
obeyed, to obtain his civil rights, and it is a mere pro- 
cess to enforce civil rights, and not any proceeding for 
punishing a crime as suggested. Therefore, in my 
opinion, the second objection also fails. I will now 
deal with the third objection, that the whole proceed- 
ing had been collusive, that is to say, that the pro- 
ceedings under the Extradition Act had been taken 
not for the purpose of getting Mr. Pooley here in 
order that he might be tried for an offense against the 
criminal law, but had been taken for the purpose of 
getting him here in order to enforce the attachment. 
It is not to the point to show that some one else, other 
than the person who sought to enforce and did enforce 
the attachment, had some indirect object in prosecut- 
ing the plaintiff. Even if that were made out it would 
avaii nothing, unless it could be shown that the persons 
who enforced the attachment were parties to that in- 
direct object, so that it might be established to the 
satisfaction of the court, that on their part, there was 
such fraudulent conduct, such abuse of the process of 
the court, as to justify the courtin saying that those 
who had so unduly used the process of the court by 
fraudulent and collusive conduct should not retain the 
benefit of it. Fraud on the part of the defendants 
must be established. I give no opinion at all as to 
whether there was reasonable or sufficient ground for 
taking these criminal proceedings. I do not in the 
least intimate an opinion that there was not. But 
assuming for the purpose of the argument that it is 
doubtful whether there was sufficient reason for tak- 
ing those criminal proceedings, assume, if you will, 
that it was ill-judged to take those proceedings. That 
is nothing. Possibly, if there was no ground for 
criminal proceedings, it may be a step; but what the 
court must be satisfied of, in order to discharge the 
order upon this ground, is, that there was a fraud on 
the part of the defendants who were seeking to enforce 
the attachment. The evidence does not in any way 
show, or in my mind lead to a suspicion, that the bank 
in what they did were authorizing Mr. Barnett to take 
these criminal proceedings for the purpose of enabling 
them to enforce their attachment, or in any way raise 
a suspicion of any such fraudulent conduct on the part 
of the bank, or those acting for the bank, as to justify 
the court in saying that there has been here an abuse 
of the process of the court, and upon that ground dis- 
charging the attachment. 
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James, L. J. The appeal will be dismissed with 
costs. 


Nore. — In the foregoing case the English Court of 
Appeal adopt a doctrine similar to that in Adriance v. 
Lagrave, 59 N. Y. 110, where a person extradited from 
France to this country was detained by arrest under 
civil process. It was there claimed by the defendant 
that the extradition proceedings were not in good 
faith but were fraudulently iustituted to bring him 
within the jurisdiction of the courts of New York. 
It appeared that the plaintiffs in the civil action were 
not concerned in the alleged fraud. The court held 
that there was no ground for setting aside the order of 
arrest; that in the absence of treaty stipulation there 
is no implied obligation, binding upon and enforceable 
by the State courts, not to detain an extradited person 
brought within their jurisdiction for any act criminal 
or civil committed prior to the extradition, except the 
crime specified in the proceedings under which he was 
surrendered. The New York Court of Appeals, in 
this decision, refer to the Cauldwell case, 8 Blatch. C. C., 
as sustaining the doctrine adopted. In United States 
v. Lawrence, 13 id. '295, United States Circuit Judge 
Benedict sustained a demurrer to a plea to the juris- 
diction, by the defendant to an indictment claimed to 
be for an offense other than that for which he had been 
indicted. In his opinion the judge refers to the cases 
of Lagrave and Culdwell as settling the question. In 
consequence of the decision in the Lawrence case, the 
English government refused, in February, 1876, to sur- 
render one Winslow, who was demanded by the United 
States on the charge of forgery, without an assurance 
that Winslow would not be tried for any other than 
the particular offense to which the proceedings related. 
The result of this action on the part of the English 
government led to an extended correspondence be- 
tween the two countries, and we believe, to a modifi- 
cation of the then existing extradition treaty. The 
position taken by the English government met our 
approval at the time, as it did that of a number of dis- 
tinguished jurists and writers upon international law. 

In the case above reported the English Court of Ap- 
peal seem to have disregarded the view maintained by 
Great Britain in tho Winslow case. See, upon this 
subject, 13 Alb. L. J. 345, the letters of Hon. W. B. 
Lawrence, 14 id. 85, 162, and 15 id. 224, the able 
and exhaustive articles of Dr. Spear, in 16, 17 and 18 
id., where every phase of the subject is carefully ex- 
amined. Commonwealth v. Hawes (Ky. Ct. Appeals), 


17 id. 325.— Ep. Aus. L. J. 
ali alenediiepseeanns 


NEW YORK COURT OF APPEALS ABSTRACT. 

MARITIME LAW—CONTRACT TO FURNISH SAILS TO 
VESSEL BUILDING, FURNISHED AFTER LAUNCHING, A 
LAND CONTRACT AND LIEN UNDER STATE LAW VALID.— 
A contracted to furnish sails to a schooner, which was 
being built. After the schooner was taunched, work 
continued upon it, it was drawn out of the water and 
put again upon the ways, and while there caulked, 
painted and fastened, and the sails in question fur- 
nished to it. The vessel was a sailing one, and the sails 
were furnished to complete its building, and were a 
part of its construction. Held, that the contract of A 
was a land contract, and a lien against the vessel could 
be enforced under the State law. The authorities are 
very clear that an agreement for the building and con- 
struction of a vessel is not maritime. Peoples’ Ferry 


Co. v. Beers, 20 How. (U. 8.) 402; Roach v. Chapman, 
22 id. 129; Morewood vy. Eneyuish, 23 id. 491; Edwards 
y. Elliot, 21 Wall. 532; Cunningham v. Hall, 1 Clifford, 
46; Young v. The Orphans, 2 id. 29. The cases, Shep- 
pard vy. Steele, 43 N. Y. 52; Brookman v. Hamill, id. 
554; Happy v. Mosher, 48 id. 313; King v. Greenway, 71 
id. 417, in the use of the words “before launching, 





while yet on the ways,’’ while “unfinished on the 
ways,’ when ‘‘not launched,’’ only refer to the facts 
existing in those cases, and not with any view of de- 
claring a rule that after launching every contract relat- 
ing to a vessel is purely maritime. No case holds that 
the work of building or constructing a vessel cannot 
proceed after the launch. Indeed, no case could hold 
that, for it is purely a question of fact. There is, in 
the case at bar, no difficulty in the conclusion that the 
sails were furnished as part of the process of construc- 
tion. In Roach v. Chapman, supra, an engine and 
boilers were furnished, and the court held that ‘a 
contract for building a ship or supplying engines, tim- 
ber or other materials for her construction, is clearly 
not a maritime contract.”’ If an engine is an essen- 
tial part of a vessel propelled by steam, why are not 
the sails an essential part of the construction of a 
sailing vessel? In Edwards v. Elliot, supra, the court 
say: ‘‘ No reason is perceived why a contract to build 
a ship, any more than a contract for the materials of 
which a ship is composed, or for the instruments or 
appurtenances to manage or propel the ship, should be 
regarded as maritime.’’ The contract in the case at 
bar was a land contract, and a lien under the State law 
would attach. Judgment affirmed. Wilson et al. v. 
Lawrence et al., appellants. Opinion by Finch, J. 
[Decided Nov. 9, 1880.] 

PUBLIC POLICY — MONEY PAID BY THIRD PERSON TO 
CREDITOR TO INDUCE HIM TO JOIN IN COMPROMISE NOT 
RECOVERABLE BACK. — Plaintiff, to induce defendants 
to unite with other creditors of the firm of N. & B., 
in the composition of its debts, gave to them his nego- 
tiable note fora portion of the debt due defendants, 
beyond the amount to be paid by the composition 
agreement. Defendants signed the agreement, trans- 
ferred the note to a bona fide holder, and plaintiff 
having been compelled to pay it brought this action to 
recover the amount paid. The complaint alleged that 
plaintiff was a brother-in-law of N., a member of the 
firm named, had an affection for him and was solicit- 
ous to aid him, and that defendants, knowing of these 
facts, took an unfair advantage and extorted the giv- 
ing of the note. Held, that the action was not main- 
tainable. Thecomposition agreement isan agreement 
between creditors; and a secret agreement by which a 
friend of the debtor undertakes to pay one creditor 
more than his pro rata share to induce him to join in 
the composition, is as much afraud upon the other 
creditors as if the agreement was directly between the 
debtor and such creditor. If the defendants were 
plaintiffs seeking to enforce the note, it is clear that 
they could not recover. Cockshott v. Bennett, 2 
Term Rep. 763; Leicester v. Rose, 4 East, 372. But if 
plaintiff has voluntarily paid the note he could not, 
according to the general principle applicable to exe- 
cuted contracts, void for illegality, have maintained 
an action to recover back the money paid. Nellis v. 
Clark, 4 Hill, 424. It was claimed that the general rule 
did not apply to money paid by the debtor or in his 
behalf, in pursuance of a secret agreement exacted by 
the creditor, in fraud of the composition, and the 
cases of Smith v. Bromley, 2 Doug. 696; Smith v. Cuff, 
6M. &S. 160, and Atkinson v. Denby, 7H. & N. 934, 
were relied upon to sustain this claim. But these 
cases go no further than to hold that the debtor him- 
self, or a near relative, who, out of compassion for him, 
pays the money upon the exaction of the creditor asa 
condition of his signing the composition, may be re- 
garded as having paid under duress and as not equally 
criminal with the creditor. They cannot be upheld 
on the ground simply that such payment was against 
public policy. It was conceded by Lord Mansfield, in 
Smith v. Bromley, that where both parties are equally 
criminal against the general laws of public policy the 
rule is potior est conditio defendentis. Lord Kenyon 
said, in Howson v. Hancock, 8 Term Rep. 575: ‘* There 
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is no case where money has been actually paid by one 
of two parties to the other upon an illegal contract, 
both being particeps criminis, where an action has been 
maintained to recover it back.’’ It is said in Cro. Jac. 
187, that ‘‘a man shall not avoid his deed by duress of 
a stranger.’’ This rule was applied in Robinson v. 
Gould, 11 Cush. 57, where a surety sought to plead the 
duress of his principal. The rule has been modified 
so as to allow a father to plead tho duress of his child, 
or a husband the duress of his wife, or a child that of 
his parent. Wayne v. Sands, 1 Freeman, 161; Bayley 
v.Clare, 2 Browne, 276; 1 Rolle’s Abr. 687; Jacobs’ L. 
Dict., *‘Duress.’”’ Plaintiff, in the case at bar, was in 
pari delicto with defendants, being only remotely re- 
lated by marriage to the debtor. Plaintiff cannot 
complain that defendants negotiated tho note so as to 
shut out the equities, as the words of negotiability 
therein show that its negotiation was contemplated 
when it was given. Judgment affirmed. Solinger, 
appellant, v. Earle. Opinion by Andrews, J. 
[Decided Nov. 9, 1880.] 


STATUTE OF LIMITATIONS— BEGINS TO RUN ON 
CHECK AT TIME OF MAKING IF DRAWER HAS NO FUNDS 
WITH DRAWEE.—Defendant gavo a check upon a bank 
where he had no funds at tho time or for more than 
six years thereafter. The check was not presented for 
payment until ten years after it was made. Leld, 
that the statute of limitations began to run at the 
time the check was made, and an action thereon 
against the maker was barred after six years. The 
rule is well established that if the drawer has no funds 
in the hands of the drawee, an action can be main- 
tained against the former without presentment or 
notice of non-payment. Mohawk Bank v. Broderick, 
10 Wend. 304; Fitch v. Redding, 4 Sandf. 130; Healy 
v. Gilman, 1 Bosw. 235; Johnson v. Bank of North 
America, 5 Robt. 554. The circumstance that the want 
of funds was the result of the fraudulent act of the 
drawer would not estop him from setting up the de- 
fense of the statute. In such a case tho check is due 
without presentment and demand. The breach of the 
contract is the cause of the action, and the statute 
begins to run fromthe time of such breach even if 
there is fraud on the part of tho defendant. East 
India Co. v. Paul, 1 Eng. L. & Faq. 44, 49; Battley v. 
Faulkner, 3 Barn. & Ald. 288; Whitehouse v. Fellowes, 
100 Eng. C. L. 795; Wilkinson v. Verity, L. R., 6 C. 
P. 206. Order affirmed. Brush, appellant, v. Barrett. 
Opinion by Miller, J. 

[Decided Nov. 9, 1880.] 


SURETYSHIP — WHAT NOTICE SURETY MUST GIVE TO 
CREDITOR TO COMPEL LEGAL ACTION AGAINST DEBTOR. 
—F., who stood in the relation of a surety for the pay- 
ment of a bond and mortgage not due, told plaintiff 
who held the mortgage, in January or February, to 
* collect that mortgage in the spring and not let it run 
over the time it is due.’”” There was nothing due and 
payable until the 23d of May in that year. Held, not 
a sufficient notice to plaintiff to release F. from lia- 
bility where plaintiff neglected to foreclose when the 
bond and mortgage became due. Plaintiff might well 
have understood defendant to mean that when the 
bond became payable payment should be asked, for he 
was not forced by the words used at the time when 
they were used to understand that collection by legal 
proceedings was meant. The doctrine that a surety 
may give the creditor notice to proceed against the 
principal, and if the latter refuses, to the damage of 
the surety, the obligation of the surety is discharged 
or diminished, is not a favorite in the law and is not 
accepted in all forums. 3 Kent’s Com. 124, notec. It 


was against opposition that it was adopted into the law 
of this State. 
394, 396, 397, 402; 
It is not one that is to be applied with laxity. 


See King v. Baldwin, 17 Johns. 384, 390, 
Colgrove vy. Tallman, 67 N. Y. 95, 99. 
It is 





certainly to be required that the surety deal fairly 
and plainly with the creditor and give him to know 
that he intends to put him upon his equitable duty. 
The notice to the creditor should clearly inform him 
that he is required to take proceedings in the courts to 
enforce the mortgage. Singer v. Troutman, 49 Barb. 
182, citing Remsen v. Beekman, 25 N. Y. 552. Judg- 
ment affirmed. Hunt v. Purdy et al., appellants. 
Opinion by Folger, C. J. 

[Decided Nov. 9, 1880.1 


TRADE-MARK—‘“*RyE AND ROCK” TO DESIGNATE 
MIXTURE OF RYE WHISKY AND ROCK CANDY NoT.—It 
is a rule in the law of trade-marks that the use of any 
name or symbol as a trade-mark must be new to make 
an exclusive right to use it as such. If the term has 
ever before been used as applicable to a like article, it 
cannot be exclusively appropriated. It is also a rule 
of that law that if the article is known to commerce 
in general by the term claimed as a trade-mark, the 
claim is ill-founded. It is also a rule that if the term 
employed indicates the nature, kind or quality of the 
article, instead of showing the origin of it, an ex- 
clusive right to the use of the term may not be main- 
tained. Plaintiff claimed as a trade-mark the words 
** Rye and Rock,” to designate as a beverage a mixture 
of white rock candy dissolved in rye whisky, and 
alleged that plaintiff had for ten years used the words 
to designate the mixture; that in 1877 defendants 
began to use the same words to designate a like mix- 
ture; that in 1878 the commissioner of patents granted 
plaintiff's application for a trade-mark in the words 
“Rye and Rock,” etc. Held, that under the rules 
above mentioned, plaintiff was not entitled to claim as 
a trade-mark the words mentioned to designate the 
mixture named. Judgment affirmed. Van Beil, ap- 
pellant, v. Prescott et al. Opinion by Folger, C. J. 
[Decided Nov. 9, 1880.] 


WILL — CONSTRUCTION — DEVISE TO WIFE WITH DIS- 
CRETION TO DEVISE TO CHILDREN GIVES HER FEE.—A 
will read thus, ‘‘1 do give and bequeath all my prop- 
erty, both real and personal, to my beloved wife Mary, 
only requesting her at the close of her life to make 
such disposition of the same among my children and 
grandchildren as shall seem to her good.” Held, that 
the wife took tho testator’s estate in fee and that the 
qualifying sentence would not be construed to create 
a trust. The tendency of modern decisions is not to 
extend the rule or practice which from words of doubt- 
ful meaning deduces or implies a trust. 2 Story’s Eq- 
Jur., § 1069; Lamb v. Eames, L. R., 10 Eq. Cas. 267. In 
re Hutchinson v. Tennant, L. R., 8 Ch. Div. 540, the 
doctrines set forth in the cases or text-books are sub- 
ject to the rule in Williams v. Williams, 1 Sim. (N. 8.) 
358, that ‘‘ the real question always is whether the wish 
or desire or recommendation of the testator is meant 
to govern the conduct of the party to whom it is ad- 
dressed, or whether it is merely an indication of that 
which he thinks would be a reasonable exercise of the 
discretion of the party, leaving it, however, to the 
party to exercise his own discretion.”’ This rule is ap- 
plied and illustrated in Bernard v. Minshell, Johns. 
Ch. (Eng.) 276, and in Howarth v. Dewell, 6 Jur. (N. 
8.) 1360, where a devise by a testator of all the residue 
of his property, real and personal, to his wife, with 
power to dispose of tho same among his children in 
her discretion, was held an absolute gift ‘to the wife. 
In Hutchinson vy. Tenant, supra, testator gave all his 
property to his wife ‘‘absolutely with full power to 
her to dispose of the same as she may think fit for the 
benefit of my family, having full confidence that she 
will do so.”” The court said: ‘* Both on principle and 
in consonance with the most modern authorities, I de- 
cide that the widow took absolutely.”” Judgment 
affirmed. Foose, appellant, v. Whitmore. Opinion by 
Danforth, J. 

[Decided Nov. 9, 1880.] 








476 


THE ALBANY LAW JOURNAL. 








cane 





UNITED STATES SUPREME COURT AB- 
STRACT. 


PATENT — RE-ISSUE BY COMMISSIONERS MUST BE FOR 
SAME INVENTION.—Under the statute in force in 1869 
and 1870, the commissioner of patents had authority 
to grant re-issues only in certain specified cases. These 
were whenever a patent was inoperative or invalid by 
reason of a defective or insufficient specification, or by 
reason of the patentee’s claiming as his own invention 
or discovery more than he had a right to claim as new, 
if the error had arisen by inadvertence, accident, or 
mistake, without any fraudulent or deceptive inten- 
tion. The commissioner was invested with authority 
to determine whether the surrendered patent was 
valid by reason of a defective or insufficient specifica- 
tion, or because the patentee had claimed more than 
he had a right to claim as new; and if he found such 
to be the case, and found also that the error had been 
due to inadvertence, accident, or mistake, without 
fraud, his decision was conclusive, and not subject to 
review by the courts. But the law did not confer 
upon him jurisdiction to grant a re-issue embracing 
new matter, or a broader invention than what was 
revealed by his original specification, or drawings, or 
models, except in some cases where there was neither 
model nor drawing. A re-issue for any thing more was 
therefore inoperative and void. Accordingly this 
court has repeatedly held, that if on comparing a re- 
issue with its original, the former appears on its face 
to be for a different invention from that described or 
indicated in the latter, it must be declared invalid. 
Seymour v. Osborn, 11 Wall. 544; Russell v. Dodge, 
93 U. 8. 461. In this case in the issue of an original 
patent for improvements in ovens, it appeared by the 
specifications that the products of combustion were 
carried on their way to the chimney through flues ex- 
terior to the oven proper and could not pass through it. 
In the re-issue the specifications showed that the pro- 
ducts of combustion passed through the oven. Held, 
a different invention, and the commissioner had no 
authority to grant a re-issue of the patent. Decree of 
U.S. Cire. Court Louisiana affirmed. Ball et al., ap- 
pellants, vy. Langles et al. Opinion by Strong, J. 
[Decided Nov. 15, 1880.] 


PRACTICE— TIME WHEN JUDGE MUST SIGN EXCEP- 
TIONS — WRIT OF ERROR BEFORE EXCEPTIONS SIGNED 
NO WAIVER—DATE OF SIGNATURE— EVIDENCE— 
PROOF OF BOUNDARY LINES BY REPUTATION —STATE- 
MENTS BY DECEASED PERSONS — ADVERSE POSSESSION 
—TRUE OWNER IN POSSESSION OF PART OF LOT.—(1) 
The rule requiring the presentation of bills of excep- 
tion for the signature of the judge within five days is 
not a rule which controls his action. He may depart 
from it in order to effectuate justice. Stanton v. 
Embry, 93 U. 8S. 552. It is a direction to the parties 
and it expressly reserves the power to enlarge the 
time. It is no doubt necessary that exceptions should 
be taken, and at least, noted before the rendition of 
the verdict, but the reduction of the bills to form, and 
the signature of the judge to the bills, required for 
their attestation, or as said in the statute of West- 
minster, “ for a testimony,”’ may be afterward, during 
the term. In practice it is not usual to reduce bills of 
exception to form and to obtain the signature of the 
judge during the progress of the trial. Nor is it neces- 
sary. The statute of Westminster did not require it. 
It would greatly and uselessly retard the business of 
courts were it required that every time an excep- 
tion is taken the progress of the trial should be stayed 
until the bill could be reduced to form and signed by 
the judge. For this reason it has always been held 
that the exception need only be noted at the time it is 
made, and may be reduced to form within a reason- 





able time after the trial is over. U. States v. Breit- 
ling, 20 How. 254; Stanton v. Embry, 93 U. S. 555; 
Dredge v. Forsythe, 2 Black. 568; Genesee v. Bonna- 
mer, 7 Wall. 565. (2) Defendants sued out this writ of 
error before the signature of the judge to their excep- 
tions was obtained. Held, that they did not thereby 
waive their exceptions. See Taylor v. Williams, 2 B. 
& Ad. 846; S. C., 6 Bing. 512, and 4 M. & P. 257. A 
contrary rule is not settled in England; nor is it as- 
serted in this country save in one New York decision. 
See Brown v. Bissell, 1 Doug. (Mich.) 273; also Witbeck 
v. Waine, 8 How. Pr. 433. (3) The bills were not signed 
nune pro tunc, but appeared on their face to have been 
signed ten days after tho trial. Held, not an objection. 
The date of the signature was at most an irregularity. 
Dictum to the contrary effect in Walton v. United 
States, 9 Wheat. 657, disapproved of. See Ex parte 
Bradstreet, 4 Pet. 107; Neece v. Healey, 23 Ill. 416; 
Illinois R. Co. v. Palmer, 24 id. 416; Dean v. Gridley, 10 
Wend. 254; Hollowell v. Hollowell, 1 Monroe, 130; 
Hughes v. Robertson, id. 215. (4) A witness called to 
prove the location of private lands was allowed to tes- 
tify that one M., a surveyor, had, while absent from the 
lands in question, told him the location and direction 
of certain boundary lines which M. said to witness he 
(M.) had surveyed, and witness was allowed to state 
what the declarations of M. were. Held error. Elli- 
cott v. Pearl, 10 Pet. 412; Bartlett v. Fmerson, 7 Gray, 
74; 5 Metc. 223; Long v. Cotton, 116 Mass. 414; Bender 
v. Pierce, 27 Penn. St. 335. The conclusions to which 
a great majority of the decisions of State courts lead 
upon this subject is this: In questions of private 
boundary, declaratious of particular facts, as distin- 
guished from reputation, made by deceased persons, 
are not admissible, unless they were made by persons 
shown to have had knowledge of that whereof they 
spoke, or persons on the land, or in possession of it 
when the declarations were made. To be evidence, 
they must have been made when the declarant was 
pointing out or marking the boundaries or discharging 
some duties relating thereto. A declaration which is 
a mere recital of something past is not an exception 
to the rule that excludes héarsay evidence. The Texas 
decisions do not essentially vary this rule. George v. 
Thomas, 16 Tex. 74; Blaythe v. Sutherland, 3 McCord, 
258; Stroud v. Springfield, 28 Tex. 649; Spear v. Coate, 
3 McCord, 229; Weller v. Carroll, 29 Tex. 333; Evans 
v. Hunt, 34 id. 111; S. C., 49 id. 311; Smith v. Russell, 
7 id. 247. (5) While when a person enters upon un- 
occupied land, under a deed or title, and holds ad- 
versely, his possession is construed to be co-extensive 
with his deed or title, and the true owner will be 
deemed to be disseized to the extent of the boundaries 
described in that title, still, his possession beyond the 
limits of his actual occupancy is only a constructive 
one. If the true owner be at the same time in actual 
possession of part of the land, claiming title to the 
whole, the constructive possession is in him of all the 
land not in the actual possession of the intruder, and 
this though the owner’s actual possession is not within 
the limits of the defective title. ‘* The reason is plain. 
Both parties cannot be seized at the same time by the 
same land under different titles. The law therefore 
adjudges the seizure of all that is not in the actual oc- 
cupancy of the adverse party to bim who has the better 
title.’ Clarke v. Courtney, 5 Pet. 354. In Altemus v. 
Long, 4 Penn. St. 254, it was ruled that though actual 
possession under a junior title of part of a tract of 
land, which interfered with an older grant, gave pos- 
session of the whole to the holder of the junior title, 
yet a subsequent entry of the true owner upon any 
part of his land was an ouster of the intruder from 
what he had in constructive possession merely. There 
is no authoritative decision that is in conflict with 
this. Judgment of U. 8S. Circ. Ct., W. D. Texas, re- 
versed and new trial granted. Humnnicut et al., plaint- 
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iffs in error, v. Peyton et al. 
[Decided Nov. 15, 1880.] 


TRIAL — EXCEPTIONS ON.--Where a counsel at trial 
asked of the court to give a charge, consisting of four 
propositions, which were set out, and ‘“‘ which instruc- 
tions,” according to the bill of exceptions, ‘‘ the court 
refused to give,’’ and the counsel excepted, held, that 
according to the well-settled rule of this court, if 
either of these four propositions were erroneous, or in 
other words, if all the charge thus asked was not sound 
law, the court did right in refusing the prayer which 
presented them asa whole. See Johnson v. Jones, 1 
Black, 120; Harvey v. Tyler, 2 Wall. 338; Lincoln v. 
Claflin, 7 id. 139; Brown v. Taylor, 93 U. 8S. 54. 
Judgment of U.S. Circ. Ct., W. D. Tennessee, affirmed. 
United States v. Hough et al. Opinion by Miller, J. 
[Decided Nov. 15, 1880.] 


Opinion by Strong, J. 





KANSAS SUPREME COURT ABSTRACT. 
JULY TERM, 1880.* 


DELIVERY — WHAT DOES NOT CONSTITUTE — UN- 
GATHERED CROP. — A., being the owner of sixty acres 
of ungathered corn, and in debt to B. in a certain 
amount, and to L. in another sum, made an agreement 
with them, by which he was to deliver to B.,in satis- 
faction of his debt, 500 bushels of corn, the same to be 
gathered by B., outof the said sixty acres, and a pair 
of mules upon which L. held a chattel mortgage, and 
also to deliver to L., on the latter’s farm, and to be 
weighed on his scales, corn to the amount of $250, at 
the price of fifteen cents per bushel, and in the rise up 
to twenty cents per bushel, on the delivery of which 
L. was to credit his claim against A. with $250, and to 
release his lien upon the mules. There was no separa- 
tion of the corn, and it was estimated that there would 
be corn enough to satisfy the agreement with B. and 
L., and also what A. should want for his own use. 
After some of the corn had been delivered to L. (but 
how much is not shown), a constable, with an execu- 
tion against A., levied upon thirty acres of standing 
corn, being a part of the corn above mentioned, and of 
the value of $240. L. thereupon brought replevin, 
claiming to be the owner. Held, that upon the facts 
as stated, no delivery and no separation having been 
made, and both price and number of bushels as yet 
unsettled, the title had not passed away from A., and 
L. could not maintain his action. Bailey v. Long. 
Opinion by Brewer, J. 


PARENT AND CHILD —STEP-CHILD. —It is well set- 
tled, that in the absence of statutes, a person is not 
entitled to the custody and earnings of step-children, 
nor bound by law to maintainthem. Yet if astep- 
father voluntarily assumes the care and support of a 
step-child, he stands in loco parentis; and the pre- 
sumption is, that they deal with each other as parent 
and child, and not as master and servant; in which 
case the ordinary rule of parent and child will be held 
to apply, and neither compensation for board is pre- 
sumed on the one hand, nor for services on the other. 
Smith v. Rogers. Opinion by Valentine, J. 


—_>__—_—_. 


CALIFORNIA SUPREME COURT ABSTRACT. 
SEPTEMBER, 1880. 


APPURTENANCE— RIGHT TO TAKE WATER BY CON- 
DUIT FROM CONDUIT OF ANOTHER.—L., who owned 
land with a dwelling-house and buildings thereon, 
acquired by deed from defendant, a water company, 
so much water as could be conveyed through a half- 
inch pipe which tapped the pipes of defendant. By 





* To appear in 24 Kansas Reports. 





the deed L. was granted expressly the privilege of 
alienating this right. To utilize this water he con- 
structed « tank cistern and bath-room in the said 
dwelling-house which were supplied with the water. 
He also used it in irrigating the land. L. thereafter 
conveyed the land to another, through which convey- 
ance plaintiff acquired title thereto. Subsequently 
L. conveyed to T. the water right. Held, that the 
right to water was appurtenant to the land at the 
time L. conveyed it, and passed to his grantee, and 
defendant had no right to deprive plaintiff of water. 
Appurtenants may be of a corporeal or incorporeal 
nature. Jackson v. Stryker, 1 Johns. Ca. 284. In 
Nicholas v. Chamberlain, Cro. James, 121, Croke says: 
“Tt is held by all the court, upon demurrer, that if 
one erects a house, and builds a conduit thereto in an- 
other part of his land, and conveys water by pipes to 
the house, and afterward sells the house with the ap- 
purtenances, excepting the land, or sells the land to 
another, reserving to himself the house, the conduit 
and the pipes pass with the house, because they are 
necessary and appurtenant thereto.”” An appurtenant 
is that which belongs to another thing, but which has 
not belonged to it immemorially. 1 Ventris, 407; Coke 
on Litt. 121 b, and 122 a; Moore, 682. ‘‘ Appurtenant 
denotes annexed or belonging to; but in law it denotes 
an annexation which is of convenience merely and not 
of necessity, and which may have had its origin at any 
time, in both of which respects it is distinguished 
from appendant.’’ Abb. L. Dict., ‘‘ Appurtenance.” 
An appurtenance may be annexed at any time. It is 
the nature and use of the thing annexed which makes 
it appurtenant or not, as the case may be. Farmer v. 
Ukiah Water Co. Opinion by Sharpstein, J. 


EvIDENCE— EXCEPTION TO TESTIMONY OFFERED IN 
GROSS NOT GOOD IF ANY OF TESTIMONY COMPETENT. — 
Where a mass of evidence is offered as an entirety and 
part of it is competent and part incompetent, an ob- 
jection to it as an entirety should not be sustained. 
Upon this subject there is aconflict of opinion. In New 
York and Pennsylvania it has been held, that if an offer 
contains any matter not admissible as evidence, the 
whole may be rejected. Hosley v. Black, 28 N. Y. 444; 
Gardner v. Barden, 34id. 436; Wharton v. Douglass, 76 
Penn. St. 273. Butin Alabama and Maryland, and in 
the Supreme Court of the United States, the contrary 
is held to be the more correct rule. In Buffington v. 
Cook, 39 Ala. 66, a motion was made to exclude from 
the jury all the indorsements on an execution; but a 
part of them was legal evidence, and the court said: 
“Tf a portion of the testimony was illegal, the court 
was not bound to separate the legal from the illegal 
evidence, but might properly overrule the whole mo- 
tion.’’ In Carroll’s Lessee v. Granite Manufacturing 
Co., 11 Md. 403, and Curtis v. Moore, 20 id. 97, the rule 
is thus declared: ‘‘ When an offer is made of a mass of 
evidence complex in its character, and the whole of it is 
objected to in such case, if any part of it is admissible, 
it is error to exclude the whole.’’ In Moore v. Bank 
of the Metropolis, 13 Pet. 302, itis said: ‘“‘It is the 
duty of the party taking exceptions to the admissi- 
bility of evidence to point the part out excepted to, 
when the evidence consists of a number of particulars, 
so that the attention of the court may be drawn to the 
particular objection. If the exception covers any ad- 
missible evidence, it is rightly overruled.’’ Board of 
Education v. Keenan. Opinion by McKee, J.; Mc- 
Kinstry, J., dissented. 


RECEIVER— WHERE MORTGAGE CONDITIONED THAT 
MORTGAGEE MAY TAKE POSSESSION UPON DEFAULT, 
RECEIVER MAY BE APPOINTED IF DEFAULT OCCURS.— 
A mortgage given by a railroad company provided that 
in case of default in the payment of the principal or 
interest secured thereby, the mortgagees might take 
possession of the mortgaged railroad. Held, that in 
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case of such default a court having equity powers 
might appoint a receiver. In Shaw v. Norfolk County 
R. Co., 5 Gray, 162, a railroad corporation conveyed all 
its property and franchises to three trustees, by deed, 
conditioned to be void on payment of certain bonds 
issued by the corporation, and stipulating that the 
directors might, upon any breach of conditions, take 
possession and apply the net proceeds to the purpose 
of the trust; and it was held that it was competent for 
a court of equity to appoint a receiver. In Shipley v. 
Atlantic & St. Lawrence R. Co., 55 Me. 395, a mortgage 
was executed by the railroad company to trustees,and it 
was stipulated therein if the company should at any 
time fail to pay the interest or principal of the bonds 
according to their tenor, the mortgagees might take tho 
mortgaged property into theiractual possession, man- 
age and control the same, and apply the net income and 
proceeds thereof to the payment of such interest and 
principal. The court held that it had jurisdiction to 
decree a specific performance of the stipulation in the 
mortgaged property for the non-payment of the bonds. 
In American Bridge Co. vy. Heidelbach, 94 U. 8. 798, a 
company, to secure the payment of its bonds, mort- 
gaged its property and the rents, issues, and profits 
arising therefrom, with the provision that if there was 
default in paying the interest, the mortgagees might 
take possession of the property, manage the same, and 
receive and collect all rents and claims due and to be- 
come due to the company. The court said: ‘In this 
case, upon the default which occurred, the mortgagees 
had the option to take personal possession of the mort- 
gaged premises, or to file a bill, have a receiver ap- 
pointed, and possession delivered to him. In either 
case the income would thereafter have been theirs.” 
To the same effect are the text-books: ‘A court of 
equity has jurisdiction to order a specific performance 
of a stipulation in a railroad ‘mortgage authorizing the 
trustees to take possession of the mortgaged property 
for the non-payment of the bonds secured, and a bill 
in equity is the proper form of proceeding to compel 
the company and its agents to deliver possession to the 
trustees.’’ Jones on Railroad Sec., § 401. Sacramento 
& Placerville Railroad Co. v. Superior Court of San 
Francisco. Opinion by Morrison, C. J. 
—_4______—. 


FINANCIAL LAW. 

CouPON BONDS— HOLDER NOT BOUND TO PRESENT 
COUPON WITHIN A REASONABLE TIME AFTER DUE. — 
Plaintiff below held a coupon bond issued by defend- 
ant below, the Williamsport Gas Co. One of the 
coupons read thus: ‘*The Williamsport Gas Company 
will pay the bearer, at the banking-house of Kirk, 
MacVeagh & Co., West Chester, Penn., on the first day 
of December, 1875, twenty dollars, being six months’ 
interest on bond No. 18. $20. T. Coryell, Treasurer.” 
The firm of Kirk, MacVeagh & Co. was dissolved and 
succeeded by the Brandywine Bank, which occupied 
the same place of business as the firm and retained 
many of its accounts, among others that of the inter- 
est on the bond of plaintiff. On the 29th of November, 
1875, the defendant remitted tothe bank sufficient to 
pay all of the coupons on its bonds, due on December 1, 
1875. The bank paid all the coupons presented up to 
December 22, 1875, when it became insolvent. Plaintiff 
did not present his coupon above mentioned anywhere 
for payment until March 3, 1377, when ho presented it 
to defendant. Held, that defendant was liable for the 
amount of the coupon. The corporation which issues 
a coupon bond is in the position of the maker of a 
promissory note, not of the drawer of acheck or Dill 
of exchange. There is no obligation on the holder to 
present and demand it within a reasonable time. The 
same rule applies to the coupons just as long as he can 
hold on to the bond without requiring payment. The 





coupon is nothing but an acknowledgment of interest 
due, and is but an incident of the principal. It is 
attached to the bond and may be detached from it for 
the convenience of the holder. The possession by the 
corporation is evidence of its payment. The banking- 
house at which it was made payable were the agents 
of the corporation, and the holder could not lose in 
any event by its insolvency. Pennsylvania Supreme 
Court, June 14, 1880. Williamsport Gas Co. v. Pinker- 
ton. Opinion per curiam. 


Usury — COMPOUND INTEREST — CONDITION FOR 
ATTORNEY’S FEE. —(1) In the absence of evidence to 
the contrary, the law will not presume that a contract 
is usurious. Mills v. Johnson, 23 Tex. 329. (2) Com- 
pound interest is not, of itself, usurious. Mills vy. 
Johnson, 23 Tex. 329; Louis v. Paschal, 37 id. 318; 
Miller v. Boles, 11 Conn. 495; Turner v. Miller, 1 Eng. 
(Ark.) 468; Wilcox v. Hawland, 3 Pick. 169; Brown v. 
Brent, 1 Hen. & M. (Va.)4. It is the usual practice 
with us to render judgment for the principal and in- 
terest then due, and this new principal to bear interest ; 
this has been expressly decided not to be unlawful. 
Frazier v. Campbell, 5 Tex. 275; Coles v. Kelsey, 13 id. 
78. (3) If acontract is lawful in other respects a con- 
ditional stipulation to pay the usual attorneys fees, in 
the event suif has to be instituted to enforce it, would 
be legal and founded upon a valuable consideration. 
Such fees, though not an el it of damages in an 
ordinary suit for the collection of money, can be made 
such by express contract. Roberts v. Palmore, 41 Tex. 
617. Texas Supreme Court, September, 1880. Miner 
v. Paris Exchange Bank. Opinion by Bonner, J. 

———_ > —_____ 
INSURANCE LAW. 

LIFE POLICY— VESTED INTEREST OF BENEFICIARY 
IN. —S. took a life policy upon his life, by the terms of 
which the amount of insurance was made payable upon 
the death of 8S. to his wife E., and in case of her death 
before his decease, the same was to be paid to his chil- 
dren. The wife E. died intestate, during the life of S., 
leaving two children, the fruit of her marriage. Be- 
fore her death, S. had paid and performed all that was 
stipulated to be done on his part in the contract of 
insurance. S.remarried as a second wife L., by whom 
he had one child. He, after such marriage, surren- 
dered the policy and took in its place a policy made 
payable to L. to her sole and separate use and benefit. 
This was done without consent of the children of S. 
Held, that the surrender by S. was without authority 
and the children were not thereby deprived of their 
rights under the original policy. Held, also, that his 
children included the issue by both marriages. The 
general rule upon the subject, is this: ‘* That a policy 
of life insurance, and the money to become due under 
it, belong, the moment it is issued, to the person 
named in it as beneficiary, and that there is no power 
in the person procuring the insurance, by any act of 
his, by deed or by will, to transfer to any other person. 
Tho person designated in the policy is the proper per- 
son to receipt for and to sue for the money. The prin- 
ciple is that the rights under the policy become vested 
immediately upon its being issued, so that no person 
other than those designated in it can assign or surren- 
der it, and that in such assignment or surrender all the 
persons must concur, or the interest of those not con- 
curring is not affected.” Bliss on Life Ins. (2d ed.), 
§§ 317, 337. This is held to be the rule in Succession of 
Kegler, 23 Lon. 550. The transaction on the part of S. 
was in the nature of an irrevocable and executed vol- 
untary settlement upon his wife and children of the 
sum secured to be paid by the policy at his death, con- 
ditioned that the same should be to her for her benefit 
should she survive him; but if not, then the same 
should be paid to his children, or, if minors, to their 
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guardian, for their sole use and benefit. Nothing re- 
mained to be done on his part to make the intended 
gift of the policy to the beneficiaries therein named 
complete and effectual as against himself and all mere 
volunteers claiming under him. In paying for the 
insurance and procuring the policy to be issued, pay- 
able, in express terms, upon his death, to his wife E., 
if then living, and if not, to his children, for their sole 
use and benefit, without any condition or stipulation 
reserving aright to change or alter any of the terms 
of the agreement, he did all that could well be done, 
under the circumstances, in the execution of an inten- 
tion to vest in his said appointees the entire interest 
in the policy, and all rights thereunder. Adams v. 
Brackett’s Ex’r, 5 Metc. 280; Landrum vy. Knowles, 22 
N. J. Eq. 594. What he did was a clear and distinct 
act, wholly divesting himself of all ownership or con- 
trol over the money paid for the insurance, disclaiming 
any interest in the policy, or intention to take or hold 
it for himself or his legal representatives, at the same 
time putting it beyond his power so to do by the stipu- 
lation obligating the company to pay the sum insured, 
whenever it should become due, to such of the persons 
named in the policy as might then be entitled thereto 
by itsterms. Taking the delivery of the policy from 
the company, under these circumstances, can only be 
construed as an act of acceptance for the designated 
beneficiaries, and his subsequent holding of the same 
as that of a naked depositary, without any interest, 
for those entitled thereto. Minnesota Supreme Court, 
September 24, 1880. Ricker v. Charter Oak Life Insur- 
ance Co. Opinion by Cornell, J. 


— FOR BENEFIT OF CHILD —CONSTRUED TO IN- 
CLUDE GRANDCHILD —STIPULATION IN POLICY CON- 
TRAVENING CHARTER OF COMPANY — LIFE POLICY 
CONSTRUED LIKE A WILL. —(1) The charter of a Ma- 
sonic life insurance company provided for the raising 
of afund which should ‘be paid for the benefit of 
the widow and children’’ of deceased members, and 
that ‘‘the fund created for the benefit of the widow 
and children of deceased members shall be paid to 
them by said company as soon as it can be collected, or 
to their trustee, in the discretion of the company; 
subject, however, to be appropriated for their benefit, 
equally, according to the will of the deceased member; 
or if he should leave no widow or child, then to be 
appropriated according to his will; or if he makes no 
will, or leaves no widow or child, it shall rest and re- 
main in the company, and be added to its capital stock, 
or be appropriated as they may deem expedient.”’ C., 
at the time of his death, held a certificate of member- 
ship in the company.. When he procured it he wasa 
widower and had only two children. Both died dur- 
ing his life; one‘without issue and the other leaving 
one child. C. left a will devising his residuary estate 
to his executor in trust, to be invested during the life 
of one of his children for her benefit, and after her 
death to be disposed of as directed in the will. No 
mention was made of the insurance fund. Held, that 
D., the grandchild of C., was entitled to the fund, and 
not the executor. To the general rule that the word 
“child’’ does not embrace a grandchild, there are two 
exceptions. First, where a will or writing would 
otherwise be inoperative, or the manifest intention 
would be defeated; or second, whena will or writing 
shows by other words, that the word was not used in 
its ordinary and proper sense, but in a more extended 
sense. This case falls within the first exception. If 
it was held that it did not, then, when a member dies 
intestate, and without wife or child, the proceeds of 
his membership are forfeited to the company, even 
though he may leave lineal descendants surviving. 
No construction should be adopted which would lead 
to such consequences. A life policy for the benefit of 





testament, is in the nature of a testament; and in 
construing it, the courts should treat it, so far as pos- 
sible, as a will; as, in so doing, they will more nearly 
approximate the intention of the person, the destina- 
tion of whose bounty is involved in such cases. It is 
manifest, from the charter, a member of the company 
has no personal interest in his membership, and that 
his personal representative, as such, can never take 
any interest in it after his death. This is shown by 
the provision that if the member has no widow or 
child surviving, and no will, the fund shall vest in the 
company; and the further provision that the proceeds 
of the membership shall not be liable for the debts of 
the member. The charter gives a mere power of ap- 
pointment in case he has neither wife nor child, and 
he has no interest whatever in the fund, and it did not, 
therefore, pass under a will merely disposing of all 
estate, but in which no mention is made of the fund 
to arise from his membership. 4 Kent, 327. (2) A stip- 
ulation in the certificate of membership was, ‘‘to pay 
to said Crofoot’s daughters, Anna and Lou. Crofoot, 
or his assigns, or as he may direct by will,” ete. Held 
invalid. Itis not in the power of the company, or of 
the member, or of both, to alter the rights of those 
who by the charter are declared to be the beneficiaries, 
except in the mode and to the extent therein indicated. 
Masonic Insurance Company v. Miller’s Adm’r, 13 
Bush, 494. Kentucky Court of Appeals, October 4, 
1880. Duvall vy. Goodson. Opinion by Cofer, C. J. 


————_~>__—_ 
CORRESPONDENCE. 


Banks’ REVISED STATUTES. 


Editor of the Albany Law Journal: 

Messrs. Banks & Brothers have published a sixth 
edition of the Revised Statutes of the State of New 
York, edited by George W. Cothran, for which I, along 
with other members of the profession, pay twenty dol- 
lars. The first volume is prefaced with the Constitu- 
tion of the United States. What purports to be the 
thirteenth amendment to that instrument may be 
found at page 32 of Vol. I, and it is given in the fol- 
lowing words: 

“ ARTICLE XIII. 

“Section 1. Slavery, being incompatible with a free 
government, is forever prohibited in the United States, 
and involuntary servitude shall be permitted only asa 
punishment for crime. 

**Sec. 2. Congress shall have power to enforce the 
fomnantng section of this article by appropriate legis- 
ation.” 

The real thirteenth amendment to the Constitution 
of the United States reads as follows: (R. S. U. S., 2d 
ed., p. 30.) 

“Sec. 1. Neither slavery nor involuntary servitude, 
except as a punishment for crime, whereof the party 
shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdic- 
tion. . 

“Sec. 2. Congress shall have power to enforce this 
article by appropriate legislation.” 

Is it possible that Mr. Cothran, or the publishers, or 
whoever else may be responsible, have taken the same 
liberties with the statute laws of New York as he or 
they have taken with the Constitution of the United 
States? or have they confined their attentions of this 
character to the former instrument? 

Respectfully, Wm. L. Roya. 

New York Ciry, Dec. 1, 1880. 


SHADE TREES IN VILLAGE STREETS. 


Editor of the Albany Law Journal: 

The charter of an incorporated village gives the 
directors (trustees) power to lay out, alter, repair and 
improve the streets, highways, lanes and alleys within 
the bounds of said village, and to cause the same to be 


the family of the person procuring it. though not aj guttered and curbed. A street in the village with the 
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paved way for teams and sidewalks for footmen, gut- 
tered and curbed between the two, has shade trees of 
twenty years’ growth, or more or less, standing in the 
sidewalk near the gutter. Have the adjoining pro- 
prietors any right to the shade trees standing on the 
sidewalks, which the village authorities are bound to 
respect? Can the village directors, under the power 
given them by statute, cut the shade trees down, for 
the sake of widening the wagon track, and contracting 
the sidewalk, or to straighten a bend in the gutter? 
Will you, or some of your keen thinkers, who are more 
familiar with village rights, answer? 
EGBERT WHITAKER. 
Sauacerties, N. Y., Dec. 1, 1880. 


Justices’ Costs. 


Editor of the Albany Law Journal: 

The specific fees of justices of the peace for issuing 
summonses, granting adjournments, entering judg- 
ments, etc., are reasonable and should not be changed ; 
but the law of costs, as applicable to these officers, need 
amendment in two respects: 

First. The limitation of costs should be removed. 
As Mr. Throop rightly says in his Justices’ Manual (p. 
96): “*The justice of the limitations of the amount of 
the costs is questionable. As costs in a justice’s court 
consists of actual and necessary expenses only, there 
seems to be no sound reason why the successful party 
should not always recover the full amount thereof.’’ 

Second. A reasonable per diem trial compensation 
should be established. The fee of 75 cents for the trial 
of an issue of fact is grossly inadequate; nor does the 
fee for swearing witnesses compensate for this inade- 
quacy. The latter fee in one day may amount to but 
20 cents; it often does not exceed 50. For trying an 
issue of fact where the defendant appears, the justice 
should receive $2 aday—the same compensation as 
that which town clerks, assessors, commissioners of 
highways, and overseers of the poor receive for their 
services. In the trial of a case, justices work as hard 
as these officers, and frequently more hours in a day; 
and there is no good reason why they should not be as 
well paid. Thespecific fees are generally for services 
rendered on days other than that on which the trial 
takes place and therefore do not pay for the trial ser- 
vices. Nor would this proposed change greatly in- 
crease the cost of litigation in justices’ courts. Most 
contested cases are finished in one day. To the cost of 
these it would add but $1.25; and in those cases that 
should continue more than one day litigants would not 
object to allowing the justice $2 for each day’s extra 
service. When sitting as a court of special sessions 
the justice receives $1 for each day necessarily spent 
in the performance of his duty, and in civil cases, when 
trying an issue of fact where the defendant appears, 
he should likewise be allowed a reasonable per diem 
compensation. 

I hope that our lawyers who are honored with seats 
in the Legislature will bring about the needed changes 
herein indicated. JUSTICE. 

SHERBURNE, N. Y., Nov. 26, 1880. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Dec. 7, 1880: 

Judgment affirmed with costs— Woodruffs v. Impe- 
rial Fire Insurance Company of London; Lockwood v. 
| ae gage a Long v. Bussell; Hand vy. Kennedy; 

wrt v. Smith.——Judgment reversed and new trial 

nted, costs to abide event — Palmer v. Brady.— 
rder affirmed with costs— Bedford v. Fields.— 
Orders of General Term and Special Term reversed 
and motion granted with costs of appeal to General 
Term and this court — Veeder v. Baker.—Motion to 
set aside judgment denied with $10 costs— Veeder v 





The following order was made in the Court of Ap- 
peals December 8, 1880: 

It is Ordered, That this court adjourn on Thursday, 
Dec. 23, instant, at 1:30 Pp. M; that it convene on Mon- 
day, the 17th day of January, 1881, at 10 o’clock, A. m., 
at the court room in the oid Capitol, at Albany; that a 
new calendar be made for that term, upon which the 
clerk will place only causes in which notices of argu- 
ment, with proof of service for that term, are filed 
with him on or before the 3d day of January, 1881; 
that on and after Monday, the 20th day of December, 
instant, for the rest of the term now running, no da 
calendar will be made up, but causes will be called, 
beginning on that day with the first one in order of 
general calendar number, not before that disposed of, 
and the last paragraph of Rule XXI will be applied 
and enforced. 

The paragraph referred to reads as follows: ‘“* When 
any cause shall be regularly called for argument, and 
no other disposition shall be made thereof, the appeal 
shall be dismissed without costs, and an order shall be 


entered accordingly,”’ etc. 





NOTES. 
HE current number of the Law Magazine and Re- 
view is exceedingly interesting. It has leading 
articles on Jurisprudence and the Amendment of the 
Law, by Lord Advocate McLaren; Private Bill Legis- 
lation; Professor Holland's “Jurisprudence” and 
Codification —~a very acute review by Arthur Tilley; 
Foreign judgments — assumed jurisdiction over non- 
resident aliens, by F. T. Piggott. Our countrymen 
fare very well in this number; there is a very compli- 
mentary review of Mr. Thompson’s Liability of Stock- 
holders in Corporations, and the editor, in speaking of 
the prima facie right of a fugitive to undisturbed and 
protected asylum, says, ‘‘ the true doctrine, we hold, is 
that laid down by Dr. Spear in his able and lucid work 
on Extradition.”’ The Criminal Law Magazine and 
the Southern Law Journal and Reporter are com- 
mended, and the editor also has a good word for our- 
selves. 

The New York Tribune’s London correspondent, 
speaking of the late Chief Justice Cockburn, says: 
‘* Nobody disputes the brilliancy and variety of Cock- 
burn’s talents, but the bar never recognized him asa 
great lawyer, and a powerful sect of society always 
denied him admission. Right Hon. Sir George Jes- 
sel, Master of the Rolls, perhaps the ablest lawyer of 
this generation, in pronouncing the formal panegyric 
in court, conspicuously omitted to praise his judicial 
qualifications. Several judges during the week com- 
plained severely of the indiscriminate laudation of the 
press, criticising Cockburn’s absence of sound learn- 
ing, his excessive love of display and eagerness to pre- 
side at sensational cases. Society remembers against 
Cockburn some early scandals and the life-long irregu- 
larity of his domestic relations; nevertheless, it is true 
that he was exceedingly welcome in many influential 
circles, and will be long remembered for his shining 
conversational gifts...——The English trial calendars 
must be ina bad way. The Daily Telegraph says they 
are “abnormally conjested.’’ The Telegraph must 
havea medical student reporting for it. 


A convention of the judges for the revision of the 
Supreme Court rules will be held in this city on the 
15th inst. It is important to have a thorough revision 
of the rules, and the judges would be glad to receive 
suggestions for amendments, which may be sent to 
Hon. Wm. L. Learned, of this city, any time before 
the 15th inst. In this way defects in the present rules 
might be pointed out which otherwise might escape 
attention, and thus the judges may be materially 
aided in their labor. 
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CURRENT TOPICS. 





UR highly-esteemed contemporary, the Kentucky 

Law Reporter, advocates a change in the jury sys- 
tem, which has at least the merit of originality. It 
says: ‘‘We would suggest that twelve jurors be 
appointed by the governor for each Circuit, and paid 
areasonable salary for a fixed and definite term. 
This jury would travel about the Circuit in the same 
manner as the Circuit judge; they would generally 
be totally disinterested, and holding office by ap- 
pointment would never decide for political purposes. 
By experience such a jury could learn to sift the 
true from the false testimony in almost every in- 
stance; by practice they would become expert in 
weighing testimony and judging of the credibility 
of witnesses. Their verdicts would be sooner ren- 
dered, and more often in the right, for their judg- 
ments would be the result of the deliberations of 
twelve men, whose every day business and study 
was such as to make their judgment peculiarly 
quick and accurate in such matters.” This seems 
to us the most impolitic change ever suggested. It 
seems to demand unanimity, and yet relies upon ex- 
pertnes3. This being so, one man would do just as 
well as twelve, and better, because he would never 
disagree; therefore, the judge would be the better 
arbiter of fact than the standing jury. Deliver us 
from all professional jurymen, and all professional 
arbiters of fact ! Give us the system of verdicts in 
civil cases pronounced by nine of twelve jurors, and 
a selection of jurors like that obtained by a struck 
jury, and we will ask nothing better. We simply 
need greater intelligence in jurors, and a less arbi- 
trary demand for unanimity. 


It is to be hoped that the mental likeness of the 
late Lord Chief Justice Cockburn drawn by the 
London Truth is not a faithful portraiture. Accord- 
ing to this representation he had not a profound 
knowledge of the law; but “he possessed a univer- 
sality of genius;” ‘‘ he never hesitated to bring home 
toa jury his opinion;” ‘‘ he let no one forget he was 
chief justice of England;” ‘‘he talked often of the 
cases he was trying or likely to try;” he defended 
duelling. In short, he was a man of the world, 
‘‘equally at home on the deck of a yacht, at the 
dinner table of artists, in the drawing-room of 
fashionable beauties.” An opinionated, garrulous, 
fighting, sailing, flirting, dilettanti chief ‘justice is 
hardly to our taste. A ‘‘universal genius” on the 
bench is generally extremely objectionable. His 
physical portraiture by the same journal is more 
engaging: ‘‘ At about half-past four or five o’clock 


on most afternoons when the courts were sitting in 

Westminster, a little old man, shabbily dressed, 

and — except for the bright piercing glance with 
Vor. 22.— No. 25. 








which he now and then eyed a passer-by — singu- 
larly insignificant in appearance, might have been 
met wending his way along Waterloo-place and 
Piccadilly. Those who, an hour before, had seen 
the lord chief justice of England in his court, ar- 
rayed in wig and ermine, and listened to him, as, 
in a soft musical voice, he rendered some knotty 
point of law as clear as crystal, would hardly have 
recognized him as the same man.” We can scarcely 
accept Jruth’s estimate that in him ‘“‘ the bench has 
lost its brightest ornament,” and it is evident that 
the bar and the bench do not think so. 


The late lord chief justice was unquestionably a 
man of great versatility of talents, acuteness, elo- 
quence, and social charms. But these very accom- 
plishments unfitted him for his high office, and he 
had not the profound knowledge of law which his 
post demanded. We need seek no further than our 
last English legal exchanges for proof that he was 
that very dangerous character, an advocate on the 
bench. The Law Journal says: ‘‘ His charges to 
juries were masterpieces of popular oratory; and 
there was little chance for the most skillful counsel 
if the lord chief justice became cénvinced of the 
duty to sum up against him.” And the Law Times 
says: ‘It is equally certain that, whilst he carried 
on to the bench this high code of honor, the very 
loftiest sentiments which could animate a judge, 
the deepest regard for his office, and the keenest 
sense of its responsibilities, he never thoroughly 
shook off the passion of the advocate. If there is 
one fault which can be laid to his charge as a judge, 
it is that with too rapid a judgment he formed his 
opinion, basing it frequently upon the evidence and 
bearing of particular witnesses. The opinion formed, 
it was put forward in the summing up with the art 
of the advocate, repressed more or less, but still 
perceptible, and occasioning sometimes the impres- 
sion that the scales of justice had not been held 
with that absolute impartiality which is essential to 
the strict administration of the law. No one who 
has attempted the perusal of the summing up in 
the Tichborne case —an effort which the lord chief 
justice subsequently published separately, and which 
in itself forms a volume — can fail to perceive with 
what dexterous skill the case for the defense was 
broken down. And again, no one who followed 
the course of that trial, with its frequent conflicts 
between the bench and the bar, could honestly say 
that the outrageous conduct of the prisoner’s coun- 
sel was altogether unprovoked. If any doubt had 
ever existed in the minds of the jury, the demeanor 
and the summing up of the chief justice told them 
very plainly that they must convict.” This same 
passion for advocacy led him into unseemly pam- 
phlet or newspaper controversies with Mr. Taylor on 
the law of the res geste, arising upon his lordship’s 
ruling in the Bedingfield case, and with Lord Pen- 
zance, on the law of the jurisdiction of the courts 
in respect to ecclesiastical questions, in which the 
ultimate court overthrew the judgment which his 
lordship had delivered and defended. 
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It is apparent that this extraordinary man must 
be ranked with Erskine and Brougham rather than 
with Holt and Mansfield. And yet he sinks below 
the level of the first-named great men, because his 
life was never perfumed and dignified by devotion 
to reform in his chosen profession. His name is not 
imperishably connected with the championship of a 
broader liberty and the advocacy of a humaner jus- 
tice. He even was strenuously opposed to the re- 
forms in procedure which have recently taken place 
in England. The Solicitors’ Journal remarks: ‘‘ We 
may be permitted to regret that the failings inci- 
dent to such a temperament and genius as his, to 
the long possession of a great and dignified office, 
and to advancing age, did not suffer him to unite 
his name with the promotion of a reform the prin- 
ciples of which he had long advocated.” 


In short, while we recognize in this brilliant man 
many of the attributes of genius, and do not regard 
him as altogether out of place on the bench, yet it 
must be confessed that he was not of the material 
out of which chief justices ought to be made. The 
Law Times justly observes: ‘‘A vast deal of first- 
rate work is done in our courts of first instance 
without much recourse to profound legal knowl- 
edge. The complicated interests of modern society 
constantly call for the exercise of such talents as 
those of the late lord chief justice, and a judge 
who possesses such talents, whilst he cannot justly 
be called great in the recognized acceptation of that 
term, attains toa position upon the bench unique 
and brilliant.” And we unhesitatingly subscribe to 
the same journal’s opinion that although the late 
lord chief justice emulated the great men who had 
occupied his seat, he never attained to the standard 
of Holt and Mansfield. 


A correspondent of the London Law Journal has 
made up the following instructive table showing the 
number of actions for trial in the common-law di- 
visions; and the state of the business of the courts 
in the years ending respectively October 31, 1876, 
1877, 1878, and 1879: 





1876 | 1877 | 1878 | 1879 





Number of remanets from previous 
536 756, 1,128 674 


2,276) 2,318 2, 146 2, 301 


2,812| 3,074) 3,274) 2, 975 


Number of actions entered for trial. . 








Number pe actions Ay Mimhanse baie 





953) 1,372) 1, 100 
y order...... 58 285; 204 
Number be remanets for want "of time 
to try. ° 688, 926) 389 548 
Number of actions withdrawn....... 794, 859) 1,017; 858 
Number of actions struck out........ 194} 191} 203) 146 
Standing over for further considera- q 











tion of judgment.... ..........6 fee .ees 





The foregoing, we infer, were at Westminster 
alone. During the same period the number of ac- 
tions tried or otherwise disposed of at Assizes was 
as follows: 1876, 1,285; 1877, 1,413; 1878, 1,330; 
1879, 1,248: During the same period, of 4,784 ac- 


tions tried at Westminster and on Circuit, there 





were only 418 during the four years above referred 


to above £500; whilst the number involving £500 
and under was 4,366; and, of this last number, 
3,764 were cases in which no more than £200 was 
recovered. These statistics will assist in forming 
a conclusion as to the comparative amount of law 
business in England and New York. 


Mr. Banks, the late publisher of our Court of 
Appeals Reports, has been executing a swan song 
upon the expiration of his contract. His contract 
expired at noon of the 14th inst., and anticipating 
a loud call for volumes at the contract price of 48 
cents, he cleverly shut up his store far a day and a 
half beforehand, and thus laughed at the crowds of 
applicants. But as his contract obliged him to 
keep the reports always on sale at a book-store in 
this city, under a penalty of $100 for every failure, 
recoverable by the persons aggrieved, and as about 
fifty persons vainly called for the books, it is appa- 
rent that the laugh will soon be on the other side of 
his mouth. This conduct is of a piece with the de- 
fiant, disobliging, and lawless manner in which Mr. 
Banks has always carried himself in respect to this 
contract, and shows the wisdom of the State officers 
in awarding the new contract to other persons. It 
would hardly seem that Mr. Banks can have his gen- 
eral business interests much at heart, or can have 
any desire to retain the respect of his legal custom- 
ers and the public. 

acelin 


NOTES OF CASES. 





N Foose vy. Whitmore, ante, 475, our Court of Ap- 
peals construed the following provision in a 
will: ‘‘I do give and bequeath all my property, 
both real and personal, to my beloved wife, Mary, 
only requesting her at the close of her life to make 
such disposition of the same among my children 
and grandchildren as shall seem to her good.” They 
held that the wife took the testator’s estate in fee 
and that the qualifying sentence would not be con- 
strued to create a trust. A similar question was 
passed upon in Williams v. Worthington, 49 Md. 572. 
The testator provided as follows: ‘‘It is my will 
and desire, and I hereby devise and bequeath all my 
property, real, personal, and mixed, to my dear 
wife, E. A., and her heirs and assigns forever, and 
it is my request and desire that my said wife, E. A.., 
should by last will and testament devise and be- 
queath all of said property at her death, remaining 
in her possession, to my friend, B. W., and to E. 
W., their heirs and assigns forever, share and share 
alike.” Held, that this did not create any trust, 
but that E. A.’s estate was absolute. This was put 
on the ground that the subject of the supposed 
trust was uncertain, as it was only of property ‘‘re- 
maining” at the wife’s death. The court said: ‘If 
the precatory words had related to the whole of the 
property devised to her, there are many decided 
cases which hold that the words indicating the ulti- 
mate disposition which the testator desired her to 
make would charge the property with a trust in 
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favor of the persons named, notwithstanding the 
gift to her was in fee. Such are the cases of Wace 
v. Mallard, 21 L. J. Ch. 355; Gully v. Cregoe, 24 
Beay. 185, and Shovelton v. Shovelton, 32 id. 143.” 
In Bland v. Bland, 2 Cox’s Ch. Cas. 349, the devise 
was in fee, with the request ‘‘as to the said prem- 
ises, or so much thereof as he (the devisee) shall 
stand seized of at the time of his death.” Lord 
Hardwicke decided that the previous devise in fee 
imported a power in the devisee to diminish the 
property. He said: ‘‘It was the same as if the tes- 
tator had said: I leave it to you to dispose of it as 
you think fit, but I will be glad if you will give so 
much as you can spare, so and so.” In Wynne v. 
Hawkins, 1 Bro, Ch. 179m, the will provided: ‘‘ And 
as I shall leave behind me, over and above the said 
legacies, only sufficient for a decent maintenance 
for my loving wife, Mary Wynne, by whose pru- 
dence and economy I have saved the greatest part 
of the fortune I shall die possessed of, not doubting 
but that she will dispose of what shall be left at her 
death to our two grandchildren; all the rest and 
residue,” etc., ‘‘I give and bequeath to my loving 
wife, Mary, hereby constituting and appointing her 
sole executrix.”” The lord chancellor said: ‘‘If the 
intention is clear what was to be given, and to 
whom, I should think the words ‘not doubting’ 
would be strong enough. But where in point of 
context it is uncertain what property was to be 
given, and to whom, the words are not sufficient, 
because it is doubtful what is the confidence which 
the testator has reposed, and where that does not 
appear the scale leans to the presumption that he 
meant to give the whole to the first taker.” In 
Pushman v. Filliter, 3 Ves. 7, the testator gave the 
residue, etc., of personal estate to his wife, ‘‘ desir- 
ing her to provide for my daughter, Anne, out of 
the same, as long as she, my said wife, shall live, 
and at her decease, to dispose of what shall be left 
among my children, in such manner as she shall 
judge most proper.” It was decided that no trust 
was created by the will in favor of the children; 
that it was an absolute gift of the property to the 
wife, to be disposed of to any use she might think 
fit, subject only to a trust in favor of, the testator’s 
daughter Anne. In Wilson v. Major, 11 Ves. 204, 
there was an absolute gift to the wife, ‘upon full 
trust and confidence that she would make proper 
distribution of what effects may be left in money, 
goods, or otherwise, to his (testator’s) children.” 
It was held that the wife took the absolute estate, 
unfettered by a trust. See, also, Cowman v. Harri- 
son, 17 L. & Eq. 290, the language of Lord Eldon 
in Tibbits v. Tibbits, 19 Ves. 656; and Anderson v. 
Hammond, 2 Lea, 281; 8. C., 31 Am. Rep. 612. 








An interesting discussion of the question of privi- 
leged communication arose in the Maryland Court of 
Appeals, at April term, 1880, in Maurice v. Worden. 
The action was for a libel alleged to have been con- 
tained in an indorsement written by the defendant 
upon a letter of the plaintiff tendering his resigna- 
tion of the position of teacher of French in the 





United States Naval Academy of Annapolis. The 
letter was addressed to the defendant as an cfiicer 
in the United States Navy, and then in command 
and authority over the Naval Academy, to be by 
him transmitted to the secretary of the navy. The 
official regulations of the navy required the defend- 
ant to ‘‘state his opinion in writing, by indorsement 
or otherwise in relation to” the resignation. The 
plaintiff argued that the indorsement was conse- 
quently absolutely privileged, and the court below 
so held, but this was reversed on appeal. The court 
adopted Starkie’s enumeration of communications 
absolutely privileged, although false, malicious, and 
without reasonable or proper cause, as follows: 
‘‘Communications made in the course of judicial 
proceedings, whether civil or criminal, and whether 
by a suitor, prosecutor, witness, counsel, or juror; 
or by judge, magistrate or person presiding in a 
judicial capacity of any court or other tribunal, 
judicial or military, recognized by and constituted 
according to law; and so also communications made 
in the course of parliamentary proceedings, whether 
by a member of either House of Parliament, or by 
petition of individuals who are not members, pre- 
sented to either House or to a committee thereof.” 
Folkhard’s Starkie, § 688, and authorities there 
cited. The court said: ‘‘ Beyond this enumeration 
we are not prepared to go. The doctrine of abso- 
lute privilege is so inconsistent with the rule that a 
remedy should exist for every wrong, that we are 
not disposed to extend it beyond the strict line 
established by a concurrence of decisions.” Citing 
Cook v. Hill, 3 Sandf. 349, and disapproving the de- 
cision in Dawkins v. Lord Paulett, L. R., 5 Q. B. 94, 
but approving the dissenting opinion of Cockburn, 
C. J. The court declined to consider the question 
whether the government could have been compelled 
to produce the paper in question, because it was vol- 
untarily produced. They held, however, that the 
indorsement had a qualified privilege, because made 
in the line of duty, and that there could be no re- 
covery without proof of malice or want of proba- 
ble cause. Citing Garrett v. Dickerson, 19 Md. 450; 
White v. Nicholls, 8 How. 267; and Dickson v. Earl ° 
of Wilton, 1 F. & F. 419, which is quite in point. 
See leading article, 21 Alb. L. J. 825; and id. 108. 
On a new trial a few days ago a verdict was directed 
for defendant. 


In State ex rel. Soares v. Hebrew Congregation, “ Dis- 
persed of Judah,” 30 La, Ann, 205, it was held that 
a mandamus will not lie to compel a religious society 
to restore to membership one who had been expelled 
by a decree of the legally constituted church judi- 
catory, on account of an alleged violation of some 
law of the society ; and the ground that such restora- 
tion is necessary to enable him to enjoy the right of 
sepulture acquired by him as a member is prema- 
ture. The court remarked: ‘‘ The entire separation 
of Church and State is not the least of the evi- 
dences of the wisdom and forethought of those who 
made our National Constitution. It was more than 
a happy thought —it was an inspiration. But al- 
though the State has renounced all authority to con- 
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trol the internal management of any church, and 
refuses to prescribe any form of church government, 
it is nevertheless true that the law recognizes the 
existence of churches, and protects and assures 
their right to exist, and to possess and enjoy their 
powers and privileges. Of course wherever rights 
of property are invaded, the law must interpose 
equally in those instances, where the dispute is as 
to church property as in those where it is not, and 
it also takes note of, but does not itself enforce, the 
discipline of the church, and the maintenance of 
church order and internal regulation. The law 
does not assume, and will not declare, that a par- 
ticular religious association is more truly the church 
than another, but each and all of them are permitted 
to make their own regulations, and to enforce them 
in the manner each has provided for itself.” In 
Watson v. Jones, 13 Wall. 679, the court say: ‘‘ The 
law knows no heresy, and is committed to the sup- 
port of no dogma, the establishment of no sect. 
The right to organize voluntary religious associa- 
tions to assist in the expression and dissemination 
of any religious doctrine, and to create tribunals 
for the decision of controverted questions of faith 
within the association, and for the ecclesiastical 
government of all the individual members, congre- 
gations, and officers within the general associations, 
is unquestioned, All who unite themselves to such 
a body do so with an implied consent to this gov- 
ernment, and are bound to submit to it. But it 
would be a vain consent and would lead to the total 
subversion of such religious bodies, if any one ag- 
grieved by one of their decisions could appeal to 
the secular courts and have them reversed. It is of 
the essence of these religious unions, and of their 
right to establish tribunals for the decision of ques- 
tions arising among themselves, that those decisions 
should be binding in all cases of ecclesiastical cog- 
nizance, subject only to such appeals as the organism 
itself provides for.” On the poiat of the right of 
sepulture, in the principal case, the case of Guibord 
was cited; upon which the court remarked: ‘‘It is 
sufficient to say, in disposing of this part of the 
complaint, that Guibord was dead, and the object 
of the proceeding in his case was to procure the in- 
terment of his body in that part of the Montreal 
cemetery which was consecrated, whefeas the re- 
lator has happily no present need of enforcing his 
claim to burial anywhere, and non constat but that 
before he does need it, he will have his ban of ex- 
communication removed, and be restored to full 
fellowship in the congregation.” 
A 
LIABILITY OF CORPORATIONS FOR 
ACTIONS INVOLVING MALICE. 








T has been held in two recent cases that a corpo- 
ration is liable to an action for a malicious 
prosecution conducted by its agents. Williams v. 
Planters’ Ins. Co., 57 Miss. 759; Carter v. Howe Ma- 
chine Co., 51 Md. 290. The same was held in 
Wheeless v. Second Nat. Bank, 1 Baxt. 469; 8S. C., 
25 Am. Rep. 783. 
The leading case on this precise question is Good- 





speed v. East Haddam Bank, 22 Conn. 530, holding 
the doctrine of the principal cases. Church, C. J., 
delivered the prevailing opinion, in which Waite, 
J., concurred; Ellsworth and Hinman, JJ., dis- 
sented; Storrs, J., having tried the cause below, 
did not sit. Church, C. J., said: ‘‘ These institu- 
tions have so multiplied and extended within a few 
years, that they are connected with, and in a great 
degree influence, all the business transactions of 
this country, and give tone and character, to some 
extent, to society itself. We do not complain of 
this; but we say, that as new relations from this 
cause are formed and new interests created, legal 
principles, of a practical rather than of a technical 
or theoretical character, must be applied.” ‘‘The 
views of the old lawyers, regarding the real nature, 
power, and responsibilities of corporations, to a 
great extent, are exploded in modern times, and it 
is believed that now these bodies are brought to the 
same civil liabilities as natural persons, so far as 
this can be done practically, and consistently with 
their respective charters. And no good reason is 
discovered why this should not be so; nor why it 
cannot be done, in a case like this, without violat- 
ing any sensible or useful principle.” ‘‘ But after 
all, the objection to the remedy of this plaintiff 
against the bank in its corporate capacity, is not so 
much that as a corporation it cannot be made re- 
sponsible for torts committed by its directors, as 
that it cannot be subjected for that species of tort 
which essentially consists in motive and intention. 
The claim is, that as a corporation is ideal only, it 
cannot act from malice, and therefore cannot com- 
mence or prosecute a malicious or vexatious suit. 
This syllogism or reasoning might have been very 
satisfactory to the schoolmen of former days; more 
so, we think, than to the jurist who seeks to dis- 
cover a reasonable and appropriate remedy for every 
wrong. To say that a corporation cannot have mo- 
tives and act from motives, is to deny the evidence 
of our senses, when we see them tlius acting, and 
effecting thereby results of the greatest importance, 
every day. Andif they can have any motive, they 
can have a bad one; they can intend to do evil as 
well as to do good. If the act done is a corporate 
one, so must the motive and intention be. In the 
present case, to say that the vexatious suit, as it is 
called, was instituted, prosecuted, and subsequently 
sanctioned, by the bank, in the usual modes of its 
action; and still to claim that although the acts 
were those of the bank, the intention was only that 
of the individual directors, is a distinction too re- 
fined, we think, for practical application.” 

The contrary view was taken in Owsley v. Mont- 
gomery & West Point Railroad Co., 37 Ala. (N. 8.) 
560. The court there said: ‘‘It was supposed at 
one time that an action fora tort would not lie 
against a corporation. But this idea has been long 
since exploded, and the tendency of the law in our 
day is to extend the application of all legal reme- 
dies to corporations, and to assimilate them, as far 
as possible, in their legal duties and responsibilities, 
to individuals.” ‘‘ But it seems to be the law, that 
inasmuch as a malicious motive and a criminal in- 























tent cannot be attributed toa corporation, in its 
corporate capacity, it is not indictable for those 
crimes, of which malice or some specific criminal 
intent is an essential ingredient.” ‘‘The distinc- 
tion seems to be between acts injurious in their 
effects, and for which the actor is liable without re- 
gard to the motive which prompted them, and con- 
duct, the character of which depends upon the mo- 
tive, and which apart from such motive cannot be 
made the ground of a legal responsibility. If this 
distinction is well taken, it would follow that since 
a corporation, as such, is incapable of malice, it is 
not liable to be sued fora malicious prosecution.” 
‘*And such appears to us to be the better opinion, 
although we are aware that there are authorities 
which seem to sustain the idea that an action for a 
malicious prosecution may be maintained against a 
corporation.” This is founded on Childs v. Bank, 
17 Mo. 213, and on dicta in Stephens v. Midland 
Counties Co., 10 Exch. 352, and McLellan v. Cum- 
berland Bank, 24 Me. 566. 

The case of Gillett v. Mo. Valley R. Co., 55 Mo, 
315; S. C., 17 Am. Rep. 653, limits Childs v. Bank: 
of State of Missouri, 17 Mo. 213, which had denied 
the liability of corporations for assault and battery, 
malicious prosecution, or slander; and admits that 
corporations may be liable in such actions, if the 
act comes within the purview of their charter pow- 
ers and is within the scope of the agent’s authority, 
or is ratified. But the alleged malicious prosecution 
there being a criminal prosecution for embezzle- 
ment, it was held that this was not within the scope 
of the corporation’s general or special powers, and 
therefore the action would not lie. 

On the authority of the Gillett case, the case of 
Iron Mountain Bank v. Mercantile Bank, 4 Mo. App. 
505, holds that a corporation may be liable for a 
malicious prosecution, and says ‘‘there has been a 
complete change in the rulings in this respect since 
Childs v. Bank of Missouri was determined.”’ The 
case of Carter v. Howe Machine Co., supra, was ex- 
actly like the Gillett case in circumstances, and it 
was held that although a corporation is liable to an 
action for malicious prosecution, yet in such a case 
the agent must be shown to have express authority 
for his act, or it must have been ratified. 

The doctrine of the principal cases was held in 
Vance v. Erie Ry. Co., 32 N. J. L. 334. The court 
rested upon English cases, hereinafter cited, and 
said: ‘‘If actions for malicious libel, for vexatious 
suits, for vexatiously and maliciously obstructing 
another in his business, for willful trespasses, and 
for assault and battery, in each of which the mo- 
tives and intent of the mind are directly involved, 
can be maintained against a corporation aggregate, 
no reasons, founded on principle, can be suggested 
why an action for malicious prosecution should not 
also be sustainable against a corporation.” ‘‘ When 
the nature of the action is considered, it comes 
strictly within the principles by which the actions 
above enumerated are maintainable.” ‘‘To hold a 


corporation amenable to this particular action is 
strictly in accordance with well-settled legal prin- 
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ciples.” The action ‘‘involves nothing more than 
a wrongful act intentionally done.” 

The same was held in Fenton v. Wilson Sewing 
Machine Co., 9 Phila. 189, where the authorities are 
exhaustively reviewed. So in Copley v. Grover & 
Baker Sewing Machine Co., 2 Woods, 494 (Alabama 
Federal Circuit), where the Owsley case was disap- 
proved. The court said: ‘“ It is not true that a cor- 
poration has no mind. Its mind is the joint pro- 
duct of the minds of its officers and directory in a 
united organization, and in point of fact corpora-. 
tions bring into their service the highest order of 
ability and the best executive talent in the country.” 
This is rested chiefly on Railroad Co. v. Quigley, 21 
How. 202. 

In Stevens v. Midland County Ry. Co., 10 Exch. 
352, Alderson, B., obiter expressed an opinion that 
the action would not lie, but the decision was put 
on another ground. In Whitfield v. Ry. Co., E. B. 
& E. 115, Lord Campbell overruled a demurrer in 
such an action, observing ‘‘there may be great 
difficulty in saying that under certain circumstances 
express malice may not be imputed to and proved 
against a corporation.” 

A corporation is civilly liable for vexatiously ob- 
structing one’s trade, Green v. London Omnibus Co., 
7 C. B. (N. 8.) 290; for assault, Hast Counties Ry. 
Co. v. Broom, 6 Exch. 314; Moore v. Fitchburgh 
Railroad, 4 Gray, 465; Hanson v. European & N. A. 
Ry. Co., 62 Me. 84; 8. C., 16 Am. Rep. 404; Mc- 
Kinley v. Chicago, ete., R. Co., 44 Iowa, 314; 8. C., 
24 Am. Rep. 748; Passenger R. Co. v. Young, 21 
Ohio St. 518; 8. C., 8 Am. Rep. 78; for false im- 
prisonment, Owsley v. R. Co., supra; for libel, 
Phila., etc., R. Co. v. Quigley, 21 How. 202; for nui- 
sance, First Baptist Church v. R. Co., 5 Barb. 79; 
and may be indicted for obstructing a highway, 
Reg. v. Gt. North of Eng. Ry. Co., 9 Q. B. 315; for 
libel, State v. Atchison, 3 Lea, 729; 8S. C., 31 Am. 
Rep. 663; for Sabbath breaking, State v. Balt. & C. 
R. Co., 15 W. Va. 362, post; and may be punished 
for contempt, People v. Albany & Vt. R. Co., 12 
Abb. Pr. 171; 5. C., 20 How. Pr. 358. 





OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 


VI. 


HE governmental relations existing at the outbreak 
of the Revolution between England and her trans- 
Atlantic colonies were very different from what they 
had been in the preceding century. The English Con- 
stitution, the product of purely local conditions and 
agencies, had not originally contemplated colonization, 
for it was built up with the feudal system which de- 
manded a certain contiguity between the lord para- 
mount and his feudataries. 

The vast intervening distance of America rendered 
such acontiguous relation impossible, except in theory ; 
here the king was compelled either to delegate some 
portions of his prerogatives by written mandates, or 
authorizations, to resident governors and agents, or 
else to parcel out these distant dominions by formal 
grants, after the established precedents, such as coun- 
ties palatine or the remnant of the duchy of Nor- 
mandy. Those written delegations, or grants, as they 
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narrowed the powers of the governing classes and de- 
fined the rights of the colonists, came finally to be 
considered colonial Constitutions, and it is easy to 
discern that they gave a vast impetus to the Anglo- 
American conceptions of constitutional government, 
and perhaps even suggested the formal constitutions 
of the Revolutionary period. By the beginning of the 
eighteenth century, the colonial governments, judi- 
catories and jurisprudence had become somewhat set- 
tled, and the early pretensions of the crown corre- 
spondingly restricted. 

The original motive of the American Revolution—a 
motive not difficult to discern, but in a juristic sense, 
most importaut to remember — was the vindication of 
the paramount rights conferred by the colonial Con- 
stitutions. The Revolution, at last, became a neces- 
sary protest against the violations of what had come 
to be considered as the fundamental law. A careful 
regard to the motive of the Revolution, is observable 
in the frame of the first State government erected by 
the Constitution of 1777, on the ancient law of the 
land. This Constitution imposed no violent changes; 
it preserved much that was old, and that which was 
new harmonized well with that which was old. It is 
not necessary to this conclusion to maintain that the 
mere externals of the former government remained 
after the Revolution, for externals of government are 
secondary; there may be, under liberal guises, most 
violent tyrannies and e converso. It may be said that 
the new form of government was founded in pursu- 
ance of the original motive of the Revolution, because 
it was founded on those institutions of the common 
law which have unquestionably been the progressive 
forces of the Anglican type of law and liberty, and 
for which the colonists always distinctly contended. 
This consummation of the original motive of the Revo- 
lutionists may be termed the jurisprudential lesson of 
the Revolution. 

Prior to the outbreak of the Revolution, the king 
was here, as elsewhere in his dominions, parens 
patrie, a constituent part of the provincial legisla- 
ture, the general conservator of the peace, tho foun- 
tain of justice, the generalissimo of the provincial 
armed forces, and the fountain of all honors, offices 
and privileges. All this he was, not in a purely theo- 
retic sense, but in a juridical sense and in the sense of 
the colonial Constitutions. He was the prosecutor for 
all crimes and offenses of acertain grade, because it 
was he who was injured, and it was his peace and dig- 
nity which were offended. These notions, feudal 
though they were, entered largely into the practical 
conceptions of the colonial jurisprudence, and it is 
impossible to account for certain features of our pres- 
ent jurisprudeuce without areference to them. The 
practical deposition of the king was an overt act of 
the Revolution, and for a time all his functions, powers 
and dignities essential to government were vested in 
revolutionary and temporary governments by commit- 
tees, delegates and congresses; but on the establish- 
ment of the State government, they were, in this 
jurisdiction, distributed under the State Constitution. 
It is this historical fact which has caused so many 
feudal notions and abstractions to survive side by side 
with an opposed democracy. Our jurisprudence is a 
mosaic of many textures, one of which is the feudal 
conception of law in certain of its relations. 

Actual hostilities between the king and Parliament 
on the one side, and the united colonies on the other, 
began with the battle of Lexington and Concord on 
the 19th of April, 1775. At the commencement of the 
struggle temporary governments by committees and 
congresses were formed in New York. (Butler's Const. 
Hist’y N. Y. 48.) On the 10th of May, 1776, the Con- 
tinental Congress recommended that those colonies 
which were without a sufficient form of government 
should adopt some suitable government. This resolu- 








tion was read in the Provincial Congress, then sitting 
at the City Hall in New York, on the 24th day of May, 
1776, and a committee was appointed to consider the 
matter (Jour. Prov. Cong.); they reported, ‘‘ that the 
right of framing, creating aud new modeling civil 
governments is and ought to be in the people.’’ Doubt- 
ing their power to form a government, the Provincial 
Congress recommended the election of new deputies, 
who should be constituted specially for such a purpose. 
The new Congress having been accordingly elected, 
met at the Court-House in White Plains, Westchester 
county, on the 9th day of July, 1776, and on the next 
day changed the title of the Congress of the Colony 
to that of the ‘* Convention of the representatives of the 
State of New York.”’ 

On the 16th of July, New York being closely beset by 
the British forces, the convention postponed the forma- 
tion of a State government until August following. 
Meanwhile, all magistrates and officers of justice were 
requested to exercise their respective offices, provided 
that all processes and proceedings were under the au- 
thority and in the name of the State of New York. This, 
it will be perceived, was a formal substitution of the 
State, that vague nomen generalissimum,* for the king, 
who had ceased to be here the fountain of justice, the 
offended prosecutor of crimes and the general conserva- 
tor of the peace. When the convention, pursuant to 
its adjournment, met in August, a committee was ap- 
pointed to take into consideration a plan for institut- 
ing and framing a State government. (Journ. Prov. 
Cong., Aug. 1, 1776.) On the 13th of March, 1777, the 
first section of the Constitution was agreed to; but 
the debates on the various sections continued at ad- 
journed meetings until Sunday, the 20th of April, 1777, 
when the entire instrument was finally adopted and 
promulgated as the supreme law of tho State. 

Were the particular reasons which occasioned the 
adoption of the various sections of the first Constitu- 
tion better known than they now are,it would, ina 
desultory sketch like the present, be impossible to dis- 
cuss them in detail. But, owing to circumstances, 
much of the necessary material for such a discussion 
is wholly wanting; it is supposed by some antiquari- 
ans that a considerable portion of the minutes and 
memoranda of the first committee on government are 
yet extant, though but one fragment is either printed 
or attainable. (Col. of N. Y. Hist. MSS., Revolution- 
ary Papers, Vol. I, p. 552.) It is more easy to credit 
this when we reflect that as late as 1818, over forty 
years after its adoption, the State did not possess tho 
original Constitution; it was in the hands of a private 
gentleman. (Assembly Journ., Feb. 11, 1818, p. 156.) 
Even the principal authorship of the State Constitu- 
tion—though generally attributed to Mr. Jay —is 
uncertain. There is specific proof that Mr. Jay ob- 
jected to some of its provisions (N. Y. Col. Rev. Pa- 
pers, 678); and it is asserted in the late history 
published from the manuscript of the Tory Judge 
Jones, that the historian William Smith, who later on 
deserted the popular cause, was its main author. (1 
Jones’ Hist’y N. Y., p. 143.) However this may be, 
all must concede the inspiration of its text. It is un- 
necessary to pursue the historical aspect of the Con- 
stitution farther; the late Centennial has added much 
to the literature of the subject. (See Stevens’ Birth 
of the Empire State, 3 Mag. Am. Hist’y, 1; O’Conor’s 
Centennial Address before the N. Y. Hist. So., 1877; 
Centennial Celebration of the State of N. Y., Weed, 
Parsons & Co. ; see, also, Butler’s Outline of the Const. 
Hist’y of N. Y.; Address of Chan. Kent before N. Y. 
Hist. So., December 6, 1828; Sparks’ Life of Morris; 
Life of John Jay, by his son.) 

The first Constitution of this State was a statute 

* Used formerly in England to designate the government 
under Cromwell. 
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enacted by the suffragists of the old province, acting 
through a convention delegated for the express pur- 
pose. It is not difficult to discern that this instrument 
was the product of the common law, for the termin- 
ology and the peculiar institutes, the ear-marks of 
the common law, are visible in its every line. Such 
changes as it imposed were the inevitable results of 
historical forces applied to colonial conditions. There- 
fore its construction and its development must be 
read, as its framers intended, by the light of the accu- 
mulated experience and history of the common law in 
this country andin England; or else, sophists, Consti- 
tution-menders and empiricists will ultimately subvert 
what remains of it, possibly to substitute something 
better, but probably something worse. 

Few of the features of the first Constitution were 
novel. There is perhaps no better illustration of this 
fact than Sparks’ accidental commentary, contained 
in the “ Life of Gouverneur Morris” (1 Vol., p. 121): 
Speaking of the formation of the State government, 
this author says: ‘The greatest difficulty was experi- 
“enced in determining where to lodge the power of 
“‘appointing officers both civil and military, and by 
‘*what mode this power should be exercised. No won- 
“der that this should prove a perplexing topic to new 
“beginners in the art of government-making, and 
“especially when a plan embracing many original and 
“untried features was to be contrived. It was easy to 
“form a practical system for regulating the powers 
‘“‘and proceedings of the executive, Legislature and 
‘*judiciary, as far as the specific duties of each were 
‘concerned, and also the electoral franchise — because 
‘“*there were very good models in several of the old 
“colonial governments, and experience afforded all 
“necessary light.’’ This is a startling commentary on 
the novel features of the new Constitution, for it 
would seem that the judicature, the Legislature and 
the executive, the three great branches of government, 
were left substantially to the old model, while the 
main attention of the founders of the new government 
were directed to the method of appointing the place- 
men. But, yet, this was not an oversight; it was the 
result of design. The Revolutionary statesmen were 
not doctrinaires; they were wise and patriotic. It 
would have been as easy a task to have overthrown the 
old institutions as it was to preserve them; for the 
new Constitution was not submitted to the people and 
it was enacted ina time of great public excitement. 
The reason why so many of the former features of 
government were retained, is explained by the reply 
of John Adams to Mr. Turgot’s strictures on the re- 
semblance of the American Constitutions to the Eng- 
lish model. He says, in substance, that the colonial 
plans of government were retained after the Revolu- 
tion because they were founded in nature and reason, 
and the people were attached to their familiar features. 
(Adams’ Am. Const., 1 Vol., p.5.) The Revolution 
was not waged against these things; it was waged 
against the king and the Parliament, not against the 
common law, nor the familiar institutions including 
the legislative plan, the juridical structure and the 
general administrative features of government. Hence 
it was that the Revolutionary statesmen were not 
doctrinaires. 

The first great statute of this State, termed the Con- 
stitution, begins with an important preamble in justi- 
fication of the change of government which it inaugu- 
rated; it recites the several steps taken toward this 
new establishment and concludes, that by virtue 
thereof all powers of government had reverted to the 
people. This conclusion, in connection with thé first 


section of the enacting part of the Constitution, was a 
most explicit enunciation of the doctrine of popular 
sovereignty —but of popular sovereignty in a more 
restricted sense than we now understand the term. The 
enlightened theory of manhood suffrage came long 





after the establishment of the new government by the 
freeholders of the provinge. Mr. O’Conor, in the ad- 
dress already referred to, has termed the constitua- 
tional declaration that the people were the only source 
of power, the new political institute. Yet theoreti- 
cally this institute was not new. The eighteenth cen- 
tury had been the very elysium of political theorists, 
and many writers of different nations had advanced 
the proposition that the existence of all States was 
based on the will of the persons composing them, or 
upon the social compact. The Constitution of New 
Jersey, adopted in the year prior to 1777, had contained 
the recital, ‘‘that all the constitutional authority ever 
possessed by the kings of Great Britain over these 
colonies, or their other dominions, was by compact 
derived from the people and held of them for the com- 
mon interest of the whole society ;’’ thus, it is evident 
that the doctrine embodied in the Constitution was 
new rather as an institution than as an institute. 

To what class of governments the new State govern- 
ment created by the Constitution may most properly 
be determined, it is not proposed to consider; it may 
be generally described as of the parliamentarian type. 
There is reason to suppose that if any violent or radi- 
cal changes had been made in the pre-existing legisla- 
tive or judicial institutions they would have alienated 
the conservative portion of the continental party. For 
alike reason, the former freeholders of the province 
were retained as the basis of the future government; 
and thus all reasons for dissatisfaction were allayed. 

The sections of the Constitution which are of para- 
mount importance to the discussion of our subject are 
those which relate to an institutional Legislature on 
the Anglican plan, the new and old limitations of 
the legislative power, the judicatories and the juris- 
prudence of the new State. A very slight reference 
to the executive and to the other distributaries of the 
administrative functions of government will suffice. 

The entire legislative power was vested in two sepa- 
rate and distinct bodies; the lower of which retained its 
provincial name, the Assembly, aud the upper of which 
received that dignified title, the Senate. Their resem- 
blance to the former legislative chambers was so marked 
as to cause them to be functionally indistinguisbable. 
Referring to the upper branch of the State legislature, 
Mr. O’Conor says: *“ The only State organism that bore 
any shadow of resemblance to the English House of 
Peers was the Senate; and there, in the closest imita- 
tion of our parent state, the Constitution enthroned 
the supreme judicial power, with final appellate juris- 
diction in law and equity. Grace and majesty shone 
forth in the copy as the original.”” The resemblance 
which the Senate bore to the House of Lords was, in- 
deed, slight, for it was modeled on the provincial 
council, which also had appellate jurisdiction in law 
and equity. Theframers of the State government, 
intimately acquainted with the organization of tho 
legislative council, naturally chose for a model that 
body with which they were most familiar, and which — 
by reason of inherent differences, other than the mere 
titular dignity and tenure of the members—was a 
much more desirable mudel than the House of Lords. 
What these differences were, we shall have occasion to 
consider in connection with the extraordinary powers 
ultimately assumed by the judicial branch of the new 
government. The leading authorities seem to indicato 
that the council of the province was unquestionably 
the model of the State Senate. (Int’d to Journ. of 
Leg. Council of N. Y., p. xxvi; Col. Doc. III, 624, 628; 
Journ. Leg. Council; 1 Smith’s Hist’y N. Y. 305; But- 
ler’s Const. Hist’y N. Y., p. 42.) 

Unaccustomed to unlimited legislation, and fearful 
of the misuse of such vast powers, the Revolutionary 
Statesmen devised a very remarkable check upon hasty 
legislation. The third section of the Constitution 
provided for a revision of all bills by a council cousist- 
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ing of the governor, the judges of the Supreme Court 
and the chancellor, or any two of them. The Council 
of Revision thus possessed a qualified veto or negative 
on legislation -—qualified and limited for the reason 
that, by a two-third vote in both houses, any objection 
which the council reported might be ignored. During 
its existence the council objected to one hundred and 
sixty-nine legislative bills, fifty-one of which, never- 
theless, became laws. The report of their opinions is 
valuable as an exposition and construction of the Con- 
stitution. (Street’s ‘‘ Council of Revision.’’) 

The new Legislature, as thus established, contained 
within itself the power of enacting laws— but not all 
laws. Their law-making power was restricted by the 
very statute which conferred such power. Both 
houses of the Legislature were constituted the sole 
judges of their respective memberships —a grant which 
bore the mark of a historic struggle. But, in other 
respects, their procedure was not left optional; the 
whole body of the legislative customs and usages, 
which are sometimes termed the parliamentary com- 
mon law, were made obligatory on them. This was a 
minor limitation. The major was, that the character 
of their legislation should conform to the canons of 
the jurisprudence of the common law. The framers 
of the new government unquestionably intended that 
such of the provisions of the common law of England 
and of the statute law of England, Great Britain and 
the former province, as were not repuguant to the Con- 
stitution itself, should remain the basis of the future 
laws of the State, for the Legislature was invested 
with a power to make alterations only concerning the 
same. Subject to such alterations and provisions as 
the Legislature should make concerning it, the ancient 
law, as it stood at the date of the battle of Concord 
and Lexington, was continued or established as the 
future law of the State. This provision of the first 
Constitution was adopted substantially in the existing 
Constitution. 

What legislative alterations in the fundamental 
juridical law were contemplated by the framers of 
the government remains, therefore, a question of 
moment and we may digress to consider it. The legis- 
lative power of altering the fundamental law may be 
construed in two ways, qnite opposed and divergent. 
One construction permits the total abrogation of the 
ancient law and the substitution of another juridical 
system of laws. The other construction preserves the 
rationale of the ancient law and confines the power of 
the Legislature to that of altering, in the sense opposed 
to annihilating, the ancient law. For the first sixty 
years of the State government the latter construction 
prevailed, not only in the courts but in the Legislature. 
Clearly, it is the latter construction only which is con- 
sistent with the bill of rights sections of the Constitu- 
tion; for these sections, without the essentials of the 
jurisprudence of the common law, would be very 
ineffectual guarantees of personal liberty and security. 
When an entire revolution in the present organic 
juridical law of the State is proposed, there will inevit- 
ably be two schools of lawyers, who, in their considera- 
tion of the power of the Legislature to alter such 
fundamental law, will be as opposed as the Sabinians 
and the Proculians ever were, or could have been. 
Whence this proposal to change the existing laws may 
come, or how it may come, is at present but partially 
indicated. There are already rumors of a contem- 
plated National Code of laws which shall tend to 
unify the laws of the several States, and which may 
subvert the particular jurisprudence of this State. 
Such a Code, as it tends to the exaltation of the gen- 
eral government, will prove alluring to those with 
whom the magnificence and the power of the nation 
are paramount to all other considerations; therefore, 
while its achievement is, in all probability, remote, it 
is possibly not so remote as we conceive. It is, how- 
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ever, most probable that the proposal to revolutionize 
the inherited jurisprudence of this State may come 
from within the State itself; that it will be gradual, or 
almost imperceptible; but however the proposal may 
come or whence it may come, if due regard is had to 
the genius and the historical forces which have de- 
veloped the jurisprudence of the common law, the 
essentials of this system will be retained. Neither is 
such a retention inconsistent with the repeal of archaic 
niceties; nor, with alterations, in the true sense of the 
term, tending to adapt the present jurisprudence to 
the ever increasing complications of modern society. 

The ultimate codification of the entire body of the 
law of this State is not inconsistent with the retention 
and preservation of those leading principles of law and 
liberty which underlie the Anglo-American type of 
government aud civilization. The danger to be appre- 
hended from certain forms of codification is, that at- 
tracted by the skillful statutory arrangement and 
disposition of the Roman law, we may be thereby 
induced either to discard some essential principle of 
inestimable value to the jurisprudence already in 
force for over two centuries of our history, or else to 
incorporate some principle subversive of the existing 
type of law and liberty. Without adverting to the 
respective merits or demerits of the two great systems 
of jurisprudence termed the Roman or Civil law and 
the Anglican or Common law, it is but proper to 
remark that in their developments there seem to have 
been certain opposed forces leading to widely divergent 
results. The tendency of the common or Anglican 
law has been toward an alliance with progressive free- 
dom, self-government, open and popular judicatories, 
and democratical institutions; the tendency of the 
Roman law, to an association with centralized adminis- 
trations, despotic governments, secret and inquisitorial 
judicatories, and imperial institutions.* The common 
law is crude in its arrangement and development; but 
from the complicated nature of its procedure and ad- 
ministration it is difficult to corrupt or pervert; on 
the other hand, the Roman law is subtle and philo- 
sophic in its disposition; but from its inevitable and 
absolute dependence on the State and the Legislature, 
it is of uncertain value to institutional liberty. A 
codification which bas indistinct reference to the 
spirits of the differences indicated is an alteration in 
the ancient law, the dangers of which we have digressed 
to consider; for, until it is determined how far the 
particular canons and even the terminology of the 
common law affect the citizen in his relations to the 
family institution and to the State, it is too soon to 
undertake to alter such canons and terminology on the 
plea that they are barbarous, or cumbersome and un- 
philosophic. While these considerations are, perhaps, 
foreign to our theme, they are yet illustrative of the 
changes which, under some circumstances, may yet 
ensue in the jurisprudence which was established by 
the framers of the Constitution as the future law of 
this State. | 

The government established by the Constitution of 
1777 — whether it be termed an aristocratical or an 
oligarchical republic, or a democratical republic is of 





* By this observation it is not intended to ignore the his- 
torical fact that Anglican jurisprudence owes much to 
Roman law. But what it thus owes it owes mainly to the 
private law not to the public law of the Romans, and the 
question naturally suggests itself ‘“* how far are the pub- 
lic and the private law of the Romans interdependent?” 

The remark in the text is unquestionably predicated on 
an assumption based on effects only. Yet modern dis- 
covery seems to be demonstrating that many of the best 
features of the jurisprudence of the common law are due 
to Germanic rather than to Roman institutions. It is 
however too soon to decide this moot point. Until it is 
decided it must be apparent that the considerations stated 
in the text should be regarded eveninthe work of codi- 
fication. 
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no consequence — unquestionably bore a close resem- 
blance to the government which preceded it. It wasa 
modification of the provincial government and but 
little more; Turgot, John Adama, Jefferson, Wilson, 
Story, Everett and Lieber have substantially stated 
such to be the fact. The bicameral Legislature, the 
power of the legislative houses to be the sole judges 
of their own memberships, the method of choosing 
the presiding officer of the more popular branch, the 
parliamentary common law, the veto on legislation, 
the bill of rights, the judicature, the jurisprudence 
and the franchises, were all provincial institutions 
continued after the Revolution by virtue of the Con- 
stitution and because they were associated with all 
that was wisest and best in the previous history of 
New York. The Revolution was not a war against 
these things; it was a war for these things — the com- 
mon porperty of the Anglican race. 

The sections of the Constitution relating to the 
qualification of electors, voting by ballot instead of by 
the former viva voce method, naturalization, religious 
liberty, militia service, and the purchase of lands from 
the Indians are discussed by Mr. Stevens in his his- 
torical essay on the Constitution (8 Am. Mag. Hist. 
p. 1), and it is unnecessary to consider them in con- 
nection with the subject of this paper. 

The supreme executive power and authority were 
vested in a governor to be chosen from and by the 
freeholders of the State. The manner in which the 
chief executive was chosen was entirely novel, but his 
powers corresponded to those enjoyed by his prede- 
cessor, the governor of the province. He was com- 
mander of the military forces and the chief magistrate 
of the State; he possessed the authority to convene and 
.prorogue the Assembly on extraordinary occasions. 
The Constitution contemplated also a message from 
the executive, addressed to the Legislature, according 
to the former practice inthe province. To aid the 
chief executive the office of lieutenant-governor was 
continued, with a modification which made him ez- 
officio president of the upper legislativo house. The 
powers of the executive were, in comparison with the 
powers subsequently delegated by the Federal Consti- 
tution to the chief executive of the nation, carefully 
prescribed and limited, with a view to the prevention 
of the arbitrary conduct manifested by the governors 
of the province. The council of revision shared with 
the executive the responsibilities of the veto, and the 
council of appointment was invested with the power 
of appointing all officers whose selection was not 
otherwise determined by the Constitution. The par- 
doning power of the executive was also restricted. 

The judicature, which rapidly became a co-ordinate 
branch of the new government, received, it is thought 
designedly, very little attention at the hands of the 
framers of the Constitution. One new tribunal of 
justice only was created, the court for the triul of im- 
peachments and the correction of errors. It consisted 
of the president of the Senate, the senators, the chan- 
cellor and the judges of the Supreme Court, or a 
quorum of them. When this court sat as a court of 
impeachments, the chancellor and Supreme Court jus- 
tices, if impeached, were disqualified from sitting in 
judgment on themselves — a provision evidently super- 
erogatory. The power of impeaching all officers of 
State was, in analogy to the practice in England, vested 
in the lower house of the Legislature. 

The conception of vesting the supreme appellate 
jurisdiction in the upper legislativo house was derived 
by the framers of the State government from the 
familiar practice in vogue in the provincial era, when 
appeals lay to the provincial council. This council had 
possessed judicial as well as legislative and councilling 
powers; it was magna curia of the province. So, in 


all probability, the designation of the judges and chan- 
cellors as members of the court of errors arose from 





the provincial practice; for they were ordinarily mem- 
bers of the council, and sat as part of the magna curia 
or judicial branch of the Legislature, but they could 
not vote on appeals from their own judgment, yet 
might deliver arguments in support of the same—an- 
other peculiar feature perpetuated in the court of 
errors of the State (§ 33, Const. 1777; Forsey v. Cun- 
ningham, N. Y. Hist. Soc. Col.) From the earliest 
times in the province of New York magistrates were 
debarred from deciding appeals taken from their own 
judgments (‘‘ Duke’s Lawes, A. D. 1664.) 

The continuance of the Supreme Court of Judica- 
ture of the province and the old Court of Chancery 
was evidently contemplated by the framers of the 
State government. The Constitution provided for 
the tenure of the judges of such courts and eia nom- 
inibus made them members of the future council of 
revision and of the court of errors; yet in no more 
direct way were these fundamental courts of the com- 
mon law perpetuated. It is a noteworthy fact, that 
both these high courts of justice, thus impliedly trans- 
ferred to the new order of things, had been either 
erected or continued by virtue of ordinances promul- 
gated by the royal governors of the province without, 
and, indeed, contrary to, the assent of the Legislature. 
These ordinances had originally provoked hostility, for 
the Legislature maintained that the governor had no 
power toact, in this regard, without their concurrence. 
It ishighly probable the framers of the Constitution had 
abandoned the old objections to the ordinances found- 
ing these courts, which always bore a political rather 
than a legal complexion. Or, it is possible, that with the 
reverence formally felt for the common law, the theory 
—that the jurisdiction of the fundamental courts was 
derived from the common law—obtained and they 
were considered as falling within such parts of the 
common and statute law of England as were adopted 
by the 35th section of the Constitution. However the 
fact may have been, these courts of general jurisdic- 
tion, in law or equity, continued substantially on their 
old foundations until the Congtitution of 1846. 

The original Constitution enlarged that ‘‘ resolve” of 
the convention of the representatives of the State which 
first provided that legal process and proceedings in the 
courts of the Revolutionary era should be in the name 
of the State, by ordaining that they should thenceforth 
run in the name of the People of the State. 

It is unnecessary to refer to the * Bill of Rights” 
sections of the Constitution; they were not original or 
peculiar, and their particular provisions were in the 
main adopted as a whole by the 35th section which 
made the common law the future law of the State, 
Their specific enactment was, therefore, unnecessary. 

The historical facts narrated, together with the 
legitimate inferences drawn therefrom, tend to verify 
the observation, that revolutions work gradual, rather 
than abrupt and radical, changes in the ancient laws of 
a State. 


JURISDICTION OF FEDERAL COURTS OVER 
SUITS BY STATES. 


SUPREME COURT OF THE UNITED STATES, NOV. 8, 1880. 


New ORLEANS, MOBILE AND TEXAS RAILROAD Co., 
Plaintiff in Error, v. SrATE OF MISSISSIPPI. 


Upon the authority of Cohens v. Virginia, 6 Wheat. 375; 
Osborne vy. Bank of United States, 9 id. 816; Mayor v. 
Cooper, 6 Wall. 250; Gold- Washing and Water Co. v. Keyes, 
96 U. S. 201, and Davis v. Tennessee, 100 id. 264, held to be 
settled law: 

That while the llth amendment of the National Constitu- 
tion excludes the judicial power of the United States 
from suits, in law or equity, commenced or prosecuted 
against one of the United States by citizens of another 
State, such power is extended by the Constitution to 
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suits commenced or prosecuted by a State against an 
individual, in which the latter demands nothing from 
the former, but only seeks the protection of the Con- 
stitution and laws of the United States against the 
claim or demand of the State ; that a case in law or 
equity consists of the right of ove party, as well as of 
the other, and may, properly, be said to arise under the 
Constitution or a law of the United States, whenever its 
correct decision depends on the construction of either; 
that cases arising under the laws of the United States 
are such as grow out of the legislation of Congress, 
whether they constitute the right or privilege, or claim, 
or protection, or defense of the party, in whole or in 
part, by whom they are asserted; that except in the 
cases of which this court is given, by the Constitution, 
original jurisdiction, the judicial power of the United 
States is to be exercised in its original or appellate form, 
or both, as the wisdom of Congress may direct; and, 
lastly, that it is not sufficient to exclude the judicial 
power of the United States from a particular case ; that 
itinvolves questions which do not at all depend on the 
Constitution or laws of the United States; but when a 
question to which the judicial power of the Union is ex- 
tended by the Constitution forms an ingredient of the 
original cause, it is within the power of Congress to give 
the Circuit. Courts jurisdiction of that cause, although 
other questions of fact or of law may be involved in it. 
These propositions, now too firmly established to admit of, 
orto require, further discussion, embrace the present 
case, and show that the inferior State court erred, as 
wellin not accepting the petition and bond for the re- 
moval of the suit to the Circuit Court of the United 
States, as in thereafter proceeding to hear the cause. 
It was entirely without jurisdiction to proceed after 
the presentation of the petition and bond for removal. 
N error to the Supreme Court of the State of Miss- 


issippi. The opinion states the case. 


HARLAN, J. The plaintiff in error, defendant below, 
filed a petition in the State court of original jurisdic- 
tion for the removal of this suit into the Circuit Court 
of the United States for the Southern District of Miss- 
issippi. The petition was accompanied by a bond, 
with good and sufficient surety, conditioned as re- 
quired by the statute. athe application for removal 
was denied, and the court, against the protest of the 
company, proceeded with the trial of the suit. A 
demurrer to the answer was sustained and judgment 
was entered in behalf of the State. Upon writ of 
error, sued out by the company, the Supreme Court of 
Mississippi gave its sanction to the action of the in- 
ferior court upon the petition for removal, and affirmed, 
in all respects, its judgment upon the merits. 

The first assigument of error relates to the action of 
the State court in proceeding with the trial after the 
filing of the petition and bond for removal of the suit. 
If the suit was one which the company was entitled, 
under the statute, to have removed into the Circuit 
Court of the United States, then all that occurred in 
the State court, after the filing of the petition and 
bond, was in the face of the‘act of Congress. Gordon 
v. Longest, 16 Pet. 104; Kanouse v. Martin, 15 How. 
208; Dunnv. Ins. Co., 19 Wall. 223-4. Its duty, by the 
express command of the statute, was, the suit being 
removable, to accept the petition and bond and .pro- 
ceed no further. 

Among the cases to which the National Constitution 
extends the judicial power of the United States are 
those arising under the Constitution or laws of tho 
Union. The first section of the act of March 3d, 1875, 
determining the jurisdiction of Circuit Courts of the 
United States, and regulating the removal of causes 
from State courts, invests such Circuit Courts with 
original jurisdiction, concurrent with the courts of the 
several States, of all suits of a civil nature, at com- 
mon law or in equity, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of $500 and 
“arising under the Constitution or laws of the United 
States.” Under the second section of that act either 


party to a suit of the character just described may re- 





move it into the Circuit Court of the United States for 
the proper district. The only inquiry, therefore, upon 
this branch of the case is, whether the present suit, 
looking to its nature and object as disclosed by the 
record, is, in the sense of the Constitution, or within 
the meaning of the act of 1875, one “ arising under the 
Constitution or laws of the United States.” 

The action was commenced by a petition filed, in be- 
half of the State, against the New Orleans, Mobile and 
Chattanooga Railroad Company (now known as the 
New Orleans, Mobile and Texas Railroad Company), a 
corporation created, in the year 1866, under the laws of 
Alabama, and, by an act of the Legislature of Miss- 
issippi, passed February 7, 1867, recognized and ap- 
proved as a body politic and corporate in that State, 
with authority to exercise therein the rights, powers, 
privileges, and franchises granted to it by the State of 
Alabama. 

The object of the action was to obtain a peremptory 
writ of mandamus, requiring the company to remove 
a stationary bridge, which it had erected across Pearl 
river, on the line between Louisiana and Mississippi, 
and construct and maintain, in the central portion of 
the channel of that river where the railroad crosses, a 
draw-bridge which, when open, will give a clear space 
for the passage of vessels of not less than sixty feet in 
width, and provide, after its construction, for the 
opening of the draw-bridge, without unnecessary 
delay, for any and all vessels seeking to pass through it. 

The claim of the State is: 

1. That the construction and maintenance of a sta- 
tionary bridge across Pearl river is in violation of the 
company’s charter, an obstruction to the navigation of 
the river, and a public nuisance, resulting in great and 
irreparable damage to the people of Mississippi. 

2. That Pearl river, by the common law and the law 
of nations, is a navigable river, in which the tide ebbs 
und flows above said bridge, is navigable for steam- 
boats for more than two hundred miles, and has been 
so navigated from time immemorial; that the river is 
the boundary between Mississippi and Louisiana, 
neither of those States having power to authorize any 
obstruction to its free navigation; that by an act of 
Congress entitled ‘‘Anact to enable the people of the 
western part of Mississippi Territory to form a Consti- 
tution and State government, and for the admission of 
said State into the Union on an equal footing with the 
original States,’’ passed March 1, 1817, it was, among 
other things, provided ‘“ that the Mississippi river and 
the navigable rivers and waters leading into the same, 
or into the Gulf of Mexico, shall be common highways 
and forever free, as well to the inhabitants of said 
State as to other citizens of the United States; ” that 
those provisions constituted a condition on which the 
State of Mississippi was admitted into the Union, and 
anu engagement on the part of the United States that all 
the navigable rivers and waters emptying into the 
Gulf of Mexico should forever be free to all the in- 
habitants of the State of Mississippi; that Pearl river 
does lead and empty into the Gulf of Mexico; that the 
bridge is such an obstruction to the navigation of 
Pearl river as to cause permanent injury, as well to the 
State of Mississippi and its inhabitants, as to the com- 
merce of the United States and of the world, and con- 
sequently was in violation of the law. 

The company resists the application for a mandamus 
upon several grounds. 

It affirms that the bridge in question had been con- 
structed and is maintained in accordance with its char- 
ter and conformably to the power and authority con- 
ferred by the States of Alabama, Mississippi and 
Louisiana. 

It further avers, in its answer, that the railroad isa 
great public highway through those States, connecting 
them with other portions of the United States; that 
Congress, in view of the magnitude and cost of the 
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work, and to expedite its construction, by an act en- 


titled ‘‘An act to establish and declare the railroad and 
bridges of the New Orleans, Mobile and Chattanooga 
railroad, as hereafter constructed, a post-road, and for 
other purposes,’’ approved March 2, 1868, authorized 
and empowered that corporation to construct, build, 
and maintain bridges over and across the navigable 
waters of the United States on the route of said rail- 
road, between New Orleans and Mobile, for the use of 
the company and the passage of its engines, cars, trains 
of cars, mails, passengers and merchandise, and that 
the railroad and its bridges, when complete and in use, 
were to be held and deemed lawful structures and a 
post-road; that the act of Congress required draw- 
bridges on the Pascagoula, the Bay of Beloxi, the Bay 
of St. Louis, and the Great Rigolet, but none on Pearl 
river, power being reserved by Congress to amend or 
alter the act so as to prevent or remove material ob- 
structions; that the company is authorized to main- 
tain the bridge in question under that act of Congress; 
that the same is a lawful structure and a post-road, 
which no court can, consistently with the act of Con- 
gress, overturn or abate as illegal or as a nuisance, 

On the day succeeding that on which its answer was 
filed, the company presented the petition for removal, 
to which reference has already been made, accompa- 
nied by a bond in proper form. That petition sets out 
the nature and object of the action, and claims that 
the right to erect and to maintaiu the present bridge 
for the conveyance of the cars, trains, passengers, 
mails, and merchandise, vested in the company, “ona 
contract with the State of Mississippi, in the enact- 
ment aforesaid; that the State of Mississippi has no 
power to repudiate that contract or to impair its obli- 
gations; that it is a vested right resting on a contract 
and supported and sustained by the Constitution of 
the United States, and that this cause is one arising 
under the Constitution of the United States.” 

It then proceeds: 

“And your petitioner further represents that the 
bridge aforesaid, and its maintenance over the said 
river in the manner in which it exists, is authorized 
by the act of Congress approved March 2, 1868, which 
authorized and empowered the said company to con- 
struct, build and maintain bridges over and across the 
navigable waters of the United States on the route of 
the said railroad between Mobile and New Orleans, 
and that when constructed they should be recognized 
as lawful structures and a post-road, and were declared 
to be such; and the Congress reserved the power to 
alter the same when they become an obstruction to the 
navigable waters. 

‘* Your petitioner says that the railroad and bridges 
are and have been for three or more years a post-road, 
over which the mails of the United States have been 
carried and are now being carried, and as the bridge 
referred to is a lawful structure under the laws of the 
United States, this suit impugns the rights, privileges, 
and franchises granted by the act of Congress aforesaid 
of the 2d March, 1868.”’ 

From this analysis of the pleadings, and of the petition 
for removal, it will be observed that the contention of 
the State rests, in part, upon the ground that the con- 
struction and maintenance of the bridge in question is 
in violation of the condition on which Mississippi was 
admitted into the Union, and inconsistent with the 
engagement,.on the partof the United States, as ex- 
pressed in the act of March 1,1817. On the other 
hand, the railroad company, in support of its right to 
construct and maintain the present bridge across Pearl 
river, invokes the protection of the act of Congress 
passed March 2, 1868. While the case raises questions 
which may involve the construction of State enact- 
ments, and also, perhaps, general principles of law, not 
necessarily connected with any Federal question, the 
suit otherwise presents a real and substantial dispute 





or controversy which depends altogether upon the con- 
struction and effect of an act of Congress. If it be 
insisted that theclaim of the State, as set out in its 
petition, might possibly be determined by reference 
alone to State enactments, and without any construc- 
tion of the act of 1817, the provisions of which are 
invoked by the State in support of its application for 
mandamus, the important, and so far as the defense 
is concerned, the fundamental, question would still 
remain, as to the construction of the act of Congress 
of March 2, 1868. That act, the company contends, 
protects the present stationary bridge against all inter- 
ference whatever, upon the part either of the State or 
of the courts. In other words, should the court be of 
opinion that the law is for the State, if the rights of 
parties were tested simply by the statutes of Alabama 
and Mississippi, it could not evade, but must meet and 
determine the question distinctly raised by the answer, 
as to the operation and effect of the act of Congress of 
1868. 

Is it not then plainly a case which, in the sense of 
the Constitution and of the statute of 1875, arises under 
the laws of the United States? 

If regard be had to the former adjudications of this 
court, this question must be answered in the affirm- 
ative. 

It is settled law, as established by well-considered 
decisions of this court, pronounced upon full argu- 
ment and after mature deliberation, notably in Cohens 
v. Virginia, 6 Wheat. 375; Osborne v. Bank of United 
States, 9 id. 816; Mayor. v. Cooper, 6 Wall. 250; Gold- 
Washing and Water Co. v. Keyes, 96 U. 8. 201; and 
Davis v. Tennessee, 100 id. 264, that while the llth 
amendment of the National Constitution excludes the 
judicial power of the United States from suits, in law 
or equity, commenced or prosecuted against one of the 
United States by citizens of another State, such power 
is extended by the Constitution to suits commenced 
or prosecuted by a State against an individual, in 
which the latter demands nothing from the former, 
but only seeks tho protection of the Constitution and 
laws of the United States against the claim or demand 
of the State; that a casein law cr equity consists of the 
right of one party, as well as of the other, and may 
properly be said to arise under the Constitution ora 
law of the United States, whenever its correct decision 
depends on the construction of either; that cases aris- 
ing under the laws of the United States are such as 
grow out of the legislation of Congress, whether they 
constitute the right, or privilege, or claim, or protec- 
tion, or defense of the party, in whole or in part, by 
whom they are asserted, that except in the cases of 
which this court is given, by the Constitution, original 
jurisdiction, the judicial power of the United States 
is to be exercised in its original or appellate form, or 
both, as the wisdom of Congress may direct; and 
lastly, that itis not sufficient to exclude the judicial 
power of the United States from a particular case, that 
it involves questions which do not at all depend on the 
Constitution or laws of the United States; but when 
a question to which the judicial power of the Union is 
extended by the Constitution forms an ingredient of 
the original cause, it is within the power of Congress 
to give the Circuit Courts jurisdiction of that cause, 
although other questions of fact or of law may be in- 
volved in it. 

These propositions, now too firmly established to 
admit of or to require further discussion, embrace the 
present case, and show that whether we look to the 
Federal question raised by the State in its original 
petition, or to the Federal question raised by the com- 
pany in its answer, the inferior State court erred, as 
well in notaccepting the petition and bond for the re- 
moval of the suit to the Circuit Court of the United 
States, as in thereafter proceeding to hear the cause. 
It was entirely without jurisdiction to proceed after 
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the presentation of the petition and bond for removal. 

In view of our decisions in Ins. Co. v. Dunn, 19 
Wall. 214, in Removal cases, 100 U. 8. 475, and in other 
cases, it is scarcely necessary to say that the railroad 
company did not lose its right to raise this question 
of jurisdiction by contesting the case upon the merits 
in the State courts, after its application for the re- 
moval of the suit had been disregarded. It remained 
in the State court under protest as to the right of that 
court to proceed further in the suit, and there is 
nothing in the record to show that it waived its right 
to have the case removed to the Federal court, and 
consented to proceed in the State court, as if there had 
been no petition and bond for the removal. 

The judgment of the Supreme Court of Mississippi 
is therefore reversed and the cause remanded for such 
orders as may be consistent with this opinion, and with 
directions that the court of original jurisdiction be 
required to set aside all judgments and orders made 
iu this suit after the presentation of the petition and 
bond for its removal into the Circuit Court of the 
United States, and proceed no further in the suit. 

Mr. Justice Field did not hear the argument of thls 
case, and therefore did not participate in its decision. 
Mr. Justice Miller dissented. 
>——_—— 

REMOVAL OF CAUSE—COUNTER-CLAIM ES- 
TABLISHING AMOUNT IN DISPUTE. 





UNITED STATES CIRCUIT COURT, SOUTHERN 
TRICT OF NEW YORK, NOVEMBER 15, 1880. 


CLARKSON V. MANSON. 

Plaintiff brought action in the Marine Court of New York to 
recover a balance of $195, for articles sold. Defendant, 
in his answer, alleged fraud and misrepresentation in 
the sale injuring him to the extent of $750, which he set 
up as a counter-claim. The New York statute in such a 
case, ifthe demands of both parties are established, al- 
lows defendant judgment for the excess of the counter- 
claim over plaintiff's demand. The parties were resi- 
dents of different States. Held, that the amount in dis- 
pute exceeded $500, so as to authorize a removal of the 
cause to the United States court, under the act of 
March 3, 1875. 

| ype esi to remand case to Marine Court of the city 

of New York. The opinion states the facts. 


Tra D. Warren and John Bassett, Jr., for the motion. 
D. M. Porter and George H. Kracht opposed. 


BuatcurorpD, C.J. The plaintiffs brought this suit 
against the defendant in the Marine Court of the city 
of New York to recover the sum of $195 as a balance 
unpaid on a sale of the fixtures of a store and bake- 
house. The answer put in, in the State court, sets up 
that the plaintiffs, with intent to defraud, falsely rep- 
resented to the defendants that the bake-house was a 
profitable business place, and that one Ott, a former 
proprietor of it, had done a profitable business at it, 
and thus induced the defendant to hire the store; that 
the plaintiffs also represented that they owned the store 
and the bakery fixtures in it, and offered to sell them 
to him; that he, to secure for one day the right to pur- 
chase them, paid to plaintiffs $5, as a deposit, on the 
agreement that if he was not satisfied with the fixtures, 
the $5 should be forfeited; that the defendant, not 
being satisfied with the store and fixtures, immedi- 
ately notified the plaintiffs thereof; that the place had 
never been a profitable business place for a bakery; 
that Ott closed it because he could not make it pay the 
expenses of keeping it; that the fixtures were mort- 
gaged and were owned by Ott and not by the plaintiffs ; 
that the plaintiffs knew this; that the defendant, re- 
lying on such representations and believing them to be 
true, rented the store and furnished it with new fix- 
tures and made repairs in it, and fitted it up at great 


DIS- 








expense, and hired help toconduct the business of the 
bakery; and that he bas not realized any moneys from 
the business carried on at the place, and was unable to 
make the business pay expenses, but was obliged to 
close it, to his damage $750, which he sets up as a 
counter-claim against the plaintiffs. The answer denies 
all the allegations of the complaint not thus admitted 
or denied, and demands judgment against the plaintiffs, 
that the complaint be dismissed with costs, and that 
he have judgment against the plaintiffs fur $750. This 
answer was put in September 13, 1880. A reply, sworn 
to September 15, 1880, was put in by the plaintiffs, re- 
plying **to the allegations of counter-claim contained 
in the answer,”’ and denying each and every of said 
allegations. 

On the 10th of September, 1880, the defendant pre- 
sented to the State court a petition, signed and sworn 
to by him September 18, 1880, setting forth the pen- 
dency of the suit as an action commenced and pending 
by the plaintiffs against the defendant; that the plaint- 
iffs are, and were at the time of the commencement of 
the action, citizens of New York, and the defendant a 
citizen of New Jersey; ‘‘ that tho matter in dispute in 
this action exceeds, exclusive of costs, the sum or value 
of $500;”’ that ‘‘ the defendant has appeared in this ac- 
tion, in this court, and answered the complaint; ’’ that 
the action had not yet been tried; and that no term 
had passed since it was commenced at which it could 
be tried. The petition prays that ‘‘ the said suit may 
be removed”? to this court. The proper bond was 
given and approved by the State court, and on the 20th 
of September, 1880, that court made an order ex parte 
which recites the contents of the petition and tho 
tenor of the bond; and “ton reading and filing a copy 
of the pleadings in said action,” and the petition and 
the bond, orders that the petition and bond be ac- 
cepted, and declares that said court will proceed no 
further in the suit, it being removed to this court. Af- 
terward, and before the commencement of the next 
term of this court, and before a copy of the record in 
the State court was filed in this court, that court made 
an order vacating the said order of removal. The 
ground assigned for making this second order, in the 
decision made by Judge McAdam, the judge of the 
State court, was that the amount in dispute in the suit 
was only the amount stated in the complaint, and not 
the amount claimed in the counter-claim set up in the 
answer; and that as the matter in dispute did not ex- 
ceed, exclusive of costs, the sum or value of $500, the 
case was not one for a removal under section 2 of the 
act of March 3, 1875 (18 U. 8. Stats. at Large, 470). Not- 
withstanding this second order, the defendant, claim- 
ing that the suit was removed to this court, filed in 
this court, on the first day of this term, a certified 
copy from the State court of the proceedings therein 
to and including the order of removal, and entered an 
order ex parte, as an order of course not sigued by a 
judge, reciting the filing of said copy record, and or- 
dering that the cause proceed no further in the State 
court, and that it proceed in this court in the same 
mauuer as if it had been originally commenced therein, 
and that the appearance of the defendant be and was 
thereby entered. 

The plaintiff now moves for an order vacating the 
order so entered in this court, and remanding this ac- 
tion to the State court and striking from the files of 
this court the record so filed here. It appears when 
the order of removal was made the pleadings in this 
case were none of them exhibited to the judge of the 
State court, although the orderof removal recited that 
they were read. They were presented on the making 
of the second order. 

The second section of the act of 1875 provides that 
“any suit * * * where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of ‘ $500,’ 
in which there shall be a controversy between citizens 
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of different States * * * either party may remove 
said suit.’’ The defendant here contends that the 
matter in dispute, on the issue raised by the counter- 
claim in the answer, and the reply thereto, exceeds 
$500, exclusive of costs; that there is a controversy in 
regard to such matter, made acontroversy conclusively 
by the plaintiff, by his reply to the counter-claim; and 
that on this ground the defendant can remove the 
whole suit into this court. 

Under the New York Code of Civil Procedure (sec- 
tion 500) an answer may containa counter-claim, that 
is, a statement of new matter constituting a counter- 
claim. Such counter-claim (section 501) must tend in 
some way to diminish or defeat the plaintiff's recovery, 
and must be one of certain specified causes of action. 
A plaintiff may (sections 494, 495, 496) demur to a coun- 
ter-claim, distinctly specifying the objections, one of 
which may be that the counter-claim is not of the char- 
acter specified in section 501. Where a counter-claim 
is established which equals the plaintiffs demand, 
judgment goes for the defendant. Where it is less than 
the plaintiff's demand the plaintiff has judgment for 
the residue. Where it exceeds the plaintiff's demand 
the defendant has judgment for the excess, or so much 
thereof as is due from the plaintiff (section 503). The 
plaintiff, if he does not demur, may reply to the coun- 
ter-claim denying what he controverts (section 514). 

A counter-claim is held to bean affirmation of a cause 
of action against the plaintiff, in the nature of a cross 
action, and upon which the defendant may have an 
affirmative judgment against the plaintiff. Asa cross 
action, setting forth a cause of action by the defendant 
against the plaintiffs, and demanding a judgment 
thereon for $750 (in addition to the dismissal of the 
plaintiffs’ complaint and the defeat of the plaintiffs’ 
claim), the claim in which cross action is disputed by 
the plaintiffs by the reply, the counter-claim clearly 
brings into the suit a matter in dispute which exceeds 
$500 in value. Even if the defendant should have judg- 
ment only for the difference between $195 and $750, 
that would be more than $500; but he claims $750, and 
that the plaintiffs shall have no judgment. There may 
be two actions in one point of view. One may be re- 
garded as an action by the plaintiffs against the defend- 
ant to recover the $195. The plaintiffs may fail to re- 
cover any part of that, or they may recover a part of 
it, or they may recover the whole of it, The answer, 
and the counter-claim in it, may have the effect, if 
proved, to diminish or defeat the plaintiffs’ recovery 
(section 501). If the plaintiffs’ recovery is wholly de- 
feated, then the defendant becomes actor, and may 
recover judgment for the whole ora part of the $750. 
Still both proceedings are in one suit, as the word 
‘suit’ is used in the act of 1875. The first section of 
the act of 1875 uses the expressions “ suits of a civil 
nature,” “‘civil action’’ and ‘civil suit”? as synony- 
mous. The second section of that act uses the ex- 
pressions “suits of a civi] nature’’ and ‘said suit” in 
the same sense. The third section of that act uses the 
expressions “‘ suit,’’ and “ such suit,’’ and ‘* the cause,” 
and *action,’’ in the same sense. The sume is true of 
the same words, and also of the word “‘ case,’’ when 
used in the subsequent sections of that act. In the 
sense of sections 2 and 6 of the old Code of Civil 
Procedure of New York (unrepealed), the proceeding 
by the defendant against the plaintiffs to recover the 
$750 is an action, and a civil action, the defendant be- 
ing permitted to become actor in the given case. The 
statutes of New York now use the word “‘ action,’’ and 
discard all other terms. The proceeding py the de- 
fendant against the plaintiffs being a civil action, ina 
suit of a civil nature, and the matter in dispute in it 
exceeding, exclusive of costs, the sum or value of $500, 
it is brought in the State court, under the authority of 
the statute of New York, in the form in which it is 
brought, although the defendant is turned into a 








plaintiff and the plaintiff into a defendant, and juris- 
diction of the person of the plaintiff is obtained by the 
fact that plaintiff came into court and brought the de- 
fendant in first, in the action brought by the plaintiff. 
It clearly makes a case for removal. But what is to be 
removed? The act of 1875 says that ‘said suit” is to 
be removed! Is the proceeding or action by the de- 
fendant, his affirmative claim, the only thing that is to 
be removed, leaving the claim of the plaintiffs to be 
litigated in the State court, the former claim being 
$750 and the latter $195? In view of the facts, that the 
suit is in form one brought by the plaintiffs against the 
defendant, and includes the plaintiffs’ claim, by the 
voluntary act of the plaintiffs, and is made to include 
the defendant’s claim by the operation of the statute 
of New York; and that thus there is but one suit, 
though there are two controversies in it, and that the 
whole suit is to be removed, and that either party may 
remove it,and that the counter-claim necessarily ‘* must 
tend in some way to diminish or defeat the plaintiffs’ 
recovery,’’ it follows that the whole suit is removed, 
including all the issues, by the complaint, the answer 
and counter-claim and the reply. 

The case of West v. Aurora City, 6 Wall. 139, is not 
in point. The facts there were not at all like the facts 
in this case, and it arose under a different statute. 

In McLean v. St. Paul, etc., Railway Co., 16 Blatchf. 
C. C. 309, a construction was given to section 2 of 
the act of 1875, to the effect that a suit where the re- 
quisite citizenship for removal did not exist when the 
suit was brought, might become removable by the oc- 
currence of the requisite citizenship during the pend- 
ency of the suit. Under that ruling it must be held 
that it is not necessary that the requisite amount in 
dispute should appear to have existed when the suit 
was brought. After proceedings for removal are com- 
pleted, a party cannot be deprived of his right, by any 
action of the State court or of the other party, in re- 
ducing the amount appearing to be in dispute. Kanouse 
v. Martin, 15 How. 198. But there is nothing to pre- 
vent aState court from allowing an insufficient amount 
in dispute to become an adequate amount, under the 
act of 1875, or prevent such insufficient amount from 
becoming an adequate amount under that act by the 
operation of the statute of New York and the lawful 
acts of the parties to the suit thereunder. 

The motion to remand the suit and for other relief 
is denied. 

————__—____—_ 


REMOVAL OF CRIMINAL CAUSEON GROUND 
OF ALIENAGE. 





U.S. CIRCUIT COURT, NEW HAMPSHIRE, OCTOBER 8, 
1880. 

STATE OF NEw HAMPSHIRE V. GRAND TRUNK RAIL 
WAY. 

The doctrine that the Federal courts will in the construc- 
tion of the statute law of a State follow the decision of 
the highest State courts, reaffirmed. 

The act of Congress of March 3, 1875, relating to the re- 
moval of cases from State to Federal courts, does not 
provide for the removal of a criminal action on the 
ground of alienage. 


) OTION to remand to State court. The opinion 
states the case. 

Mr. Ladd, for plaintiff. 

Ray, Drew & Jordan, for defendant. 

CLARK, D. J. At the Supreme Court of the State of 
New Hampshire, holden at Lancaster, in the county of 
Coos, on the fourth Tuesday of April, 1877, the Grand 
Trunk Railway, a corporation established under the 
laws of Canada, was indicted by the grand jury for 
that county for carelessly and negligently injuring one 
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John E. Willis, at West Milan, in said county, so that 
he died of his injuries. 

The statute of New Hampshire, under which the in- 
dictment was found, is as follows (Gen. Laws N. H. 
635, § 14): “If the life of any person not in their em- 
ployment shall be lost by reason of the negligence or 
carelessness of the proprietors of any railroad, or by 
the unfitness or gross negligence or carelessness of their 
servants or agents in this State, such proprietors shall 
be fined not exceeding $5,000, nor less than $500, and 
one-half of such fine shall go to the widow, and the 
other half to the children of the deceased. If there is 
no child, the whole shall go to the widow, and if no 
widow, to his heirs, according to the law regulating the 
distribution of intestate estates.” 

Upon the finding of this indictment the railway was 
summoned to appear; and it did appear at the next 
November term of the court, and by its attorneys 
petitioned that the cause might be removed to this 
court, for the reason that the Grand Trunk Railway 
was a foreign corporation, established by the laws of 
Canada, an alien corporation, and because the penalty 
or fine to be imposed exceeded $500, exclusive of costs, 
to wit, the sum of $5,000, which penalty or fine the 
complainants — the widow, administrator, and heirs of 
John E. Willis— were seeking to recover in the suit, 
or by this indictment. 

Upon the filing of this petition and the requisite 
bond, objection was made by the State that this was 
not a civil proceeding or suit, but was a criminal prose- 
cution, and that it did not appear that the amount in 
dispute exceeded the sum of $509. The cause was 
therefore ordered ‘‘ continued,” and the question thus 
raised transferred to the full bench of the Supreme 
. Court of the State. At the March term of that court, 
1879, the court gave its opinion that the proceeding was 
not of a civil nature, but was a criminal proceeding to 
enforce a penalty for the “infraction of a State law.” 

In the meantime the cause was brought to this court, 
and entered here the May term, 1878. At the same 
term a motion was made to remand the cause to the 
State court, because, among other things, the cause 
was a criminal proceeding, and there is no sum in con- 
troversy exceeding the sum of $500. For the first of 
these reasons, if not for the other, we think the motion 
must be granted. It is well settled by numerous de- 
cisions that in construing local or State statutes the 
Federal courts will follow the construction given to 
such statutes by the highest courts of the respective 
States. , 

Such decisions are, in some of the cases, said to be 
as binding as the text of the statute. McKeen v. 
Delancy, 5 Cr. 22; Polk’s Lessee v. Wendall, 9 id. 87; 
Thatcher v. Powell, 6 Wheat. 119; McDowell v. Peyton, 
10 id. 454; Shelby v. Guy, 11 id. 361; McCheny v. Silli- 
man, 3 Pet. 270; Harpending v. Dutch Church, 16 id. 
455; Smith v. Kernocher, 7 How. 198; Nesmith v. 
Sheldon, id. 812; Van Ransaler v. Kearney, 11 id. 297; 
Webster v. Cooper, 14 id. 488, 504; Leffingwell v. War- 
ren, 2 Blk. 599; Gelpcke v. City of Dubuque, 1 Wall. 
175; Chrisly v. Pridgeon, 4 id. 196; Nichols v. Levy, 5 
id. 453; City of Richmond vy. Smith, 15 id. 429. 

So closely and carefully has this rule been followed 
that if the highest court of a State adopts new views 
as to the proper construction of a State statute, and 
reverses its former decision, the Federal courts will 
follow the latest decision of the State court. Leffing- 
well v. Warren, 2 Black, 599; United States v. Morison, 
4 Pet. 124; Green v. Neal's Lessee, 6 id. 291. 

The Supreme Court of New Hampshire, the highest 
court of the State, having, in this case, given a con- 
struction to the statute that it is, in substance, a penal 
statute, and that a suit or proceeding upon it isa 
criminal proceeding, for an infraction of a law of the 
State, this court must adopt that construction. If so, 


it is quite clear this cause must be remanded to the 








State court. This court had no jurisdiction of the 
subject-matter of it when commenced. It has not 
now. The statute of 1875 (§ 2, ch. 137, vol. 18, p. 470, 
U. S. Stat. at Large), under which it is claimed the re- 
moval of this cause is authurized, provides only for 
the removal of causes of a civil nature. This is crimi- 
nal. There is no doubt that when there is proper 
authority for it, a criminal case may be removed from 
a State court to the Federal courts. It was so held in 
Tennessee v. Davis, 100 U. S. 257. But there is no 
provision for the removal of a cause like this under 
the act of March 3, 1875, on which the removal depends. 
The removal of the case of Tennessee v. Davis was 
under an entirely different statute and for an entirely 
different reason. In that case arose the question or 
right of the Federal authorities to protect their officers 
in the discharge of their duty. Here is only aclaim 
of citizenship or alienage, and it cannot be pretended, 
successfully, that the statute makes provision for the 
removal of a criminal cause on that account. 


_—_..—_____— 


MARITIME LAW—DUTY OF SHIP-OWNER 
TO RETURN MARINER TO PORT 
OF SHIPMENT. 
UNITED STATES DISTRICT COURT, E. D. MISSOURI, 
JUNE 15, 1880. 





WortTH VY. STEAMBOAT LIONEsS. 


Where there are no shipping articles and no prescribed 
voyage stated, the implied contract or legal presumption 
when a mariner is shipped is that he is to be returned 
to the port of shipment. This applies to internal as 
well as to ocean navigation. Accordingly where mari- 
ners were shipped at a port on the Ohio river on a ves- 
sel engaged in towing on that river and on the Missis- 
sippi, and the voyage was broken upat a point on the 
Mississippi by reason of obstruction by ice, held, that 
they were entitled to recover from the owner of the 
vessel the expense of returning home by railroad from 
that point and wages until their arrival at the port of 
shipment. 


N admiralty. Libel upon steamboat Lioness No. 2, to 
recover wages claimed to be due libellants as mari- 
ners and expenses incurred by them in returning from 
the port where they were discharged to their port of 
shipment. The opinion states the case, 


H. £. Mills and J. P. Dawson, for libellants. 
H. A. & A. C. Clover, for claimants. 


Treat, D. J. The demands are by mariners, under 
shipping contracts. The libellants shipped respectively 
at Pittsburg and Louisville, without shipping articles 
or any express statement as to the proposed voyage. 
All parties knew that the vessel was engaged in towing 
claimant’s barges from one point on the Ohio river to 
another point on the same river, and also to different 
points on tbe Mississippi river. The vessel, in the 
course of her voyaging, encountered ice in the Missis- 
sippi and laid up at Bushburg,about twenty miles below 
St. Louis. As it was uncertain how long she might be 
detained, the voyage was broken up and the libellants 
were discharged, receiving the wages earned to that 
time. They insisted upon a sum additional, sufficient 
to return them to their respective ports of shipment, 
which request was refused. The libels are to recover 
the necessary expenses of their return, and for the ad- 
ditional sum of $30 each. 

It is obvious that the detention of the crew on full 
pay until the winter season ended, or the river was 
clear of ice, might have been very expensive to the 
vessel; yet their right to be transported to their port 
of shipment is well settled. A mariner who ships for 
a voyage cannot be discharged without cause in a for- 
eign port without the known legal results. When 
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there are no shipping articles, and no prescribed voy- 
age stated, the implied contract or legal presumption 
is that he is to bereturned to the port of shipment. 
Were this otherwise, most disastrous consequences 
might often result. The doctrines as to seagoing ves- 
sels are well settled, and the principles on which they 
have been asserted apply to internal navigation, in the 
absence of any congressional legislation upon the sub- 
ject. Ifa mariner shipped on a vessel bound to Fort 
Benton, Montana, it could not be fairly urged, that 
in the absence of an express agreement, he could quit 
the vessel at Fort Benton, and with impunity disable 
her from returning; nor on the other hand, that he 
could be left in that distant region without means of 
returning. The duties are reciprocal. 

This court had occasion years ago to pass upon a like 
question, occurring upon the upper Missouri. Re- 
ported cases seem not to be fully in accord; yet when 
carefully considered, are not different in principle. A 
mariner wrongfully discharged may work his passage 
home in the same capacity as that for which he was 
originally engaged, and thus save the cost of transpor- 
tation to the owners of the vessel. In the absence of 
such an opportunity he may return as a passenger. In 
seagoing voyages, where the destination is to a foreign 
port specified, and a direct return to the port of ship- 
ment, it has been decided that his wages should be 
paid up to the time of the vessel’s return, and it has 
also been decided that his wages should run to the date 
of his return in another vessel. Circumstances may 
make one or the other of these rulings applicable as to 
foreign voyages. 

In the internal navigation of this country it is evi- 
dent that no arbitrary rule can obtain, in justice to the 
interests involved, for, as in the case under considera- 
tion, the return could not be made in a reasonable 
time on a vessel, because navigation was closed by ice. 
The mariners, being discharged at a port whence by 
railroad they could return home in a few days, would 
not have been justified in waiting until spring for a 
vessel to take them to their port of shipment. Hence, 
the rule for their compensation is the amount of their 
necessary transportation and expenses, together with 
their rate of wages from date of discharge to their ar- 
rival at the port of shipment; for the contracts were 
not for a specified time of employment. 

It might have been that their term of service would 
have ended sooner than it did; for the voyage might 
have been made only to Cincinnati or Louisville and 
back to Pittsburg. It must however be always con- 
sidered that mariners stand in the relation of wards 
of court, and that inasmuch as it is in the power of 
the master and owners to make their contracts definite 
by shipping articles or otherwise, the legal presump- 
tion arises, if they do not specify in their agreements 
to the contrary. The differences in river navigation 
from seagoing voyages have been often considered in 
this court, and this case furnishes an apt illustration 
of what maritime principles require. From various 
causes a steamboat may have to procure additional 
mariners in different stages of her route, instead of an 
entire crew for the whole voyage; yet the same rule 
must apply to each. 

It is very easy for officers to state to a mariner defi- 
nitely what his employment is to be, whether to be 
discharged at the port of arrival or otherwise, if they 
wish to limit his term of service or reserve a right to 
discharge him before his return to the port of shipment. 
Brown v. Lull, 2 Sum. 443, 449; In re Glocester, 2 
Pet. Adm. 403, 405; In re Rovena, 1 Ware, 309; The 
Exeter, 2 Rob. Adm. 261; Beaver, 3 id. 92; Sullivan v. 
Morgan, 11 Johns. (66) 67; Hoyt v. Wildfire, 3 id. 518, 
520; 28 Mo. 280; id. 338; Rice v. Polly & Kitty, 2 Pet. 
Adm. 420, 423; The Union, Blatchf. & H. 568; Farrell 
v. French, id. 275; Emerson vy. Howland, 1 Mason, 45; 
Nevitt v. Clarke, Olc. 316; Jones vy. Sears, 2 Sprague, 





43; Brunent v. Taber, Lid. 243; Hutchinson v. Coombs, 1 
Ware, 65; Sheffield v. Page, 1 Sprague, 285, 288; Sheffield 
v. Page, 2 Curt. C. C. 377; Hunt v. Colburn, 1 Sprague, 
215; Nimrod, 1 Ware, 9; Anderson v. Solon, Crabbe’s 
Adm. 17; The Gazelle, 1 Sprague, 378; Burke v. Butt- 
mann, 1 Lowell, 191; The Elizabeth, 2 Dodson, 402, 412; 
Brooks vy. Dorr, 2 Mass. 39; The John Martin, 2 Abb. 
(U. 8.) 172, 181; The B. F. Bruce, Newberry, 539; 
The Crusader, 1 Ware, 4387; White v. Atkins, 8 Cush. 
367; Rossiter v. Cooper, 23 Vt. 522; Heim v. Wolf, 1E. 
D. Smith, 70. 


+ ~—— 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSUMPTION — OF DEBT BY ONE ACQUIRING CON- 
TRACT TO SELL REAL ESTATE FROM VENDEE aS SECUR- 
ITY — STATUTE OF FRAUDS.—(1) Plaintiff executed to 
H. a contract in which he agreed to convey to H., 
upon the payment of $1,350, $300 upon the execution 
of the contract and the balance in five equal annual 
payments, a lot of land. The $300 was paid and in- 
terest at the end of the first year on the balance. 
Thereafter H. conveyed the contract to defendunt to 
whom he was indebted, in consideration of the cancel- 
ling of the debt, and of an agreement on the part of 
defendant to let him have in trade sufficient to amount 
with the debt to $300. There was also an agreement 
that upon repaying the amount advanced H. might 
redeem the contract. Plaintiff brought action against 
defendant for the amount due on the contract, on the 
ground that defendant had promised H. to pay what 
should fall due upon the contract, and that this promise 
inured to the benefit of plaintiff. The only evidence 
of such an agreement was in the testimony of H. 
which did not show any express promise to that effect. 
Held, that the action could not be sustained. There 
was no absolute promise on the part of defendant to 
pay the debt, no assumption so as to make it the debt 
of defendant. The case falls within Garnsey v. Rogers, 
47 N. Y. 237, and the transaction between H. and de- 
fendant gave no right of action to plaintiff. In the 
case cited the right of redemption had been exercised ; 
in this it had not, but the difference is immaterial. 
The rule depends upon the existence of the right and 
not upon its exercise. The cases Ricard v. Sanderson, 
41 N. Y. 179; Cooley v. Howe Machine Co., 53 id. 
620; Campbell v. Smith, 71 id. 26, do not conflict with 
this rule. In all of them the covenant to pay was ab- 
solute and the liability fixed. (2) It was claimed that 
defendant had obtained from plaintiff an extension of 
time for the payment of some of the installments due, 
and had promised to pay them in consideration of 
which an extension was given. Jlield, that no such 
cause of action was set up. The action was on de- 
fendant’s promise to H. (3) Held, also, that the promise 
claimed being to pay the debt of another, was invalid 
under the statute of frauds, not beingin writing, even 
though supported by a sufficient consideration. Wat- 
son v. Randall, 20 Wend. 201; Mallory v. Gillett, 21 id. 
411; Burtis v. Thompson, 42 id. 246. Judgment affirmed. 
Roe, appellant, v. Barker. Opinion by Finch, J. 
[Decided Nov. 9, 1880.] 


NEGLIGENCE-~ OMISSION TO RING BELL AND KEEP 
FLAGMAN AT STREET CROSSING IF NOT CONTRIBUTING 
TO INJURY FROM RAILROAD TRAIN NOT NEGLIGENCE.— 
In an action against a railroad company for injury to 
plaintiff, a boy ten years old, caused by being run over 
early in the evening by defendant’s engine at a street 
crossing, it was claimed that no bell was rung when 
the engine approached the crossing. It appeared, 
however, that plaintiff saw the engine, which was 
backing, approaching and tried to run across in front 
of it, but his foot caught between a rail and the plank- 
ing and he fell down and wasrun over. Held, that as 
the object of ringing a bell upon an engine is to warn 
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people of its approach, it was not negligence contribut- 
ing to the accident to omit to ring it, as plaintiff had 
all the notice that ringing would havo given. A flag- 
man was usually kept at this crossing, but he was ab- 
sent on this occasion. It was not the duty of defend- 
ant to keep a flagman at that crossing and plaintiff did 
not know that one had been usually kept. Held, that 
there was no negligence on the part of the defendant 
in this particular. McGrath v. New York Central, etc., 
R. Co., 59 N. Y. 468; S. C., 68 id. 522. The regular 
fireman was not on the engine at the time, and there 
was no light on the rear of the engine and it was dark. 
Held, as it appeared that plaintiff plainly saw the en- 
gine approaching, there was no negligence. Judgment 
reversed and new trial granted. Pakalinskey v. New 
York Central & Hudson River Railroad Co., appellant. 
Opinion by Earl, J., Folger, C. J., and Rapallo and 
Miller, JJ., concurred; Andrews, Danforth and Finch, 
JJ., dissented. 

[Decided Nov. 9, 1880.] 


TENDER — PLEADING, ADMITS THE SAME TO BE DUE 
— OF DEBT WITHOUT COSTS AFTER SUIT BROUGHT, NO 
AVAIL— PRACTICE— DECISION IN WRITING UNDER 
Copg, SECTION 1010.— (1) In an action to foreclose a 
mortgage for $2,500, defendant averred a tender of 
$2,568, which was made after suit brought, in payment 
of the mortgage debt. Held, that there was no issue 
of fact as to whether there was any thing due on the 
mortgage at the commencement of the suit. A tender 
admits the cause of action stated in the complaint to 
the amount tendered. Johnson v. Ins. Co., 7 Johns. 
315; Spalding v. Vandercook, 2 Wend. 431; Roosevelt 
v. New York, etc., R. Co., 45 Barb. 554. Here the 
amount claimed in the complaint was $2,500 and inter- 
est from May 1. The tender was made September 19, 
and was for a few cents more than the amount claimed 
and interest, but no tender was made for costs, and 
there was no order for the tender of the debt without 
a tender of the costs. Held, that the defendant failed 
to satisfy the suit by the tender be made and plaintiff 
was entitled toa judgment against him. There was 
no need of proof of the amount of the debt before it 
could be known that the amount tendered was not 
enough to cover costs, as the allegation of the answer 
was that it was in payment of the debt,and costs, 
though incidental to the debt, are not a part of it. 
There was no trial of an issue of fact and no findings 
of fact were needed to sustain a judgment. The 
pleadings contained them. It was like a demurrer ore 
tenus, though not one in technical form. (2) It was 
claimed that there.was no decision in writing filed, as 
required by Code, section 1010. Held, that the order 
for judgment would constitute a sufficient decision in 
writing in this case. Even conceding that it was not, 
it could not be taken advantage of by an order at 
Special Term, to set aside the judgment, but cnly by 
a motion for a newtrial. Order affirmed. Zaton v. 
Wells, appellant. Opinion by Folger, C. J. 

[Decided Nov. 16, 1880.] 


TRADE-MARK—BELONGING TO FIRM—SALE TO PART- 
NER OF PERSONAL PROPERTY AND PREMISES WHERE 
BUSINESS CONDUCTED DOES NOT INCLUDE TRADE- 
MARK.—For more than three years prior to 1877, 
plaintiff and defendants carried on business in the 
city of Brooklyn, manufacturing glass. They had 
adopted the word ‘‘silex’’ as a trade-mark for the 
designation of their goods. In 1877 the firm was dis- 
solved, and defendants sold to plaintiff their interest 
in the real estate where the business was conducted, 
and in certain personal property used in conducting it, 
and thereafter the plaintiff continued the same busi- 
ness at the same place, using the same trade-mark. 
There was a deed of the real estate to plaintiff anda 
bill of sale of the personal property. Nothing was 
said at the time of the sale about the good will of the 








business or the trade-mark. There was nothing in the 
bill of sale about the trade-mark, and there was no 
agreement on the part of defendants that they would 
not engage in manufacturing the same kind of goods, 
or that plaintiff should have the exclusive right to 
carry on the business in the city of Brooklyn. There 
was no fraud or mistake. Held, that plaintiff did not 
have the exclusive right to use the word ‘“‘silex”’ asa 
trade-mark, but that defendants had an equal right 
with him toits use. The deed and bill of sale must be 
held to embody the contract between the parties. 
Pickering v. Dawson, 4 Taunt. 779; Mumford v. Mc- 
Pherson, 1 Johns. 414; Durgin v. Ireland, 14 N. Y. 
322; Pollen v. Leroy, 30 id. 549. <A trade-mark is a 
species of property which may be sold or transmitted 
by deed, with the business in which it has been used. 
Leather Cloth Co. v. American Leather Cloth Co., 4 
De Gex, J. & S. 187; 8. C., 11 H. L. Cas. 523; G. & H. 
Manufact. Co. v. Hall, 61 N. Y. 226. The trade-mark 
did not pass as included in what was sold. It was no 
necessary part of what was sold. It did not import 
that the goods upon which it was placed were manu- 
factured or produced in auy particular locality. In 
this respect the case was unlike Congress, etc., Spring 
Co. v. High Rock, etc., Spring Co., 45 N. Y. 291. Un- 
der the circumstances it was incumbent upon plaintiff 
to show that the exclusive right to use the trade-mark 
was actually, by agreement, vested in him. This he 
failed to do. Order affirmed and judgment absolute 
for defendants. Huwer, appellant, v. Dannenhoffer. 
Opinion by Earl, J. 

[Decided Nov. 9, 1880.] 

———___.____—— 
UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW — IMPAIRING CONTRACT — 
STATUTE IMPEDING COLLECTION OF JUDGMENT. —A 
State statute requiring that judgments against a city 
before they should be paid should be registered with 
the comptroller of the city, held, not unconstitutional 
as impairing the obligation of acontract. The obliga- 
tion of acontract, in the constitutional sense, is the 
means provided by law by which it can be enforced — 
by which the parties can be obliged to perform it. 
Whatever legislation lessens the efficacy of these means 
impairs the obligation. If it tend to postpone or re- 
tard the enforcement of the contract, the obligation 
of the latter is to that extent weakened. The Latin 
proverb, gui cito dat bis dat—he who gives quickly 
gives twice — has its counterpart in a maxim equally 
sound, qui serius solvit, minus solvit — he who pays too 
late pays less. Any authorization of the postponement 
of payment, or of means by which such postpone- 
ment may be effected, is in conflict with the constitu- 
tional inhibition. There is, however, nothing in the 
statute referred to which impeded the collection of 
judgments or prevented resort to other remedies if 
their payment was not obtained. The registry was a 
convenient means of informing the city authorities of 
the extent of the judgments, and that they had be- 
come executory, to the end that proper steps might be 
taken fortheir payment. It did not impair existing 
remedies. Decree of Supreme Court of Louisiana 
affirmed. State of Lowisiana ex rel. Ranger, plaintiff 
in error, v. City of New Orleans. Opinion by Field, J. 
[Decided Nov. 22, 1880.] 

EVIDENCE — COMPETENCY OF WITNESS IN FEDERAL 
COURTS — WHEN DETERMINED BY STATE LAW AND 
WHEN NoT.—This action, which was tried in the 
United States Circuit Court for the Southern District 
of Illinois, was between a bank and an executor. One 
W. was called and testified as a witness for the bank, 
to a conversation between him and the testator touch- 
ing some of the matters involved in the controversy. 
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W. was interested in the issues to be tried, and was, 
under the laws of Illinois, incompetent to testify to 
the conversation, and was objected to for that reason 
by the counsel for the executor. Held, that W. was 
competent to testify under the provision of United 
States Revised Statutes, section 858, which declares 
that ‘‘in the courts of the United States no witness 
shall be excluded in any action on account of color, or 
in any civil action because he is qa party to or interested 
in the issue tried. Provided, that in actions by or 
against executors, administrators or guardians, in 
which judgment may be rendered for or against them, 
neither party shall be allowed to testify against the 
other as to any transaction with or statement by the 
testator, intestate, or ward, unless called to testify 
thereto by the opposite party, or required to testify 
thereto by the court. In all other respects the laws of 
the State in which the court is held shall be the rules 
of decision as to the competency of witnesses in the 
courts of the United States in trials at common law 
and in equity and admiralty.”’ It is quite true that 
the 34th section of the Judiciary Act of 1789— pre- 
served, totidem verbis, in section 721 of the present 
revision of the statutes — has been construed as requir- 
ing the Federal courts, in all civil cases at common 
law, not within the exceptions named, to observe, as 
rules of decision, the rules of evidence prescribed by 
the laws of the States in which such courts respectively 
sit. Vance v. Campbell, 1 Black, 430; McNeal v. Hol- 
brook, 13 Peters, 84; Wright v. Bales, 2 Bl. 537; Sims 
v. Hundley, 6 How. 6; Byan v. Brindley, 1 Wall. 68. 
But that section of the act of 1789, as does section 721 
of the Revised Statutes, expressly excepts from its 
operations cases ‘“‘ where the Constitution, treaties, or 
statutes of the United States otherwise provide.’’ The 
existing statutes of the United States do ‘‘otherwise 
provide,” in that they forbid the exclusion of a witness 
upon the ground that he is a party to, or interested in, 
the issue, in any civil action whatever pending in a 
Federal court, except in a certain class of actions, 
which do not embrace the one now before us. ‘In all 
other respects,”’ that is, in all cases not provided for by 
the statutes of the United States, the laws of the 
State, in which the Federal court sits, constitute rules 
of decision as to competency of witnesses in all actions 
at common law, in equity or in admiralty. It is clear, 
therefore, that the law of Illinois could have no bear- 
ing upon acase which is embraced, or has been pro- 
vided for, by the Federal statute. Judgment of U.S. 
Circuit Court, S. D. Illinois, affirmed. Potter, plaint~ 
iff in error, v. Third National Bank of Chicago. Opin- 
ion by Harland, J. 

[Decided Nov. 8, 1880.] 


MARITIME LAW — RULE IN CASE OF COLLISION. —In 
cases of collision the rule is well settled that when the 
fault is wholly on one side the party in fault must bear 
his own loss and compensate the other party, if such 
party have sustained any damage. If neither be in 
fault neither is entitled to compensation from the 
other. If both are in fault the damages will be divided. 
1 Parsons on Shipp. & Adm. 525, 526: The Morning 
Light, 2 Wall. 556; Union S. S. Co. v. N. Y. & Va. 8S. 
S. Co., 24 How. 313. The want of a proper watch isa 
fault of great weight. 1 Parsons on Shipp, & Adm. 
576, 577; The Sapphire, 11 Wall. 170; The Mary T. 
Wilde, Taney’s Decis. 567; The Lydia, 4 Benedict, 523. 
In a case of collision the plaintiff, in order to recover 
entire damages, must prove both care on his own part 
and want of it on the part of the defendant. 1 Par- 
sons, supra, 529 and note2. Accordingly, where a ves- 
sel named the Newell, which was anchored at night 
and in a severe snowstorm, without a sufficient watch 
on deck, was run into by a vessel named the Clara, 
which was well manned and had proper lights and a 
proper look-out, and the collision would not have oc- 





curred if the Newell had had a sufficient watch on 
deck at the time, held, that the Clara was not liable for 
the damage done to the Newell by the collision. De- 
cree of U. 8S. Circuit Court, E. D. New York, affirmed. 
Shepherd et al., appellants, v. Schooner Clara et al. 
Opinion by Swayne, J. 

[Decided Nov. 29, 1880.] 


—_—.______. 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

JUDICIAL SALE— WHEN ADVANCE BID AFTER SALE 
GROUND FOR OPENING—INTERVENTION OF THIRD PER- 
son. —In an application to set aside a judicial sale 
upon the ground of gross inadequacy of price, it is not 
essential that the amount of the advance bid should 
be actually paid into court. It is essential, however, 
that such advance bid should be absolute and uncon- 
ditional. Under equity rule 19, adopting the practice 
of England so far as it is consistent with ‘ our local 
circumstances and conveniences,’ a third person can 
intervene and have a sale set aside, upon offering a suffi- 
cient advance in price and paying all the expenses in- 
curred by the previous purchaser. Cases referred to: 
Lucas v. Moore, 2 Lea, 1; Delves v. Delves, L. R., 20, 
Eq. 77; Railroad Co. v. Soutter, 5 Wall. 660; Lawrence 
v. Dale, 3 Johns. Ch. 39; Duncan v. Dodd, 2 Paige, 99; 
Am. Ins. Co. v. Oakley, 9 id. 259; Click v. Burris, 6 
Heisk. 539; Glenn v. Glenn, 7 id. 8367; Atkison v. Mur- 
free, 1 Tenn. Ch. 51; Ins. Co. v. Hamilton, 3 id. 228; 
Vaughn vy. Smith, id. 368; Atchison v. Murfree, id. 
728; Barlow v. Osborne,6 H. L. Cas. 556; Garstone 
v. Edwards, 1 Sim. & S. 20; Brookfield v. Bradley, id. 
23; Watson v. Birch, 2 Ves. 51; 8S. C., 4 Bro. Ch. 178; 
Upton v. Lord Fenus, id. 700; Andrews v. Emerson, 7 
id. 420; Morice v. Bishop of Dunham, 11 id. 65; White 
v. Wilson, 14 id. 151; Farlow v. Weildon, 4 Madd. 460; 
Blossom y. Railroad Co., 8 Wall. 196; Smith v. Arnold, 
5 Mason, 414; S. C., 1 Wall. 655; Savery v. Sypher, 6 id. 
157; Anson v. Twogood, 1 Jac. & W. 637; Vesey v. El- 
wood, 3 Dr. & W. 74: Lathrop v. Nelson, 4 Dill. 194; 
Twigg v. Fifield, 13 Ves. 517; Ex parte Minor, 11 id. 
559; Wren v. Kirton, 8 id. 502; Moore v. Watson, 4 
Cold. 64; Owen v. Owen, 5 Humph. 352; The Sparkle, 
7 Ben. 528; Ottey v. Pensam,1 Hare, 322; Gray v. 
Brignardello, 1 Wall. 627; Freeman v. Freeman, 2 C. 
E. Green, 49; Wilson v. Brannan, 27 Cal. 258. U.S. 
Cire. Ct., W. D. Tennessee, July, 1880. Blackburn v. 
Selma Railroad Co. Opinion by Hammond, D. J. 


JURISDICTION — SERVICE OF PROCESS — RAILROAD 
COMPANY OF ONE STATE LEASING RAILROAD IN AN- 
OTHER, NOT CITIZEN OF LATTER STATE. — Section 118, 
chapter 28, of the General Statutes of Vermont, pro- 
vided that the lessee of arailroad within the State, 
residing out of the State, should appoint one person 
resident in the State, upon whom service of every kind 
of process known to the laws of the State might at 
any time be made, and that all such service upon tho 
person so appointed should be a legal service upon tho 
lessee. Held, that service upon the agent of the non- 
resident lessee of a railroad within the State, appointed 
in accordance with the terms of this section, and 
served in the manner provided by the laws of the State 
for the service of such process, would suffice to vest 
the Circuit Court for the district of Vermont with 
jurisdiction of an action against such non-resident 
lessee. Ex parte Schollenberger, 96 U. S. 369; Rail- 
road v. Harris, 12 Wall. 65. The case, Baltimore & Ohio 
R. Co. v. Noels (Va.), 21 Alb. L. J. 477, holding that a 
corporation of Maryland leasing and operating a rail- 
road in Virginia was so a citizen of Virginia that a 
suit against it by a citizen of Virginia was not remov- 
able to the Federal courts, dissented from. In Knappv. 





* Appearing in 8d Federal Reporter. 
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Troy & Boston R. R. Co., 20 Wall. 117, it was held that 
this defendant, while lessee, operating this road in 
Vermont, and the plaintiff here, who was a citizen of 
New York, were citizens of the same State of New 
York, so that the case was not removable. U.S. Cire. 
Ct., Vermont, May, 1880. Brownell v. Troy & Boston 
Railroad Co. Opinion by Wheeler, D. J. 


MARITIME LAW— JURISDICTION OF ADMIRALTY AS 
TO CREW OF FOREIGN VESSEL. — The nationality of a 
foreign vessel, and not that of the crew, should regu- 
late the action of a court of admiralty in assuming 
jurisdiction over a controversy between the officers 
and seamen of such vessel. And in the investigation 
of acase where seamen asked to be discharged from 
further service on a Swedish ship and for tho payment 
of wages, held, that all the crew of the ship must be 
deemed Swedish subjects, notwithstanding it appeared 
that some of them were in fact citizens of other na- 
tionalities. The Nina, L. R.,2 P. C. 39. U.S. Dist. 
Ct., Maine, Sept. 13, 1880. The Amalia. Opinion by 
Fox, D. J. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


SEPTEMBER, 1880. 

CARRIER OF PASSENGERS— INJURY TO PASSENGER ON 
STREET RAILROAD—CONTRIBUTORY NEGLIGENCE — 
SITTING ON FRONT PLATFORM.—Plaintiff's intestate, a 
passenger on defendant’s street railroad car, when the 
car was approaching a draw-bridge sat down on the 
front platform. He was told by the driver of the car 
that he had better not sit in that place, as it was 
against the rules of the defendant and unsafe, to which 
he made a reply not understood by the driver. He 
continued to occupy his position while the car was de- 
tained at the bridge some fifteen minutes by an open 
draw; and remained there until he fell from the car 
after it had passed the bridge, receiving the injuries 
whereof he died. There were notices posted upon the 
car forbidding passengers to be upon the platforms and 
that the defendant would not be responsible for the 
safety of passengers while there. In an action for 
such injuries, held, that the defendant was not liable. 
It was for the plaintiff to prove that the intestate was 
free from negligence contributing to the injury which 
he received. Plaintiff could recover if the case pre- 
sented failed to disclose the exercise on his part of 
ordinary care, as judged of in the light of common 
knowledge and experience. The rule is to be applied 
which requires the exercise of such care as men of 
common prudence usually exercise in positions of like 
exposure and danger. The question is in most cases a 
question to be submitted to the jury, but when the 
circumstances are not complicated, and the undisputed 
evidence discloses conduct which would be condemned 
as careless by men of common prudence, it is the duty 
of the judge to instruct the jury to find a verdict for 
the defendant. Garrett v. Manchester & Lawrence R, 
Co., 16 Gray, 501; Gahagan v. Boston & Lowell R. Co., 
1 Allen, 187; Todd v. Old Colony R. Co., 7 id. 207. 
The evidence in this case wholly failed to show that 
intestate was in the exercise of due care. He was a 
passenger occupying an exposed and unusual place in a 
constrained and awkward position, against the rules of 
the road and the warning of the driver. The case 
differs from Meesel v. Lynn & Boston R. Co., 8 Allen, 
234. A street railway corporation has a right to make 
all reasonable regulations for the safety of passengers. 
A rule prohibiting passengers from riding on the front 
platform is a reasonable regulation; and one who 
knowingly violates it, without some reasonable excuse 
or necessity, cannot be said to be free from negligence, 
if the act contributes to hisinjury. There could be no 








doubt that the negligence of intestate contributed to 
the injury which he suffered. Wills v. Lynn & Boston 
Railroad Co. Opinion by Colt, J. 


LIFE INSURANCE — PAYMENT OF FIRST PREMIUM BY 
ANOTHER THAN INSURED WITHOUT HIS KNOWLEDGE.— 
A policy of insurance on the life of F. contained this 
provision, that ‘it shall not take effect until the ad- 
vance premium thereon shall have been paid during 
the lifetime of the person when life is thereby in- 
sured.” F. applied forthe policy and it was issued 
and left at F.’s place of business by an agent of the 
company, who, by letter, requested the payment of the 
premium if correct and satisfactory. The agent re- 
peated the request by letter a few weeks later. This 
letter was received by the sister of F. and opened by 
her, he being ill of a sickness whereof he died. Tho 
sister, without his direction or knowledge, paid the 
premium and F. died without knowledge of the pay- 
ment. Held, that the policy was not binding upon the 
insurance company. No contract of insurance existed 
between the parties at the time of the death of F. The 
possession of the policy, without a waiver on the part 
of the company of the condition upon the perform- 
ance of which it was to take effect, did not, on the 
facts disclosed, show a delivery of it in completion of 
the contract, or furnish any evidence that the minds 
of the parties had met. It was not enough that the 
form of the policy had been approved, for it was still 
optional with F. whether he would by payment make 
it a binding contract. If he declined or neglected to 
pay, the company would have no claim for the premium 
against him or against his estate, because the risk 
never attached. A proof of loss by the widow and 
personal representative of F. did not amount to such 
ratification of the unauthorized payment by F.’s sis- 
ter as would give validity to the policy. The difficulty 
is that there was no contract existing at the time of 
the death to be ratified. The payment of the premium 
was not the payment by another of adebt due from 
F., which the administrator, without affecting the 
rights of the company, would have power to ratify; 
and to say that the administrator might do it soas to 
bind the company, would be to say that a policy of life 
insurance may be made to take effect as a contract by 
anact of ratification by the administrator after tho 
death of the person whose life is thereby insured. 
Whiting v. Massachusetts Life Insurance Co. Opinion 
by Colt, J. 


NEGLIGENCE — FAILURE TO MAINTAIN FLAGMAN OR 
GATE AT RAILROAD CROSSING, IN ABSENCE OF MUNICI- 
PAL REQUIREMENTS, MAY BE.—In an action for injuries 
received by plaintiffs who were travelling in the high- 
way at acrossing of defendant’s railroad, by reason of 
defendant’s negligence, it was claimed that defendant 
was negligent in not having a gate ora flagman at tho 
railroad crossing. It appeared that no proper author- 
ity had ever required the establishment of a flagman 
or gate at this crossing. The court below ruled that it 
was competent for the jury, under the declaration, to 
consider whether the defendant had used such reason- 
able care, in addition to the ringing of the bell or the 
blowing of the whistle required by the statutes, as the 
safety of travellers demanded at this particular cross- 
ing. Held, that the ruling was correct, as recognized 
by numerous decisions. These cases all rest on the 
common-law rule that when there are different public 
easements to be enjoyed by two parties, at the same 
time and at the same place, each must use his privilege 
with due care not to injure the other. The rule applies 
to grade crossings, because the traveller and the rail- 
road each has common rights in the highway at those 
points. The fact that the Legislature has seen fit for 
the additional safety of travellers imperatively to re- 
quire the corporation to use certain warnings at such 
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crossings, does not relieve it from the duty of doing 
whatever else may be reasonably necessary. Bradley 
v. Boston & Maine R. Co., 2 Cush. 539; Linfield v. Old 
Colony R. Co., 10 id. 562; Norton vy. Eastern R. Co., 
113 Mass. 366; Favor v. Boston & Lowell R. Co., 114 
id. 351. Even though the proper authorities had never 
required the maintenance of a gate or flagman at the 
crossing in question, the defendant was still under the 
rule which requires the exercise of reasonable care on 
its part; and the jury could not be limited in their in- 
quiries by the fact that a gate or a flagman has never 
been ordered, however proper it might be for them to 
take that fact into consideration. Eaton v. Fitchburg 
Railroad Co. Opinion by Colt, J. 


— > 


CRIMINAL LAW. 





PLEADING—IDEM SONANS.—The indictment charged 
defendant with entry into a stable with intent to com- 
mit “‘larcey.”’ Held, that the maxim of idem sonans 
did not apply so as to render the indictment valid by 
reason of the word “larcey’’ meaning “ larceny.”’ 
California Supreme Court, Aug. 17, 1880. People of 
California v. St. Clair. Opinion per curiam. 


RIGHT OF PUBLIC PROSECUTOR TO BE ASSISTED BY 
COUNSEL — EVIDENCE — TESTIMONY OF DECEASED WIT- 
NEss.—(1) Under statutes making it the duty of a 
county attorney to appear in the District Court and 
prosecute all criminal cases, and providing that no 
county attorney should receive any fee or otherreward 
from any prosecutor or individual for services in prose- 
cuting criminals, nor be an attorney or counsel for any 
party other than the State, in any civil action depend- 
ing upon the same facts upon which acriminal prose- 
cution undetermined might depend, held, that this 
did not prohibit the county attorney from accepting 
the assistance of counsel employed for hire by private 
parties to aid him in a criminal prosecution. The case 
of Meister v. People, 31 Mich. 101, dissented from. The 
purpose of a public prosecution is to prevent the use 
of the criminal law to gratify private malice or accom- 
plish personal gain. This purpose is fully subserved 
when the control of the case is with the county attor- 
ney. As to an argument that if private counsel be 
permitted, the county attorney will be influenced by 
their wishes and defer to their views and thus in effect 
a private be substituted for a public prosecution, a 
satisfactory reply is, that if he is disposed to so yield 
and defer, he will be as apt to do it when those sugges- 
tions and wishes are made known to him outside the 
court room, and that there is less danger of wrong by 
permitting private counsel to appear and act openly in 
the presence of the court, than by shutting them out 
from any open participation in the trial and leaving 
them to their private and secret suggestions to him in 
his office. Publicity prevents wrong, and the courts 
can always check undue zeal. The true construction 
of the statute is that it prohibits the public prosecutor 
from accepting private compensation and gives him 
the control of all public prosecutions, leaving to him a 
discretion as to the matter of accepting offered assist- 
ance, subject to the power of the court to interfere 
and prevent any oppression of the defendant, and 
holding him personally responsible for. any violation 
of the statute or malfeasance in office. See State v. 
Bartiett, 55 Me. 200; Commonwealth v. Knapp, 10 
Pick. 478; Commonwealth v. Williams, 2 Cush. 582. 
(2) Defendant was arrested and a preliminary examina- 
tion held on a charge of assault with intent to kill. On 
such examination the testimony of the party assaulted 
was taken. This testimony was taken at the rooms of 
the witness, he being unable to move therefrom, and 
in the presence of the justice and the counsel for de- 
fendant, the defendant himself being absent. He 





could have been present if he had desired, but prefer- 
red not to be. Subsequently the party assaulted died, 
and a charge of murder was preferred in lieu of the 
original charge of assault with intent to kill. Upon 
the trial upon this charge, evidence was received of the 
testimony given by such deceased witness on the pre- 
liminary examination. Held no error. In United 
States v. Macomb, 5 McLean, 286, the testimony of a 
witness since deceased, given on a preliminary exam- 
ination, was held admissible on the trial of the indict- 
ment found for the same offense. See. also, Davis v. 
State, 17 Ala. 354; Kendrick v. State, 10 Humph. 479; 
Rex v. Barber, 1 Root (Conn.), 76; Bostwick v. State, 3 
Humph. 344; State v. Campbeil, 1 Rich. (8. C.) 214; 
United States v. Wood, 3 Wash. C. C. 440; State v. 
Atkins, 1 Overton, 229. Both reason and authority 
unite to support the competency of this testimony. 
Kansas Supreme Court, July term, 1880. (State of 
Kansas v. Wilson. Opinion by Brewer, J. 





CORRESPONDENCE. 


JUSTICE DAVIS. 


Editor of the Albany Law Journal: 

Mr. Arnoux’s communication in the LAw JOURNAL 
of the 4th inst., concerning Mr. Justice Davis, does 
not fully dispose of the case. That distinguished 
judge’s abilities are well known. Lawyers who have 
felt compelled to condemn his performance of the 
character of a committing magistrate, would deeply 
regret his absence from the tribunal where his learning 
and ability could with difficulty be supplied. From 
the General Term of the Supreme Court it is to be 
hoped that he will not soon deem himself called away 
in deference to a precedent which might better be 
called notorious than illustrious. 

In the Philp case the justice differed in opinion from 
the testimony by a witness of his own opinion con- 
cerning the genuineness of certain handwriting. The 
question of genuineness was, in the view of the law 
taken by the justice, of essential importance to the 
prisoner. The testimony of an accomplice before the 
fact —of a witness who by asserting its genuineness 
had prompted the exhibition, or rather publication, of 
this writing, would be of less weight than that of a 
person free from such previous connection with the 
suspected writing. Is it not a fact that the justice so 
misstated the evidence before him as to place this 
witness for the prisoner in the position of an accom- 
plice, whose testimony as that of an accomplice was to 
be deemed of little weight? May not the justice’s 
own conclusion in the matter have been aided by his 
mistake concerning the facts? 

Such an error, according to the spirit of the English 
law, when committed to the possible prejudice of a 
prisoner is inexcusable. It is startling to think what 
might result from similar want of attention in a trial 
involving life or death. Cc. W. 8. 


Dec. 9, 1880. 
—_——__4.——_——_—— 


NEW BOOKS AND NEW EDITIONS. 


Buss’ New YorK ANNOTATED CopE, Vou. II. 


The New York Code of Civil Procedure, chapters 14 to 22, as 
enacted in 1880, with explanatory notes showing the 
changes introduced thereby, together with the statutory 
provisions on the same subjects still remaining in force, 
with notes of judicial decisions on pleading, practice 
and evidence. Vol. II. By George Bliss. New York: 
Baker, Voorhis & Co., 1880. 


HIS volume completes a work upon which a very 
considerable amount of labor has been bestowed, 
and which has been already recognized as of almost 
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incalculable benefit to the practicing lawyers of this 
State. When the old Code was in force, what was 
known as ‘‘ Voorhies’ Code,”’ prepared by John Towns- 
hend, Esq., was considered by our bar as an indispens- 
able part of a working law library. The enactment of 
the first thirteen chapters of the present Code im- 
paired, to a great extent, the usefulness of that com- 
pilation, but tho first volume, prepared by Mr. Bliss, 
who incorporated so much of that as was relevant with 
hig own labors, furnished as full and complete a col- 
lection of case law, upon the matters it related to, as 
was then practicable. By the adoption of the final 
chapters of the new Code the statute law regulating 
practice here became comparatively symmetrical, and 
an opportunity was afforded Mr. Bliss to finish what 
he had undertaken. This he has availed himself of in 
a@manver which cannot fail to meet the approbation 
of the bench and bar of this State. As most of the 
profession are familiar with the first volume of the 
work, an extended notice of the one before us is un- 
necessary. From a somewhat thorough examination 
we are satisfied that no reported case of any value in 
relation to practice has been overlooked. And as such 
provisions of the statute law upon that subject as are 
not contained in the Code are referred to, and in some 
instances given in full, we do not hesitate to pronounce 
the entire work acomplete hand-book of the law of 
procedure in our various civil courts. 

The annotations to the chapter upon surrogates’ courts, 
which are stated in the preface to be the work of Wm. 
T. Schley, Esq., will be found of peculiar value in view 
of the important changes made by the Code in regard 
to those courts and proceedings before them. 











NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Dec. 14, 1880: 

Judgment affirmed with costs—The Union Dime 
Savings Bank v. Andariese ; Decker v. Boice; Tairtor 
v. Hemingway; Avery v. Wheat; Johnson v. Heiser; 
Patton v. Giles.——Judgment affirmed — The People v, 
Bork; The People v. Cox.—Judgment reversed and 
new trial granted, costs to abide event — Davies v. The 
Mayor, etc., of New York; Schwinger v. Raymond; 
Devens v. The Mechanics and Traders’ Insurance Com- 
pany.—Judgment reversed and new trial granted, 
costs to abide event, unless plaintiff stipulates to 
reduce its recovery by striking therefrom $8,200, and 
interest thereon, in which event, judgment as so 
modified, affirmed with costs— The Chenango Bridge 
Company v. Paige.——Order reversed and motion for 
commission denied without costs— In re Hahn.——Or- 
der affirmed, and judgment absolute for respondent, on 
stipulation, with costs — Osborn v. Schenck.——Motion 
for re-argument denied without costs — In re Eldridge. 





NOTES. 

F our recent comment on judges acting as referees, 
the Hartford Evening Post says: ‘*No doubt the 
judges think the salary insufficient, but it has hap- 
pened in Connecticut that when a judge has retired 
from the bench in old age he has not only shown a re- 
markable physical vigor and ability to work, but has 
been able to make more money out of committee work 
alone than he’ earned when serving in the double 
capacity of judge and committeeman. The bench 
here has been a sort of preparatory school for the re- 
tirement of judges at seventy years of age into fields 
of work and usefulness most promising in a pecuniary 
point of view. An ex-judge in this State was never 
known to be seriously overworked nor to die young, 
and the last thing he would ask would be a pension. 





The subject of confining judges to work on the bench 
alone is attracting attention in other States. We have 
before us a letter from a well-known lawyer in New 
Hampshire, whose attention has been attracted to the 
discussion in Connecticut and elsewhere. He says: 
‘We are troubled with the same pernicious system 
here. The practice of permitting judges to appoint 
each otber as referees, and of their sitting as such 
from the close of one term to the beginning of another 
—devoting no time to the preparation of their pub- 
lished decisions, or to the briefs or arguments of coun- 
sel—is having a disastrous effect upon the quality of 
their judgments and upon that respect which an intel- 
ligent profession ought to feel for the decisions of an 
intelligent court. I think some effort will be made to 
compel our court to attend to its legitimate duties.’ ” 
Our excellent contemporary should reflect that a man 
at seventy is crowded for time, and rarely has much 
opportunity thereafter to lay up money, however effi- 
cient the training of the ‘‘ preparatory school’ may 
have been. The judges may not ask for pensions, but 
we think they would not refuse them, and that they 
ought to have them. 

The December number of the American Law Re- 
view contains leading articles by James B. Thayer on 
Bedingfield’s Case—Declarations as a part of the res 
geste, and by Joseph Willard on Right of a creditor to 
his sureties’ securities. ——The November number of 
the Western Jurist has an article on Damages in tort as 
affected by insurance. 

At the second annual meeting of the Alabama State 
Bar Association, held at Montgomery, Dec. 2d, the 
annual address was delivered by the president, Edmund 
W. Pettus; and papers were read by M. L. Stansel on 
The Struggle for Law, by George F. Moore on Judicial 
Delay, and by David Clopton on Jurisdiction of the 
Federal Courts cover Suits against Municipal Corpora- 
tions. ——One of the ablest and best known lawyers of 
this State writes us about Judge Davis’ attack on Mr. 
Hewett: ‘‘A more inexcusable stab at private charac- 
ter was never dealt from the safe seclusion of the 
judgment seat.’”——The Memphis Avalanche says: 
“The ALBANY LAw JOURNAL should cultivate the 
Avalanche more intimately. Weare very nice and com- 
panionable, and disposed to growl only at persons who 
insist that the people of the north and the south have 
any cause for making ugly faces at each other.”’ 


Four men in India bought several bales of India 
rugs, and also some cotton bales. That the rats might 
not destroy the cotton, they purchased acat. It was 
agreed that each of the four should own a particular 
leg of the cat; and each adorned with beads, etc., the 
particular leg apportioned to him. The cat accidentally 
injured one of its legs and the owner of that member 
wound a rag around it, soaked in oil. The cat going 
too near the hearth set the rag on fire, and being in 
great pain rushed in among the cotton bales where she 
was accustomed to hunt rats and set fire to the cotton 
and rugs, which were consumed. The three owners of 
the unburnt legs brought a suit against the other to 
recover the value of the goods destroyed. The de- 
fendant denied his liability and claimed to recover 
against the plaintiffs. The court said: ‘‘The leg that, 
had the oiled rag on it was hurt; the cat could not use 
that leg; in fact, it held up that leg and ran with the 
other three legs. The three unhurt legs, therefore, 
carried the fire to the cotton and alone are culpable, 
The injured leg is not to be blamed. The three part- 
ners who owned the three legs with which the cat ran 
to the cotton, will pay the whole value of the bales to 
the partner who was the proprietor of the injured 
leg.”’ 

















J 





THE ALBANY LAW JOURNAL. 501 








The Albany Law Journal. 


ALBANY, DECEMBER 25, 1880. 











CURRENT TOPICS. 


HERE seems just now to have been a sort of 
tacit convention among the leading editors of 
this country to say something on the subject of libel, 
apparently with a view to ascertain just how much 
the people will stand from the press. Mr. Godkin, 
editor of the Nation, starts off in the December 
Atlantic, but he does not arrive anywhere in partic- 
ular. He tells us that most of the libelling is done 
by newspapers; that the public practically demand 
it in respect to candidates for public office; that in 
some well-regulated communities libel suits are un- 
known, the gentlemanly practice of duelling being 
the vogue instead; that it would be foolish for one 
editor to sue another for libel; that the law of 
damages in libel frequently affords very inadequate 
reparation: that the French law, which absolutely 
prohibits the publication in any periodical of any 
thing relating to a man’s private life, which is not in 
issue in a criminal proceeding, might possibly be ad- 
vantageously adopted here; that the slow procedure 
in actions of libel in this country frequently defeats 
justice, and that the English procedure of criminal 
information is superior; that something might per- 
haps be devised to prevent indecent assaults by the 
press on private character, but that after all such 
assaults are far less common than might reasonably 
be apprehended. This seems the gist of Mr. God- 
kin’s unobjectionable and very inconclusive article. 
But the tone and spirit of it leave the impression 
that the writer’s sympathies are on the right side, 
and it must be said that the Wation never libels 
anybody. In short, we guess that the writer would 
gladly see some restraints on the license of news- 
papers, but he does not suggest what he would 
have. After witnessing the foul and shocking ex- 
cesses of the political newspapers in the late cam- 
paign, we wish that wisdom could devise some 
preventive, some remedy, or some effectual repara- 
tion. 


The Troy Times says: ‘‘ Karly this year the Michi- 
gan press association appointed a committee whose 
duty, among other things, was to correspond with 
a large number of publishers throughout the country 
and ascertain their views as to what legal protection 
the press needs in the matter of the increasing fre- 
quency of frivolous and vexatious prosecutions for 
libel. About sixty prominent journalists were ac- 
cordingly applied to for their views on the subject. 
A part of the responses received by the committee 
have been printed in pamphlet form and distributed. 
They are exceedingly interesting as showing the 
tendency of the journalistic profession, if not of the 
general public, to secure the framing of such libel 
laws as shall at once protect the community from 
reckless and abusive publications, and at the same 
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time afford a reasonable protection to the honest 
and well-meaning publisher. As the laws of the 
different States now stand, neither of the objects as 
above stated is very well or satisfactorily secured.” 
Mr. Reid, of the New York Tribune, thinks two 
changes ought to be made: first, malice ought not 
to be presumed, but should be matter of affirmative 
proof; second, where there is no malice and there is 
no actual damage, there should be no judgment 
except for costs. The law which awards only nomi- 
nal damages under the circumstances last mentioned 
substantially amounts to what Mr. Reid would have. 
As to the other point, Mr. Reid’s requirement would 
amount to a defeat of justice three times in four. 
The Zimes continues: ‘‘ Another editor in this State 
properly holds that there ought to be further leg- 
islation forthe protection of newspaper publishers, 
requiring that persons bringing suits shall give ap- 
proved security for costs. ‘As it is now,’ he says, 
‘a shyster lawyer‘may commence action in behalf of 
a vagabond client, and make us costs without rem- 
edy, though our defense be successful.’” This 
would be as ridiculous as to exact from every pub- 
lisher a bond of indemnity against damages every 
time he essays to print any thing personal that can 
possibly injure if it prove not true. The community 
is not in half somuch danger from ‘‘shyster” law- 
yers as from “shyster” editors. The privilege of 
suing an editor ought not to be any dearer than that 
of suing one who is not an editor. 


The editor of the New York Times holds that ac- 
tual malice should always be shown in criminal cases, 
unless the case is one where the civil law will not 
provide an adequate remedy ; that trials should be 
had in the county in which the publication was 
made, if the defendant so desire; and that the pe- 
riod in which suit for libel must be brought be re- 
duced from two years to one year. Furthermore, 
that a suitable retraction, showing a desire to right 
a wrong done, should act asa bar to a criminal 
prosecution, should rebut the presumption of malice, 
and should act in reducing the damages to the 
amount shown to have been inflicted. Finally, he 
makes the important observation that the only ef- 
fectual way in which to prevent unscrupulous at- 
torneys from taking up cases ‘‘ on spec.” is by strictly 
enforcing the laws against champerty and mainten- 
ance, and by making the attorneys personally liable 
for costs under certain circumstances. The Troy 
Times adds: ‘‘ Tf all or most of the above sugges- 
tions were embodied in libel laws, the press would 
have little reason to complain. In some States 
these laws are so imperfect that journalists are se- 
riously impeded in the prosecution of their work as 
agents of news and guardians of the public good.” 
The above is a specimen of average editorial in- 
telligence and sense in respect to law. The idea of 
making an officer of court personally liable for costs 
under any circumstances is ridiculous. The press 
do not need protection. They already have a license 
regarded by many as outrageous and dangerous, 
The editors are not such weak saints as need extra-) 
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ordinary defenses. They are the most powerful 
body of men in the community, and are none too 
careful about exercising their power. If there is 
any need of legislation — which we doubt —it is 
to protect the community against the editors. We 
think the jury will take care of the citizens. 





Mr. Justice Strong has retired from the bench of 
the United States Supreme Court, at the age of 72, 
and is entitled to his annual salary of $10,000 for 
life, having served for more than 10 years. He had 
previously served 10 years as chief justice of Penn- 
sylvania, resigning in 1868. He was nominated to 
the Federal Supreme Court bench by President 
Grant in 1870. President Hayes has nominated 
Judge Woods to succeed him. Judge Woods was 
admitted to the bar in 1847, and pursued practice 
till 1857. He was then chosen to the Ohio Legisla- 
ture and made speaker, and was re-elected in 1858. 
At the beginning of the civil war he became lieu- 
tenant-colonel of the Seventy-sixth Ohio infantry, 
and was mustered out as major-general in Alabama, 
where he settled in 1865. In 1868 he was made 
chancellor of the State, and after serving two years, 
was appointed Circuit judge of the United States 
for the Fifth Circuit, which includes the districts of 
Louisiana, Alabama, Georgia, South Carolina and 
other Southern States. The Albany Argus says: 
‘* His character as a gentleman, his humanity and 
firmness as a magistrate, and his abilities as a jurist, 
are marked.” It is rumored that Judge Erskine, of 
the Georgia Federal District Court, will be named 
to succeed Judge Woods. The selection of Judge 
Woods harmonizes with our views of geographical 
fitness, but the question arises, what becomes of 
Pennsylvania’s interests? We really hope that when 
Judge Swayne retires, his successor will be taken 
from Pennsylvania. Probably by diligent inquiry 
the president could find one proper person, resident 
of that State, who was born in Ohio, if, as it seems, 
birth or residence in Ohio is essential to an appoint- 
ment to office under the present administration. 


We wish to emphasize the idea, which we ad- 
vanced the other day, that our Court of Appeals 
Reports should be owned and published by the 
State. This practice obtains in many States, and is 
preferable to the present custom. The labors of the 
reporter, for which the State pays, should be the 
property of the State, and if there is any profit in 
the sale, that should belong to the State. At pres- 
ent there are four different owners of the series, and 
as many different prices. Every three years here- 
after it is possible that there will be a new publisher. 
The difficulty of getting a complete set is already 
very considerable, and must continually increase 
under this system. The purchaser, too, is at the 
mercy of such of the publishers as are not bound 
by the contract price beyond the term of three 
years. There is one price for purchasers in this State, 
and another for those residing in other States. Out 
of the present system have grown unseemly squab- 
,bles and litigations, and delay, inconvenience and 





annoyance to the profession. It would be well if 
the State could purchase the interests of the pres- 
ent publishers at a fair price; but if this cannot be 
done, there is an excellent opportunity for the State 
to do what is greatly needed, namely, to publish a 
new edition of the past volumes, leaving out obso- 
lete and overruled matter, and mere memoranda of 
decisions, and embracing such portions of Abbott’s 
Decisions and Keyes’ Reports as ought to be coy- 
ered by the regular series, re-writing the head notes 
and statements of fact in many instances, omitting 
a great many of the citations of counsel, and giv- 
ing the volumes cohesion by notes and references. 
Such a series would supplant the old, if the publish- 
ers would not listen to reason. But whether this 
were done or not, in the future the State should 
publish its own reports, at a fair price, and should 
not give them away. 





Judge Macomber, at New York Special Term, in 
Kerrison v. Kerrison, has passed upon the vexed 
question of a marriage by a party divorced and for- 
bidden to marry again during the marriage of the 
other party, and going to another State, for the pur- 
pose of evading the prohibition, and there contract- 
ing a second marriage during the marriage of the 
other party. Judge Macomber holds that such a 
marriage is valid. This was an action by the second 
wife to have the second marriage declared void. 
The decision was influenced by the fact that the 
plaintiff was herself cognizant of and assenting to 
the fraud, and therefore did not come with clean 
hands. It is possible that this circumstance may be 
sufficient to warrant the decision, and that the rest 
of the holding may be obiter, At all events, it is 
contrary to the General Term decision of Marshall 
v. Marshall, 2 Hun, 238, which it examines and dis- 
approves. A correspondent writes us that there are 
two other decisions to the contrary, and following 
the Marshali case, now on their way up. See 21 
Alb. L, J. 486. 

ee 


NOTES OF CASES. 








AY interesting case of definition is re Lord Lon. 

desborough, Bridgman v. Lord Otto Fitzgerald, 
before Malins, V. C., Nov. 8, 1880, 43 L. T. (N. 8.) 
408. A. by his will bequeathed unto his wife abso- 
lutely all his or her ‘‘ jewels, trinkets, gold and sil- 
ver plate, ornamental and other china, and all ob- 
jects of vertu and taste.” And he directed that his 
wife should be entitled during life to his leasehold 
messuage with the appurtenances in Carlton House- 
terrace, and the statuary, furniture, and other effects 
purchased by him therewith, or which might be 
therein at the time of his decease. After her death 
the said leasehold premises, statuary, and effects 
were directed to be sold, and the produce was made 
part of his residuary estate. There were in the said 
house at the testator’s death, but not purchased by 
him therewith, ten pictures, valued at £15,000. 
Held, that the words ‘‘ objects of vertu and taste” 
were intended to include only things ejusdem generis 
with those enumerated, and did not include the 
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pictures, but that these passed under the gift of the 
furniture, statuary, and effects in the said leasehold 
messuage. Lord Londesborough was a nobleman 
of very large fortune, a man of great taste, a patron 
and lover of the arts, and lived in a very large house 
in Carlton House-terrace. Besides the articles above 
mentioned, he had a collection of armor and auto- 
graphs, which are settled and made heirlooms. The 
pictures were all by English artists, except a head 
by Carlo Dolce, and included the ‘‘ Monarch of the 
Glen,” a well-known picture by Landseer; a child, 
said to be a portrait of the testator’s daughter; and 
pictures by D. Roberts, Stanfield, Hollings, Ans- 
dell, and Cook. The court said: ‘It is clear, and 
was decided in Sir George Kelly v. Powlett, 2 Amb. 
605, by the then Master of the Rolls, that where 
there is nothing to show the contrary, pictures pass 
as part of the furniture of the house.” ‘I must 
say that it seems to me very improbable that a man 
possessed of a collection of very valuable pictures, 
if he intended to give them absolutely, would omit 
the word pictures. If a man, knowing perfectly 
well that he had these pictures by the first painters, 
intended to give them, I cannot understand upon 
what principle the word ‘pictures’ was omitted. 
Mr. Bristowe argued that pictures were objects of 
vertu and taste, and that a virtuoso is a man who 
loves pictures as well as other works of art. Pic- 
tures are most undoubtedly articles of taste. We 
commonly say that a man has a very great taste in 
pictures, but I suppose this is the very first will that 
has occurred in which pictures are to pass, if they 
do pass, by the words ‘objects of vertu and taste.’ 
There is a rule of construction which has always 
been acted upon, and which was acted upon in the 
case cited of Rawlings v. Jennings (ubi sup.), where 
words are used which would pass the whole property 
of the testator. In that case the words were ‘all 
other goods,’ but Sir Wm. Grant, acting on the rule, 
said they meant things ejusdem generis, not all the 
man’s property, but things of the same nature as 
those which he had been disposing of. Mr. Bris- 
towe says the pictures are of the same nature as the 
things he has been disposing of; a picture is an ob- 
ject of vertu and taste. So itis, agree. I do not 
say by any means that the words are insufficient to 
pass pictures, but whether they do so or not depends 
upon the particular circumstances of the case, and 
therefore inasmuch as it would have been so very 
easy for the testator to have removed all difficulty 
on the subject by using the word pictures, I think 
that mentioning as he does ‘gold and silver plate, 
ornamental or other china,’ and then ‘all objects of 
vertu and taste,’ he means things ejusdem generis, 
such as painted snuff-boxes and small statuettes, and 
any thing of that kind about the house. I can 
hardly think that if he had meant those pictures to 
pass he would not have used the proper word ‘ pic- 
tures’ instead of those doubtful and ambiguous words 
‘objects of vertu and taste.’” ‘‘On the whole, 


therefore, I come to the conclusion that he consid- 
ered those words ‘vertu and taste’ as comprehend- 
ing every thing else of the same sort, or, as we law- 
yers say, ejusdem generis with those before enumer- 





ated, and I cannot consider that by such words he 
intended to pass a valuable collection of pictures 
such as he had; and I am therefore of opinion that 
Lady Londesborough did not take them absolutely, 
but that she is entitled to the enjoyment during her 
life, under the next clause, of all the articles which 
were in the house at the time of the death. It was 
said that it was very improbable that he could have 
intended the portrait of his daughter to be sold. I 
agree that it is very improbable, but he may have 
forgotten that, or he may have thought the family 
were sure to buy it; probably it is not very valuable. 
I cannot think that that circumstance sufficiently 
controls the construction of the will to make those 
words have the operation which they otherwise 
would not have.” 


The matter of ‘‘ catching bargains” comes up al- 
most simultaneously in this country and in England. 
In Nevill v. Snelling, English High Court, Ch. Div., 
43 L. T. (N. 8.) 244, a money lender induced a 
younger son of a nobleman of high rank and great 
estate, while still under age, to borrow money of 
him on extravagantly usurious conditions, and to 
continue to do so after he had attained his majority, 
and made no inquiry into the position of the bor- 
rower, but relied for repayment, not on any definite 
expectations of the latter, but on the probability 
that if he should be unable to pay, his father or 
friends would pay to avert bankruptcy and expos- 
ure, or that he would himself pay if he should by 
any means come into any of the family property, 
and unconscientiously received and afterward in- 
sisted upon the continuance of payments originally 
made to him by the borrower under a mistake, and 
without any obligation to do so. Held, that the 
money lender was only entitled to obtain repayment 
of the sums actually advanced, with interest at five 
per cent from the dates of the several advances, 
And in Bogle’s Estate, Orphan’s Court of Dauphin 
county, Penn., March, 1880, 9 W. N. C. 256, the 
court said: ‘‘ We find Bogle, a young man between 
twenty-three and twenty-four years of age, having 
been engaged in the grocery business for two or 
three years, to all appearances pretty closely pressed 
for money, borrowing from Mr. Sticker, or his wife, 
some $2,000, at a rate of interest of 18 per cent per 
annum, and applying to the same person for a new 
loan at like rate, this on the security of his patri- 
mony — in the hands of his guardian and not due 
for a little over a year. We find him afterward sell- 
ing the claim at a discount of at least $1,000, re- 
ceiving in payment the discharge of two small 
judgments amounting in all to $135, the balance due 
on a former mortgage, $200, some $357 in money, 
some small expenses paid, and notes at 6 and 12 
months, $576.63 each, some $250 of a discount on 
the $500, and at least one of the notes, if not both, 
shaved at a discount of about 18 per cent. Mr. Bogle 
swears that he was to have the money when wanted, 
Is this such an oppressive and fraudulent advantage 
taken of Bogle under the circumstances as will en- 
title him to relief in equity? We must premise 
that his guardian, who had looked after his affairs 
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for many years, and who stood in loco parentis, is 
not made acquainted with the intended sale.” ‘‘ Bo- 
gle makes a sale in advance of a legacy, not due for 
over a year, at a very heavy discount, and all paid 
in notes, which it is said could be better sold at a 
discount than could a legacy. Is not this catch- 
ing a bargain from one having an estate in expect- 
ancy ? Doesit not amount toafraud inlaw?” “The 
case presents these principles in brief. A father, de- 
sirous of securing an adequate maintenance for his 
minor son, places his patrimony in the hands of a 
testamentary guardian, fixing the amount to be ap- 
plied to his support annually, until he should attain 
the age of twenty-five years, thereby pretty clearly 
showing that until he attained that age he would 
not be capable of managing his own affairs with 
judgment. About eighteen months before reaching 
that age a business man of mature years bargains 
with him for the purchase of the whole balance at 
a discount in all of over 33 per cent, after learning 
from the guardian the precise amount which would 
be coming. This we consider is taking advantage 
of the situation of a necessitous young man in buy- 
ing his expectancy, and is what the law will not 
tolerate. It defeats the object of the father in 
tying up the estate of his son, in the hands of the 
guardian, to prevent it being squandered. It is 
therefore ordered that out of the money paid into 
the Orphans’ Court there be first applied the expense 
of the audit and other costs, and that there be next 
paid the amount paid by Sticker to Bogle with legal 
interest thereon from the time of payment until the 
same was deposited in the Orphans’ Court, and 
that the case be referred back to the auditor to fix 
the amount due, and the residue of the fund we 
adjudge to Charles E. Bogle.” 


In Roy v. Goings, 96 Til. 361, it is held that under 
a clause in a chattel mortgage, that if the mort- 
gagee shall, at any time before the debt becomes 
due, ‘‘ feel himself unsafe or insecure,” he shall have 
the right to take possession of the mortgaged prop- 
erty, the mortgagee has the right to judge of the 
crisis for himself, subject only to the limitation that 
his judgment of insecurity must be exercised in 
good faith, upon reasonable grounds or probable 
cause. That there need not be actual danger, or 
reasonable ground to decide that there was actual 
danger, but it will be sufficient if, at the trial, it 
appears that at the time of the taking of possession 
there was apparent danger, such that a reasonable 
man might, in good faith, act upon, or in other 
words, there should be reasonable grounds to be- 
lieve there was danger, or that the mortgagee did 
not act without probable cause. Scott and Shel- 
don, JJ., dissenting, said: ‘‘We think it enough 
that the mortgagee felt himself insecure, and that 
it is not necessary, that in addition thereto, there 
should have been probable cause for feeling himself 
insecure.” The doctrine of this dissent is the doc- 
trine of Cline v. Libby, 46 Wis. 123; S. C., 32 Am. 
Rep. 700, which holds that the mortgagee, under 
such a clause, has an arbitrary right, which he may 





exercise without showing or having any reasonable 
ground, and that exercise will not be enjoined. 
‘*The weight of authority is in favor of the right 
of the mortgagor to take and sell the property with- 
out any obligation to prove that the facts and cir- 
cumstances surrounding the parties justified him in 
deeming himself insecure. Huggans v. Fryer, 1 
Lans. 276; Chadwick v. Lamb, 29 Barb. 518; Rach 
v. Milk, 20 id. 616; Hall v. Sampson, 19 How. Pr. 
481; Farrell v. Hildreth, 38 Barb. 178° Tyler v. 
Ames, 6 Lans. 280.” 





RESERVATION OF TIMBER IN DEED. 





N Irons v. Webb, 12 Vroom, 203; 8. C., 32 Am. 
Rep. 193, a deed of lands reserved the timber, 

the grantee stipulating that the grantor should have 
two years to remove it. Held, that it might be re- 
moved after that time. The action was trover by 
the grantor for the timber devised him by the 
grantee. The Supreme Court, by Beasley, C. J., 
said: ‘‘ Upon looking at the frame of this instru- 
ment, it will be found that the timber in question 
is plainly excepted out of the operation of the con- 
veyance, and that the right to take it away within 
a specified time is in the shape of an agreement on 
the part of the defendant. Such a stipulation on 
the side of the grantee of the deed cannot convert 
an absolute exception into a conditional one. The 
legal effect of an exception is to sever from that 
which is granted that which is excepted, so that the 
latter does not pass by the grant (Shep. Touch. 77), 
and when, consequently, any thing is thus set apart 
and declared to be outside of the grant, it should 
be plain words only that should bring it within the 
force of the grant. The excepting clause says, in 
effect, that the grantor withdraws from the grant a 
certain portion of the premises, and such act is so 
positive and emphatic that it cannot be controlled 
or affected by subsequent expressions or stipulations 
of dubious meaning or uncertain effect.” ‘‘ Look- 
ing at the terms of the present agreement and its 
subject-matter, I can see no mark, certainly no de- 
cisive mark, signifying that it was the intention of 
these parties that by the plaintiff's neglect to re- 
move the timber it should be forfeited to the defend- 
ant. Such a purpose, it is certain, is not contained 
in any part of the language of the instrument, for 
it nowhere says, that in any event, the title to the 
timber is to pass to the grantee. As a consequence, 
as it is not in the words, such a right must be de- 
rived by inference from the nature of the transac- 
tion itself. But then what feature of the business 
is to have such an effect? The only particular re- 
lied on is the circumstance that if the timber was 
permitted to remain on the premises until the time 
of removal had expired, it became unlawful to enter 
for the purpose of taking it away. But the effect 
of such an incident is not in law to work a forfeit- 
ure of title.” ‘The vendor could have called the 
vendee to account for leaving it on the land beyond 
the stipulated time, and for all damages to his land 
done by its removal after such period, but he had 
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no right to claim such timber as his own, and to 
put it to his own uses.” 

This decision is based on Hoit v. Stratton Mills, 54 
N. H. 109; 8S. C., 20 Am. Rep. 119. In that case 
the deed conveyed growing trees to be removed by 
the grantee, and it was held that as the terms of 
the grant, taken in their literal and usual sense, sig- 
nified an absolute conveyance of the title of the 
trees, the grant was not made conditional by the 
implied stipulation that the grantee should remove 
the trees within a reasonable time. In Knott v. Hy- 
linck, 12 Rich. 314, the court construed a deed that 
reserved all the growing timber, as leaving the title 
absolutely in the grantor; although in these cases 
there was no time mentioned within which the trees 
were to be removed, the court in the principal case 
said: ‘‘ That circumstance can take but little from 
the force of the precedent, as undoubtedly, in the 
absence of an express limitation of a period for the 
disincumbering the land by the removal of the trees, 
the law would imply an undertaking to produce that 
result within a resonable term.” 

The court distinguished Holton v. Goodrich, 35 Vt. 
19, as influenced by other stipulations, and depend- 
ent on the peculiar expression and provision of the 
deed ; and Pease v. Gibson, infra, on the ground that 
the expressions on the point in question were mere 
dicta, and overthown by the criticism in Hoit v. 
Stratton Mills, supra. The court concluded: ‘‘I 
have endeavored to show that the exception is un- 
conditional; and if this be so, by its own efficacy 
it kept the title to the timber in the plaintiff; but 
if, to the contrary, the property in the timber was 
not to remain in the plaintiff unless the trees were 
removed within such period, then, very clearly, the 
mere felling of the trees would not satisfy the re- 
quirement of such condition.” 

In Pease v. Gibson, 6 Me. 84, the grantee was to 
have two years to take off the timber. The court 
said: ‘*To admit the construction given by the de- 
fendants’ counsel, and consider such a permission as 
a sale of the trees, to be cut and carried away at the 
good pleasure of the purchaser, and without any refer- 
ence to the limitation, in point of time, specified in 
the permit, would be highly injurious in its conse- 
quences. It would deprive the owner of the land of 
the privilege of cultivating it and rendering it pro- 
ductive, thus occasioning public inconvenience and 
injury; and in fact it would amount to an indefinite 
permission. The purchaser, on this principle, might, 
by gradually cutting the trees and clearing them 
away, make room for a succeeding growth, and be- 
fore he would have removed the trees standing on 
the land at the time of receiving such a license or 
sale, others would grow to a sufficient size to be 
useful and valuable; and then the owner of the 
land would be completely deprived of all use of it. 
Principles leading to such consequences as we have 
mentioned cannot receive the sanction of this court.” 
This was followed in Howard v. Lincoln, 13 Me. 122. 
Both cases seem to have directly involved the point. 

In Lolton v. Goodrich, 35 Vt. 19, there was a 
reservation of stone in a deed, with the privilege of 
taking it off ‘‘ till” a certain day. The court said: 





‘If the property was removed by that time, it be- 
longed to the plaintiffs; but if not removed by that 
time their right to it was gone. This seems to be 
the natural and obvious construction of the deed.” 

Boisaubin v. Reed, 2 Keyes, 323; 8. C., 1 Abb. 
Ct. Dec. 161, was not noticed in the principal case 
nor in the New Hampshire cases, and is quite op- 
posed to them. It was a suit to enjoin an entry on 
land and the carrying away of timber. The deed 
granted all the growing timber on certain land, and 
the right of entry and occupancy ‘‘ for and during 
the term of ten years for the purpose of cutting and 
taking and carrying away said timber and manu- 
facturing timber on said land,” ete. The Supreme 
Court, on the authority of the two Maine cases, and 
McIntyre v. Barnard, 1 Sandf. Ch. 52, and Warren 
v. Leland, 2 Barb. 622, had held that this was only 
a sale of such timber as was actually removed within 
the specified term, and granted the injunction. This 
holding was now affirmed in the Court of Appeals. 
The court said: ‘‘ After the expiration of the term, 
every entry upon the land for the purpose of taking 
timber away was without the license of the deed. 
Had there been no term named, the vendee would 
be entitled to enter and carry away timber for a rea- 
sonable time, which would have depended for its 
limit upon the facts of the case; as to the amount of 
the timber; the extent of the land ; the natural imped- 
iments to be overcome in removing it; and other at- 
tending circumstances. But to hold to the continua- 
tion of the right to remove the timber from the land, 
after the term for so doing has been agreed on by the 
parties, and has expired, is to disregard their agree- 
ment, or to make a new one. Every entry upon the 
land by the defendant, to carry away timber or logs, 
after the expiration of the term, was an entry with- 
out license, and a clear trespass, and if he or his 
servants carried away timber, the plaintiffs could be 
made good for the injury committed only by dam- 
ages to the extent of the value of the timber re- 
moved. These facts indicate clearly, to my judg- 
ment, that it was the intention of the parties to the 
original agreement to limit the right to take and 
carry away timber to the term within which the 
vendee or his representatives might lawfully enter 
upon the land; and that the vendee has no title to 
the timber by cutting logs and leaving them upon 
the land; but to complete his title he must also 
remove the logs within the term.” 


——— ee 


CRIMINAL LIBELS ON NON-RESIDENTS. 
The statute of our State is as follows: ‘In all cases 
where a libel has been or may hereafter be printed or 
published against any person not a resident of this 
State, the accused shall be indicted, and the trial 
thereof shall be had, in the county where the said libel 
was or may hereafter be printed or published. In all 
cases where such paper shall not upon its face purport 
to be or to have been printed or published in a particu- 
lar county of this State, the accused shall be indicted 
and the trial thereof had in any one county where the 

said paper has been or may hereafter be circulated.” 
By the literal meaning of this statute the printer or 
publisher anywhere, within or without the State, of a 
libel against a non-resident, no matter where he may 
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reside, is liable to indictment, if his paper purport on 
its face to be printed and published in this State, or if 
it does not so purport but is circulated in this State. 
But as criminal actions are strictly local, and to sub- 
ject an offender to punishment the crime must be 
committed within the limits of the sovereignty seek- 
ing to punish the offense, such literal rendering must 
be limited, and the statute applied only to those who 
print or publish, within this State, against non-resi- 
dents. It is plain that a criminai ~ffense against a 
statute of this State cannot bo comu.itted outside of 
the State, and that our statutes have no force to create 
crime beyond the limits of the state. In some cases 
those who have committed crimes within the limits of 
other States or governments are delivered by our law 
to such other States or governments. Crime against 
the life, body, health or liberty of persons in Oregon 
cannot be committed in this State, for the rights of 
personal security in such cases do not exist in this 
State; to protect them by our statute would be absurd. 
Any crime against them must be committed in that 
State, and be punished there as crime against the laws 
of that State. 

Crimes are committed at the place where they take 
effect upon the object injured. A person was accused 
of shooting from an American ship and killing aman 
on a foreign schooner. Justice Story said: ‘‘The act 
was, in law, done where the shot took effect; he would 
be liable to the foreign government.’ So, too, crime 
against personal reputation is committed iu the State 
where the person injured lives; the object injured in 
cases of libel is the person, as in all other cases of in- 
jury to personal rights. Injury to personal reputation 
is a crime because it is an injury to the person, and not 
because it is an injury to reputation distinguished 
from the person injured; which would bea very dis- 
criminating distinction, making reputation a kind of 
personal property existing in every State and in every 
county of every State; no matter who the owner 
thereof is, or where in the wide world he may reside, 
and thus acriminal libel is possible in every place; 
that this is not the idea upon which this statute is 
founded, it may be noted that the statute itself pro- 
vides that indictment shall be had in only one county, 
thus avoiding the idea that reputation exists separate 
from the person so as to be the object of a criminal 
trespass coguizable by the grand jury of every county. 
In the cases of an injury by libel to residents of the 
State, indictment is had in the county where the in- 
jured citizen resides; the notion that his reputation is 
a kind of personal property existing in every county 
of the State, separate from the person, which could be 
the object of acriminal trespass in any county other 
than where he lives, was never recognized by our law. 

An offense by shooting from one county and killing 
in another must be tried in the latter. A resident of 
Ireland, for publishing in London against a resident 
of London, was held for trial in London. This is so, 
because crimes are committed at the place where they 
take effect upon the object injured. Those persons 
who possibly never have been and never will be within 
this State, cannot be the subject of a crime within this 
State. Criminal trespass upon personal rights cannot 
be committed where those rights do not exist. We 
must arrive at the conclusion, then, that this statute 
creates for every person in the wide world, non-resi- 
dents of this State, the personal right of reputation in 
every county of this State, and makes it the object of 
a criminal, that is indictable, trespass, or else we must 
give to the words ‘‘any person not a resident of this 
State” a more limited meaning. There are thousands 
whose property, business, life and reputation are 
almost wholly within this State, although they are not 
residents of this State. These persons live under, and 
recognize and render themselves amenable to our stat- 
utes; they help in supporting our government, and are 





entitled to the fullest protection our criminal law can 
give; an injury to such persons is as much a public 
offense as an injury to jactual residents of our State; 
such persons really and practically are within this 
State, and our statute may legitimately treat the per- 
sonal rights of such persons in every respect as exist- 
ing within this State. Confiuing the application of our 
statute to}such persons, that is, to non-residents 
within the State, would be giving to the statute a 
plain, reasonable and practical meaning, in accord with 
the meaning of other statutes concerning personal 
rights, and it would seem that this construction of the 
statute is more to be preferred than the other. 

The National Constitution provides that the trial of 
all crimes must be held in the State where they are 
committed. But the party who has, within this State, 
libelled a non-resident of the State, may, under this 
statute, be indicted, even though he may have been 
indicted for the same offense in the State where such 
nou-resident resides. The Constitutions, State and 
National, also provide that no person shall be subject 
to be twice put in jeopardy for the same offense; and 
this statute seems to infringe upon these constitutional 
provisions unless the construction alluded to may be 
adopted. 

In England persons have been indicted for libelling 
in England members of other governments not resi- 
dent in England, but this was under special statutes 
for that purpose. Was it the intention that our stat- 
ute should include such persons? If the legal con- 
struction of a statute is doubtful upon a careful scru- 
tiny, it should be construed in the sense most beneficial 
to the accused. 

It is a humane principle of the law that a prisoner 
shall have the benefit not only of doubts upon the 
facts, but doubts also upon the law. 

The following authorities may be consulted: People 
v. Adams, 3 Denio, 190; Adams v. People, 1 N. Y. 176; 
Whitford v. Panama Railroad Co., 23 id. 467; Bir- 
mingham Iron Co. v. Glen Cove Starch Manufacturing 
Co., 78 id. 32; 30 Barb. 99; id. 439. 

JOHN MILLER. 
——__—_¢—_— 


LIABILITY OF NATIONAL BANK FOR 
SPECIAL DEPOSITS. 


NEW YORK COURT OF APPEALS, FEBRUARY 24, 1880. 


PATTISON V. SyRACUSE NATIONAL BANK, Appellant.* 


A National bank is liable for a special deposit, received by 
its teller on behalf of the bank, in accordance with its 
usage, for gratuitous safe-keeping, and lost through its 
gross negligence. 


CTION to recover the value of bonds deposited by 
the plaintiff with defendant for safe-keeping and 
which were stolen. The opinion states the case. 


Samuel Hand, for appellant. 
Geo. F. Comstock, for respondent. 


RaPpa.uo, J. The leading point made by the appel- 
lant is that a bank organized under the National Bank- 
ing Act (Laws of U. S., 1864, ch. 106) has no authority 
to receive special deposits of securities, etc., for safe- 
keeping, and that consequently the defendant incurred 
no liability by the receipt by its teller of the package 
deposited by the plaintiffs, and cannot be held respon- 
sible for its loss, even though the teller in receiving the 
deposit assumed to act in behalf of the bank, in accord- 
ance with its practice, and did so with the knowledge 
of its managers, and the loss occurred through gross 
negligence on the part of the officers of the bank. The 





*To same effect, First National Bank of Carlisle v. Graham, 
21 Alb. L. J. 361; 8. C., 100 U.S. 699; affirming S. C., 21 Am. 
Rep. 49. 
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respondent disputes both the premises and the con- 
clusion. 

In most of the cases in which the question of the 
liability of banks for special deposits has been consid- 
ered, and which will be more particularly referred to 
hereafter, the corporate power of a bank to bind itself 
by such a transaction has been conceded, and the cases 
have turned upon questions relating to the authority 
of the officers receiving the deposits, and the degree of 
negligence by which the loss was occasioned. If it be 
assumed that the receiving of such deposits is a legiti- 
mate part of the business of banking, and that banks 
not organized under the act of Congress, which see fit 
to receive such deposits, may do so, there is nothing in 
the act of 1864 which especially restricts National 
banks in this respect. The act provides (section 5) that 
associations for carrying on the business of banking 
may be formed in a certain manner. Section 8 de- 
clares, that upon complying with the provisions of the 
act, such associations shall be corporations and may 
adopt a corporate name and may in that name make 
contracts; and further, that they may exercise under 
the act all such incidental powers as shall be necessary 
to carry on the business of banking, by discounting 
and negotiating promissory notes, drafts, bills of ex- 
change and other evidences of debt; by receiving de- 
posits, by buying and selling exchange, coin and 
bullion; by loaning money on personal security, by 
obtaining, issuing and circulating notes according to 
the provisions of the act. It cannot be contended that 
because the power [to receive special deposits is not 
particularly mentioned, therefore it is intended to 
place banks organized under this act on a different 
footing in this respect from other banks. There are 
many contracts incident to the banking business, which 
although not enumerated in the act, are daily made by 
National bauks without question as to their authority, 
such as receiving notes, checks, etc., for collection, 
etc. They are authorized to make any contracts, 
which legitimately appertain to the business of bank- 
ing, and if receiving special as well as general deposits 
falls within the scope of that business, the power to 
receive deposits includes all kinds of deposits which 
are known and customary in the banking business. 

That the enumeration of banking powers contained 
in the act of 1864 was not significant of an intention 
to place any special restriction upon National banks as 
distinguished from State banks, is apparent from the 
fact that it is a usual formula descriptive of the bank- 
ing business contained in bank charters (charter of 
Commercial Bank of Albany, Laws of 1825, p. 198; 
Dutchess Co. Bank, id. p. 204), and is almost identical 
with that contained in the General Banking Law of 
1838 (Laws of 1838, p. 249, § 18), which provides that 
“each association shall have power to carry on the 
business of banking by discounting bills, notes and 
other evidences of debt; by receiving deposits; by 
buying and selling gold and silver bullion, foreign coin 
and bills of exchange in the manner specified in this 
act, by loaning money on real and personal security, 
and by exercising such incidental powers as shall be 
necessary to carry on such business.” 

The meaning of the two provisions is the same, and 
their language is the same except in the order of 
arrangement. In both the business of banking is de- 
fined, that is, discounting paper, receiving deposits, 
etc., and all powers incident to these general powers 
are added. In {the act of Congress the frame of the 
sentence is that National banks shall exercise all such 
incidental powers as shall be necessary to carry on the 
business of banking, and then follows a description of 
the banking business, while in the act of 1838 the 
banking business is first described, and the grant of 
incidental powers follows. The enumeration in the 


act of Congress is not of the incidental but of the 
principal powers, and to these are superadded all inci- 





dental powers. The question remains the same, there- 
fore, as to a National as to a State bank, whether the 
power of receiving special deposits is incidental to the 
banking business, and no distinction can be made in 
determining this question between a State and a Na- 
tional bank. 

In the leading case upon the subject (Foster v. Essex 
Bank, 17 Mass. 479, A: D. 1821), where a special deposit 
had been made with the defendant, of a cask contain- 
ing gold coin, it was shown that it had been the prac- 
tice of the bank to receive special deposits of money 
and other valuable things, but there was no regulation, 
or by-law, or provision of the charter upon the subject. 
The counsel for the plaintiff, as in the present case, 
claimed that it had been "the practice of banks from 
the earliest periods to receive such deposits. That the 
Bank of England had no express power to do so, but 
it had become a part of their duty or business by 
usage, aud belonged to the very nature of such institu- 
tions. On the other side it was denied that the bank 
had any such power, or that it was incidental to the 
business of a bank or banker; that the authority could 
not be inferred from usage, and the repetition of unau- 
thorized acts by the officers could not give them 
validity, and the officers only, not the bank, were 
bound. The point was thus distinctly presented. It 
was argued by the most eminent counsel of the period, 
and decided by a court of distinguished reputation. 
The court held that the practice of the bank having 
been to receive such deposits, and its building and 
vaults having been allowed to be used for that purpose, 
and its officers employed in receiving into custody the 
things deposited, the corporation, and not the cashier 
or other officer through whose particular agency tho 
property may have been received into the bank, must 
be deemed the depositary. 

The next case on the point is Lloydv. West Branch 
Bank, 15 Penn. St. 172, decided in 1850. It was there 
held that the power to receive deposits conferred on 
the bank by the Pennsy!vania Banking Law referred 
to deposits of current money received as such and not 
to special deposits. But the court, although indulging 
in some strong expressions indicative of an opinion 
that the statute did not intend to confer the power, 
states the question to be whether there was any such 
general custom or practice of the cashier of the bank 
to act as a voluntary bailee without reward, as to make 
the bank liable for his acts, and the decision rests upon 
the want of evidence of any such practice. Tho court 
was undoubtedly correct in holding that it was not in- 
tended that banks should be turned into pawn-brok- 
ers’ shops, or receive old clothes on deposit. But the 
case is not an authority for the proposition, that if a 
bank is in the habit of receiving on deposit coin or 
other valuables such as are usually the subject of 
special deposits in banks, it will not be bound by the 
act of its officers in receiving them. 

But in later cases in the same State the doctrine of 
Foster v. Essex Bank is expressly recognized and ap- 
plied to National banks. In Lancaster Co. Nat. Bank 
v. Smith, 62 Peun. St. 47, where a special deposit of the 
U. 8. bonds had been made with the bank by deliver- 
ing them to the teller, and the teller had subsequently 
delivered them to a third party supposed to be the de- 
positor, but without ascertaining his identity, the bank 
was held liable. The case of Lloyd v. West Branch 
Bank was referred to, but the power of the bank to 
bind itself by receiving the deposit was not disputed, 
and it was held that it was a question for the jury 
whether the bank had been guilty of gross negligence. 

In Scott v. National Bank of Chester Valley, 72 Penn. 
St. 471; S. C.,13 Am. Rep. 711; Thomp. N. B. Cas. 
864, the facts were almost identical with those in Fos- 
ter v. Ess:a Bank. A special deposit of bonds for 
safe-keeping had been made with the defendant by 
one of its customers, and the bonds were stolen by the ' 
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teller of the bank, but no negligence on the part of tho 
bank was established, and a verdict for the defendant 
on that ground was sustained. The receipt of the 
bonds was not claimed to be ultra vires. 

In First National Bank of Carlisle v. Graham, 79 
Penn. St. 106; S. C., 21 Am. Rep. 49; Thomp. N. B. 
Cas. 875, the {plaintiff sued for the loss of U. S. bonds 
claimed to have been deposited by her with the bank, 
and relied upon a receipt for the bonds signed by the 
cashier of the bank, in which he acknowledged that 
she had left the bonds in the bank for safe-keeping. It 
was admitted that government bonds were received 
by the bank for safe-keeping with the knowledge of 
the president, cashier and teller, and without compen- 
sation. A verdict and judgment having been ren- 
dered for the plaintiff, it was reversed on exceptions 
to rulings on questions of evidence or to some por- 
tions of the charge in submitting to the jury the ques- 
tion of negligence, but on the point of the liability of 
the bank the doctrine of Foster v. Essex Bank was 
emphatically reiterated, and it is stated that the rule 
as laid down in that case has been uniformly applied 
iu the Supreme Court of Pennsylvania in cases involvy- 
ing the rights and duties of National banks. 

In Turner v. First National Bank of Keokuk, 26 Iowa, 
562; Thomp. N. B. Cas. 454, the liability of a National 
bank for a special deposit of bonds was also recog- 
nized. Smith v. First National Bank of Westfield, 99 
Mass. 605, was also a case of a special deposit of bonds 
with a National bank, and the bank was held to be 
bailee of the bonds liable only for want of ordinary 
care. 

To the same effect is Giblin v. McMullen, L. R., 2 P. 
C. 317. 

In Chattahoochie National Bank v. Schley, 38 Ga. 
369; Thomp. N. B. Cas. 379, the court after referring 
to some of the cases which have been cited, and also 
to the recent cases of First National Bank v. Ocean 
National Bank, 60 N. Y. 278; S. C.,19 Am. Rep. 181; 
Thomp. N. B. Cas. 728; Wiley v. First National Bank 
of Brattleboro, 47 Vt. 546; S. C., 19 Am, Rep. 122; 
Thomp. N. B. Cas. 905, summarizes its view of the 
existing law as follows: ‘By habitually receiving 
through its cashier special deposits to be kept gratuit- 
ously for mere accommodation, a National bank will 
incur liability for gross negligence in respect to any 
such deposits received in the usual way.” This I 
adopt as aconcise and accurate statement of the result 
of the decisions to which I have referred. 

The only adjudications to be found in conflict with 
this doctrine are the cases of Wiley v. First Nat. Bank, 
47 Vt. 546; S.C., 19 Am. Rep. 122; Thomp. N. B. Cas. 
905, followed by the same court in 50 Vt. 389, Browne’s 
N. B. Cas. 69, note, where it was held, in direct opposi- 
tion to all the cases I have cited, that when a special 
deposit is received by a National bank, even in accord- 
ance with usage, and with the knowledge und acqui- 
escence of the directors of the bank, the bank is not 
liable for its loss even by gross negligence; and this is 
put upon the ground that the bank has no corporate 
capacity to receive such deposits for safe-keeping, and 
consequently cannot empower any of its officers to in- 
cur liability in its behalf by so doing. 

There are some cases in which the Vermont cases 
are referred to with approval by the judge writing the 
opinion (Third National Bank of Baltimore v. Boyd, 
44 Md. 47; 8. C., 22 Am. Rep. 35; Thomp. N. B. Cas. 
45; First National Bank v. Ocean National Bank, 60 
N. Y. 278; 8. C.,19 Am. Rep. 181; Thomp. N. B. 
Cas. 728), but there is no other adjudication to the 
same effect. In the case in 60 N. Y. the opinion ex- 
pressly states that it is unnecessary to consider the 
question of the power of the bank; that it is a ques- 
tion not free from difficulty, but can be more satis- 
factorily considered when it becomes necessary to a 
judgment. The opinion proceeds upon the ground 





that the receiving of special deposits was not shown 
to be part of the ordinary business of the bank; that 
there was an entire absence of evidence that it was the 
habit or practice of the defendant to receive such de- 
posits; that no authority to the cashier or assistant 
cashier to receive special deposits had been shown, and 
whatever might be the incidental powers oi the corpo- 
ration, the power of its officers to bind it can be pre- 
sumed only to exist within the scope of its ordinary 
business and their ordinary duties. 

It is upon this distinction between the facts in the 
case before the court, and those in Foster v. Essex 
Bank, that the opinion proceeds and not upon a rejec- 
tion of the doctrine of that case. The opinion even 
in so far as it rests upon that distinction was not con- 
curred in by the majority of the court, there being an 
exception upon another point which was sufficient 
ground for reversal of the judgment, and the majority 
concurred only in the result. What is said by the 
learned judges in respect to the Vermont case is merely 
incidental, and forms no part of the reasoning of the 
opinion and was not considered or passed upon by the 
court. 

Appended to a report of the case in 47 Vermont, 
contained in 14 Am. Law Register (N. S.), 348, is a 
note by an eminent jurist, approving the decision, and 
criticising the proposition that any practice or usage 
of a bank in receiving special deposits can supply the 
want of corporate power, and respecting the same 
arguments which were urged by counsel in the case of 
Foster v. Essex Bank, 17 Mass. This want of corporate 
power is alleged on the ground that the power to re- 
ceive deposits does not embrace receiving special de- 
posits of valuables for safe-keeping, and that the 
receipt of deposits of that character is wholly outside 
of and foreign to the business of banking, and cannot 
be regarded as incidental to that business. 

For the purpose of determining whether such is the 
case the counsel fpr the respondent have referred to 
the history of banking from its earliest period, and to 
the definitions by lexicographers of the banking busi- 
ness. This would seem to be a proper way of ascer- 
taining what is legitimately within the scope of the 
business of banking and what are the powers of cor- 
porations formed for the purpose of carrying on that 
business. When the attributes of a particular calling 
come in question they can only be ascertained by show- 
ing what has been the general usage and practice of 
persons engaged in that calling, and what business has 
been generally transacted by them and understood to 
appertain to such calling. Thus only can it be ascer- 
tained what transactions are within or without the 
scope of such calling. A reference to the history of 
banking discloses that the chief, and in some cases the 
only, deposits received by the early banks were special 
deposits of money, bullion, plate, etc., for safe-keep- 
ing, to be specifically returned to the depositor. That 
such was the character of the business done by the 
Bank of Venice (the earliest bank) and the old Bank 
of Amsterdam, and that the same business was done 
by the goldsmiths of London and the Bank of England, 
and we know of none of the earlier banks where it 
was not done. The definition of the business of banks 
of deposit in the Encyclopedias embraces the receiv- 
ing of the money or valuables of others to keep until 
called for by the depositors; Encyclopedia Americana, 
fol. 1; id. 543; English Encyclopedia of Arts and 
Science, fol. 1, 833, 837, 841, and although in modern 
times the business of receiving general deposits has 
constituted the principal business of the banks, it can- 
not be said that the receiving of special deposits is so 
foreign to the banking business that corporations au- 
thorized to carry on that business are incapable of 
binding themselves by the receipt of such deposits. 
The numerous cases in the books relating to special 
deposits in banks disclose how extensively even in 











THE ALBANY LAW JOURNAL. 


509 

















modern times this business has been and is carried on, 
and the general understanding in respect to it. The 
very act of Congress under which the National banks 
are organized recognizes the practice, and provides for 
the return of special deposits by National banks, even 
when required to suspend their general business. Sec- 
tion 46 of the act of 1864 provides that in certain 
events the banks shall cease to prosecute business, 
“except to receive and safely keep money belonging 
to them, and to deliver special deposits.’ This provis- 
ion assumes that such banks will receive special de- 
posits, and impliedly recognizes and sanctions their so 
doing by making express provision enabling them to 
return them at atime when they are prohibited from 
paying out to depositors funds held on general deposit. 

The Vermont case referring to this provision says 
that it was not intended to extend the powers of the 
bank. Perhaps not; it rather indicates that the framer 
of the Bank Act assumed that banks have power to 
receive special deposits without any express authoriza- 
tion, and that it was an incident of the banking business, 
and would as such be exercised by the banks. It is 
further suggested that the term “‘ special deposits” re- 
fers to securities held by the banks as collateral to 
loans. This interpretation is wholly inadmissible; 
such securities are in no sense deposits. The term 
‘special deposits ’’ has and always has had a well-known 
and defined meaning. In Marine Bank v. Fulton 
Bank, 2 Wall. 252, 256, Miller, J., says: * All deposits 
made with bankers may be divided into two classes, 
namely, those in which the bank becomes bailee of the 
depositor, the title to the thing deposited remainiug 
with the latter; and that other kind of deposit of 
money, peculiar to banking business, in which the de- 
positor for his own convenience parts with title to his 
money and loans it to the banker.” This description 
marks the distinction between the general and special 
deposits. In Story on Bailments, § 88, the same dis- 
tinction is recognized and also in Rawson v. Real 
Estate Bank, 5 Pike (Ark.), 297. In the Vermont case 
itself at page 554, the court defines general deposits 
and says that at the time of the passage of the act, de- 
posits in banks had a well-known and understood 
meaning and that the delivery of money securities or 
other property to be specially kept and redelivered 
had been equally well-known as special deposits, and 
in Turner v. First National Bank of Keokuk, 26 Iowa, 
562; Thomp. N. B. Cas. 454, the authority to return 
special deposits contained in section 46 is held to refer 
to deposits of securities for safe-keeping. 

That it was understood at the time of the passage of 
the National Banking Act that the banks organized 
under it were authorized to receive special deposits is 
further evidenced by a contemporaneous circular ad- 
dressed to the banks by the eminent Comptroller of 
the Currency, H. McCullough in 1864, in these words: 
“In order to encourage economy and the habit of sav- 
ing among the poor of the country and more especially 
of the large cities, it is suggested that the National 
banks act as custodians without charge of United 
States bonds and other representatives of value which 
that class of persons desire to leave with them for 
safe-keeping. Bank officers that approve of this sug- 
gestion will please give such notice of their willingness 
so to act, as is necessary for the information of the 
parties who are to be benefited.’’ The Banking Act 
was passed and this cireular was issued in the light of 
the decision in the case of Foster v. Essex Bank, 
which declared the extent of liability incurred by 
banks in respect to such deposits, a case often cited 
and well known, especially among those concerned in 
the business of banking. It cannot be doubted that it 





was well known to the framers of the act and the 
banking department, and there is nothing in the act or 
in the contemporaneous history to indicate that it was 
the policy or intention to establish any rule in respect 





to National banks different from that enumerated in 
that case. 

On the question of corporate power, we are there- 
fore of opinion that National banks have power to re- 
ceive special deposits gratuitously or otherwise, and 
that when received gratuitously they are liable for 
their loss by gross negligence. 

The next question in the case is as to the authority 
of the teller to act for the bank in receiving the de- 
posit in question. The evidence bearing on this point 
was that the bank had been accustomed to receive 
packages supposed to contain securities from various 
persons for safe-keeping; that Orrin Ballard was cash- 
ier of the bank, and his son Leon Ballard was teller, 
but sometimes acted as cashier in the absence of his 
father; that Orrin Ballard had the management and 
control of the affairs of the bank. It did not appear 
that the president or directors took any part in its 
management or that the directors held any meetings. 
That some of the persons who left valuables in the 
bank for safe-keeping were directors. That at some 
time before the deposit in question a trust company 
was formed in Syracuse for the receipt of valuables for 
safe-keeping, and that after the formation of this com- 
pany Mr. Ballard, the cashier, said to his son that they 
had better not take any more packages for safe-keep- 
ing, but the son says that this was nota positive in- 
struction, but only an expression of opinion, and he 
afterward received packages. The son also testified 
that he told the plaintiff that his package would be at 
his own risk. This was contradicted by the plaintiff. 
The teller also testified that his father sometimes told 
persons depositing packages there that they would be 
at their own risk, but that on other occasions packages 
were received without such notice. The package of 
the plaintiff was left by him with the teller at the 
bank and remained there some two years before it was 
lost, being occasionally taken out by the plaintiff to 
cut off coupons, etc., and returned by him to the bank. 
The court submitted tothe jury the question whether 
the teller had been authorized to receive such deposits, 
whether he did so in his individual capacity or in be- 
half of the bank, and whether he told the plaintiff 
that the package would be at his own risk, and whether 
the teller had been directed to discontinue receiving 
deposits of securities, and instructed the jury that if 
the deposit was with the teller as an individual the 
plaintiff could not recover. We think the evidence 
was sufficient to justify the submission to the jury of 
the questions of the authority of the teller, and 
whether the deposit was with the bank in this man- 
ner, and that their verdict establishes such authority, 
and that the deposit was with the bank and not with 
the teller in his individual capacity. The entire man- 
agement and control of the affairs of the bank having 
been left with the cashier, his acts and the authority 
conferred by him upon the teller must be deemed 
binding on the corporation. 

The verdict thus establishing that the plaintiffs se- 
curities were received on deposit by the bank, it was 
bound either to return them or show some sufficient 
ground for not doing so. It claims that they were 
stolen from the safe by some person other than the 
employees of the bank, and the remaining question in 
the case is whether the theft was suffered through 
gross negligence of the bank in the care of the bonds. 
This question was submitted to the jury, and we think 
the evidence was sufficient to authorize such submis- 
sion. There was no burglary, and no direct explana- 
tion of the circumstance of the loss of the bonds, but 
there is evidence in the case tending to show that if 
stolen, the theft was committed in the day time while 
the bank was open. That the bonds were in a safe so 
situated as to be accessible toa person entering from 
the street; that the persons in the bank were so placed 
that at times the safe was not in their view, and that 
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sometimes the door of the safe was left open. The 
jury could from the evidence have found that the theft 
was committed by some person entering from the 
street and finding the safe open, who abstracted the 
plaintiff's package without being observed by any one 
in the /room, and that leaving the property thus ex- 
posed was gross, negligence. There was some conflict 
and confusion in the evidence on these points, but 
these were matters exclusively within the province of 
the jury. 

The fact that property of the bank was stolen at 
the same time from the same placo is not conclusive 
against the allegation of gross negligence. Dorman v. 
Jenkins, 2 Ad. & Ell. 256; Griffith v. Zipperwick, 28 
Ohio St. 388; Tracy v. Wood, 3 Mason, 132; Wilson v. 
McIntosh, 1 Stark. N. P. 237. 

These were all cases of gratuitous bailments and the 
question of gross negligence was left to the jury, not- 
withstanding that the bailee took the same care of the 
property as he did of his own which was stolen at the 
same time. . 

It has been argued on the part of the respondent 
that even assuming the receipt of special deposits to 
have been beyond the legal power conferred upon the 
bank by the law under which it was incorporated, yet 
that it having in fact received the plaintiff's property 
into its custody, it cannot set up its own want of corpo- 
rate power as a defense to an action for not returning 
it, or for losing it by gross negiigence. The conclusion 
which we have reached on the question cf power ren- 
ders it unnecessary to pass upon this point. 

After a careful examination of the whole case we 
think the judgment should be affirmed. 

All concur. 

———— + ——— 
CARRIER OF PASSENGERS—LIABILITY OF 
RAILROAD COMPANY FOR INJURY TO 
PASSENGER IN PULLMAN CAR. 





SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 22, 1880. 


PENNSYLVANIA COMPANY, Plaintiff in Error, v. Roy. 


A carrier of passengers, for hire, is bound to observe the 
utmost caution characteristic of very careful, prudent 
men. He is responsible for injuries received by passen- 
gers, in the course of their transportation, which might 
have been avoided or guarded against by the exercise, 
upon his part, of extraordinary vigilance, aided by the 
highest skill. Such caution and diligence extends to all 
the appliances and means used by the carrierin the 
transportation of the passenger. He must provide cars 
or vehicles adequate, that is, sufficiently secure as to 
strength and other requisites, for tho safe conveyance 
of passengers; and for the slighest negligence or fault, 
in that regard, from which injury results to tho passen- 
ger, the carrier is liable in damages. A passenger pur- 
chased from a railroad company a ticket over its line, 
and at the same time, from the Pullman Palace Car 
Company, a ticket entitling him to a berth in one of its 
sleeping-cars, constituting a part of the train of tho 
railroad company. In the course of transportation he 
was injured by the falling of a berth in the sleeping-car 
in which he was at the time riding. Held, that for the 
purposes of the contract with the railroad company for 
transportation, and in view of its obligation to use only 
cars that were adequate for safe conveyance, the sleep- 
ing-car company, its conductor and porter, were in law 
the servants and employees of the railroad company. 
Their negligence, or the negligence of either of them, 
as to any matters involving the safety or security of 
passengers, was the negligence of the railroad company. 
In such case, the passenger injured being entitled only 
to compensatory damages, evidence as to his poverty, or 
as to the number and ages of his children, is irrelevant. 
An exception to the admission of irrelevant testimony 
is cancelled when the court, before the final submission 
of the case to the jury, distinctly instructs them to dis- 





regard such evidence. The presumption should be, so 
far as this court is concerned, that the jury based their 
verdict upon legal evidence only. 


N error to the Circuit Court of the United States for 
the Northern District of Dlinois. The opinion 
states the case. 


Harun, J. This is a writ of error from a judg- 
ment for the sum of $10,000, the amount assessed as 
damages sustained by the defendant in error, in conse- 
quence of personal injuries received while riding, asa 
passenger, in a sleeping-car which belonged to the Pull- 
man Palace Car Company, but constituting, at the time 
the injuries were received, a part of a train of cars 
managed and controlled by the Pennsylvania Company, 
as lessee and operator of the Pittsburg, Fort Wayne 
and Chicago railway. The action was commenced in 
the Supreme Court of Cook county, Illinois, against 
the Pennsylvania Company, the Pittsburg, Fort Wayne 
and Chicago Railroad Company, and the Pullman 
Palace Car Company. It was subsequently dismissed 
by the plaintiff against all tho defendants except tho 
Pennsylvania Company, and then removed for trial 
into the Circuit Court of the United States for the 
Northern District of Illinois, where the judgment 
complained of was rendered. 

The facts set forth in tho bill of exceptions, so far as 
it is material to detail them, are these: 

On the 5th of June, 1876, Roy, the defendant in 
error, purchased at the office of the lessee company, in 
the city of Chicago, a “first-class railroad ticket” 
from that_city to Philadelphia, over the line of that 
company, paying therefor the sum of $14.40. At tho 
same time and place, and of the same person, he pur- 
chased a sleeping-car ticket, issued by the Pullman 
Palace Car Company, for the route between the same 
cities, and for that ticket he paid the additional sum 
of $5. He took the train the same day, going imme- 
diately into tho section of the sleeping-car correspond- 
ing to his ticket. 

The next morning at Alliance, Ohio, upon the invi- 
tation of a friend, travelling upon the samo train, he 
entered the sleeping-car in which that friend was 
riding, and there engaged with him in conversation. 
While so engaged tho upper berth of the section, in 
which they were sitting, fell. Thereupon the porter of 
the sleeping-car came at onco and put up the berth, 
saying it would not fall again. Shortly thereafter the 
berth fell a second time, striking the plaintiff upon the 
head, injuring his brain, incapacitating him from the 
performance of his usual avocations, and necessitating 
medical treatment. 

After tho second falling of the berth, the brace or 
arm supporting it was found to be broken. 

The evidence introduced by the plaintiff tended also 
to show that the Pennsylvania Company provided cars 
in which passengers, having railroad tickets, could ride 
without purchasing asleeping-car ticket; that Roy had 
much experience in travelling, and would have gone 
into one of those cars had he not purchased a sleeping- 
car ticket; that at tho time he purchased the sleeping- 
car ticket he did not know what company ran the 
sleepers, but upon taking tho train he ascertained it 
was a Pullman car; that the Pullman Palace Car Com- 
pany was engaged in furnishing cars to be run in the 
trains of railroad companies; that besides the general 
conductor of tho train, there was a conductor, in uni- 
form, and a porter, whose duty it was to make up tho 
berths and attend to the wants of passengers occupy- 
ing the sleeping-car. 

Upon the trial the plaintiff introduced a time and 
distance card of the defendant corporation, issued, 
published, and circulated by that company during the 
year 1876, prior to the date of his injuries. That card, 
referring to the “Fort Wayne and Pennsylvania R. 
R. line,” stated that three express trains left Chicago 
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daily, one ‘‘ with popular vestibule sleeping-car,’’ one 
“‘with drawing-room and hotel-car,’’ and ono “ with 
drawing-room sleeping-car.’’ It gavo notice that “ pass- 
age, excursion, and sleeping-car tickets ’’ could be pur- 
chased at the defendant company’s office in Chicago. 
Referring to the ‘Fort Wayne and Pennsylvania 
line,” the same card announced that ‘‘no road offers 
equal facilities in the number of through trains 
equipped with Pullman palace sleeping-cars.’’ It states, 
among the advantages of the “‘ Pittsburg, Fort Wayne 
and Pennslyvania through line,” that the latter was 
the ‘‘only line running three through trains, with 
Pullman palace cars,” and ‘the only line running 
sleeping-cars from Chicago and intermediate stations 
to Philadelphia without change.’”’ The same card gave 
the rates charged for berths and sections in Pullman 
sleeping-cars from Chicago to points east of that city. 

The defendant, to maintain the issues on its part, 
offered to prove: 

1. That the sleeping-car in which the accident oc- 
curred, and all the sleeping-cars then and theretofore 
on the defendant’s line since the 27th January, 1870, 
were owned by the Pullman Palace Car Company, a 
corporation of the State of Illinois, and not by the de- 
fendant; that said sleeping-cars were run in the same 
trains with the defendant’s cars; that holders of rail- 
road tickets were entitled to ride in said sleeping-cars, 
provided they also held sleeping-car tickets. 

2. That the Pullman Palace Car Company, and it 
only, issued tickets for sale, entitling passengers to ride 
in said sleeping-cars; that such tickets were plainly 
distinguishable from railroad tickets, and were sold at 
offices established by said company, and indicated as 
places for the sale of such tickets; that the plaintiff 
purchased the sleeping-car ticket of the same person of 
whom he bought the railroad ticket; that the office 
where purchased indicated by plain lettering upon its 
door that it was a place for the sale of Pullman Palace 
Car Company tickets, as well as railroad tickets. 

3. That the Pullman Palace Car Company employed 
persons to take charge of its cars, and whilst in use 
they were in the immediate charge of a conductor and 
a porter employed by that company; that such con- 
ductor and porter were the only persons who had 
authority to manage and control the interior of said 
cars, aud the berths and seats and the appurtenances 
thereto. 

Tothis proof the plaintiff objected, and the objec- 
tion was sustained, to which ruling the company ex- 
cepted. 

The court thereupon charged the jury that the 
proof tended ‘‘to show that the injury was received 
by reason of the negligence of the defendant’s agents 
or servants, or by some negligence in the construction 
of the car in which’the plaintiff was riding.’’ To that 
charge the company at the time excepted, upon the 
ground that it was unsupported by the testimony, and 
because it assumed as a fact that the persons in charge 
of the sleeping-car were the company's agents or 
servants. 

The court further charged the jury that ‘‘ the defend- 
aut has offered in your presence to prove that the car 
in which the plaintiff was injured was not the car or 
the actual property of the defendant, but was the 
property of another corporation. But I instruct, as a 
part of the law of this case, that if this car composed 
a part of the train in which the plaintiff and other 
passengers were to be transported upon their journey, 
and the plaintiff was injured while in that car, with- 
out any fault of his own, and by reason either of the 
defective construction of the car or by some negligence 
on the part of those having charge of the car, then the 
defendant is liable.” 

To that charge also the defendant excepted. 

We are of opinion that there was no substantial 


THE ALBANY LAW JOURNAL. 





511 
error, either in excluding the evidence offered by the 
defendant, or in the charge to the jury. The court 
only applied to a new state of facts, principles very 
generally recognized as fundamental in the law of 
passenger carriers. Those thus engaged are under an 
obligation, arising out of the nature of their employ- 
ment, and on grounds of public policy, vigorously en- 
forced, to provide for the safety of passengers whom 
they have assumed, for hire, to carry from one placo 
to another. In Philadelphia & Reading Railroad 
Company v. Derby, 14 How. 486, it was said that when 
carriers undertake to convey persons by the powerful 
and dangerous agency of steam, public policy and 
safety require that they be held to the greatest possible 
care and diligeuce — that the personal safety of passen- 
gers should not be left to the sport of chance, or the neg- 
ligence of careless agents. This doctrine was expressly 
affirmed in Steamboat New World v. King, 16 How. 
474. In Slokes v. Saltonstall, 13 Peters, 191, affirming 
the decision of Chief Justice Taney on the Circuit, we 
said, that although the carrier does not warrant the 
safety of the passengers at all events, yet his under- 
taking and liability as to them goto the extent that 
he, or his agents, where he acts by agents, shall possess 
competent skill, and as far as human care and fore- 
sight can go, he will transport them safely. The prin- 
ciples there announced were approved in Railroad 
Company y. Pollard, 22 Wall. 350, where, speaking by 
the present chief justice, we said that we saw no neces- 
sity for reconsidering Stokes y. Saltonstall. 

These and many other adjudged cases, cited with 
approval in elementary treatises of acknowledged 
authority, show that the carrier is required, as to pas- 
sengers, to observe the utmost caution characteristic 
of very careful, prudent Inen. He is responsible for 
injuries received by passengers, in the course of their 
transportation, which might have been avoided or 
guarded against by the exercise upon his part of extra- 
ordinary vigilance, aided by the highest skill. And 
this caution and vigilance must necessarily be ex- 
tended to all the agencies or means employed by the 
carrier in the transportation of the passenger. Among 
the duties resting upon him is the important one of 
providing cars or vehicles adequate, that is, sufficiently 
secure as to strength and other requisites, for the safe 
conveyance of passengers. That duty the law enforces 
with great strictness. For the slightest negligence or 
fault in this regard from which injury results to the 
passenger, the carrier is liable in damages. Theso 
doctrines to which the courts, with few exceptions, 
have given a firm and steady support, and which it is 
neither wise nor just to disturb or question, would, 
however, lose much, if not all, of their practical value, 
if carriers are permitted to escape responsibility upon 
the ground that the cars or vehicles used by them, and 
from whose insufficiency injury has resulted to the 
passenger, belong to others. 

The undertaking of the railroad company was to 
carry the defendant in error over its line in considera- 
tion of a certain sum, if he elected to ride in what is 
known as a first-class passenger car; with the privilege, 
nevertheless, expressly given in its published notices, 
of riding in a sleeping-car, constituting a part of the 
carrier’s train, for an additional sum paid to the com- 
pany Owning such car. 

As between the parties now before us, it is not ma- 
terial that the sleeping-car in question was owned by 
the Pullman Palace Car Company, or that such com- 
pany provided at its own expense a conductor and 
porter for such car, to whom was committed the im- 
mediate control of its interior arrangements. The 
duty of the railroad company was to convey the pas- 
senger over its line. In performing that duty, it could 
not, consistently with the law and the obligations 
arising out of the nature of its business, use cars or 
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vehicles whose inadequacy or insufficiency, for safe 
conveyance, was discoverable upon the most careful 
and thorough examination. If it chose to make no 
such examination, or to cause it to be made—if it 
elected to reserve or exercise no such control or right 
of inspection, from time to time, of the sleeping-cars 
which it used in conveying passengers, as it should 
exercise over its own cars—it was chargeable with 
negligence or failure of duty. The law will conclu- 
sively presume that the conductor and porter assigned 
by the Pullman Palace Car Company to the control of 
the interior arrangements of the sleeping-car in which 
Roy was riding when injured, exercised such control 
with the assent of the railroad company. For the pur- 
poses of the contract under which the railroad com- 
pany undertook to carry Roy over its line, and in view 
of its obligation to use only cars that were adequate 
for safe conveyance, the sleeping-car company, its con- 
ductor and porter were in law the servants and em- 
ployees of the railroad company. Their negligence, or 
the negligence of either of them, as to any matters in- 
volving the safety or security of passengers while being 
conveyed, was the negligence of the railroad company. 
The law will not permit a railroad company engaged in 
the business of carrying persons for hire, through any 
device or arrangement with a sleeping-car company, 
whose cars are used by and constitute a part of the 
train of the railroad company, to throw off the duty 
of providing proper means for the safe conveyance of 
those whom it has agreed to convey. 2 Kent’s Com. 
(12th ed.) 600; 2 Pars. on Cont. (6th ed.) 218-19; Story 
on Bail., $$ 601, 601a, 602; Cooley on Torts, 642; Whar- 
ton’s Neg. (2d ed.), § 627, et seg. ; Chitty on Carriers, 
8. p. 256, et seq., and cases cited by the authors. 

It is also an immaterial circumstance that Roy, when 
injured, was not sitting in the particular sleeping-car 
to which he had been originally assigned. His right, 
for a time, to occupy a seat in the carin which his 
friend was riding, was not, and under the facts dis- 
closed, could not be questioned. 

Whether the Pullman Palace Car Company is not 
also and equally liable to the defendant in error, or 
whether it may not be liable over to the railroad com- 
pany for any damages which the latter may be required 
to pay on account of the injury complained of, are 
questions which need not be here considered. That 
corporation was dismissed from the case, and it is not 
necessary or proper that we should now determine any 
question between it and others. 

2. Upon the trial below the plaintiff was allowed, 
against the objection of defendant, to make proof as 
to his financial condition, and to show that after being 
injured, his sources of income were very limited. 

This evidence was obviously irrelevant. The plaint- 
iff, in view of the pleadings and evidence, was entitled 
to compensation and nothing more for such damages 
as he had sustained in consequence cf injuries received. 
But the damages were not in law dependent in the 
slightest degree upon his condition as to wealth or 
poverty. It is manifest, however, from the record, 
that the learned judge who presided at the trial sub- 
sequently recognized the error committed in the ad- 
mission of that testimony. After charging the jury 
that the measure of plaintiff's damages was the pecu- 
niary loss sustained by him in consequence of the in- 
juries received, and after stating the rules by which 
such loss should be ascertained, the court proceeded: 
“But the jury should not take into consideration any 
evidence touching the plaintiff's pecuniary condition 
at the time he received the injury, because it is wholly 
immaterial how much a man may have accumulated 
up to the time he is injured; the real question being 
how much his ability to earn money in the future has 
been impaired.” 





Notwithstanding this emphatic direction that the | 


jury should exclude from consideration any evidence 
in relation to the pecuniary condition of the plaintiff, 
the contention of the defendant is, that the original 
error was not thereby cured, and that we should 
assume that the jury, disregarding the court’s peremp- 
tory instructions, made the poverty of the plaintiff an 
element in the assessment of damages. And this, 
although the record discloses nothing justifying the 
conclusion that the jury disobeyed the direction of the 
court. To this position we cannot assent, although 
we are referred to some adjudged cases which seem to 
announce the broad proposition that an error in the 
admission of evidence cannot afterward be corrected 
by instructions to the jury, so as to cancel the excep- 
tion taken to its admission. But such a rule would be 
exceedingly inconvenient-in practice, and would often 
seriously obstruct the course of business in the courts. 
It cannot be sustained upon principle or by sound 
reason, and is against the great weight of authority. 
The charge from the court that the jury should not 
consider evidence which had been improperly ad- 
mitted was equivalent to striking it out of the case. 
The exception to its admission fell when the error was 
subsequently corrected by instructions too clear and 
positive to be misunderstood by the jury. The pre- 
sumption should not be indulged that the jury were 
too ignorant to comprehend, or were too unmindful of 
their duty to respect, instructions as to matters pecu- 
liarly within the province of the court to determine. 
It should rather be, so far as this court is concerned, 
that the jury were influenced in their verdict only by 
legal evidence. Any other rulewould make it neces- 
sary in every trial where an error in the admission of 
proof is committed, of which error the court becomes 
aware before the final submission of the case to the 
jury, to suspend the trial, discharge the jury, and 
commence anew. A rule of practice leading to such 
results cannot meet with approval. 

3. There was, however, an error committed upon the 
trial, to which exception was duly taken, but which 
does not seem to have been remedied by any portion of 
the charge appearing in the bill of exceptions. The 
plaintiff was permitted, against the objection of the 
defendant, to give the number and ages of his chil- 
dren—a son ten years of age, and three daughters of 
the ages, respectively, of fourteen, seventeen and 
twenty-one. This evidence does not appear to have 
been withdrawn from the consideration of the jury. 
It certainly had no legitimate bearing upon any issue 
in the case. The manifest object of its introduction 
was to inform the jury that the plaintiff had infant 
children dependent upon him for support, and conse- 
quently, that his injuries involved the comfort of his 
family. This proof, in connection with the impairment 
of his ability to earn money, was well calculated to 
arouse the sympathies of the jury, and to enhance the 
damages beyond the amount which the law permitted, 
that is, beyond what was, under all the circumstances, 
fair and just compensation to the person suing for the 
injuries received by him. How far the assessment of 
damages was controlled by this evidence as to tho 
plaintiff's family it is impossible to determine with 
absolute certainty; but the reasonable presumption is 
that it had some influence upon the verdict. 

The court, in a manner well calculated to attract the 
attention of the jury, withdrew from their considera- 
tion the evidence touching the financial condition of 
the plaintiff, but as nothing was said by it touching the 
evidence as tothe ages of his children, they had the 
right to infer that the proof as to those matters was 
not withdrawn, and should not be ignored in the as- 
sessment of damages. 

For this error alone the judgment is reversed, 
and the cause remanded fora new trial. It is so or- 
dered. on 
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INTER-STATE EXTRADITION—DUTY OF EX- 
ECUTIVE FROM WHOM FUGITIVE 
IS DEMANDED. 


DISTRICT OF COLUMBIA SUPREME COURT, OCT. 1880. 


STATE OF NORTH CAROLINA V. PERRY. 


In the rendition of fugitives from justice under the United 
States laws, the executives of the jurisdiction demand- 
ing the fugitive and that where he is found stand co- 
equal, and are to exercise their authority in the 
protection of the laws of their respective jurisdictions 
and of the citizens thereof. 

The delivering up a fugitive by an executive from whom it 
is demanded is a discretionary duty to be exercised 
within authority and right and to be governed by law. 

An executive from whom a fugitive is demanded can, in 
determining whether such fugitive shall be delivered 
up, go no further than to examine whether in the affi- 
davit or indictment transmitted by the demanding ex- 
ecutive as a part of the record, a crime is substantially 
charged. 


PPLICATION, under a requisition by the governor 
of North Carolina, for the delivering up of de- 
fendant charged to be a fugitive from justice from 
that State. The requisition was made upon the chief 
justice of the Supreme Court of the District of 
Columbia, where defendant was found, as chief ex- 
ecutive of the jurisdiction. The opinion states the 
facts. ‘ 


Cartter, C. J. If there is nothing more to be pre- 
sented in this case I will announce the conclusion that 
I have been forced to with some of the reasons therefor. 

The governor of North Carolina, as the executive of 
that State, has made his requisition upon me as the 
chief magistrate of this jurisdiction, for the delivery 
of Samuel L. Perry, alleged to be a refugee from jus- 
tice in that State. 

In the discussion here by counsel, which has been 
conducted with great earnestness and learning, it has 
been claimed on one side, that in the exercise of the 
duty of responding to this requisition, the chief magis- 
trate should be permitted the widest discretion; that 
this is an appeal, under the Constitution, to the execu- 
tive of this jurisdiction that simply advises his discre- 
tion. On the other hand, it has been as earnestly 
contended that the appeal to this jurisdiction is an 
appeal to ministerial instrumentality alone, by which 
the executive of this jurisdiction becomes the minis- 
ter of the will of the jurisdiction making the requi- 
sition. 

Now, I think both of these propositions are unallow- 
able. And I have given to this question a great deal of 
reflection, not only during the past two or three days, 
but in the discharge of this duty heretofore. 

Here are two jurisdictions independent of each 
other, exercising their respective functions under the 
Constitution and laws of the United States. The ex- 
ecutives of these jurisdictions sustain protective rela- 
tions to the inhabitants and to the laws of their 
respective jurisdictions. And so emphatically is this 
the case, that the Federal sovereignty, either for the 
want of inherent power or of express power in the 
Constitution, has failed to affix a sanction to it. The 
Supreme Court of the United States has declared in 
effect, in the case of Kentucky v. Dennison, that no 
sanction exists except a moral one. 

Now, if this is evidence of any thing, it is evidence 
that in this respect the jurisdictions are co-equal in 
sovereignty, co-equal in the guardianship which the 
executor of the law is bound to exercise over its ad- 
ministration, and over the rights of citizenship. These 
jurisdictions standing co-equal, in a correlative posi- 
tion under the Constitution, are to exercise their 


authority in the protection of the laws of their respect~- 
ive jurisdictions, aud of the citizens thereof. 





It will not do to say that it devolves upon the execu- 
tive of North Carolina to enter the District of Columbia 
and demand one of its citizens, peremptorily, without 
advising with the executive officer of the law in the 
District with reference to the matter. That would be 
to deliver over an equal jurisdiction into the keeping 
of another jurisdiction. In the very nature of the 
case, in the correlative position of the two sovereign- 
ties, in subordination to a higher sovereignty, the con- 
sultation of the executive will of either jurisdiction is 
necessarily and unavoidably implied. This cannot be 
abnegated by the executive called upon to perform the 
duty, without postponing the power and guardianship 
of his equaily high jurisdiction to the power making 
the demand. Now, that never entered into the scheme 
of union between the States — into a scheme of govern- 
ment in which equal jurisdictions occupy correlative 
positions under the Constitution of the United States. 
These jurisdictions stand upon an equal plane. Each 
is charged under the Constitution with the execution 
of legal power and legal conservation, in precisely the 
same degree. 

That being the status of the power appealing, and of 
the power appealed to, what becomes the duty of the 
executive in requisition, and in response to requisi- 
tions? That duty is very clearly and simply mani- 
fested in the Constitution of the United States, and 
in the law giving effect to it. Where a crime has been 
committed, treason, felony, or other crime, and the 
party has been duly accused under the law of the 
jurisdiction, it becomes the privilege, and is made the 
duty of the executive against whose laws the offense is 
perpetrated, where the party has fled from justice, to 
demand of the authority of the co-ordinate jurisdic- 
tion, in which he has taken refuge, his person, to 
answer for the offense. That is his privilege under the 
Constitution, his duty under the Constitution and 
under the laws, according to the mode manifested by 
the law for the exercise of it. 

The Constitution further provides that where a party 
is charged with crime, and has fled before the process 
of justice from the jurisdiction in which the crime 
was.committed, and taken refuge in another jurisdic- 
tion, the jurisdiction where refuge is sought shall 
render him up. Here is a correlative duty as much 
enjoined upon the chief magistrate of the jurisdiction 
appealed to as the right to demand is guaranteed to 
the jurisdiction demanding. There will be no differ- 
ence of opinion how this should be exercised as a 
practical proposition. 

The question made here, and which has been pre- 
sented with a view to the enlightenment of my action 
in this matter, has been to work out the limitations on 
the duty. I repeat, there is no doubt this duty ought 
to be practically performed in good faith, and in politi- 
cal and executive wisdom. But what instrumentali- 
ties may be resorted to to enlighten the understanding 
under the circumstances, complicates the question. 

And that brings me back to what I said before, that 
neither of the extreme positions in the argument in 
the case is contemplated by the Constitution. It is 
said on one side that this is a discretionary duty; and 
the meaning of that is according to the executive will 
so should he act. 

Now that is so if the proposition means the exercise 
of a discretion within authority — within right, as well 
as within power; for I am aware I have the physical 
power to discharge this man or to hold him; and Iam 
aware that the public would be remediless by the act, 
temporarily, not ultimately, [ hope, in the exercise of 
such a judgment or determination as that. But the 
power to do a thing when enlightened by constitutional 
and legal duty signifies the power to doit within the 
limitations of that duty, and no higher power, no 
capricious, no arbitrary power, the exercise of no mere 
physical power. It is a discretion revolving within the 
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enlightenment of the law, a discretion which considers 
the constitutional and legal proprieties of the subject 
that is being acted upon; that is, power under the 
Constitution and the law, as it is before the executive 
charged with the duty of rendition, or with the duty 
of requisition. 

Now, inasmuch as this power is to be exercised in 
the light of the Constitution and under the limitations 
of the law regulating its exercise, what authorities 
may the executive consult in its discharge? It is urged 
on one side that he may look at the seal to the certifi- 
cate, and if it is the great seal of the State, to the cer- 
tificate of its chief magistrate, and he should then 
close his eyes and make the order. That his duty isa 
mere ministerial duty, the duty of a clerk, and not a 
duty involving the exercise of judgment and discre- 
tion, and the responsibilities that belong to the chief 
magistrate, and involving the rights of the citizens 
of his jurisdiction. This cannot be; it matters not 
what you call it, whether a ministerial duty or a quasi 
judicial function, the name under which it is to be 
recognized is absolutely immaterial to the enlighten- 
ment of duty, whether ministerial or quasi judicial, 
within the limitations of the exercise of executive dis- 
cretion, surrounded by the restraints of the constitu- 
tional provisions and the law; mind is to be exercised, 
reason isto be brought into employment in the dis- 
charge of duty, and you cannot escapo from it whether 
you will or not; and the term ministerial, in this sense, 
means to investigate as far as an intelligent discharge 
of the duty requires, to the extent of what is presented 
by the record at least. 

If it is true that the executive may not exercise 
arbitrary will, with discretion accountable only to the 
sentiments, or prepossessions, or prejudices, or judg- 
ment (the higher quality of the executive), and if he 
is not , on the other hand, reduced to fingers simply, 
an instrumentality in the hand of the executive of 
the demanding jurisdiction, what is he todo? He is 
to do within the limitations of the subject, just what 
the exercise of a rational power compels him to do, 
and to appeal to the Constitution and the law to find 
out what that is. Then, what does the Constitution 
and the law say upon the subject, for the one is a 
repetition of the other? The Constitution provides in 
substance, that where treason or felony or any other 
crime is committed within a State, the executive of 
that State may make requisition upon the executive 
of the State, or jurisdiction to which the party has 
fled, to recover him and make him answerable to the 
law where he has offended. 

How is the executive to know whether a party is 
charged with acrime? He cannot learn it by looking 
at the great seal of the State. The law-makers knew 
that. Congress understood that thoroughly well. He 
was under no obligation to respond to a capricious or 
sinister demand. The Constitution dues not contem- 
plate that. 

The legislative indication is unmistakable. He is to 
be informed by the indictment cr the affidavit which 
is to be part and parcel of the record, and transmitted 
under due authentication to the jurisdiction of which 
the party is demanded. It would be an idle provision 
of the law to make the indictment a profert to the 
executive for rendition, if he is not to look into it. It 
was provided that it should be sent, because it was 
known by the law-makers that the jurisdiction to 
which it would be sent would have eyes and brains. 
That is the reason why it was put there. I have no 
embarrassment over the question as to my duty to in- 
quire whether the party is indicted, and whether fora 
crime. That is not a matter of embarrassment at all 
in my judgment. The question is, when advised of 
the crime, how far you may go into its details in pro- 
nouncing whether a crimeis charged or not. Does it 
predicate in the executive the right to inspect the 











technical requisites of the pleadings, or to inquire into 
matters of defense under it? I think not; and at this 
point you do come to the grave proposition in the dis- 
charge of executive duty, of entering into a co-ordi- 
nate jurisdiction in one sense, a forum in the details 
of administrative justice. Tho Constitution never 
contemplated this. The Constitution never contem- 
plated the transfer of the trial from the venue laid in 
the indictment. 

But you invade another principle; you invade judi- 
cial inquiry, when you enter into it in its details; you 
make an administrative or executive officer discharge 
functions judicial. Now, while they both exist in the 
same person, as was claimed yesterday, and while in 
this instance, and perhaps in all instances in connec- 
tion with this subject, they may cohere in the same 
officer, still the message sent to that officer is an execu- 
tive message performing an executive office, and to be 
responded to in executive function alone. It appears 
to me, I repeat, that to descend below the mere ascer- 
tainment of whether the crime is substantially charged, 
and enter into the discussion of its detail, in pleading, 
or in fact, is invading the jurisdiction where the crime 
is alleged to have been perpetrated, invading the juris- 
diction 6f judicial inquiry. 

I regret that the able jurists who have expended 
judgment upon the subject, and for whom I have the 
utmost regard, both the dead and the living, had not 
brought their minds to the work of this discrimina- 
tion. These cases have been treated without thorough 
discussion upon this point, probably because the ques- 
tion was not presented as incisively as it is here. 

Now, this being the case, what further may the exe- 
cutive do? He can go no further in the indictment 
than to ascertain that a crime is substantially charged. 

[ think it is substantially charged in this case —in 
an executive view of the subject, I think it is. I think 
it is well certified. The requisition is in the ordinary 
form, and attested properly, by the seal of the State 
and the seal of the court in which the indictment was 
found. 

I see in this indictment matter, which if I were 
charged with administration under the law, I would 
inspect very closely; but not being charged with that 
duty, it is sufficient for me to know that the crime is 
substantially charged. It is certified here that the de- 
fendant isarefugee from justice. That is the only 
information I have on the subject. 

I should not hesitate when the case was made, and 
perhaps it is well enough for me to declare it now, asa 
rule of my action in that regard, what I have done 
heretofore, and what I shall do again, unless I am bet- 
ter enlightened than I have been, I must know that 
the rendition is to be properly made. I will not in 
trust it to the hands of improper agents, knowingly. 

This agent appears to be a gentleman, having taken 
on the type of the civilization of the age, and I am not 
to presume that heis a brute. 

The requisition comes from the mildest of the old 
thirteen States, historically distinguished up to the 
rebellion, as conservative, mild, deliberate and frater- 
nal in its administration. Among all the old thirteen, 
the North State sustains this reputation, par excellence. 
Iam not to presume that a State is going to lend its 
seal to outrage. That it cannot do. That would break 
up the fraternity of States. 

Iam aware that in the dark places of the Republic 
men have been manacled and slaughtered by a mis- 
guided, reckless mob, but these cases are exceptional. 
We are not to presume that a man is to be taken and 
sacrificed under the forms of law; and I, not being 
permitted to presume it, shall take it for granted he 
will be kindly transferred, if transferred under this 
requisition, to his place of trial, and fairly treated after 
he is there. 

The defendant will be ordered into the custody of 
the agent of North Carolina. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION — LIABILITY OF TRUSTEE— PRESUMP- 
TION AS TO HOLDING OVER — ASSIGNMENT OF STOCK. — 
(1) In this action plaintiff sought to hold defendant lia- 
ble for a debt contracted by a manufacturing corpora- 
tion organized under the general act, on the ground 
that he was a trustee of such corporation when such 


‘ debt was contracted, and that the corporation failed to 


file and publish the annual report required by section 12 
of the act (Laws 1848, chap. 40, etc). The debt was con- 
tracted in 1874. The certificate of incorporation was 
filed in 1871, in which defendant was named as one of 
the trustees ‘‘ for the first year.’’ There was no proof 
that defendant held over or acted as trustee after the 
expiration of this term. Held, not sufficient to make 
him liable for debts contracted after the expiration of 
this term. There is no presumption that the trustee 
holds over after the expiration of his term. Van Am- 
burgh v. Baker, 21 Alb. L. J. 354. (2) In this case de- 
fendant offered to show that in 1873 he filed a petition 
in bankruptcy, including in his assets his stock in the 
corporation named, that he was adjudged a bankrupt, 
and that he assigned and delivered this stock to the 
assignee in bankruptcy, which the assignee continues to 
hold, that he was discharged iu bankruptcy, and that 
since that time he has had nothing to do with the cor- 
poration. Jield, admissible as showing that defendant 
was not in 1874 trustee, and that the offer was not too 
broad. Judgment reversed and new trial ordered. 
Philadelphia and Reading Coal and Tron Co. v. Hotch- 
kiss et al., appellants. Opinion by Finch, J. 

[Decided Noy. 9, 1880.] 


COUNTER-CLAIM — WHEN ADMISSION OF PLAINTIFF'S 
CLAIM DOES NOT SHUT OUT — CARRIER — LIABILITY 
FOR DAMAGE TO GOODS CARRIED.—(1) In an action for 
freight upon beans carried by plaintiff for defendants, 
the answer admitted that the amount claimed in the 
complaint was due for freight, and set up as a counter- 
claim injury to the beans by reason of negligence on 
the part of plaintiff in transporting them, to a larger 
amount than the freight, and claimed judgment for 
the difference. To this a reply was interposed. After 
the trial the defendants requested the referee to find 
the facts defendants deemed established and the con- 
clusions of law they supposed would follow, ‘and each 
and every of the same and each and every part 
thereof.’’ The proposed conclusions of law were; 
* First, that the plaintiff is entitled to recover of the 
defendants $159.77; second, that the defendants are 
entitled to recover damages of the plaintiff, in the sum 
of $1452.10; third, the defendants are entitled to 
judgment against the plaintiff in a balance $992.33 
and their costs.’’ The referee found, first, that plaint- 
iff was entitled to recover the amount agreed for 
freight, stating it; and, second, that defendants were 
not entitled to recover for injury to their property. 
Defendants excepted to the conclusions of law in the 
report and to the referee’s refusal to find the second 
and third requests of defendants. Upon appeal the 
General Term held that the finding of the referee 
upon the first clause in accordance with the request of 
the defendant, and the omission of the latter to except 
thereto, entitled the plaintiff to maintain the judg- 
ment. Held, erroneous. Take defendants’ requests 
together and they asked that they should havo judg- 
ment for the balance. And an exception to the con- 
clusions of the referee was sufficient. The admission 
by defendants that plaintiff was entitled to freight 
did not preclude their defense. The cases precluding 
a defense when the claim is allowed, such as Davis v. 
Tallcott, 12 N. Y. 184; Bellinger v. Craigue, 31 Barb. 
534; Gates v. Preston, 41 N. Y. 113; Blair v. Bartlett, 
75 id. 150, rest upon a principle that if defendants’ 





claim was well founded it would defeat plaintiff's. 
Such is not the case here. To the owner of goods in- 
jured in transportation several ways are open. He 
may pay the freight and sne for damages, or, refusing 
to pay, submit to suit, set up his damages by way of 
counter-claim or bring a cross action. Gillespie v. 
Torrance 25 N. Y. 309; Spalding v. Vandercook, 2 
Wend. 432; Batterman v. Pierce, 3 Hill, 171; Dunham 
v. Bower, 77 N. Y. 80. Anda payment of freight ora 
submission to judgment therefor would afford the car- 
rier no answer to the counter-claim or to the action. 
1 Parsons’ Marit. Law, 215; 3 Kent’s Com. 225; Gris- 
wold v. New York Ins. Co., 3 Johns. 321. (2) Plaintiff 
agreed to carry on the deck of his canal boat beans for 
defendants from one port to another, and to furnish 
sufficient material to cover them. He was warned by 
defendants’ agent that if wet the beans would be in- 
jured. He neglected to furnish covering although it 
rained during the time the beans were on his boat’s 
deck being transported, and the beans were injured by 
being wet. The consignees of the beans refused to 
receive them by reason of their damaged condition, 
and they were stored on account of the boat. There- 
after, at the joint request of plaintiff and defendants, 
the consignees took the beans and sold them as they 
best could. Held, that the defendants were entitled 
to recover for damages sustained by the injury done to 
the beans, less the freight. Judgment reversed and 
new trial granted. Schwinger v. Raymond et al., appel- 
lants. Opinion by Danforth, J. 

[Decided Dec. 14, 1880.] 


PARTNERSHIP — DISSOLUTION — WHEN PARTY DEAL- 
ING WITH FIRM BOUND RY AGREEMENT OF DISSOLU- 
TION—VESTING ONE PARTNER WITH CONTROL OF 
LIQUIDATION — FACTOR. — It is well settled that while 
a factor to whom goods are sent for sale, without in- 
structions as to the terms of the sale, is at liberty to 
sell at such time and upon such terms as he may deem 
proper in the exercise of a sound discretion, yet he is 
bound to obey the subsequent instructions of his prin- 
cipal as to the sale, although he has made advances, 
unless the principal, after reasonable notice, fail to pay 
such advances. Marfield v. Goodhue, 3 N. Y.62. Upon 
the dissolution of a firm it is competent for the part- 
ners to constitute one of their number a special agent 
for winding up the firm’s affairs, and when this is done, 
parties who with notice of the arrangement deal in 
matters connected with the liquidation with the part- 
ners not thus intrusted, are subject to the equitable 
rights of the other partners. Robbins v. Fuller, 24 N. 
Y. 572. If the arrangement made comes to the knowl- 
edge of the parties dealing with the firm, it is sufficient 
to put them on guard, and if they act in disregard of 
such knowledge, they must be held responsible for con- 
sequences which ensue. In the case at bar, the firm of 
U. & Co. dissolved; defendant V., who was solvent, 
by arrangement between the partners taking charge of 
the liquidation and assuming the payment of all the 
debts. U., another partner, who was insolvent, had 
nothing to do with the liquidation. Of these facts 
plaintiffs, who had as factors of the firm goods on sale, 
had knowledge. After the dissolution, V. notified 
plaintiffs not to sell the goods they held as factors, be- 
low a specified price. In spite of this notice plaintiffs, 
without notice to V., upon consultation with U., who 
was employed by them as clerk, sold the goods at a less 
price than the one specified. Held, that such sale was 
without lawful authority. The cases of Napier v. Mc- 
Leod, 9 Wend. 120; Gram vy. Cadwell, 5 Cowp. 489, and 
Porter v. Taylor, 6 M. & S. 156, distinguished. Judg- 
ment reversed and new trial granted. Hilton et al. v. 
Vanderbilt et al., appellants. Opinion by Miller, J.; 
Rapallo, Earl, and Finch, JJ., concurred; Folger, C. J., 
and Andrews and Danforth, JJ., dissented. 

[Decided Nov. 30, 1880.] 
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PRACTICE— ORDER FOR PUBLICATION UNDER OLD 
Cops, § 1385 — WHAT SUFFICIENT TO AUTHORIZE. —To 
authorize a judge to grant an order for the service of 
&@ summons on an absent defendant, by publication un- 
der the 135th section of the old Code, it was sufficient 
if the affidavit presented to him contained allegations 
tending to show that efforts had been made to find the 
defendant within the State, and that he was not there. 
Tn such a case the judge was vested with jurisdiction 
to pass upon the sufficiency of the proof of the facts 
submitted to him, and if the proof satisfied him, neither 
his order nor the judgment based thereon could be im- 
peached collaterally. Affidavits upon which such an 
order was granted showed that plaintiff placed in the 
hands of the sheriff of New York county a summons 
in the action, and received from him an official return 
that he had used due diligence to find defendants in 
his county, but was unable to do so. The affidavit 
further alleged that plaintiff's attorney had himself 
made inquiries to find defendants, which resulted in 
information from a reliable source that they resided in 
another State. [Such was in fact the case. Held, that 
there was sufficient to sustain the order. Order 
affirmed. Belmont v. Coenen et al., appellants. Opin- 
ion by Rapallo, J.; Folger, C. J., and Danforth, J., dis- 
sented. 

[Decided Oct. 5, 1880.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 

FRANCHISE — DOES NOT INCLUDE IMMUNITY FROM 
TAXATION — RAILROAD.—A decree in chancery ordered 
in case another sale should not be made that commis- 
sioners might sell “ all the property and franchises of”’ 
arailroad company. M., for himself and others, made 
an offer for the railroad, in which he said, ‘‘I expect a 
full and perfect title to the road, including the State’s 
interest, franchises and privileges.’’ This proposition 
was accepted by the commissioners and the sale 
reported to the court, was confirmed by decree, which 
treated the sale as one of the “ property and fran- 
chises’’ of the company, and directed the commis- 
sioners, “‘in conformity with the previous decrees,” 
to “ make title to the purchasers according to the terms 
of the contract and former decrees of this court.’ 
Held, that the purchasers acquired title only to the 
property and franchises of the company, and that an 
immunity from taxation would not, under the rule in 
Morgan v. Louisiana, 93 U. S. 217, pass to the pur- 
chasers. The term “franchises *’ is not synonymous 
with “rights, privileges and franchises,” “rights, 
powers and privileges’? and the like. This case is dis- 
tinguishable from Humphrey v. Pegues, 16 Wall. 244, 
where it was held that an immunity from taxation did 
pass under a transfer of “all the powers, rights and 
privileges’? of a railway corporation. Judgment of 
Tennessee Sup. Ct. affirmed. East Tennessee, Virginia 
and Georgia Railroad Co., plaintiff in error, v. Hamblin 
County. Opinion by Waite, C. J. 

[Decided Nov. 29, 1880.] 


MUNICIPAL BONDS — ISSUE IN EXCESS OF CONSTITU- 
TIONAL LIMIT OF MUNICIPAL LIABILITY — RECITALS 
IN BONDS— BONA FIDE HOLDER — ESTOPPEL.—Bonds 
issued by a city in Illinois each contained this recital: 
‘This bond is issued under authority of an act of the 
general assembly of the State of Illinois, entitled ‘An 
act authorizing cities, incorporated towns, and villages 
to construct and maintain water-works,’ approved 
April 15, 1873, and in pursuance of an ordinance of the 
said city of Litchfield, No. 184, and entitled ‘An ordi- 
nance to provide for the issuing of bonds for the con- 
struction of the Litchfield water-works,’ approved 
December 4th, 1873.’ The act referred to was a gen- 





eral statute conferring upon cities, etc., authority to 
erect and maintain water-works and to that end to 
borrow money. The Constitution of Illinois provides 
that “no county, city, town, township, school district, 
or other municipal corporation, shall be allowed to 
become indebted in any manner, or for any purpose, 
to an amount, including existing indebtedness, in the 
aggregate exceeding five per centum on the value of 
taxable property therein, to be ascertained by the last 
assessment for State and county taxes previous to in- 
curring such indebtedness.’’ At the time the bonds 
were issued the debt of the city named was five per 
cent of the assessed value of the property in the city 
as ascertained by the last assessment. The proceeds 
of the bonds were used in erecting city water-works. 
Held, that the bonds were not valid against the city 
even in the hands of a bona fide holder for value with- 
out notice, and even if it was not practicable at the 
time they were issued for a purchaser to ascertain what 
was the assessed value of the property of the city at 
the last assessment. This case differs from those cases 
where the bonds recited that they were issued in con- 
formity with a statute which legally authorized them. 
See Town of Colona v. Eaves, 92 U. 8S. 490; Orleans vy. 
Pratt, 99 id. 682, where it is said that “‘where the 
bonds on their face recite the circumstances which bring 
them within the power, the corporation is estopped to 
deny the truth of the recital.’’ Knox v. Aspinwall, 21 
How. 542; Kinnicut v. Supervisors, 16 Wall. 464; 
County of Moultrie v. Savings Bank, 92 U. 8S. 631; 
Marcy v. Township of Oswego, 92 id. 637. <A recital 
that the bonds were issued under the authority of the 
statute, and in pursuance of the city ordinance, did 
not, necessarily, import a compliance with the Consti- 
tution. Judgment of U. 8. Cire. Ct., 8. D. Illinois, 
affirmed. Buchanan, plaintiff in error, v. City of Litch- 
field. Opinion by Harlan, J. 

[Decided Nov. 22, 1880.] 


REMOVAL OF CAUSE— UNDER ACTS OF 1866 AND 1867 
— WHAT IS FINAL TRIAL OR HEARING.—In an action in 
a State court begun in 1868 for rents and profits, and a 
reconveyance of real estate held by appellants here, 
there was but a single issue between the parties, to wit, 
whether the appellants were the absolute owners of 
the property in dispute, or whether they held the title 
in trust for the appellee here. This issue was heard 
and decided in favor of the appellants in the common 
pleas where the action was brought. The suit was then 
tuken by appeal to the Supreme Court of the State, 
where it was again heard and a decision rendered in 
favor of the appellee here, and the cause was remanded 
with a direction to take an account between the par- 
ties. In accordance with this decision the case was 
referred to a master, but before his report was filed, so 
as to enable the court of Common Pleas to make a final 
decree, appellants, in 1874, filed a petition for a removal 
to the Federal court under the act of 1866, U. S. R. S., 
§ 639, subd. 2. Subsequently they filed a petition for 
removal under the act of 1867, U. 8S. R. S., § 639, subd. 
3. In both these acts it is provided that the petition 
shall be filed ‘* before the trial or final hearing of the 
suit.”” Held, that the petition for removal was not in 
time. The hearing of this case, originally begun in 
the Common Pleas, was transferred by the appeal to 
the Supreme Court. That court, on the appeal, had 
the right to re-examine what had been done in the 
Common Pleas. In effect, it took up the case on the 
hearing begun below. If on the appeal the decree 
below had been reversed and the cause sent back fora 
rehearing, then the final hearing, for the purposes of 
the statutes under consideration, would not have begun 
until the court below had again entered upon the deter- 
mination of the cause. Then the reversal would have 
perfected the right to a second hearing in the court of 
original jurisdiction, and, under the rule stated in 
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Vannever vy. Bryant, 21 Wall. 43, a demand for the 
transfer might properly be made. Here, however, the 
Supreme Court granted no new hearing. It reversed 
what had been done below, and then proceeded, under 
the original submission, to decree on the merits. It 
thus continued the hearing under the original submis- 
sion, decided the controversy so for as the primary 
rights of the parties were concerned, and through the 
Common Pleas sent the case to a master to settle the 
details of the final decree. No power was given the 
court below to rehear the case, but only to proceed in 
due course with the hearing that had been begun until 
the inquiry as to the whole subject-matter was com- 
pleted. Judgment of U.S. Circ. Ct., W. D. Pennsyl- 
vaunia, affirmed. Jifkins v. Sweetser. Opinion by 
Waite, C. J. 

[Decided Nov. 22, 1880.] 

—_>_———- 
NEW JERSEY SUPREME COURT ABSTRACT. 


JUNE TERM, 1880.* 

CONSTITUTIONAL LAW—ACT EMBRACING LIMITED 
DISTRICT WHEN NOT LOCAL — FISHERIES.—The Con- 
stitution of New Jersey provides that “ no general law 
shall embrace any provision of a private, special or 
local character.’’ Held, that a statute regulating the 
fisheries throughout the State was not unconstitu- 
tional with respect to a provision making penal the use 
of nets at certain times in particular counties, such 
counties embracing all the waters within the jurisdic- 
tion of the State. A law is not necessarily of a special 
or local character because it prohibits the doing of a 
thing in a certain locality. If this were so, a law regu- 
lating the use of the public roads of the State, and 
imposing penalties for infringement, would be illegiti- 
mate, as such a law would be local, in the sense that it 
prohibited the doing of certain acts in particular 
localities, to wit, within the bounds of the public high- 
ways. One cannot see how a law can be said to have 
a special or local character, that does not confer either 
a particular benefit, or does not impose a particular 
burthen upon the inhabitants of a designated place or 
district. Itis plain that the law in question is free 
from such characteristics. Its purpose is to regulate 
throughout the State a public interest. The operation 
of the statute isas broad as the subject to be regulated, 
for it extends its adjustments to all the waters under 
the dominion of the State, and when it imposes the 
restrictions in the clause under criticism, such bur- 
thens are laid not only upon the inhabitants of the 
two counties that are mentioned, but upon all the citi- 
zens of the State. Doughty v. Connover. Opinion by 
Beasley, C. J. 


DEED — DELIVERY OF, TO THIRD PERSON FOR USE OF 
GRANTEE — WHEN EFFECTIVE — WHEN QUESTION FOR 
suRY.—A delivery of a deed to a third person for 
the use of the party in whose favor a deed is made, 
where the grantor parts with all control over the deed, 
makes the deed effective from the instant of such de- 
livery; the law will presume, if nothing appear to the 
contrary, that a man accepts what is for his benefit. 
Garnons v. Knight, 5 B. & C. 671; Zenos v. Wickham, 
106 E. C. L. 381; 8. C., on appeal, 108 id. 435, and on 
final appeal, id. 861; Church v. Gilman, 15 Wend. 
656; Ernst v. Reed, 49 Barb. 367; Brown v. Austen, 35 
id. 342. The statement in 2 Washb. Real Prop., 581, 
that ‘‘ the better opinion seems to be that no deed can 
take effect as having been bona fide delivered until 
such act of delivery has been assented to by the 
grantee,’ is not supported by the authorities cited, 
viz.: Maynard v. Maynard, 10 Mass. 458; Jackson v. 
Dunlop, 1 Johns. Cas. 114; Stephens v. Buff. & N. Y. 
R. Co., 20 Barb. 332. See, also, Young v. Guilbeau, 3 


Wall. 636; Hannah v. Swarner, 8 Watts, 11. The 
question of delivery must be left as a question of fact 
to the jury upon the whole evidence in the cause. The 
court may instruct the jury to find a delivery, when 
the whole testimony shows a state of facts from which 
delivery is a positive inference of law. But where 
there is conflicting testimony, the case should be left 
to the jury, with proper instructions. Lindsay v. 
Lindsay, 11 Vt. 621; Murray v. Starr, 2 B. & C. 82. 
Jones v. Swayze. Opinion by Van Syckel, J. 


MUNICIPAL CORPORATION — IRREGULAR EXERCISE 
OF POWER IN ISSUING BONDS DOES NOT INVALIDATE 
BONDS — RECITALS IN DEED DO NOT ESTABLISH DEED.— 
(1) Where a municipal corporation had the right to 
borrow money for a specific purpose on bonds running 
for twenty years, and by mistake issued bonds for the 
same purpose under another grant of authority, such 
bonds running for a less period, eld, that the bonds so 
issued were legal obligations. An irregularity in the 
exercise of a granted authority will not illegalize the 
transaction. If the city officials were mistaken with 
respect to the mode in which the power was to be exer- 
cised, the mistake was of no consequence if they had 
the right to effect the same end in another mode. In 
Township of Rock Creek v. Strong, 6 Otto, 271, it was 
decided that provisions respecting the rate of interest 
to be paid by town bonds, and the length of time 
which they are to run, are directory and not of the 
essence of the power. For illustrations of the appli- 
cation of the same rule, see also, Gilchrist v. Little 
Rock, 1 Dill. 261; Mott v. United States Trust Co., 19 
Barb. 569; Northwestern Mut. Ins. Co. v. Overholt, 4 
Dill. 287. In De Voss v. Richmond, 18 Gratt. 338, the 
city council were authorized to borrow money and 
issue bonds, and it was ordered to insert the considera- 
tion on the face of certain bonds. This was not done, 
but the instruments nevertheless were held valid, the 
court saying that such direction was not a limitation 
on the power granted. (2) A recital in a bond is not an 
estoppel to the obligor setting up that it is not his 
deed. The legal rule that makes the statements of a 
sealed instrument incontestable by the party to it, 
grows out of the circumstance that such statements 
are the deliberate utterances of such party, and conse- 
quently such rule has no place until it is settled 
whether the given instrument be his deed. The re- 
citals, as against adverse proofs, cannot help to estab- 
lish the legal existence of the specialty. If a married 
woman should execute a conveyance declaring in it in 
never so solemn a form that she was a feme sole, no one 
would pretend that the fact of her coverture could not 
be shown. The question is settled in Hudson v. In- 
habitants of Winslow, 6 Vroom, 437, where it was 
directly ruled with respect to the doctrine of estoppel 
by reason of recitals in sealed instruments, that “‘ the 
principle is applicable only where the existence of the 
deed as the act of the party is admitted.” See, also, 
in accord with this ruling: Chisholm v. Montgomery, 
2 Wood's C. C. 594; Starin v. Genoa, 23 N. Y. 439; 
Fairtitle v. Gilbert, 2 T. R. 169; Bigelow on Estop., 
283; New York and Oswego R. Co. v. Van Horn, 57 
N. Y. 474; Shapley v. Abbott, 42 id. 443. Singer Manu- 
facturing Co. v. City of Elizabeth. Opinion by Beas- 
ley, C. J. 

—————_>—__—— 
NEW JERSEY COURT OF CHANCERY AB- 
STRACT., 


MAY TERM, 1880.* 

ATTORNEY — LIABILITY FOR NEGLIGENCE IN _ IN- 
VESTIGATING TITLE — LIABILITY FOR INVESTMENT OF 
MONEY.—A bill in equity will not lie against an attor- 
ney for damages for negligence in investigating a title, 





* To appear in 13 Vroom’s (42 N. J. Law) Reports. 





* Appearing in V Stewart (32 N. J. Eq.) Reports, 
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but otherwise if such attorney becomes a trustee to 
invest. The evidence showing that the attorney, in 
this case, promised the complainant to obtain first 
mortgages for her, he was held (it being a case of 
mingled trust and agency) accountable for the amount 
of the incumbrances on the property prior to hers, but 
not for any subsequent depreciation in the value, 
caused by general business depression, the property at 
the time 01 loaning being shown to have been, apart 
from the prior incumbrances, abundant security. Nan- 
erede v. Voorhis. Opinion by Runyon, Chancellor. 


CONSTITUTIONAL LAW—STATE CANNOT BE SUED 
WITHOUT ITS CONSENT.—Sovereign States cannot, with- 
out their consent, be sued in their own courts, where 
no provision to the contrary exists in their Constitu- 
tions or by special enactments. In 1872, the State 
granted certain lands under water to the West Line 
Co., which, as part of the consideration, gave thereon 
a mortgage of $82,000 to the trustees for the support of 
public schools. The complainants claim that at the 
time of this grant they were in possession of the mort- 
gaged premises under an indefeasible title; that the 
grant was in violation of their vested rights; that in 
1874, they themselves obtained from the riparian com- 
missioners of the State a grant of certain contiguous 
premises, by an instrument containing an agreement 
that in case the State had no right and power to vest 
the title to the mortgaged premises in the West Line 
Co. by the grant of 1872 (which right the instrument 
declared was claimed by the State, but denied by the 
complainants), then the State should release to the 
complainants, free from any incumbrance thereon by 
mortgage given to the State, all its right, title and in- 
terest in the premises. On foreclosure of their mort- 
gage by the trustees, held, that neither the trustees nor 
any prior grantees of the mortgaged premises could be 
enjoined from proceeding with the foreclosure and sale 
by reason of the agreement in the grant of 1874, or by 
reason of complainant’s claim to have it specifically 
performed, because, even if binding on the State, the 
State cannot, in its own courts, be compelled to per- 
form it, and also because if the trustees are other than 
the mere agents of the State, it is not binding on them 
or on any grantee of the State prior to 1874. Hovenden 
v. Annesly, 2Sch. & Lef. 607, 617; Dicey on Parties, 4; 
Michigan State Bank v. Hastings, 1 Walk. Ch. 9; 
United States v. McLemore, 4 How. 286; Hill v. U. 
S., 9 id. 388; Beers v. Arkansas, 20 id. 527; State v. 
Kirby, 2 South. 835; Loder v. Baker, Arnold & Co., 10 
Vr. 49; Priddy v. Rose, 3 Metc. 97; Calvert on Parties, 
252, 253; Trustees v. City of Trenton, 3 Stew. Eq. 669; 
State v. Trenton, 11 Vr. 91; Nurse y. Lord Seymour, 
13 Beav. 254; Michigan State Bank v. Hammond, 1 
Doug. 527; Hill v. United States, 9 How. 388; Osborn 
v. U. S. Bank, 9 Wheat. 251; High on Inj., § 266; 
Freeman v. Elmendorf, 3 Hal. Ch. 475; 8S. C., on ap- 
peal, id. 658; Drake v. Jones, 27 Mo. 428. American 
Dock and Improvement Co. v. Trustees of Public 
Schools. Opinion by Runyon, Chancellor. 


DIVORCE — DESERTION — WIFE LEAVING HUSBAND 
BECAUSE HE GAMBLES.—(1) That a husband gambles 
and does not properly support his wife, in consequence 
of which she leaves him, does not constitute desertion 
by him on which to decree a divorce. It is a recog- 
nized principle that when a husband treats his wife 
with such cruelty or violence that she is obliged to 
leave him for safety, or to avoid personal injury, this 
compulsory flight amounts to a desertion by him, and 
if he does not seek her and try to persuade her to re- 
turn, with promises of amendment, such compulsory 
leaving and consequent remaining away from him, if 
continued for the requisite time, will be regarded as 
equivalent to a willful and obstinate desertion by him. 
Laing v. Laing, 6 C. E. Gr. 248; Palmer y. Palmer, 7 id. 
88. But if she leaves him because he gambles away 





his money and does not properly support her, her leay- 
ing him cannot be held to be a desertion by him. 
Lewis v. Lewis, 2 Hal. Ch. 22. Sandford v. Sandford. 
Opinion by Runyon, Chancellor. 


NEGLIGENCE — PROXIMATE CAUSE — FIRE COMMUNI- 
CATED BY BURNING OIL ON STREAM.—Damages caused 
by negligence, to be recoverable, must be not only its 
natural, but also its proximate, consequence. And 
‘* proximate,”’ as here used, means closeness of causal 
connection, and not nearness in time or distance, and 
is intended to qualify the generality of the idea ex- 
pressed by the word “‘natural.’’ In cases where fire is 
negligently started, but is not immediately commu- 
nicated to the property destroyed, but is communicated 
from one building to another until it reaches the prop- 
erty destroyed, causal connection will only cease when, 
between the negligence and the damage, an object is 
interposed which would have prevented the damage, if 
due care had been taken. When the burning matter is 
oil, a running stream may form a natural link in the 
chain of causation. Where a fire originates in the 
carelessness of a defendant, and is carried directly by 
a material force, whether it be the wind, the law of 
gravitation, combustible matter existing in a state of 
nature, or a running stream, to the plaintiff's property, 
and destroys it, the defendant is legally answerable for 
the loss. Kuhn v. Jewett. Opinion by Van Fleet, 
Vice-Chancellor. 





PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

CORPORATION — INDIVIDUAL MEMBERS OF BOARD 
OF MANAGERS CANNOT BIND, AND CONTRACTS NOT IM- 
PLIED FROM THEIR DECLARATIONS. — Plaintiff below 
claiming to have been employed by a corporation hay- 
ing charge of a county work-house, to sell all the barrels 
it should manufacture during a certain year, some two 
hundred thousand in number, brought action for com- 
missions on making a sale. He endeavored to estab- 
lish the fact of his employment by proving what had 
been said by the president of the board of managers 
of the corporation, by one of the members of the 
board, and by the superintendent of the work-house, 
each separately and on different occasions. He utterly 
failed to show that any corporate action was had by 
the board, by virtue of which he was employed, or by 
which the power to employ him was delegated to any 
member of the board or to the superintendent. Held, 
insufficient to prove the fact of his employment. Un- 
less they are authorized, the individual members of a 
corporation cannot bind it by an express promise, nor 
can corporate engagements be implied from their un- 
authorized and unsanctioned acts or declarations. The 
acts or declarations of a director in a corporation will 
not bind or in any manner affect it unless they are 
shown to be within the scope of his ordinary powers 
or of some special agency. Ang. & A. on Corp., § 239; 
Soper v. Buffalo & Rochester R. Co., 19 Barb. 310. 
Corporate rights are not to be frittered away by loose 
and unauthorized declarations, made by persons who 
at the time had no authority to bind the corporation; 
and this principle applies as well to individual directors 
and employees of a corporation as to strangers. Nor 
is there any hardship in this, because, as is said in 
Cooper v. Lampteer Township, 8 Watts, 125: ‘* Every 
person is supposed to know the restrictions on the 
power of the officers of a corporation of a public 
nature, and the extent of their authority.’’ Allegheny 
County Work-House and Inebriate Asylum v. Moore. 
Opinion by Sterrett, J. 
(Decided October 25, 1880.] 

NEGLIGENCE — CONTRIBUTORY, OF PARENTS — RAIL- 
ROAD COMPANY OWES NO DUTY OF PROTECTION TO 
CHILDREN TRESPASSING UPON ITS TRACK. — Parents 
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who permit their children to trespass upon the prop- 
erty of a railroad company are guilty of negligence; 
and where a child of tender years, who is allowed to 
wander upon railroad property is injured, the com- 
pany owes no duty to the child nor to the parent and 
is not liable to either for the injury. In Mulherin v. 
Delaware, Lack. & W. R. Co., 31 P. F. S. 366, it was 
said: ‘ Except at crossings, where the public havea 
right of way, a man who steps his foot upon a railroad 
track, does so at his peril. The company has not only 
aright of way, but it is exclusive at all times and for 
all purposes,’’ and Railroad Co. v. Norton, 12 Harris, 
465, was cited in support of the rule. In Philadelphia 
& Read. R. Co. v. Hummell, 8 Wright, 378, it is said 
that children ‘‘cannot be upon the railroad without a 
culpable violation of duty by their parents or guardi- 
ans.”’ In Philadelphia & Read. R. Co. v. Long, 25 P. 
F. Smith, 265, it is said: ‘“‘To suffer a child to wander 
upon the street has the sense of permit. If such per- 
mission or sufferance exist, itis negligence.’’ And in 
Duff v. Allegheny Val. R. Co., where a conductor of a 
train, in violation of the rules of the company, per- 
mitted a boy to sell papers on the train, and the boy 
was killed by the negligence of the company, the right 
of his mother to recover was denied, upon the ground 
that the boy was a mere trespasser, and the company 
owed him no duty. Cauley vy. Pittsburgh, Cincinnati & 
St. Louis Railroad Co. Opinion by Paxson, J.; 
Trunkey and Sterrett, JJ., dissented. 

[Decided November 8, 1880.] 


PROCESS— NOT PROTECTION TO PARTY BUT ONLY TO 
OFFICER. — In a suit against the plaintiffs in an execu- 
tion for seizing and selling property thereunder, they 
must show the judgments on which the executions 
issued, to justify the taking. The rule is held differ- 
ently when the suit is against a sheriff or constable 
who are ministerial officers. When an execution, 
regular in form, and nothing on its face indicates want 
of jurisdiction in the justice, is directed to the con- 
stable and placed in his hands, it is sufficient to protect 
him in duly executing it according to its commands. 
He is not required to examine the record to ascertain 
whether the justice had jurisdiction, and whether the 
proceedings are all regular. The apparent regularity 
and presumed jurisdiction, as evidenced by the writ, 
not only protect him in its due execution, but make it 
his duty to proceed to execute the writ. Among the 
numerous decisions recognizing this principle may be 
cited: Kerlin v. Heacock, 3 Binn. 215; Paul v. Van- 
kirk, 6id. 124; Allison v. Rheam, 38. & R. 139; Kings- 
bery v. Ledyard, 2 W. & 8S. 37; Moore v. Allegheny 
City, 6 Harris, 55; Billings v. May, 11 id. 23; Cunning- 
ham v. Mitchell, 17 P. F. Smith, 78; Fall Creek C. and 
I. Co. v. Smith, 21 id. 230; Savacool v. Boughton, 5 
Wend. 170; Beach v. Furman, 9 Johns. 230; Holden vy. 
Eaton, 8 Pick. 437. Barr vy. Boyles. Opinion by 
Mercur, J. 

[Decided November 15, 1880.] 
eclectic 
RECENT ENGLISH DECISIONS. 

PATENT — RIGHT OF PATENTEE TO THREATEN LEGAL 
PROCEEDINGS AGAINST PURCHASERS FROM OTHER MAN- 
UFACTURERS — WHEN SUCH NOTICE RESTRAINED. — A 
patentee may give notice to persons that they are in- 
fringing his legal rights when such notice is given bona 
fide, without his being bound to follow up such notice 
by legal proceedings, and he is not liable, in default of 
his bringing such legal proceedings, to an action for 
damages or for an injunction restraining him from 
issuing such notice; but where a patentee threatens 
the purchasers from other manufacturers, or adver- 
tises that the articles sold by other manufacturers are 
infringements of his patents, knowing that his patent 
is invalid, or that the article sold by the manufacturers 





is not an infringement, and for the purpose of injuring 
the trade of the other manufacturers, or of the person 
selling the articles manufactured by them, he is liable 
to an action. A patentee may be restrained by in- 
junction, notwithstanding he has given the notice bona 
fide, from continuing to issue the notice where it is 
shown that his allegation is not true. Rollins v. ‘Hinks, 
26 L. T. Rep. (N. 8S.) 56; L. R., 13 Eq. 355, and Ax- 
mann v. Lund, 31 L. T. Rep. (N. 8.) 119; L. R., 18 Eq. 330, 


discussed. Chanc. Div., June 10, 1880. Halsey v. 
Brotherhood. Opinion by Jessell, M. R., 43 L. T. Rep. 
(N. 8.) 366. 


EASEMENT — ACCESS OF AIR TO SLAUGHTER-HOUSE.— 
Where a slaughter-house had been used as such for 
upward of thirty years, damages were given for an 
obstruction of access of air, on the ground of implied 
covenant not to interrupt the free access of air suita- 
ble for the purpose of a slaughter-house. Chance. Div., 
June 26, 1880. Hall v. Litchfield Brewery Co. Opinion 
by Fry, J., 43 L. T. Rep. (N. 8.) 380. 


WILL — ON SEPARATE SHEETS OF PAPER — EXTRINSIC 
EVIDENCE TO SHOW CONSTITUENT PARTS.—M. R. 
executed her last will and testament on the lst August, 
1872. The will was entirely in her own handwriting, 
and was on two sheets of note paper stitched together 
like a book. On the first page of the outer sheet were 
the words, “I appoint my nephews, R. J. G. and R. G. 
L., to be my joint executors to carry my will into 
effect; I appoint my nephew R. J. G. to be my execu- 
tor, and sole residuary legatee, M. R.; and placed with 
my will the 1st August, 1872.’? The second page of the 
outer sheet was blank. Then followed the will, which 
was written on the first, second, third and fourth pages 
of the inner sheet, the signature and attestation clause 
being on the fourth page of the said inner sheet. Then 
followed the third page of the outer sheet which was 
in blank, while on the fourth page of the outer sheet 
was written as an indorsement the words ‘‘ The will of 
M. R., 1st August, 1872... Ata trial in which the issuo 
was whether the appointment of executors and residu- 
ary legatee on the first page of the outer sheet formed 
part of the document at the time of the execution 
thereof; the attesting witnesses having been called, 
and though able to prove the date of execution of the 
document, being unable to say what its contents were 
or on how many sheets of paper it was written. Held, 
that the declarations, parol and written, of the testa- 
trix, both before and subsequent to the execution of 
the wiil, as to her intentions at the time of making it, 
and as to her subsequent belief that she had carried 
those intentions into effect, were admissible for the 
purpose of showing what were the component parts 
thereof; and that the fact of the will being in exist- 
ence, and not lost as in the case of Sugden v. St. Leon- 
ards, 34 L. T. Rep. (N. 8.) 369, did not affect the ques- 
tion. Probate Div. and Adm. Div., June 22, 1880. 
Gould vy. Lakes. Opinion by Sir James Hannen, P., 43 
L. T. Rep. (N. 8.) 382. 





NEW BOOKS AND NEW EDITIONS. 


LASCELLE’S HorsE WARRANTY. 


The Law relating to the Purchase, Sale, Letting and Hiring of 
Horses, and the Rights and Liabilities of Innkeepers, 
Livery-Stable Keepers and others, using Horses, with 
Hints as to Procedure in Cases in Dispute. By Francis 
Henry Lascelles. Second edition. London: Reeves & 
Turner, 1881. Pp. xii, 184. 

HIS book is designed for buyers and sellers and 
users of horses, rather than for lawyers, and with 
this limited scope, and for the English market, it is 
well executed. It will not be amiss among lawyers 
and in this country, although there are no American 
cases cited, and we have already a good work on the 
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same subject in Hanover on Horses, which cites the 
English as well as tbe American cases. If we are to 
believe Cicero, from whom the present author quotes 
on his title page, there is after all much more need of 
such a book in England than in this country, for Cicero 
said: ‘ Tw qui ceteris cavere didicisti, in Britannia ne 
ab essedartis decipiaris caveto.”’ 


XXI AMERICAN DECISIONS. 


This volume has cases from 1 Saxton, 1 Halsted, 2 
Paige, 4, 5, 6 Wendell, 2 Devereux Law, 1, 2 Penrose & 
Watts, 2 Rawle, 1,2 Bailey Law, 1 Bailey Equity, 2, 3 
Vermont, 2 Leigh, 3 Stewart, 1 Stewart & Porter, 8, 9 
Connecticut, 2 Blackford; and notes on privilege of 
witness; power of appellate court after remittitur; 
justification of officer by process; notes payable in 
specific articles; definition of “in jeopardy; ” ‘‘ tools” 
in exemption laws; what is necessary to attach per- 
sonalty; effect of foreign divorce. 


—_— 


NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Dec. 21, 1880: 


Judgment affirmed with costs—Maas v: The Mis- 
souri, Kansas and Texas Railroad Company and ano: 
Wehle v. Conner; The Phanix Insurance Company of 
Brooklyn v. Floyd.— Judgment reversed and new trial 

nted, costs to abide event — David v. The Williams- 

rgh City Fire Insurance Company; Bryan v. Stewart ; 
Baird v. The Mayor, etc., of New York; Haynes v. 
Rudd; Sparman v. Keim.—Judgment of General 
Term reversed, and judgment on report of referee 
affirmed with costs — Church v. Simmons.—Orders of 
General Term and Special Term reversed, and an 
order entered vacating the attachment as against the 
land embraced in Mrs. Alberger’s deed, with costs— 
The Steuben County Bank v. Alberger.——Order re- 
versed and proceedings remitted to recorder, with 
directions to proceed and try the prisoner — The People 
ex rel. Comerford v. Dutcher, sheriff.——Order affirmed, 
with costs—In re Kendall to vacate assessment.— 
Order of General Term reversed, and judgment of 
oon Term affirmed, with costs ae v. Steffen. 

otion for reargument denied, with $10 costs — Lord 
v. Harrison; The Pacific Pneumatic Gas Company v. 
Wheelock.—Motion toamend return denied, with $10 
costs— Schultz v. Hoagland.—Appeals dismissed, 
with costs of appeal, and $10 costs of this motion — 
Stevens v. Glover.—Motion denied, without costs — 


The People ex rel. Egan v. The Justices of the Marine 
Court of the City of New York. 
eS 
CORRESPONDENCE. 


Powers OF NATIONAL BANKS. 


Editor of the Albany Law Journal: 


In your note of cases on the power of banks to pur- 
chase notes (ante, p. 462), you say at the end: ‘ This 
important question ought to be settled, as to National 
banks, by the Federal Supreme Court.’’ Has it not 
thus been settled, practically, by the decision of the 
United States Supreme Court in The Union National 
Bank, Skinker et al. v. Matthews, October term, 1878, 
19 Alb. L. J. 132? The effect of that decision, as I 
understand it, is that a private person has no right to 
set up in defense the assumption by a bank of a power 
not conferred, or prohibited (which is the same thing), 
but that “the sovereign alone can object;” the gov- 
ernment must exact a forfeiture of the charter, obtain 
judgment of ouster, etc., and “a private person can- 
not, directly or indirectly, usurp this function of the 
government.” Respectfully yours, 

J. KopELKE. 

Crown Pornt, INDIANA, Dec. 14, 1880. 





Cross-EXAMINATION. 


' 
Editor of the Albany Law Journal: 


In Rollwagen v. Rollwagen, 63 N. Y. 504, Wm. H. 
Arnoux and Wm. A. Beach, for the appellant, main- 
tained that: ‘‘ The General Term erred in holding that 
the right of cross-examination is confined to subjects 
upon which the witness has been examined by the 
party calling him,” citing authorities; yet the judg- 
ment in that case was affirmed. 

Can you inform me, through the columns of your 
JOURNAL, considered to be acourt of reliable resort, 
how the law of this State now stands upon that point? 

Yours, J. B. DALEY. 

WINDHAM, N. Y., Dec. 14, 1880. 


[There can be no doubt that the rule here is, that 
cross-examination is not limited by the direct, but 
if it exceeds it, the witness in so far becomes the 
witness of the cross-examining party. — Ep. ALB. 
L. J.) 





——___—. 
NOTES. 


R. NATHANIEL C. MOAK, of this city, has issued 
a complete and useful Subject Index of Element- 
ary Law Books, used by him in his lectures to the Al- 
bany Law School, class of ’81, on Books, their Selection 
and Use. Mr. Moak indicates which he regards as 
best, second best, and third best. No one is better 
fitted to advise on this subject than Mr. Moak, and the 
Index will be useful to every student and lawyer.-—— 
F. D. Linn & Co., of Jersey City, publishers of the 
Criminal Law Magazine, Jarman on Wills, and other 
admirable issues, have put forth an edition of Field- 
ing’s Novels, in four volumes duodecimo, at $7. The 
book is elegantly printed and bound, and has reproduc- 
tions of Cruikshank’s famous illustrations. The page is 
one of the fairest we have ever seen. Fielding is one 
of the half dozen greatest masters in English litera- 
ture, whose works can never grow obsolete, but must 
have a constantly-increasing value as faithful and vivid 
pictures of his time. Amelia is one of the strongest, 
sweetest and sincerest novels ever written. Every 
lawyer should read Fielding, for he was himself a law- 
yer and a useful magistrate. It is much better to re- 
sort to this grand and genuine old master than to de- 
vour such namby-pamby stuff as Endymion. Fielding 
is called coarse. His coarseness was simply that of his 
time, like Shakespeare’s. He is never gratuitously 
nasty. There is more unadulterated ‘‘smut’’ in many 
amodern society novel, like one of Ouida’s, or in a 
modern play, like Frou Frou, or a modern opera, like 
La Traviata, than in all of Fielding’s works, while 
there is in these modern works no healthy counteract- 
ing air like that which blows on every page of Eng- 
land’s *‘ prose Homer.”’ 

Debenham vy. Mellor, respecting a wife's right to 
pledge her husband’s credit for necessaries (see 21 Alb. 
L. J. 344), has been affirmed in the House of Lords. 
——Lord Justice Coleridge succeeds Sir Alexander 
Cockburn as lord chief justice of England. This ap- 
pointment was expected, and we believe gives satisfac- 
tion.— It is said that Lord Justice Blackburn was con- 
spicuously absent from the late lord chief justice’s 
funeral. Lord Penzance was also probably absent. —— 
The Chicago Legal News says that the Illinois Supple- 
ment of the North Western Reporter has been discon- 
tinued for want of patronage. We can easily appre- 
ciate the difficulty when the Illinois reporter issues 
advance sheets and the News publishes head-notes very 
promptly. Still it was a good enterprise, and we are 
sorry it has not been successful. 
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16.— False pretenses ; evidence; intent ; 
acts of like character, when admissible. 
Commissioners (Va. ) 


f. a "other 
Trogden v. 
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must be shown; } ey of prosecution. Thaul ev. 
ST a See ee era ‘ 

MAN 
Western R. R. Co. v. DeGraff (Minn. 8. C.) 
2.—Will lie against town board of audit to compel spe- 
cific examination of claim. People ex i Thurston 
v. Board of Town Auditors (N. Y. App.) . 

See Religious Society. 

MANSLAUGHTER. See Criminal Law. 

MAILS. Obstructing passage of; railroad train wrong- 
fully passing over defendants’ land; statutory con- 
struction. United States v. 
PAN hiache cinaneh abies statcimhtsandemateaeacavdae 

MARINE INSURANCE. See Insurance, Marine. 

MARITIME LAW. Contract for repair of vessel: 


admiralty jurisdiction. Town of Pelham vy. Schooner 
v.48 B.C... 8. ¥. 


2.—Bill of lading: for what goods owners of vessels re- 


sponsible; authority of master; nature of instru- 
ment; contradicting by parol. Witzler v. Collins 
(Me Uecdebecsesnnekes 66 Spebseh swenedegehen Gaant 


3.— Bottomry bond; collision: Force v. 


one of liens. 
Pride of the Ocean (U. e AG 4 


Goods ; Debtor and 


1lt 


DAMUS. war ad lie against unease of State. ‘ 
36 


DeMott (Com. Ct., _ 


4.—Carrier of goods; stoppage i transit Ex parteFalk; ow 
“0 


Re Keill (Eng. App.) 
5.—Charter of mortgaged ship. The Fanchon (Eng. Pro. 
& Adm thea. <kege 865s eng cecbatenisimnien oe 
6.—Contract to furnish sails to vessels building; fur- 
nished after launching, a land contract and lien 
ya State law valid. Wilson v. Lawrence (N. 


pS Pe ae Ce ee ee 
i. .—Duty of ship- -owner to return a to port of ship- 
ment. Worth v. Steamboat (U.S. D. C., Mo.)...... 
8.—General average, subject of. p hada v. Sellar (Eng. 
BM Vas on ccdaccceccvevesccscsecen-conssas + saesenoce 
9.—Jurisdiction of A A as to crew of foreign ves- 
sel. Amalia, The (U. ie i fh eer 


| 10.—Liability for ‘loss of ce ta deviation from course to 


1 MARRIAGE. 


338 | 


497 





Scaramanga v. Stamp (Eng. App. ). 


save property. 
Shepherd y. Clara ( 


11.—Rule in case of collision. 


i Rede 6. e seedceese erceeRcqaenbemind> 4500664 vasnecs 
12. .—Sunday, seamen, can be required to work on. Smith 
G. CS Gers Te, Bs ica PD cnc cvs cccevcesces ~ 


See Jur isdiction; Sunday. 


Action for breach of promise; con- 

sanguinity; nephew and juts conflict of law. 
Campbell v. Crampton (U. rm | # 
2.— Breach of promise; cians ratification or fresh 
promise. Ditcham v. Worrall (Eng. C. P. D.).. 

3.— Ante-nuptial settlement as against creditors; con- 
ee. Nat. Exchange Bank v. Watson ‘a. Zz 


8.C.).. 

4. Be 5 t ‘of, before witnesses without ceremonial 
provided in statute, when no marriage. 
wealth v. Munson (Mass. 8. C.). as matt 

5.—Oral contract made before witnesses in foreign 

countries, and on ship crossing English channel ; 

— and succession; conflict of law (N: 
. App.) 

6.— By divorced party in another State. 
Kerrison (N. Y. Spec. Term) 

7.—Verba de futuro and cohabitation do not constitute. 
Hebblethwaite v. Hepworth (IIL. 8. C.) 

8.— Validity of foreign; proof of handw co. 
of foreign law ; oS pee a = 
McDermott (N.Y. App.) ‘ 

See Conveyance. 


| MARRIED WOMA N. Debt of a married wo- 
man, which she is not bound to pay, will prove a suffi- 
cient consideration to support an obligation under 
seal, by a third person, to pay it. Leonard y. Duffin 
A DIGRE 6aco as <x tadedlond Juessene 3<dissqencsamne’s 
—- Deed by; cannot be contradicted by parol. 

” Life Ins. Co. vy. Franks (Iowa 8. C.) 
3.— Disaffirmance of contracts made by, when infant ; 
when need not be during coverture : ononpe ; in- 
fant not bound by. Sims v. Everhardt (U.8. 8. C.), 
4.— Not liable for improvements to separate oe erty 
wow on husband's credit. Holmes y. Bronson (Mich. 


Kerrison v. 


poet 
nes 


~ 


5.— Divected of title to real estate only in ‘statutory 
mode ; estoppel. Innis v. Templeton (Penn.S. C.), 


6.— May be entitled to compensation for services er- 

a eee husband's family. Mason y. Dunbar (Mich. 

See Acknowledgment ; Criminal Law; Statute of Lim- 
itations. 


Common- 
P 
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MASTER AND SERVANT. Negligence; con- 
tributory negligence by employee; what does not 
7 on Hawley v. North. Cent. Ky. Co. (N.Y. 

MDE ccs. kincawen.cane! waa bedAeecmaane cou aeaed 
2.— Negligence; one assisting Sorenmt at request of 
maser not co-servant. Kelly v. Johnson (Mass. 


3.— Negligence ; master liable forinjury to servant from 
defective machinery through negreenee “a co-ser- 
vant , ee Cone vy. Del. L. & W. R. R. Co. 
pp.) 
4. mB At. e; duty as to safe machinery; inspector 
and brakeman not co-servants. Braun v. Catenge, 
Bs oe. Bs i i ME GED 5 oo cs scan... scence 
5.—Negligence; defective machinery ; contributor 
negligence of co-servant. McMahon y. Henning ( 
he eae 
6.— On what liability of master for injury to servant 
depends; superintendent performing duty of opera- 
tive fellow-servant. Crispin v. Babbitt (N. Y. Are) 


MECHANICS’ LIEN Right ot soacheunte to as- 
sign. Pearsons v. Tincket (Me. S.C.) 

2.—Inchoate right to, not assignable; assignment of 
installment due on contract. Merchant v. Ottum- 
wa Water Power Co. (lowa 8. 

3.—Husband and wife; wife's land not ‘subject’ to lien 
for repairs without her authority or consent. Stein- 
man V. BMenderaod (ene. B. C.) ..s:cccccccccecesscccess 

MERGER. Of mortgage securing note 
v. Williamson (Mass. 8. C.) 


MINOR. Deed of land not appearing ‘upon its face 
to be prejudicial to ame not we" but reaaavenn 
Davis v. Dudley (Me.).. ian 


MUNICIPAL CORPORATIONS. seu s_lia- 
bility for trespass of Sprague v. Tripp (R. I. 8. C.).. 
2.—Bonds; issue in excess of constitutional limit of 
municipal liability; recital in bonds; bona _ fide 
holder; estoppel. Buchanan vy. Litchfield (U. 8.8. C.) 

3.—Irregular exercise of power in issuing bonds does 
not invalidate bonds; recitals in deed do not estab- 
lishdeed. Singer Manuf. Co. v. Elizabeth (N.J.S. C.) 

4.—Power of, in charter as to regulation of slaughter- 
houses, included power of total Ay aa ts within 
specified limits Cronin v. Peo 


433 


~ 


Dickerson — 


236 


516 


517 


: 
5.—Contempt, cannot be guiity - a? | oly v. deakopes os 


kN} are See ee rr 

6.—Limit of duty as to highways; evidence ; commu- 
nication “ —— to physician Wilson vy. Granby 
OR ree rr enn 
mm . &4.2 liability for contractors, in repair of 
street. City of Logansportv Dick (In ). 

8.—Negligence; liability for defective cross- walk ; bur- 
den of proof. Luedecke vy. Buffalo (Buff. 8. C.). 

9.—Not liable for injury from defective approach ‘to 
bridge not owned by itinits limits. Bishop v. Cen- 
tralia (Wis. 8. C.). 

0.—Ordinance excluding. slaughter-houses. from fixed 
area in city; statutory construction; power to regu- 
late includes power to prohibit ; reason for statute 
need not be set forth. Cronins v. People (N. Y. 


App 
ll. Seteoff in action against city; that preliminary steps 
must precede action does not preclude set-off ; claim 
against county not actionable subject of. Taylor v. 
Mayor (N. Y. App.) 
12. Street railroad ; ; permission to lay tracks not a.fran- 
Gino but a license. Buffalo C. R’'y Co. v. N. Y. C. 
Gc, Gs Os Dicks on 0 tnsiconsageniasrentven . 
oe tion of cemeteries from taxation; assess- 
ments for local improvements. Olive Cemetery Co. 
v. Philadelphia aig ck Aa 
14. Town; action for pee injuries sustained by 
falling into a trench neara public building; when 
town or city is liable for defects. Larrabee v. Pea- 
PE I Be Wi Puncocévcwdcces, -<steme car ensged. ones 
15.- tone: ; liability of, for injuries caused by defects in 
 wity places ; negligence. Clark v. Waltham (Mass. 


16.—Village cannot embrace disconnected track of land. 
Smith v. Sherry (Wis. S. C.) ...... .... ....00005 
See Bonds; Constitutional Law ; Eminent Domain : : 
New York City ; Patent. 


MORTGAGE, Chattel. Power of mortgagee to ~ 
session when he feels insecure, not arbitrary. 
v. Goings (Tll. 8. C. 
2.—Chattel; rights sf joint mortgagees. 
Roche (Buff. 8 
3.—Chattels, on hth ae Po with privilege to sell; deed 
of trust. Scott v. A'fred (Tex. 8. C.) 
4.—Chattel, of subsequently- acquired personal ied 
erty Lazarus v. Andrade (Eng. C. P. 
6.—Of goods to be manufactured when valid ine uity. 
He National Bank of Alexandria y. Turnbull (Va. 


Hanrahan v. 


6.—Of merchandise, when not fraudulent. 


Ry GH Be GD cccranne: <ncsscse 
7.—Real estate; change of form of indebtedness does 
not discharge. Heirly v. Mattison (lowaS. C.)..... 


Hastings v. s 


416 


-. 183 


97 


136 


417 


354 


134 


Roy 
504 
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8.—Of real estate; rent of prgenions, mortgagee not 
entitled to Long v. Wade (Me. 8. C. 
9.—Of cemetery lots invalid. Thompson a Hickey 
SS err ret ee 
10.—Mortgagee in possession “must account for renta: 
value of premises. Barnett v. Nelson (Lowa 8. C.), 
11.—Accompanying negotiable note not liable to equities. 
Gabbert v. Schwartz (Ind., De: 
See Foreclosure; Former Adjudication : Husband and 
Wife, Insurance, Fire; Interest; Receiver; Record; 
Recording Act ; Specific Performance ; Usury. 


Construction of Federal 
statute; State court has jurisdictionin action against 
bank in another State; attachment against property 
of bank. Robinson vy. National Bank (N. App.). 

2.—Jurisdiction of Federal courts. Foss v. First 
National Bank (0. 8. C. ©., Col.)..25 cesses sscscnsece 

3.—Jurisdiction of dese courts, as to offenses by offi- 
cers of. Commonwealth exrel. Torrey vy. Kettner 
yee. S. C.) 292; Luberg v. veprenmremeens ean 

4.—When liable for ng of Officers. Steckel Vv. First 
National Bank (Penn. 8. C.), 313; Zeigler v. First Na- 
tional Bank os. 8. C.), 314, Resh v. First National 
Bank (Penn. aH 

5.—When liable for special deposits. 

cuse National Bank (N. Y. App.)..........0..--- e008 

—Taxation of shares, remedy for illegal ; eee 

tional we National Albany Exchange wos v. 
Hills (U.S. C. C., N. Y.) 


emeiiieien Bailment; a gratuitous bailee only 
liable for gross negligence ; question 8 jury. Car- 
rington v. Ficklin’s Exec utor £5 3A eee 
2.—Contributory, of parents; railroad ‘company owes 
no — of protection to children trespassing upon 
its track {ialey v: Pitts., Cin. & St. L. R. R. Co. 
(Penn. 8 s. 
a when a 
v. New Gloucester (Me. 8. C.) ............. 
4.—Dangerous article , gas; p> FE $ affirmative 
proof of want of. Smith v. Boston Gas-Light Co. 
(Mass. 8. C.). F 
5.—Firing c annon in public street, town not liable for 
negligence of officer in not preventing. Borough of 
Morriatown ¥. Pitspatriok ...oc0 cc scee scccsscccece eve 
6.—Ice, negligent breaking of crop by steamboat. 
People’s Ice Co. v. Excelsior (Mich. 8. C.). 
7.—Objects liable to frighten horses ; turnpike com- 
won liable after i Eggleston v. Columbia 
urnpike Road (N. Y. App.)........ .ccscoc:ccscceees 
8.—Omission to ring bell pee, keep flagman at street 
crossing, if not contributing to injury from — 
train, not negligence. = uinskey v. N. Y .& 
H.R. R. R. Co. (N. Y. App.). ... 
9. —Proximate cause ; fire communicated by woranicd™ 
oilonstream. Kuhn v. Jewett (N. J. Ch. 
10.—Remote cause ; oa carried by stream. ‘Kuhn | 
¥, Jowett, Boo'r (..0. Te ) isc ccs ccascnsescssaeeees 
11.—Railroad company not liable for damages a. 
sparks of engine leased to run on private road. Mar- 
quette, etc. ,R. R. Co. v. Spear (Mich. 8. C.) 
12.—Railroad engine sparks setting fire ; that fire om 
not evidence of negligence. Reading & Cc. R. R. 
y. Latshaw (Penn. 8. C.). 
13.—Engine on railw ay near highway making noise with- 
out notice; question of fact. Hart v. Chicago, R. I. 
& P. Ry. Co. (lowa 8. C. 
See Action; Attorney; Bailment; Carrier of Passen- 
gers; Tnsurance, Fire ; Master and Servant ; Municipal 
Corporations ; New York City; Railroads ; Water- 
course. 


NEGOTIABLE INSTRUMENTS. _ Unreason- 
able delay to present bill discharges drawer. Allan 
©. TEC. Bs Oise cs cticncnsss.. s0scengsccusanes 

.—Notice by mail of + 9.8% of bill. 

Omaha Nat. Bank (Neb. 8. C.) . 

.—Payment or debt by certified check ; loss of check; 
payment on forged indorsement ; rights and Jiabili- 
ties of parties. Thompson vy. Bank of British N. A. 
CUE. Ws Ds cs. cd wegesaed© apebedcns- nan aeedaneies 

—eealenaay note, what is ‘stipulated in; notice. 
Parker v. Plymall (Kans. 8. C. 
Promissory note ; immaterial alteration 
“annually” to “interest” Leonard vy. 
(Mich. 8. C.) 

6.—Promissory note; 

essential to negotiability of. 
S.C. C., Wis.).. 

7.— Defense that maker was induced to sign by fraud, 
when wit apace Fayette Co. Sav. 
eS ee ar ree 

8. -Seesamennin and notice bya disqualified notary ; 
evidence; protest of promissory note unnecessary. 


“Pattison v. Sy ra 


wn 


[) 


ae 


adding 


o 


* words ‘ bearer” or order” not 
Porter v. Jonesville (U. 


Falk v. Lee (Penn. S. C.) 
9.— Holder for value, creditor surrendering note of 
debtor is, - not if surrendering dishonored check; 
conflict of 
APpp.).... +++ 


Pheenix Ins. Co. vy. Church (N. Y. 


law. 


eee eee wee eweeeeeeeeee & setae 


342 


PAGE. 


198 


441, 451 


43 


. 116 


Phillips 
122 
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NEGOTIABLE INSTRUMENTS-—Cont'd. pace. 
10.— Holder for value; bar to action ; esto pel; conflict 


st Brooklyn ‘C. & N. R. R. Co. v. Nat'l Bank (U. 
11.— Holder for “value ; liability of indorser ‘to, when 
identity of maker caoey, represented by payee. 

Monnen v. Conner (Buff. 8. C.) . 156 
12.— Transfer in payment of antecedent debt shuts out 
equities. Blum v. Loggins (Tex. 8. C.).. 
13.— Receiver’s certificate not. Turner v. Peoria & S. R. 
See Banks and Banking: 


R. Co. pes WEE che. c  60-c0en user <gedncedeugs 7 
“Mortgage ; ‘ Partnership ; § 
Pleading ; Usury. 

NEWS (APER; Law Weekly not. Beecher vy. Stev- , 
eus Mes BD. UeP ace ceccccce § 6- cseecscescccoseoceoecce 
NEW YORE CITY. Rensoval of officer must be 
for cause; supervising engineer not answerable for 
negligence of subordinates; review of removal. Peo- 

ple ex rel. Campbell vy. Campbell (N. Y. App.)........ 354 
NOTICE. When notice of mortgage to soliciter not 
notice to client; equitable interest. Cave v. Cave 

(Eng. Ch. D.) 

See Recording Acts; Suretyship. 


NUISANCE. Obstructing highway, when petvate 
action lies for. Shepherd * v. Barnett (Tex. 8S. C.). 
See Statutory Construction. 


of law. 
189 


OFFICE AND OFFICER. Eligibility ; removal of 
disabilities after election and before entering on du- 
= State v. Trumpf (Wis. 3S. C.).. 

2.— De facto, validity of acts of. Carli v. 
(Minn ) 
3.— When official term commence es; yyy! construc- 
tion. Ball v. Kenfield, controller (Cal. 8. C.). 
See Attachment; 


“Rhener : 


“weg 


“a 
o 


Constitutional Law ; 
Postmaster. 


PARENT AND CHILD. Infant, custody of; sup- 
posed welfare of children, the parents being on an 
equality. English v. English (N. J. Eq. 24 

2—Custody of infant : conflicting riage. Common- 
wealth ex rel. Drummond y. Ashton (Phila. Qr. 


Corporations ; 


steee os 


Gs uiden oak he ee aes naka caees eemeeendAnans 
3.—Step-child ; “when “step- father stands in = hens 
rentis, Smith yv. Rogers (Kans. 8. C.)........ 77 


PARTIES. To suit to determine validity of Har: Per 
sons not in esse. McArthur y. Allen (U. 8. C, 
Ohio) 

PARTITION. See Trust. 

PARTNERSHIP. Agreement between partner and 
third person; sub-partnership; sub-partner not 
liable as partner. Burnett v. Snyder (N. Y. App.)... 33 

2.—Dissolution; when party dealing with firm found 
by agreement of dissolution; weston ane partner 
with control of oe 3 factor. ilton v. Van- 
derbilt (N. Y. App.) 

8.—Dormant and ostensible partner : bill of ‘exchange; 
firm in name of single member. Yorkshire Bkg. Co. 
v. Beatson (Eng. App.). ... 

4.—Expulsion of member; Common Law Procedure 
Act, 1854, 8 IL; arbitration clause; order of reference. 
Russell v. Russell (Eng. Ch. D.) 

5.—Partners signing notes in individual names; when 
creditor may e:ect between firm and individual liabil- 
ae insolvency. First Nat. Bank of P reais In 

e Th: ympson (Me. S. C.).. 

6. Bat Ba and several note given by partners; “when 

creditor may hold both firm and individual partners 
insolvency. Ec parte Nason ; = re y Sneengeee om. | 


19 


) 

7.—When Setat enterprise is not. 
v. Smith (R. T. 8. C.).. 

8 —Statute of limitations, power of one partner to take 
y ns a of, by papunene. Goodwin v. Parton (Eng. 


seo? , : “Banks ‘and Banking; Voluntary 
Association. 


PASSENGER. Mail agent on railroad. 


Penn. 


PATENT: License, breach of covenant does not > . 
feit. Thite v. Lee (U S.C. C., Mass.) 
2.—Invention in form of a book ; municipal Corpora 
tion liable for infringement. Munson v ayor 
fe SY ® % | Peereae 295 
3.—Reissue by J R= SPM must be for same inven- — 
tion. Ball v. Langles (U.S. S. C.).. 476 
4.—Right of patentee to threaten legal ‘proceedings 
against purchasers from other manufacturers; when 
such notice restrained. Halsey v. Brotherhood (Eng. 


Price v. 


je Bocce cccceccs ccccecccee 519 


See Ii injunction. 


PERJURY. See Criminal Law. 
PERSONAL PROPERTY. See Conversion; Sale. 


PLEADING. 


. oo < sage (eantney ante. Allis v. 


Pere POCOOOCOOOr reer serra. 


PLEADING — Continued. 


PAGE. 


2.—Amended answer ; when may be Grccapeins 3 sham 
C.) 156 


| and frivolous. Becker v. Weisner (Buff. S. 
| 3.—Evidence; allegation of libel published after suit 
brought, irrelevant, etc, Storck vy. Buffalo German 
R. P. Asso. (Buff. S 
4.— Executor de son tort, declaration against. Sawyer v. 
Thayer (Me 8. C.) 
5.— er Kenge not objected to. 
8 ee reer 


See Criminal Law ; Tender. 


PLEDGE, See Title. 

POSTMASTER. Not ‘‘officer of revenue,” statu- 
tory construction ; cousins vate of probable cause. 
Campbell v. James’ ot Ee 


PRACTICE. Appeal to Court of Appeals; order dis- 
charging arrest; opinion of court gr et cannot 
control order. In re Nebenzahl (N. App.) ‘i 

| 2—Time when judge must sign speagtiont writ of 

| error before exceptions signed no waiver; date of 
signature; evidence; proof of boundary lines by 
reputation ; adverse possession ; true mao wy 
| Hunnicut v. Peyton ( 


eee « of part of lot. 
3.—Injunction, ‘notice of, by telegraph. Tonkinson v. 
Cartledge (Eng.) 
—— erfect service of copy, when sufficient. Osgoodby 
eifert (Buff. S.C.) 
5.— Jurisdiction of Phan F over orders made at same 
term; appeal. Phillips v. Ordway (U. 8.8. C.). 
— Entry o ling memorandum by udge 
not sufficient. Knapp, Rec., v. Roche (N. Y. App.). 
7.— Rehearing after judgment; when petition’ wha 
e filed. Brooks v. Burlington & 8. Ry. (0.8. 


judgment; 





C.) 
| 8. ie for publication under old Code, § 135; what 
sufficient to authorize. Belmont v. Coenen (N. Y. 


| App 

9.-- Order not modified by opinion ; when opinion may 
be referred to for explanation ; discretion of court 
| governed by rule; granting leave to plead ne 
| judgment on demurrer. Fisher y. Gould (N. Y 
| 


oye. 
1L.— 
order. 


Cox v Hillyer (Ga. is WR dd dickacidionnneseds 
Vacating order of arrest; reference; entry of 
». 


Stafford v. Amles (Buff. S. 


ceeding. In re Marson (Me. 8. C.) 
See Executor ; Criminal Law ; Tender. 


PRESCRIPTION. See Easement. 
PRIVILEGED COMMUNICATION. See Slan- 


der and libel. 
PROCESS. Not protection to party, but only to offi- 


cor. Burr vv. Bovies (Penn. &. C.)..0..cccceccee-cccecce 
PROMISSORY NOTE. See Negotiable Instru- 
ments. 


PROTEST. See Negotiable Instruments. 


9 | PROXIMATE AND REMOTE CAUSE. See 


Negligence. 
PUBLIG CHARITY. Sectarian institutions ; word 
rety.” Burd Orphan Asylum v. School Dist. 
(Penn. De eat Abid naackdien Kidetns eeetsadeseeneunad 
PUBLIC POLICY. Money paid by third person to 


creditor to induce him to join in ag ye not 


| recoverable back. Solinger v Earle (N. Y. App.).... 
2.—Compounding crime ; agreement not to prosecute 
misdemeanor; right toreturn “ securities deposited. 


Whitmore v. Farley (Eng. Ch 
PUBLIC RECORDS. A person has no common- 
law right toa copy or abstract of entire records in 
which he nee no special interest. Webber v. Town- 
ley (Mich. S. C.) 44 


RAILROADS. Action lies to compel construction 
y farm crossing. Jones vy. Seligman, Trustee (N. Y. 


pp.) . 

a es of statute relating to fences ; owner 
of leased road liable for cattle killed by failure to 
fence, Fontain v. Southern P. R. R. Co. (Cal. S. C.), 

3.--Removal of snow by street railway company; when 
company not liable for injury to adjoining property. 
Short v. Balt. City Pass. Ry. Co. (Md. App.) . 

See Carrier of Passengers; Constitutional Law; Emii- 

nent Domain; Franchise ; Injunction ; Jurisdiction ; 
Municipal Corporations; Negligence. 


RATIFICATION. See Constitutional Amendments. 


REAL ESTATE. Building erected by license on 
ay tyne ; right of hese uot. Walton v. Wray (lowa 
) 


2.—Fixtures treated as as personalty by all parties, not; 
estoppel. Smith v. Waggoner (Wis. 8. C.) . 


RECEIVER. Actions against; jur 
v. Indianapolis & L. F. R. R. Co. ( 


trial. Sinai 
8S. CG C., Ohio).. 





App.) 
10. — Statutory construction; ‘extraordinary motion or 
C.) 2. 


12.— Writ used and filed may not be used in new pro- | 


263 


. lt 


476 
123 
135 


516 


519 


64 


474 


68 


216 
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2.—Of corporation ; estate in hands of, liable u - 
=—S corporation to pay rent. People v. Nat'l SET or — oe ey Wife ; debt owed 8T7 
ee ee ee ee ee 2 - cr i WY tenet 
3.—Takes subject to NE it Winsted ‘pute. See Municipal Corporations; Statute by Limitations. 
Snow v Winslow (IowaS. C.). SLANDER AND LIBEL. An attorney, who is 
4.—Where mortgage conditioned ‘that mortgagee may also an editor of a newspaper, cannot be summarily 
take possession upon default, receiver may be a disbarred on account of his publishing in hist 
ointed if default occurs. Sacramento & P. R. paper a libel on a judge, not designed to acqui re an 
Oo. Vv. Supe 7 
Superior Court (Cal. S. C.)........00.eseceee eee " ~ — — a - the exercise of his judicial 
RECEI unctions through the instrumentality of ular 
CEIVER OF STOLEN GOODS. See Crim- _ ‘at ed ee of the, Rules dicberving 
orneys (Penn. 8. C.) ....... 
RECORD. Mistake of register in recording does not 2.—Damages recoverable only tor the pad end words - 
prejudice mortgagee. Sinclair v. Slawson (Mich. ay my evidence of rej stition of words admissible 
arenas soar wegen eee os | 9 Se ee. een ay aia 
eerinmeen Atv. aed Peeves gg gh of ; reputation o aintiff un- 
po gene vo Me pees a yn Lasher (N. ee ae e300 S 
contents of assignment and rec 4.—Privileged communication ; criticism o} 
silence of assignee after crm deco g Fes oon public ollicer. mgeniition ‘ino (NY. 4 ne - 
owen: Judson (N.Y. PP.) eerretee 295 at ren po Snorage: mewn A 8 fndasusenant’ suitines 
= id wi nav D z 
ourety stat land under hE cal. le ag Ag v. Worden (Md. ion. ee 
(Cal cinesuntdatcramesens prekrapeceemdase son OO See Injunction. 
REGISTRATION. See Elections. SLAUGHTER-HOUSE. See Easements; Munici- 
RELIGIOUS SOCIETIES, Mandamus does not ae eae 
lie to compel restoration to membership. State ex SPEC.)"IC PERFORMANCE. Mortgage, agree- 
rel. Soares v. Hebrew Congregation (La. S. C.). . 483 ment to purchase subject to, not t agreement to to 
REMOVAL OF CAUSE. Act of Congress oti assume. Lewis v. Day (lowaS. ‘ 18 
to, from State to Federal courts, does not pro- a 
a e for removal Cg criminal action on the ground of STATUTE OF FRAUDS. Contract invalid by; 
eg fate e ag? ag aeeene vy. Grand Trunk oon only be avoided by parties to ; marine insurance: 
° e og IN. FE Jocese -cccscccscccsecs nsurable inte t. 
2,—Under acts of 1866 and 1867; what is final trial or (Mass mgt: ; gered sabre pe 
‘. hearing. Jifkins v. Sweetser (U. pee 516 2.—Conveyance of realty with rents reserved ; : implied 
Gounter-claim establishing amount iin dispute. contract. Providence peNeNNENT: Union vy. Elliott (R. 
4. ‘Tyr Helges owner removal; amount. Bray- 3.—Defense under, p personal. "Rickards v. ‘Cunningham 
—The amount in a petition for, to Federal court, as to 4.—Sale of real estate ; price to be fixed by arbitration; 
gltizenship of the parties cannot be controverted. a notiog at arbitration, w when Unnecessary. a v. 
<a Sa 2 account of, distinction ‘in , See Contract. c none 
Fitzgerald v man pats! elke 
See Criminal Law; Surteddetion sat StaTyy B° Y. parson other ons Aen ons wine. 
RES ADJUDICATA. What constitutes. Star v. guid v. Schoolfiel )..- ~ 176 
Ss ne aa ree 2.—Action against indorser of forged paper by drawee. 
REWARD. Votentary cussenier of wrene-deer: Merchants’ Nat. Bank of Baltimore v. First Nat. 
party bringing about entitled to. Austrian case... 422 | 3 . LAL bat ..! k at time o: f making, if drawer 
REPLEV - o .—Beg neck at time of making, if drawer 
iPLEV ond os of anode oatued under on App. no funds with drawee. Brush v. Barrett (N. Y. 
a See Husband and Wife. 4.—Ceases to run against a set-off from the date of the ri 
IGHT OF WAY. Ove ont ts commencement of the action in which it is pleaded. 
by land of grantor, when not aliowable. Mayor ¥. McEwing v. James (Ohio 8S. C.) .............. - pdlasen 
Riggs (Eng). yor v. 5.—Married woman, under old Code as to statutory con- 
Py tere 5 pease sea 7 sen pe ly | oo yond no. Code, 8§ 381, 414; Laws 
‘ re | y 
RIOT. See Insurance, Fire. 6. “ ker (} y.A p) oe - .- — _ ea Rosa — 
RIPARIAN RIGHTS. Customast : — Note te AE ares months after demand ; payment 
Been age. Pennsylvania Coal Oo. ¥. ym na Rutherford (Eng. oD). - ——e propa 21 
yo. : piipenaeaiehenbtinccl " Cinemas 5 ee respaake. S05 enka 
2. nen eetioial water- “course | ‘treated as natural; ‘com- tee ee Partnorehtp, 
on for appropriation ; emi t 
of Reading v. Althouse (Penn. 8. ee aoe. Gy 296 OT Uline pineal enteceg & cael: J ost 
See Water-course. ray a otherwise. Talcott v. Bland- 
L cae cankvedeleghde 1h Gackt bhses sgh ane 58 
2.—Old Code, § 101; new Code, §$ 38 ' 
SABBATH BREAKING. See Criminal Law. ch. 741; 1851, ch. 479. Acker estar ¥ App.” 
Salting. ax nee and good-will. Ginesi v. Cooper | > “ul Senge ours * yey ae’ vn 
er ee ee ee 7 ¢ , ¥66 ks _ 5 ene Mohr ni 
2.—Ju icial; when advance bid after sale ground for 7 | Spetenete.2, > 
opening; Intervention ot third can” “aca, | ~—ens ee window. “Goldstraw v. Duckworth 
ma o. ( i 3 eee rf i iminal Law: Gambling. 
3—Of personal property; pte Nh pro a of a horse . See Civi Damage ‘Act ; “Criminal ‘Law ; Gamblin, , 
delivered; death of horse before sale became abso- ae ee aa Municipal Corporations ; a- 
ae Elphick v. Rernes (ine. C. F. D.)... 419 tional Ban 3; Office and Officers ; Postmaster; Prac- 
4.—Of personal property; special contract ; ; waiver; anes Ramee. 
when part delivery gives right of action. Avery v. STOCK EXCHANGE. Legality of rules as to 
Ws Is So tcdadenpsadnesens sseedsancenss 35 debts between members. Ex parte Grant ; Re Plum- 
5.—Of personal property ; title of innocent vendee from bly (Eng. App.).. Ses sees seceseceesons 70 
fraudulent wasohaser good delivery. Old Dominion STOCKS. See Corporations. %) 
a _ 9 5 reer . 
6.—Fraudulent against creditors. Marvin vy. Smith 7 | SUBMISSION. See Arbitration. 
BL UD esinacy dastvags. dadisecabinntencdetpedun 115 SUNDAY. Laws affecting one class only invalid. Ex 
7. —Or return evidence of sale. Kahn v. Kiabunde 5 SS 3, ieee rie: oe 
eee ee ee ee eee eee ee ee ee 2 ar me aw; o di tio f an of 
8.—Of personal property; title of Innocent vendee ” day. Smith v.’Se hooner (U. 8. D.C). anbemaeage agen 163 
from fraudulent p purchaser good delivery. Old Do- | 3,—'Travel on; accident, while returning from ‘funeral 
minion S. Co. v. Burckhardt (Va. App.).. 7 | at unreasonable and indirect route g trot v. Somer- 
See Conflict of Laws; te mark ; Consignment " Stat- | lle om = ven etatink &4qcipthnn eam wneie mana 
ute of Frauds 4. — injury © ad dog to freang Shag | on; contributory negli- 
| Rt I r= 
SAVINGS BANKS, Degree of care required from See Maritime “Lao. 
, Rec’r, v. Cary (2 « BMD Jae 22.0006 | 
2.—What it is; rights of depositors ; pre Secmnen 3 in- = SURETY OH TE . ofiveal totate phage Smee. oi 
solvency; special deposits. Stocton, Att’y-G dy ty er rea 
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e Ultra ires. vy. Little (Penn. &.C.)........ ange surety. Winton 
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SURETYSHIP— Continued. 

3.—Official bond ; when sureties not liable as to duties 
imposed by law passed subsequent to execution. 
White v. East Saginaw (Mich. 8. C.).. 

4.— Official bond ; tax ioe 4% how far ‘surety liable. 
Ward v. Stahl! (N. Y. Ap 

5.— Official bond; bond a with unfilled blanks ; 
estoppel ; office vacant by default in filing bond; 
when provision as -. vacant directory. City of 
Chicago v. Gage (Ill. S. C.) 

6.—What notice surety a. give to creditor to compel 
yoy action against debtor. Hunt v. Purdy (N 


1. Undertaking foremployee of corporation; construc- 
tion of instrument ; onange of reeenneinnnnet — 
v. Southern Ex. Co. (V OL) ..cccccccsccccccscces oo 

See ‘Attorney. 


TAXATION. Of corporation must be at principal 
office as set forth in its certificate of incorporation ; 
review of erroneous, need not be ‘. certiorari. 
Union Steamboat Co. vy. Buffalo (N. Y. 38. C.) 

2.— Collector not liable for enforcement of tax ; war- 
rant valid on its face. Moss v. Cummins (Mich. 


8. C. 

3.— Exemption of cemeteries from; assessment for loc al 
improvement. 
(Penn. 8. C.) 

4.— Of lands held by religious co 
of Redemptionist Fathers v. 

See Constitutional Law ; Eminent Domain; Franchise . 
National Banks. 


TAX COLLECTOR. Liahitiey of, ond wae return. 
Raynusford v. Phelps (Mich. 8. C.) . 


TELEGRAPH. See Contract ; Practice. 
TELEPHONE. Contract with patentes to deny 
privilege to stelozta company invalid. State ex 


rel. Am. Un. Telegraph Co. v. Bell Telephone Co. 
(36. Lowle C. ©.) 22.2000... 


TERANTS 1 Sarmary. See Husband and 


TENDER. Pleading; admits the same to be due ; 
of debt without costs after suit brought, no avail ; 
— tice ; decision in writing under Cada, © Se. 

ton v "Wells (N. Y. App.).. 

TITLE To goods pledged under unregistered bill ‘of 
ale; ane Jide Sa. Taylor v. apeeeneney (Eng. 

. ) 


See Banks and Banking ; Foreclooure; ‘Sale. 


TOWN. Must consist of contiguous territory. Chi- 
cago & N. W. Ry. Co. v. Oconto (Wis. S. C.)......... 


See Municipal Corporations. 


RADE. Restraint of; contract in; agreement not 

llow’ a within specified limits. 
| A (Conn. 8. C.) 

2.— Deceptive use of one’s own name in; $ - when will be 
restrained. shaceg’s Cattle Food Co. v. Massam 
(Eng. on oh ‘coined eninentettacas 

TRAD ARK. Name of building ; “ Tower- 

ADE ’ right to transfer name on removal. Arms- 
reas v. Kleinhaus (Louisville Ch. 

2.— Belonging to firm : sale to partner of personal prop- 
erty and premises where business conducted does 
not include trade-mark. Huwer y. Dannerhoffer 
 & CF Pre ee ee 

3.—Arabic numerals may be. Lawrence orange Manfg. 
Co. v_ Lowell Hosiery Mills (Mass. S 

4.—“ Indian ” and *‘ Negro”’ head ; similarity of sapeee- 
ance. Leidersdorf v. Flint (Wis. 8. C.) . 

5.—Right of, + sees of statute. 
Sharer (lowa s.Cc 

6.—“ Rye and Rocke” to designate mixture of ry 
whisky and rock ead not. 
(N. ¥. App.)...-....- 


‘See ‘Author. 


TRAVELLER. See Sunday. 


TRESPASS. Cutting timber; when 
wrong-doer without knowledge, liable. 
Weeks (Wis. 8. C.} 


‘Sharer V. 


urchaser from 
Hazleton v. 


a Criminal ‘Law; “Removal ‘of ‘Crises. 
Lies for in intermingled with other 
TROyER converted. German National Bank v. 
BOO WONRES GEE. BD. GL)... cccccecccd coseccces- coccccccce 
TRUST. Partition, naked power to sell or make ex- 
cnane®, impr ies power to make. vues v. Shrader 
( 


TRUST FUNDS. Investment of fyngs se into 
atl dy ee v. Eyland (N. ¥. A 


TRUSTEE. See Corporations. 


—, Boston Soc. 
ston (Mass.S.C.). . 3 


Cook v. 
412 


e 
Vea Beil v. dabnoennnen 
° . 475 
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TURNPIKE ROAD. Abandonment of; ownership 


Johnson v. Heiser 


of building remaining thereon. 
(Buff. 5. C.) 


ULTRA VIRES. Savings bank 21 b borrow money 
and mortgage securities ; estop id ew anes not 
bind public. Ward v. Johnson (Il | ere 

UNITED STATES. See Sacnmane act. 

USAGE. Astosale of tobacco by weight at time of 
packing instead of at that of sale; evidence; one 
witness may prove usage. Jones v. Hoey (Mass. 8.-C.) 

USURY. Accommodation paper; finding of referee 
on conflicting evidence ; certificate by maker of, no 
defense; evidence of ‘intent ; consideration; ex- 
[or * of obligations. Bayliss v. Cockroft (N.Y. 

ROGGE FE ORIOLE TE AIA Re I Me 
2.— ruitable ‘action to relieve from usurious contract. 
Purnell v. Vaughan (N.C. 8. C.) 
3.—By agent, notc hargeable to principal not cognizant. 
Van Wyck v. Walters (N. Y. App.) . 
4.—Contract will not be presumed to be usurious in 
absence of evidence to the contrary; compound in- 
terest not of itself usurious ; attorney’s fee, condition 
“— Miner v. Paris apenas Bank (Tex. 


5.—As defense ie e ultable action. Matter of Hoole 
(U.S. D C., 

6. —Negotiable ad. ; note made and payable ‘in 
New York for use in another State. Wayne County 
Savings Bank v. Low (N. Y. App.).... 

7.—Mortgage ; parol evidence ; Ttopesk oY, y, guaranty 


of mortgage. Fellows v. Wallace (Buff. 8. C.)......... 
8.—Will not be implied where no agreement therefor 
exists; commissions. 


App.) 
See Constitutional Law; Insurance, Life. 
UTAH. See Conflict of Law. 


VENDOR AND PURCHASER. See Fixtures; 


Insurance, Fire. 
VERDICT. Ascertained by eugene ; : omen we. 
Werner v. Edmiston (Kans. 8. C.)... .. 
See Criminal Law. 


VILLAGE. See Municipal Corporations. 
VOLUNTARY ASSOCIATION. Dimetution of; 


courts will not interfere as to, where rules of asso- 
ciation provide 1 ; not L aaremeenennes Lafond v. 
PE ie iw Sched: dantbicdusnasen+ sen -densens 


WAGER. See Contract. 
WAIVER. Appearance in justice's Gomme nnd 
tion.. Lane v. Leach (Mich S. C.).. 
See Exemption ; Insurance, Fire ; ‘Lease : "Practice. 
WAREHOUSE RECEIPT. See Action 
WARRANT. See Criminal Law. 


WARRANTY. On sale of horse at anetion. » Tite 
cliffe v. Barwick (Eng. App.).. 


See Insurance, Fire. 
WATER-COURSE. Negligence; obstructing nat- 
ural stream; artificial increase in volume - stream 
by act of another Sellick v. Hall (Conn. C.). 
2.—Right of superior owner to use as outlet; artifctal 
change in flow. McCormick v. Horan (N. Y App.), 
See Eminent Domain; Riparian Rights. 


WILL. Affirmation of testator before subscribing wit- 


nesses ; mero silent presence at reading is not. Aus- 
trian case. ........ 

2.—Condition precedent to devise must be strictly per- 
formed. evins v. Gourley (Ill 8. C. 


3.—Construction; devise to wife with discretion to de- 
vise to ghildren gives her fee. Foose v. Whitmore 
(N. Y. Ap 475, 
4~—Oeestsusten of; gift to A and the childrenof B; 


when a. at take per stirpe; intention. Ferrer v. 

6. don: (N.Y cuits teibsdebhaake «teed . oe) inbites 

wd at E, ot  paens of fee. Roseboom vy. Rose- 
boom (N. 


6.—Construction Zz, specific legacy, “what is. Dryden 
v. Owings (Md. Be 

7.—Construction; objects of “vertu and taste” what 
are. Londesborough v. Fitzgerald (Eng.).. 

8.— Contract ; undue pagnenes : devise ; powers. ‘in 
trust. Jost v. Jost (Buff. S. C. 

9.— Devise to children to be alive at a future time; con- 
tingent remainder. De Lassus v. Gatewood (Mo. 


10.— Interlineations in; attestation by testatrix and wit- 
nesses initialling ‘interlineations and margin. In 
the goods of Blewitt (Eng. P. D. & A. Div.).... ...... 

1L.— Mistake in name of legatee ; “a will pee 
vail Patching v. Barnett (Eng. C oaeae 
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WILL — Continued. PAGE. | PAGE. 


12.— On separate sheets of paper; extrinsic evidence to 
a constituent “wane Gould v. eee Prob. 
DGBGP6CG 150% 6 bd S0sp OSE 2SOSS4 vhe cohsmmbanemenes 
— Takes effect as to testator’ s estate at death ; con- 
” struction. Boyes v. Cook (Eng. ao... <edenbensee 
14.—Services to testator paid by legacy : Court of Ap- 
peals will not reverse on facts; evi ence; parol not 
admissible to show testator’s intention as to legacy ; 
Tie, as to legacies. Reynolds v. ee 
pp.) . ee cercees ececee sees seeee 

See Bequest ; "Insanity ; ‘Parties; Witness, 


WITNESS. Corviction of felony in one State dis- 
qualifies in another State v. Foley (Nev. 8S. C.). 

2.— Error to question witness himself as to his relig- 
ious belief, cven after he has been sworn. Arnd vy. 


153 | Amerling (St. ee re ae 383 


3.— Evidence ; privilege as to crimination. oy cross-ex- 
amination. People vy. Freshorn (Cal. 8.C ).......... 63 Cl 
4.— May be questioned as to his intellectual compe- 
tency. Carter v. State (Ala. 8. C.) 
5.— Will, trifling legacy under, destroying larger ‘inter- 


395 est as heir does not disqualify. Sura’ ey v. Smalley 


(Me. 58. C.).... seh taeda 182 
See Criminal Eaiw ; "Evidence. 





